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DfiCIDED  IN  THE 


Supreme  Court  of  Appeals  of  Virginia. 


GnndstafF,  Late  Sheriff  ft  aU.  v.  Ridgely, 
Hampton  ft  Co. 

January    Term,    1878,    Richmond. 


1.  SheriCa — Bxeevtt«n— Action  •!!  Ofllclal 
■•■id — ^PlemdtniT* — In  an  action  by  an  execu- 
tion creditor  against  the  sheriff  and  his  sureties 
apon  his  official  bond,  for  the  failure  to  pay  over 
the  money  he  had  collected  on  the  execution  which 
had  gone  into  the  hands  of  one  of  his  deputies,  the 
declaration  not  stating  that  the  plaintiff  did  not 
reside  in  the  county  of  the  sheriff,  it  is  not  neces- 
sary to  aver  that  a  demand  had  been  made  upon 
the  sheriff,  as  prescribed  oy  the  statute,  before  the 
action  was  instituted. 

a.  Samc— Ss&iii«--9s&m«--PaTBieiit— Dems&nd 
«9«n  Skeriar  ^V^here  Creditor  Ke«lde«  tn 
Am«tlier  C«vitty.* — If  it  appears  upon  the  trial 
that  the  plaintiff  in  the  execution  did  not  reside  in 
the  same  county  with  the  sheriff,  then  unless  the 
plaintiff  proves  that  such  demand  was  made  on  the 
ihenff,  hU  action  must  fail. 

3.  Same — Ss&Bie — Saate — I^-vy  after  Retvra 
Day — LlaMllty  oa  Ofllclal  Bond.f — A  sher* 
iff  or  other  officer  has  no  authority  to  receive  pay- 
ment   under    an    execution    after    the    return    day 

thereof,  unless  the  execution  has  been  previ- 
2  onsly  levied.     Such  payment  would  not  *bind 

the  creditor;  nor  would  it  impose  any  liabil- 
ity upon  the  sureties  of  the  sheriff  in  his  official 
bond.  Although  the  sheriff  may  be  responsible  in 
his  private  capacity  for  money  so  received,  no  re- 
sponsibility would  attach  to  him  in  his  official  char* 
acter,  on   that   account. 

4.  Saaie — Same — Fieri  Facias  a«  Lien  after 
Retarm  Day.— The  act  of  1849,  Code  of  1873, 
ch.  184,  ii  3,  4,  though  it  gives  to  a  fieri  facims  the 
effect  of  a  continuing  lien  after  the  return  day, 
upon  all  the  personal  estate  of  the  execution  debtor 
(except  as  therein  stated),  does  not  enlarge  the  pow- 
ers of  the  sheriff  writh  respect  to  executions,  and 
were  not  so  intended.  They  simply  extend  the 
Hen  for  the  benefit  of  the  creditor. 

5.  Samc—^aaae— Avthorlty  to  Collect.— The 
authority  of  an  officer  to  collect  money  in  discharge 
of  an  execution  does  not  result  from  the  lien,  but  is 
a  consequence  of  the  right  to  levy  and  sell  the  debt- 


*Ezeeatlon«  —  Payment  —  Demand  apon 
Sheriff  "Wliere  Creditor  Resides  In  Aaother 
Coanty.— See  4  Min.  Inst.  (2nd  Ed.)  937;  Ballard 
▼.  Thomas,   19  Gratt.  25;   15  Enc.  PI.  &  Pr.  119. 

tSame — I^evy  after  Retarn  Bay— I^lablllty 
oa  Ofllclal  Bond. — See  also  4  Min.  Inst.  (2nd  Ed.) 
9i7  et  stq.:  II  Am.  &  Eng.  Enc  Law  (2nd  Ed.)  648. 

That  a  levy  after  a  return  day  is  void  and  does 
sot  bind  creditor,  see  O'Bannon  v.  Saunders,  24 
Cratt  138;  Chapman  v.  Harrison,  4  Rand.  336;  Cock- 
ereU  v.  Nichols,  8  W.  Va.   159. 


or's  property  under  the  execution.  So  long  as  the 
right  to  sell  continues,  the  right  to  receive  re* 
mains;  but  no  longer. 
fl.  flame — flame — flame — flalea. — ^If  the  officer 
levies  before  the  return  day  of  the  writ,  he  may  sell 
after  the  return  day  has  passed;  and  as  a  necessary 
consequence  he  may  receive  payment  without  sell- 
ing. But  if  he  fails  to  levy  before  the  return  day, 
his  authority  to  sell  afterwards  ceases,  and  with  it 
the  right  to  receive  payment  in  discharge  of  the 
writ.  He  may  receive  payment  at  any  time  before 
the   return   day  writhout  a  levy. 

7.  flame — Same — Action  on  Ofllclal  Bond — 
PleadlnflT* — ^A  count  in  a  declaration  in  an  action 
by  an  execution  credKor  against  the  sheriff  and  his 
sureties,  avers  that  the  execution  went  into  the 
hands  of  a  deputy  of  the  sheriff,  and  became  a  lien 
on  all  the  personal  property  of  the  debtor,  and  that 
the  deputy  collected  the  whole  amount  of  the  ex- 
ecution; but  does  not  aver  that  the  execution  was 
levied,  or  that  the  money  was  paid  before  the  return 
day  of  the  writ.     The  count  is  fatally  defective. 

8.  Same — Same — flame — Fines.  —  Although  a 
sheriff  is  liable  to  a  fine,  at  the  discretion  of  the 
proper  court,  for  his  failure  to  make  due  return  of 
an  execution,  he  is  also  liable  to  an  action  on  his 
official  bond  by  the  party  injured  by  his  failure. 
The  fine  is  in  the  nature  of  punishment  for  a  per- 
sonal offence,  and  is  not  considered  as  any  satis- 
faction for  the  damage  sustained  by  the  creditor  in 
being  unjustly  kept  out  of  his  money  by  the  de- 
fault of  the  sheriff  or  his  deputy. 

9.  Same  —  Same  —  Same  —  Same  —  Credits. 

— When    the   fine    is    paid    by    the    sureties    of    the 
sheriff,   in  any  subsequent   proceeding  against  them 
on  the  judgment  or  decree  upon  which  the  execu- 
tion issued,  they  will  be  entitled  to  a  credit  on 
3  *the  judgment  or  decree  for  the  amount  of  the 

fine  or  fines  so  paid.     Code  of  1873,  ch.  49,  i  28. 

10.  Same — Same — Same — Pleadlngr.  —  In  an 
action  by  an  execution  creditor  against  the  sheriff 
and  his  sureties,  one  count  in  the  declaration,  after 
stating  that  said  execution  was  in  the  hands  of  the 
deputy,  and  was  returnable  on  a  date  stated,  avers 
that  neither  the  deputy  sheriff  or  the  said  sheriff 
of  S.  county  made  such  return  since  that  time,  but 
such  return  of  said  execution  to  make,  have  wholly 
neglected  and  refused,  &c.  The  count  is  sub- 
stantially  sufficient. 

11.  Same — Same — flasae — Bzecatlon  Debtor 
as  'Witness. — In  an  action  by  R.  the  execution 
creditor  of  K  &  B,  against  the  sheriff  and  his  sur- 
viving sureties,  for  a  failure  to  pay  over  money  col- 
lected on  the  execution,  the  plaintift  offered  B  as  a 
witness,  suting  that  he,  R,  expected,  among  other 
things,  to  prove  by  this  witness  payment  of  money 
to  said  sheriff  or  his  deputy  on  the  execution  of  R 
against  K  &  B — Hsld:  B  was  not  so  directly  inter- 
ested in  the  result  of  the  suit,  or  in  the  verdict  and 
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judgment  to  be  rendered,  as  to  render  him  incom- 
petent to  testify  in   the  cause. 

12.  Same — Same — Same  —  Payments  —  Bvl- 
denee. — B  having  stated  that  there  were  sundry 
executions  against  K  &  B;  that  the  sheriff  and  his 
deputies  had  been  at  their  place  of  business,  and 
made  levies  of  executions,  but  he  could  not  say 
whether  or  not  the  execution  in  this  case  was  ever 
levied  by  the  sheriff  or  any  of  his  deputies,  the 
plaintiffs  then  propounded  the  following  question: 
Did  you  make  any  payments  on  this  execution  to 
the  sheriff  or  his  deputies  either  before  or  after  the 
return  day  of  this  execution;  if  so.  when;  to  whom, 
and  how  much?  To  this  question  witness  said:  "I 
made  a  pajrment  on  the  3d  of  April,  1862,  of  $500, 
according  to  this  receipt:  Received  April  3d,  1862, 
of  James  M.  Bradford,  $500,  in  part  of  claims  in 
my  hands.  J.  G.,  S.  S.  C,  G.  G.,  D.  S."— Heuj: 
This  testimony  was  clearly  admissible  at  that  stage 
of  the  trial  to  prove  the  payment,  because  the  plain- 
tiffs might  adduce  evidence  tending  to  show  the 
levy  before  the  return  day  of  the  execution.  If 
they  failed  to  do  so  it  was  competent  for  the  de- 
fendants to  move  to  exclude  all  that  the  witness 
said  with  respect  to  the  payment  made  by  him. 

13.  Same — Same — Same  —  Same  —  <iae«tton 
for  Jary. — The  payment  made  to  the  deputy  G 
was  intended  to  be  handed  by  him  to  M,  another 
deputy,  who  had  the  execution.  A  few  days  after 
the  pasrment  B  saw  M,  and  he  directed  M  to  apply 
the  same  to  the  execution  of  R,  to  which  M  made 
no  objection  (no  reply) — Held:  This  evidence  was 
properly  left  to  the  jury  to  determine  whether  the 
officer  had  acquiesced  in  the  direction  oi  the  debtor, 

and    whether,    under   the   circumstances,    the 
4  officer  'could  properly  apply  any  part  of  the 

money  to   other  claims  in   his  hands  against 
the  debtor. 

14.  Saate  —  Same  —  Same  —  Competency  of 
'Witnesses — Interest  tn  Resnlt.* — In  an  ac- 
tion by  an  execution  creditor  against  the  sheriff  and 
his  surviving  sureties  in  his  official  bond  to  recover 
damages  for  the  failure  of  the  sheriff  and  his  dep- 
uties to  levy  and  make  due  return  of  the  execution, 
or  to  pay  over  money  collected  under  the  execu- 
tion, it  appeared  that  the  execution  went  into  the 
hands  of  the  deputy  M,  and  it  was  his  conduct  that 
was  involved  in  the  case.  The  defendants  offered 
M  as  a  witness  on  their  behalf,  and  he  was  ob- 
jected to  by  the  plaintiffs,  on  the  ground  that  some 
of  the  sureties  of  the  sheriff  were  dead,  and  the 
witness  was  interested  in  the  result  of  the  suit, 
arising  out  of  his  liability  over  to  his  principal — 
Hild:  The  transaction  which  was  the  subject  of  in- 
vestigation in  the  case  was  the  alleged  default  of 
the  deputy  sheriff.  All  the  parties  to  that  trans- 
action were  living  and  competent  to  testify  in  the 
cause.  The  sureties  of  the  sheriff,  though  liable  on 
their  bond  for  the  default  of  the  sheriff  and  his 
deputies,  were  no  parties  to  the  transaction  which 
was  the  subject  of  investigation.  M  was,  therefore, 
a  competent  witness. 

'Competency  of  'Witnesses — Interest  tn 
Resnlt.— See  generally  4  Min.  Inst.  (2nd  Ed.)  772; 
29  Am.  &  Bag.  Enc.  Law  564.  And  see  Wagner  v.  Bar- 
bour, 84  Va.  422;  Mutual  Life  Ins.  Co.,  etc.,  v.  Oliver, 
95  Va.  445,  citing  principal  case  and  Marts  v.  Martz,  25 
Gratt.  364;  Huffman  v.  Walker,  26Gratt.  314;  Grigsby 
V.  Simpson,  28  Gratt.  348;  Simmons  v.  Simmons,  33 
Gratt  461;  Hughes  v.  Harvey,  75  Va.  207;  Wagner 
V.  Barbour,  84  Va.  419;  Hall  v.  Rixey  84  Va.  790. 


15.  Same — Same — Same — B-frtdenee. — After  All 
the  evidence  was  introduced  the  sheriff  and  the 
deputy  M  asked  to  be  allowed  to  withdraw  and  make 
a  return  on  the  execution  of  R  against  K  &  B,  a 
copy  being  left  of  said  execution,  it  being  then  in 
evidence,  stating  that  as  soon  as  returned  to  the 
county  court  clerk's  office  (from  whence  it  was 
issued)  they  would  offer  said  return  in  evidence — 
Hkld:  It  was  not  error  to'  refuse  the  application. 

IH,  Same — Same — Same — ^Demand  of  Pay- 
n&ent  'Where  Sheriff  Resides  tn  Another 
Connty. — When  the  creditor  proceeds  against  the 
shemf  for  money  collected  under  an  execution,  the 
demand  of  payment  in  the  sheriff's  county  is  ab- 
solutely essential  if  the  parties  reside  in  different 
counties.  But  when  the  creditor  is  also  suing  for 
a  failure  to  make  due  return  of  an  execution,  no 
demand  is  necessary  previous  to  a  judgment  for 
such  breach.  The  pst  of  the  action  is  the  failure 
to    return    the    execution. 

This  case  wsls  heard  in  Staunton,  btit  was 
decided  in  Richmond.  It  was  an  action  of 
debt  brought  in  the  county  court  of  Shenan- 
doah in  September,  1871,  but  afterwards 
transferred  to  the  circuit  court  of  that  county, 
in  the  name  of  the  Commonwealth  of  Vir- 
gfinia,  suing^  at  the  costs,  &c..  of  Ridgely, 
Hampton  &  Co.,  against  John  J.  Grandstaff, 
late  sheriff  of  Shenandoah  county, 
5  *and  the  surviving  sureties  in  his  of- 

ficial bond.  The  declaration  contained 
five  counts.  The  first  set  out  the  oflFicial 
bond,  and  the  qualification  of  said  Grand- 
staff,  and  the  entry  upon  his  office  of  sheriff 
on  the  first  of  January,  1859,  which  con- 
tinued for  two  years;  and  that  the  plaintiffs 
had  recovered  a  judgment  in  the  county  court 
of  the  county  in  1860  against  David  McKay 
and  James  M.  Bradford,  partners,  for 
$556.53  with  interest,'  &c.,  and  costs;  that  on 
the  21st  of  March,  1860,  they  had  sued  out 
an  execution  of  fieri  facias  on  said  judgment, 
which  on  the  same  day  was  delivered  to 
George  J.  Grandstaff,  deputy  of  the  said  John 
J.  Grandstaff,  sheriff,  &c.,  and  that  on  the 
23d  of  April  George  J.  Grandstaff  made  en- 
dorsement thereon:  "Received  April  234, 
1860,  at  11  o'clock  A.  M."  as  required  bjr  law; 
whereby  and  by  reason  whereof  the  said  ex- 
ecution became  a  lien  from  said  date  upon  all 
the  personal  estate  of,  or  to  which  said  judge- 
ment debtors  were  possessed  or  entitled  (al- 
though not  levied  on  nor  capable  of  beinf^ 
levied  on),  except  such  personal  estate  of  said 
judgment  debtors  as  was  exempt  by  law  from 
distress  or  levy,  which  said  lien  has  never 
ceased  or  been  suspended  by  a  forthcoming 
bond  being  given  and  forfeited,  or  by  a  su- 
persedeas or  other  process  up  to  the  time 
of  the  institution  of  this  suit.  And  the  said 
plaintiffs  aver  that  afterwards,  to- wit:  On 
the  23d  of  April,  1860,  the  said  execution  was 
delivered  by  said  George  J.  Grandstaff,  depu- 
ty sheriff  for  John  J.  Grandstaff,  to  B.  F. 
Murray,  another  deputy  of  said  John  J.  Grand- 
staff,  sheriff  of  Shenandoah  county,  and  held 
by  him  as  such  deputy  from  that  time  un- 
til the  institution  of  this  suit.  And  the  plain* 
tiffs  further  aver  that  at  said  time,  to-wit:  on 
the  23d  of  April,  1860,  at  the  county  afore- 
said, and  from  that  time  until  the  institution 
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(  f  this  suit,  said  defendants  had  large  per- 
sonal estate  over  and  above  such  as  was  ex- 
empt by  law,  more  than  enough  to  have  paid 
said  execution  of  plaintiffs,  upon  which  said 
execution,  by  virtue  of  said  endorse- 
6  ment,  '^'became  a  lien;  and  the  plain- 

tiffs aver  that  while  said  execution  was 
so  in  the  hands  of  said  last-mentioned  depu- 
ty sheriff,  and  a  lien  upon  said  personal  es- 
tate of  said  defendants,  the  said  defendants, 

to-wit:  on  the day  of ,  186 — ,  paid 

to  the  said  last-mentioned  deputy  sheriff  the 
whole  amount  of  said  execution  in  money, 
in  satisfaction  and  discharge  thereof;  which 
said  money  so  paid,  the  said  deputy  sheriff 
aforesaid  to  pay  to  the  said  plaintiffs,  or 
either  of  them  or  their  authorized  agents 
or  attorneys,  wholly  neglected  and  refused; 
to  the  damage,  &c. 

The  second  count  charged  the  failure  by 
the  sheriff  and  his  deputies  to  levy  the  exe- 
cution. The  third  count  charged  the  levy  of 
the  execution,  but  the  failure  to  sell  the 
property  or  collect  the  money;  and  the 
fourth  count  charged  the  levy  of  the  execu- 
tion and  the  collection  of  the  money,  and 
the  failure  to  pay  it  to  the  plaintiffs. 

The  fifth  count  followed  the  first  down  to 
and  including  the  averment  that  the  debtors 
in  the  execution  had  large  personal  estate — 
more  than  enoup^h  to  have  paid  said  execTi- 
tion  to  the  plaintiffs,  and  then  proceeded: 
And  the  plaintiffs  aver  that  although  said 
execution  was  so  in  the  hands  of  said  deputy 
sheriffs,  and  they  were  required  by  law  and 
by  the  terms  thereof  to  make  return  thereof, 
and  to  have  said  money  mentioned  therein 
before  the  justices  of  the  county  court  of 
Shenandoah  county  aforesaid  on  the  Monday 
before  the  second  Tuesday  in  May  next, 
after  the  date  thereof,  to-wit.  1860,  to  ren- 
der to  the  plaintiffs  of  the  debt  and  costs 
aforesaid;  yet  neither  the  said  deputy  sher- 
iffs, or  either  of  them,  or  the  said  sheriff  of 

Shenandoah  county,  made  such  returns  of  3d,  1862,  of  James  M.  Bradford,  five  hun- 
said  executions  on  said  return  day,  nor  have  |  dred  dollars,  in  part  of  claims  in  my  hands 
they,  or  either  of  them,  made  such  return  ,  against  him.  John  J.  Grandstaff,  S.  S.  C, 
since  that  time,  but  such  return  of  said  ex-  ;  Geo.  J.  Grandstaff.  D.  S.    And  the  witness 


Hampton  &  Co.  v.  McKay  &  Bradford;  and 
the  plaintiffs  stated  that  they  expected, 
among  other  things,  to  prove  by  this  witness 
payments  of  money  to  said  Grandstaff,  or  his 
deputy,  on  the  execution  of  said  Ridgely, 
Hampton  &  Co.  v.  McKay  &  Bradford.  To 
the  said  Bradford's  being  examined  as  a 
witness,  the  defendants  objected  on  the 
ground  of  interest,  and  for  other  reasons  (it 
being  proved  that  several  of  the  sureties  in 
the  of!icial  bond  of  the  sheriff  were  dead). 
But  the  court  overruled  said  objection,  and 
held  that  said  witness  was  competent,  and 
allowed  the  said  witness  to  be  examined. 
His  evidence  is  set  out  in  exception  No.  10, 
which  is  mad^  a  part  hereof.  To  which  rul- 
ing of  the  court  the  defendants  excepted. 

The  second  exception  states  that  the  wit- 
ness, Bradford,  proved,  among  other  things, 
that  there  were  sundry  executions  against 
McKay  8l  Bradford,  of  which  firm  he  was  a 
member;  that  the  sheriff  and  his  deputies 
had  been  at  their  place  of  business,  and 
made  levies  of  executions;  but  he  could  not 
and  would  not  say  whether  or  not  the  exe- 
cution in  this  case  was  ever  levied  by  the 
sheriff  or  any  of  his  deputies.  And 
8  the    plaintiffs    then    propounded   *the 

following  question:  Did  you  make 
any  payments  on  this  execution  to  the 
sheriff  or  his  deputies,  either  before  or 
after  the  return  day  of  the  execution?  If 
so.  when,  to  whom,  and  how  much? 

To  this  question  the  defendants  objected, 
on  the  ground  that  the  sheriff  could  not  re- 
ceive money  on  a  fi.  fa.,  so  as  to  bind  his 
sureties  in  his  oflicial  bond,  after  its  return 
day,  unless  a  levy  was  made,  and  for  other 
reasons.  But  the  court  overruled  the  said 
objection,  and  allowed  the  witness  to  an- 
swer; and  his  answer  was:  "I  made  a  pay- 
ment on  the  3d  of  April,  1862,  as  per  receipt 
I  hold  in  my  hand,  of  five  hundred  dollars. 

hich  receipt  is  as  follows:  Received  April 
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ecution  to  make  have  wholly  neglected  and 
refused,  and  still  do,  &c. 


was  also  examined  at  great  length  in  refer- 
ence to  said  payment  and  receipt.   The  rul- 


The   defendants   plead    "conditions    ing  of  the  court  on  the  said  question  and 


7  performed,"   and   non    *damnificatus; 

on  which  pleas  issues  were  joined. 
And  they  afterwards  demurred  to  the  dec- 
laration and  each  count  thereof;  but  the 
court   overruled   the  demurrer. 

On  the  trial  of  the  case  the  jury  found  a 
verdict  in  favor  of  the  plaintiffs  for  five 
hundred  dollars,  ahd  the  defendants  moved 
the  court  for  a  new  trial,  which  motion  the 
court  overruled,  and  rendered  judgment  on 
the  verdict.  To  which  the  defendants  ex- 
cepted. 

In  the  progress  of  the  trial  the  defend- 
ants took  ten  bills  of  exception  to  rulings 
of  the  court. 

The  first  is^as  follows:  To  prove  the  is- 
sue on  their  part  the  plaintiffs  called  James 
M.  Bradford,  who  being  examined  on  his 
voir  dire,  stated  he  was  a  member  of  the 
fi— n  of  McKay  &  Bradford,  and  one  of  the 
judgment  debtors  in   the  suit  of   Ridgely. 
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admitting  said  answer  was  excepted  to  by 
the  defendants. 

Third  exception.  After  the  plaintiffs  had 
introduced  the  said  receipt  they  asked  the 
witness  on  what  debt  he  paid  the  said  $500; 
to  which  the  defendants  objected.  But  the 
court  overruled  the  objection,  and  allowed 
the  witness  to  answer  the  question;  and 
witness  said  that  at  the  time  of  payment  he 
said  little,  but  a  f**w  days  later,  in  a  conver- 
sation with  B.  F.  Murray,  another  deputy  of 
said  John  J.  Grandstaff,  sheriff,  to  whom  the 
execution  and  the  money  had  been  transferred 
by  the  deputy.  George  J.  Grandstaff,  and 
who  then  held  the  same,  he  directed  the  ap- 
plication of  the  same  to  the  execution  of 
Ridgely,  Hampton  &  Co..  and  to  which  the 
said  Murray  made  no  objection  (no  reply). 
To  which  answer  the  defendants  objected, 
and  asked  to  have  the  said  answer  excluded. 
But  the  court  overruled  the  motion;  and  the 
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defendants    excepted   to    the    admission    of 
both  the  question  and  the  answer. 

9  *It    is    unnecessary    to    state    the 
fourth   exception. 

Fifth  exception.  The  defendants,  to  prove 
the  issue  on  their  part,  offered  B.  F.  Murray 
as  a  witness,  who,  on  the  voir  dire,  said  he 
was  deputy  sheriff  of  John  J.  Grandstaff 
from  January,  1859,  to  1861,  but  had  executed 
no  bond,  and  had  the  execution  in  question 
as  such  deputy,  and  as  such  had  received  of 
George  J.  Grandstaff,  the  other  deputy,  the 
$500  paid  by  Bradford  on  the  3d  of  April, 
1862,  as  per  receipt  copied  in  the  second  ex- 
ception. And  thereupon  the  plaintiffs  ob- 
jected to  the  introduction  and  examination  of 
said  Murray,  on  the  ground  of  interest  in 
the  result  of  the  suft  arising  out  of  liability 
over  to  his  principal,  and  that  the  plaintiffs 
could  not  be  witnesses  because  of  the  death 
of  SMndry  of  the  sureties  of  John  J.  Grand- 
staff,  sheriff  of  Shenandoah  county,  and  de- 
fendant in  this  suit,  and  for  other  reasons. 
And  the  court  sustained  the  objection;  and 
the  defendants  excepted.  Grandstaff  then 
executed  a  release  to  Murray  and  George 
J.  Grandstaff,  from  all  liability  on  account 
of  any  acts  of  theirs  done  in  connection 
with  the  execution  of  the  plaintiffs  against 
McKay  &  Bradford;  and  the  defendants 
again  offered  Murray  as  a  witness,  when 
the  court  again  refused  to  allow  him  to  be 
examined.  To  which  the  defendants  again 
excepted,  and  embraced  both  rulings  in  one 
bill  of  exception. 

Sixth  exception   omitted  as   unnecessary. 

Seventh  exception.  After  all  the  evidence 
of  plaintiffs  and  defendants,  except  that  of 
P.  Hoshonr,  had  been  offered,  and  when  the 
case  was  closed  upon  the  evidence,  except 
the  returns  proposed  to  be  offered  and  the 
evidence  of  said  Hoshour,  the  sheriff,  John 
J.  Grandstaff,  and  the  deputy,  B.  F.  Murray, 
asked  to  be  allowed  to  withdraw  and  make 
a  return  on  the  said  execution  of  Ridgely, 
Hampton  &  Co.  v.  McKay  &  Bradford,  leav- 
ing a  copy  of  said  execution,  it  being 

10  then  in  evidence,  ♦stating  that  as  soon 
as  returned  to  the  county  court  clerk's 

office  they  would  offer  the  said  return  in 
evidence,  the  said  Bradford  still  being  in  the 
court-room.  But  the  court  refused  to  al- 
low said  execution  to  be  withdrawn,  or  any 
return  to  be  written  on  the  same  (the  de- 
fendants stating  their  return  would  be  "no 
property  found  on  which  to  levy  this  execu- 
tion, all  the  property  of  McKay  &  Bradford, 
and  each  of  them,  being  covered  by  prior 
liens  to  its  full  value.*')  And  the  defendants 
again  excepted. 

Eighth  exception  omitted. 

Ninth  exception.  After  all  the  evidence 
had  been  introduced  the  plaintiffs  moved 
the  court  to  give  to  the  jury  four  instruc- 
tions, of  which  the  first  three  are  as  follows: 

First.  If  the  jury  believe  from  the  evi- 
dence that  the  defendant,  John  J.  Grandstaff, 
late  sheriff  of  Shenandoah  county,  either  by 
himself  or  deputy,  or  deputies,  was  guilty  of 
the  breaches  alleged  in  the  plaintiffs'  decla- 
ration, then  they  must  find  for  the  plaintiffs 
and  assess  such  damages  as  will  compensate 


the  plaintiffs  in  said  execution  for  any  injurv 
they  have  sustained  in  consequence  of  sucn 
breaches. 

Second.  If  the  jury  believe  from  the  evi- 
dence that  the  execution  described  in  the 
declaration  in  this  suit  was  received  on  the 
23d  of  April,  1860,  by  George  J.  Grandstaff, 
one  of  the  deputies  of  the  defendant,  John  J. 
Grandstaff,  then  sheriff  of  Shenandoah  coun- 
ty; that  said  execution  subsequently  passed 
into  the  hands  of  Benjamin  F.  Murray, 
another  deputy  of  said  John  J.  Grandstaff, 
sheriff  as  aforesaid;  that  James  M.  Bradford, 
one  of  the  defendants  in  said  execution,  on 
the  3d  of  April,  1862,  paid  to  said  George  J. 
Grandstaff,  deputy  as  aforesaid,  the  sum  of 
$500  in  Confederate  money,  for  which  the 
said  George  J.  Grandstaff  gave  to  said  Brad- 
ford a  receipt  in  the  words  and  figures  fol- 
lowing: Received  April  3d,  1862,  of  James 
M.  Bradford,  five  hundred  dollars  in 
11  part  ♦of  claims  in  my  hands  against 
him.  John  J.  Grandstaff.  S.  S.  C. 
George  J.  Grandstaff,  D.  S.,  and  requested 
the  said  George  J.  Grandstaff  to  pay  the 
same  to  the  said  Benjamin  F.  Murray,  the 
other  deputy;  that  the  money  on  the  same 
day  was  so  paid  to  said  Murray;  that  in 
about  three  weeks  thereafter  the  said  Brad- 
ford requested  said  Murray  to  apply  said 
money  to  the  execution  of  Ridgely,  Hamp- 
ton &  Co.  V.  McKay  &  Bradford,  statin?  th^t 
it  would  nearly  pay  the  principal  of  said  ex- 
ecution, and  that  he  did  not  wish  to  divide 
it,  to  which  said  Murray  made  no  objection; 
and  that  neither  the  said  John  J.  Grandstaff, 
sheriff  as  aforesaid,  nor  either  of  his  said 
deputies,  has  paid  the  same  or  any  part 
thereof  to  said  Ridgely,  Hampton  &  Co., 
or  to  their  attorney  or  attorneys,  they  must 
find  for  the  plaintiffs  in  this  suit;  and  in 
assessing  the  damages  for  the  breaches  as- 
signed in  the  declaration,  must  take  into 
consideration  the  said  sum  of  $500.  paid  as 
aforesaid  by  said  Bradford  to  said  George 
J.  Grandstaff,  and  by  him  to  the  said  Ben- 
jamin F.  Murray,  deputies  as  aforesaid,  and 
allow  such  damages  as  will  be  equival^t 
to  the  value  of  the  same  at  the  time  it 
ought  to  have  been  paid  by  the  said  sheriff, 
or  his  deputies  to  the  said  Ridgely,  Hamp- 
ton &  Co.,  or  to  their  attorney  or  attor- 
neys, less  the  sheriffs  commission  and  the 
sheriffs  and  clerk's  fees  in  said  execution. 

Third.  That  it  was  the  duty  of  the  sheriff 
(Grandstaff),  either  in  person  or  by  dep- 
uty, to  levy  the  execution  of  the  plaintiffs 
upon  the  personal  property  of  the  partner- 
snip  of  McKay  &  Bradford,  if  any,  and  sell 
the  same  subject  to  older  executions,  if 
any,  previously  levied  on  the  same  and  un- 
satisfied. 

The  defendants  asked  for  nine  instruc- 
tions. The  first  and  second  were  given  by 
the  court.  The  fourth  and  sixth  are  omit- 
ted as  unnecessary. 

Third.    That  in  order  to  hold  the  defend- 
ants responsible  for  any  money  paid  by 
18      McKay  &  Bradford,  or  either  ♦of  them, 
on  the  execution  in  question,  the  jury 
must  find  either  that  the  execution  against 
McKay  &  Bradford  was  levied,  or  that  the 
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money  was  paid  before  the  return  day  of 
the  execution. 

Fifth.  That  no  officer  receiving  money 
under  an  execution,  when  the  party  to  whom 
it  is  payable  resides  in  a  different  county 
from  that  in  which  the  officer  resides,  is 
liable  to  have  any  judgment  rendered  against 
him  and  his  sureties,  for  the  non-payment 
thereof,  until  a  demand  of  payment  be  made 
of  such  officer  in  his  county,  by  such  creditor, 
or  his  attomey-at-law,  or  some  one  having 
the  written  order  of  said  creditor;  and  if  the 
jury  believe  that  plaintiffs  reside  out  of  this 
county,  and  no  demand  for  the  same  is  es- 
tablished by  the  evidence  in  this  case,  they 
must  find  for  the  defendants  as  to  said  money 
so  paid,  should  they  find  any  was  so  paid. 

Seventh.  The  jury  are  instructed  that  if 
they  believe  from  the  evidence,  that  the  re- 
ceipt to  James  M.  Bradford  for  the  $500 
paid  April  3d,  1862,  which  purports  to  be 
signed  by  John  J.  Grandstaff,  in  his  official 
capacity  as  sheriff  of  Shenandoah  county, 
was  made  by  George  J.  Grandstaff,  after 
the  expiration  of  his  term  of  office  as  dep- 
uty for  JcAn  J.  Grandstaff,  sheriff  as  afore- 
said, and  when  he  did  not  have  the  execu- 
tion of  Ridgely,  Hampton  &  Co.  v.  McKay 
&  Bradford  in  his  hands,  then  such  payment 
to  him  was  invalid,  and  the  said  George  J. 
Grandstaff  had  no  power  to  bind  the  said  sher- 
iff and  his  sureties  by  receiving  the  same 
and  executing  the  receipt  aforesaid. 

Eighth.    If  the  jury  believed  from  the  evi- 
dence that  the  payment  of  $500  made  April 
3d.  1862,  was  intended  to  be  and  was  actual- 
ly paid  into  the  hands  of  B.  F.  Murray,  who 
was  then  sheriff  of  Shenandoah  county,  and 
had    sundry   executions    against    James    M. 
Bradford,  and  the  firm  of  McKay  &  Brad- 
ford, which  executions  had  originally  come 
into  his  hands  as  deputy  for  John  J. 
IS      ^Grandstaff,  and  which  he  continued  to 
hold   after   he   qualified    as    sheriff   as 
aforesaid,  that  the   said  Murray,  as  sheriff 
aforesaid,    and    his    sureties,  are  responsible 
for  said  sum  of  money,  and  the  jury  must 
find  for  the  defendants  as  to  that  payment. 
Ninth.     The   jury   are   instructed   that   a 
sheriff  is  not  authorized  to  receive  anything 
in  discharge  of  an  execution  but  gold  and 
silver    and    legal    tender   notes,    unless    the 
plaintiff  authorizes  him  to  receive  something 
else.    And  if  they  believe  from  the  evidence 
that  the  payment  to  the  sheriff  of  $500  on 
the  3d  of  April,  1862,  was  made  in  Confed- 
erate  money,   then   such   payment   was   in- 
valid,  and   its   receipt  unauthorized,  unless 
consented  to  by  the  plaintiffs. 

The  court  gave  the  instructions  asked  for 
by  the  plaintiffs,  and  the  first  and  second 
instructions  asked  for  by  the  defendants, 
and  refused  all  the  rest,  and  in  lieu  of  the 
fifth  instruction  asked  for  gave  the  follow- 
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ty  by  such  creditor,  or  his  attorney-at-law^ 
or  some  one  having  a  written  order  of  said 
creditor;  and  if  the  jury  believe  from  the 
evidence  that  the  plaintiffs  resided  out  of 
this  county  when  the  money  was  collected 
by  the  defendant,  or  his  deputy,  and  that  no 
such  demand  for  the  said  money  was  made, 
they  cannot  find  for  the  plaintiffs  as  for 
money  collected.  But  the  jury,  in  investi- 
gating the  alleged  breach  of  the  condition 
of  the  bond  for  failure  to  return  the  execu- 
tion of  the  plaintiffs  against  the  defendants, 
may  consider  whether,  from  the  evidence, 
the  fact  that  no  demand  was  made  (if  such 
was  the  fact)  resulted  from  ignorance 
14  of  *the  collection  of  the  money  grow- 
ing out  of  the  failure  to  return  the  said 
execution. 

The  tenth  bill  of  exception  was  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial.  The  bill  of  exception 
set  out  the  facts  proved,  but  it  is  unneces- 
sary to  state  them.  The  defendants  applied 
to  a  judge  of  this  court  for  a  writ  of  error 
and  supersedeas;  which  was  awarded. 


msr: 

That  no  officer  receiving  money  under  ex- 
ecution, when  the  party  to  whom  it  is  pay- 
able resides  in  a  different  county  from  that 
in  which  the  officer  resides,  is  liable  to  have 
any  judgment  against  him  or  his  sureties  for 
the  non-payment  thereof,  until  a  demand  of 
payment  be  made  of  such  officer  in  his  coun- 


Williams  &  Brother,  and  John  E.  Roller, 
for  the  appellants. 
Moses  Walton,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  it  was  not  neces- 
sary to  aver  in  the  declaration  that  payment 
of  the  execution  was  demanded  of  the  de- 
fendant, John  J.  Grandstaff,  in  his  county  be- 
fore the  comn>encement  of  the  action.  The 
statute  provides  that  an  officer  receiving 
money  under  an  execution,  when  the  cred- 
itor resides  in  a  different  county,  shall  not 
be  liable  to  have  any  judgment  rendered 
against  htm  or  his  sureties  for  the  non-pay- 
ment of  the  money  until  a  demand  of  pay- 
ment shall  be  made  of  such  officer  in  his 
county  or  corporation.  Code  of  1873.  ch. 
183,  §  37. 

If  the  declaration  had  averred  the  non- 
residence  of  the  plaintiffs,  it  might  be  con- 
tended, with  some  reason,  it  should  also  aver 
a  demand  of  payment.  But  the  declaration 
does  not  show  where  the  plaintiffs  resided. 
For  aught  that  appears  to  the  contrary  they 
resided  in  the  same  county  with  the  sheriff. 
It  will  be  so  intended  unless  the  evidence 
shows  the  fact  to  be  otherwise.  If  it  appears 
on  the  trial  that  the  plaintiffs  and  the  sheriff 
are  residents  of  different  counties,  it 
15  will  devolve  on  the  *former  to  prove 
the  demand  in  accordance  with  the 
provisions  of  the  statute.  The  court  is 
therefore  of  opinion  that  this  ground  of  er- 
ror is  not  well  taken.  O'Bannon  v.  Saun- 
ders, 24  Gratt.  138. 

The  court  is  further  of  opinion  that  a 
sheriff  or  other  officer  has  no  authority  to  re- 
ceive payment  under  an  execution  after  the 
return  day  thereof,  unless  the  execution  has 
been  previously  levied.  Such  payment  would 
not  bind  the  creditor,  nor  would  it  impose 
any  liability  upon  the  sureties  of  the  sheriff 
on  his  official  bond.  Although  the  sheriff 
may  be  responsible  in  his  private  capacity 
for    money    so    received,    no    responsibility 
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would  attach  to  him  in  his  official  character 
on  that  account  1  Rob.  Prac.  532;  Chapman 
V,  Harrison,  4  Rand.  336;  Herman  on 
Executions,  464,  336;  O'Bannon  v.  Saunders, 
24  Gratt.  138.  This  was  the  settled  doctrine 
prior  to  the  revisal  of  1849.  The  provisions 
then  adopted  gave  to  the  writ  of  fieri  facias 
an  absolute  lien  upon  the  debtor's  personal 
estate,  not  limited  to  the  time  during  which 
the  execution  was  to  run,  but  continuing 
until  the  right  to  levy  a  new  execution 
ceases  or  is  suspended  by  a  forthcoming 
bond  being  given  and  forfeited,  or  by  a  su- 
persedeas or  other  legal  process,  subject, 
however,  to  certain  exceptions  which  do  not 
apply  to  the  present  case,  and  need  not  now 
be  considered.  Charron  &  Co.  v.  Boswell 
8l  als.,  18  Gratt.  216,  and  cases  there  cited; 
Code  of  1860,  ch.  189,  §§  3,  4. 

These  provisions  do  not  enlarge  the  pow- 
ers of  the  sheriff  with  respect  to  executions, 
and  were  not  so  intendeci.  They  simply  ex- 
tend the  lien  for  the  benefit  of  the  creditor. 
The  authority  of  an  officer  to  collect  money 
in  discharge  of  the  execution  does  not  result 
from  the  lien,  but  is  a»  consequence  of  the 
right  to  sell  the  debtor's  property  under  the 
execution.  So  long  as  the  right  to  sell  con- 
tinues, the  right  to  receive  payment  remains, 
but  no  longer.  If  the  officer  levies  before 
the  return  day  of  the  writ,  he  may  sell,  not- 
withstanding the  return  day  has 
16  *passed;  and,  as  a  necessary  conse- 
quence, he  may  receive  payment  with- 
out selling.  But  if  he  fails  to  levy  before 
the  return  day,  his  authority  to  sell  after- 
wards ceases,  and  with  it  the  right  to  receive 
payment  in  discharge  of  the  writ.  He  may, 
of  course,  receive  payment  at  any  time  be- 
fore the  return  day  without  a  levy. 

Tested  by  this  principle,  the  first  count  in 
the  declaration  must  be  held  to  be  deficient 
in  proper  averments.  It  alleges  that  while 
the  execution  was  in  the  hands  of  the  deputy 
and  a  lien  on  the  property  of  the  debtor,  the 
latter  paid  the  deputy  the  whole  amount  of 
the  debt  in  discharge  of  the  execution.  It 
does  not,  however,  aver  that  the  payment 
was  made  before  the  return  day,  or  indeed 
when  it  was  made;  nor  does  it  aver  that  the 
execution  had  ever  been  levied;  so  that  every 
fact  stated  in  the  declaration  may  be  true, 
and  yet  no  liability  may  attach  to  the  sheriff 
and  his  sureties  by  reason  of  the  peyment 
made  to  the  deputy.  The  court  is  therefore 
of  opinion  that  the  demurrer  to  the  first 
count  ought  to  have  been  sustained. 

The  court  is  further  of  opinion  that,  al- 
though a  sheriff  is  liable  to  a  fine,  at  the  dis- 
cretion of  the  proper  court,  for  his  failure  to 
make  due  return  of  an  execution,  he  is  also 
liable  to  an  action  on  his  official  bond  by  the 
party  injured  by  such  failure.  The  fine  is 
in  the  nature  of  a  punishment  for  a  personal 
offence,  and  is  not  considered  as  any  satis- 
faction for  the  damage  sustained  by  the 
creditor  in  being  unjustly  kept  out  of  his 
money  by  the  default  of  the  sheriff  or  his 
deputy.  When  the  fine  is  paid  by  the  sure- 
ties of  the  sheriff,  in  any  subsequent  pro- 
ceeding against  them  to  enforce  the  judg- 
ment or  decree  upon  which  the  execution 


issued,  they  will  be  entitled  to  a  credit  upon 
the  judgment  or  decree  for  the  amount  of 
the  fine,  or  fines,  so  paid.  Code  of  1873, 
ch.  49,  §  28,  page  475.  See  also  McDonald 
V.  Burwell,  adm'r,  4  Rand.  317;  Pardee  v. 
Robertson.  6  Hill's  R.  550. 

17  *The  fifth  count  of  the  declaration 
is  founded  upon  an  alleged  breach  of 

duty  in  failing  to  make  due  return  of  an  ex- 
ecution in  the  hands  of  the  deputy.  This 
count,  although  not  so  specific  in  its  aver- 
ments as  it  might  have  been,  is  substantially 
sufficient  upon  general  demurrer.  The  cir- 
cuit court  did  not,  therefore,  err  in  overrul- 
ing the  demurrer  to  that  count,  nor  in 
overruling  the  demurrer  to  the  remaining 
counts  in  the  declaration. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  overruling  de- 
fendants* objection  to  the  witness,  James  M. 
Bradford,  introduced  by  the  plaintiffs,  as 
set  out  in  the  first  bill  of  exceptions,  nor  in 
overruling  defendants'  objection  to  the  testi- 
mony of  the  same  witness,  as  set  out  in  the 
second  bill  of  exceptions.  Although  the 
witness  was  the  judgment  debtor,  and  was 
offered  to  prove,  among  other  things,  a  pay- 
ment made  by  him  to  the  defendants'  depu- 
ty, he  was  not  so  directly  interested  in  the 
result  of  the  suit,  or  in  the  verdict  and  judg- 
ment to  be  rendered,  as  to  render  him 
incompetent  to  testify  in  the  cause.  His 
testimony  was  clearly  admissible  at  that 
stage  of  the  trial,  to  prove  the  payment,  be- 
cause the  plaintiffs  might  adduce  evidence 
tending  to  show  the  levy  before  the  return 
day  of  the  execution.  If  they  failed  to  do 
so,  it  was  competent  for  the  defendants  to 
move  to  exclude  all  that  the  witness  said 
with  respect  to  the  payment  made  by  him. 

The  evidence  set  out  in  the  third  bill  of 
exceptions  was  offered  to  show  that  the 
debtor,  a  few  days  after  the  payment,  had 
directed  that  it  should  be  -applied  to  the 
plaintiffs'  execution,  and  that  the  officer 
made  no  objection.  This  evidence  was  prop- 
erly left  to  the  jury  to  determine  whether 
the  officer  had  acquiesced  in  the  direction  of 
the  debtor,  and  whether,  under  the  circum- 
stances, the  officer  could  properly  apply  any 
part  of  the  money  to  other  claims  in  his 
hands  against  the  debtor. 

18  *The  court  is  further  of  opinion  that 
the  circuit  court  did  not  err  in  refusing 

to  admit  in  evidence  the  execution  set  out  in 
the  fourth  bill  of  exceptions.  The  return 
thereon  showed  it  had  been  satisfied  as  far 
back  as  the  8th  November.  1861.  It  was 
issued  long  after  the  plaintiffs'  execution. 
It  had,  therefore,  no  apparent  relevancy  to 
the  matter  in  controversy,  and  its  only  ef- 
fect was  to  confuse  the  jury  by  multiplying 
collateral  issues.  The  bill  of  exceptions  does 
not  show  what  was  the  amended  return  de- 
fendants proposed  to  make  on  the  execu- 
tion. Whatever  it  was,  the  application  to 
amend  ought  to  have  been  made  to  the 
county  court  from  which  the  execution  is- 
sued, and  not  to  the  circuit  court  in  which 
the  case  was  then  being  tried. 

The  court  is  further  of  opinion  that  thd 
circuit  court  erred  in  refusing  to  permit  B. 
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F.  Murray,  the  deputv  sheriflF,  to  testify  as 
a  witness  in  behalf  of  the  defendants.  The 
action  was  against  the  sheriff  and  his  sure- 
ties for  the  default  of  this  deputy  in  failing 
to  pay  over  money  collected  .under  an  exe- 
cution. Second,  far  failing  to  levv  and  make 
due  return  of  the  execution.  The  witness 
was  excluded  upon  the  ground  of  interest  in 
the  result  of  the  trial,  arising  out  of  his  lia- 
bility over  to  his  principal,  and  because 
some  of  the  sureties  upon  the  official  bond 
of  the  sheriff  being  dead,  the  plaintiffs  could 
not  testify  under  the  statute. 

The  language  of  the  section  of  the  statute 
relied  on  is  as  follows :  And  where  one  of  the 
original  parties  to  the  contract  or  other  trans- 
action, which  is  the  subject  of  investigation, 
is  dead  or  insane,  or  incompetent  to  testify 
by  reason  of  infamy  or  other  legal  cause,  the 
other  party  shall  not  be  permitted  to  testify 
in  his  own  favor,  or  in  favor  of  any  other 
party  having  an  interest  adverse  to  that  of  the 
party  so  incapable  of  testifying,  &c. 
In  the  case  of  Grigsby  v,  Simpson,  assignee, 
decided  by  this  court  and  reported  in 
19  the  April  number,  1877,  of  *the  Vir- 
ginia Law  Journal,  pp.  230,  232  (28 
Gratt  348),  this  court,  Judge  Christian 
delivering  the  opinion,  held  that  the  test  of 
competency  under  the  section  just  quoted  is 
the  cause  of  action  in  issue  and  on  trial,  not 
the  fact  to  which  the  party  is  called  to  tes- 
tify. If  the  cause  of  action  was  a  matter 
transacted  with  a  person  who  has  deceased, 
the  other  party  to  that  transaction  is  not 
admitted  at  all,  and  cannot  testify  to  any 
fact  in  the  case,  otherwise  he  is  admitted  as 
a  witness.  The  object  of  the  statute  is  to 
put  the  parties  (to  the  contract  or  other  trans- 
action) on  the  terms  of  equality,  so  that 
when  the  lips  of  one  of  them  are  closed  by 
death,  or  other  cause,  the  adverse  party 
shall  not  be  heard. 

The  case  of  Mason  v.  Wood  et  als.,  27 
Grratt.  783,  is  not  at  all  in  conflict  with  this 
view.  There  the  witness  was  called  on  to 
testify  as  to  matters  occurring  after  the 
death  of  one  of  the  obligors,  and  of  which 
the  latter  of  course  knew  nothing;  but  this 
court  held  the  witness  incompetent.  Judge 
Anderson,  delivering  the  opinion  of  the 
court,  said  that  under  the  statute  there  was 
no  limitation  of  the  incompetency  as  to  the 
snbject  matter  of  the  testimony.  The  wit- 
ness could  not  be  heard  at  all  as  to  any 
fact.  The  reason  was  the  obligor,  who  had 
died,  was  a  party  to  the  contract  which  was 
the  suhiect  of  investigation. 

In  this  case  the  transaction  which  was  the 
snbject  of  investigation  was  the  alleged  de- 
fault of  the  deputy  sheriff.  All  the  parties 
to  that  transaction  were  living  and  compe- 
tent to  testify  in  the  cause.  The  sureties  of  the 
sheriff  were  liable  on  their  bond  for  the 
default  of  the  principal  and  his  depu1;y,  but 
they  were  not  parties  to  the  transaction  which 
was  the  subiect  of  investigation.  They  are 
neither  within  the  letter  nor  spirit  of  the 
statute.  Without,  therefore,  enquiring  into 
the  operation  and  effect  of  the  release  executed 
by  the  sheriff,  the  court  is  of  opinion 
•0  *that  the  deputy  is  a  competent  wit- 
ness fDr  the  defendants  in  this  case. 


The  court  is  further  of  opinion  that  the 
circuit  court  committed  no  error  in  refusing 
the  application  set  forth  in  the  seventh  biU 
of  exceptions,  or  in  permitting  the  witness 
to  testify  as  stated  in  the  eighth  bill  of  ex- 
ceptions. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  giving  the  first, 
third  and  fourth  instructions  asked  for  bv 
the  plaintiffs.  The  second  instruction  af- 
firms the  erroneous  proposition  already  ad- 
verted to  in  connection  with  the  first  count 
of  the  declaration,  and  that  is,  that  a  pay- 
ment made  to  the  sheriff  is  valid  to  bind 
him  and  his  sureties  upon  the  official  bond, 
although  made  after  the  return  day  of  the 
execution,  and  although  the  execution  was 
not  levied  upon  the  property  of  the  debtor. 
This  subject  has  been  already  discussed, 
and  need  not  be  further  considered.  For 
the  reasons  heretofore  stated,  this  instruc- 
tion is  erroneous,  and  ought  not  to  have 
been  given.  And  for  the  same  reason  the 
circuit  court  erred  in  refusing  to  give  de- 
fendants* third  instruction. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  refusing  to  give 
the  defendants'  fourth  instruction.  It  is  the 
duty  of  an  officer  receiving  money  to  apply  it 
in  satisfaction  of  the  oldest  execution  in  his 
hands.  But  in  this  case  it  did  not  nece.csa- 
rily  follow  that  because  the  sheriff  may  have 
had  older  executions  in  his  hands  than  the 
plaintiffs',  it  was  his  duty  to  apply  to  them 
the  money  received  from  the  debtor  in  1862. 
The  plaintiffs  had  offered  testimony  tending 
to  show  that  a  short  time  after  the  payment 
was  made  the  debtor  requested  the  deputy  to 
apply  the  money  to  the  plaintiffs'  executton; 
to  which  the  deputy  made  no  answer.  This 
evidence  was  properly  left  to  the  jury,  upon 
the  question  of  the  application  of  the  pay- 
ment with  the  consent  of  the  deputy.  The 
court  could  not,  therefore,  give  the 
91  ♦defendants'  fourth  instruction  without 
a  manifest  disregard  of  this  evidence. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  giving  to  the  jury 
the  instruction  substituted  by  the  court  for 
the  defendants'  fifth  instruction.  Both  in- 
structions, the  defendants'  and  that  given 
by  the  court,  informed  the  jury  that  an  offi- 
cer receiving  monev  under  an  execution, 
but  residing  in  a  different  county  from  the 
creditor,  is  not  liable  to  haye  a  judgment 
rendered  against  him  or  his  sureties,  for  the 
non-payment  thereof,  until  a  demand  of 
payment  is  made  of  such  officer  in  his 
county  or  corporation,  by  the  creditor  or  his 
attorney,  or  some  person  having  a  written 
order  from  the  creditor;  and  in  this  case  if 
the  jurv  believed  from  the  evidence  that  the 
plaintiffs  resided  out  of  the  countv  (the 
sheriff's),  and  that  no  such  demand  for  the 
said  monev  was  made,  they  cannot  find  for 
the  plaintiffs  as  for  money  collected. 

To  this  the  court  made  the  following  ad- 
dition: "But  the  jury,  in  investigating  the 
alleged  breach  of  the  condition  of  the  bond 
for  a  fpilure  to  return  the  execution  of  the 
'plaintiffs  against  defendants.*  may  consider 
whether  from  the  evidence  the  fact  that  no 
demand  was  made  (if  such  was  the  fact)  re- 
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suited  from  ignorance  of  the  collection  of 
the  money,  Rowing  out  of  the  failure  to 
return  the  said  execution." 

This  addition  was,  perhaps,  calculated,  in 
some  degree,  to  confuse  the  jury.  When  the 
creditor  proceeds  against  the  sheriff  for 
money  collected  under  an  execution,  a  de- 
mand of  payment  in  the  sheriff's  county  is 
absolutely  essential  if  the  parties  reside  in 
different  counties.  In  such  case  it  does  not 
matter  whether  the  execution  is  or  is  not  re- 
turned, or  whether  the  creditor  is  or  is  not 
ignorant  of  the  collection  of  the  money.  But 
when  the  creditor  is  also  suing  for  a  failure 
to  make  due  return  of  the  execution,  as  in 
the  fifth  count,  no  demand  of  pay- 
32  ment  '*'is  necessary  previous  to  a  judg- 
ment for  such  breach.  The  gist  of 
the  action  is  the  failure  to  return  the  exe- 
cution. The  circuit  court  might,  therefore, 
have  told  the  jury  that  so  far  as  the  action 
was  for  the  failure  to  make  return  of  the 
execution,  no  demand  of  payment  was  re- 
quired. It  was  not  necessary  to  encumber 
the  instruction  with  the  qualification  in  re- 
gard to  the  ignorance  of  the  plaintiffs.  This 
qualification,  however,  was  not  prejudicial 
to  the  defendants,  and  affords  no  just 
ground  of  complaint  on  their  part. 

The  court  is  further  of  opinion  that  the 
circuit  court  committed  no  error  in  refusing 
the  seventh,  eighth  and  ninth  instructions 
asked  for  by  the  defendants.  But  for  the 
errors  already  stated,  the  verdict  and  judg- 
ment must  be  set  aside,  and  the  cause  re- 
manded to  the  circuit  court  for  a  new  trial, 
in  conformity  with  the  views  herein  ex- 
pressed. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  overruling  the  demurrer 
to  the  first  count  in  the  declaration,  and  in 
refusing  to  permit  B.  F.  Murray,  the  deputy 
sheriff,  to  testify  as  a  witness  in  behalf  of^  the 
plaintiffs  in  error,  and  in  giving  to  the  jury 
the  second  instruction  of  the  defendant  in 
error,  and  in  refusing  to  give  the  third  in- 
struction of  the  plaintiffs  in  error,  and  that 
there  is  no  other  error  in  said  record.  It  is 
therefore  considered  by  the  court  that  for  the 
errors  aforesaid  the  said  judgment  of  the 
circuit  court  be  reversed  and  annulled,  and 
that  the  defendants  in  error  do  pay  to  the 
plaintiffs  in  error  their  costs  by  them  incurred 
in  the  prosecution  of  their  writ  of  error  and 
supersedeas  aforesaid  here.  And  this  court 
proceeding  to  render  such  judgment  as  the 

said  circuit  court  ought  to  have  ren- 
23        dered.  it  is  considered  by  the  *court 

that  the  verdict  of  the  jury  be  set  aside, 
and  a  new  trial  awarded;  that  the  defnurrer 
to^  the  first  count  in  the  declaration  be  sus- 
tained, and  leave  given  to  the  plaintiffs  to 
amend  their  declaration,  if  they  shall  so 
desire,  and  upon  any  new  trial  to  be  had  the 
said  circuit  court  to  conform  to  the  judgment 

And  the  cause  is  remanded  to  the  said  cir- 
cuit court  for  further  proceedings  in  con- 
formity with  the  views  herein  expressed. 


Judgment  reversed. 


*Burch  V.  Hardwicke. 

[32   Am.    Rep.   640.] 
l^rch  Term,   1878,  Richmond. 

1.  Mvmtetpal    Ofllceni— Chief    of   Police.*— 

The  chief  of  police  of  a  city  is  the  oflScer  of  the 
state,  and  not  of  the  municipality  in  which  he  ex- 
ercises his  office. 

2.  Smaie. — For  what  officers  performing  their  duties 
in  a  city  are  state,  and  what  are  municipal  officers, 
see  the  opinion  of  Staples,  J. 

8.  Same — Reaio-fral  of  Olllcers. — Though  under 
the  constitution  of  the  state,  article  6,  |  20,  the 
mayor  has  authority  to  remove  the  officers  of  the 
municipality,  the  constitution  does  not  invest  him 
with  the  power  to  remove  state  officers,  though  they 
are  elected  by  the  people  of  the  municipality  or 
appointed  by  the  municipal  authorities,  and  are 
paid   by  them. 

4.  Same — Same — ^Liability  of  Mayor.t— The 
charter  of  a  city  having  provided  for  a  board  of  po- 
lice commissioners,  and  vested  in  them  the  power 
of  removing  the  chief  of  police,  only  giving  to  the 
mayor  the  power  of  suspending  the  said  officer  for 
a  short  time,  if  the  mayor  removes  the  officer  from 
his  office  he  exceeds  his  power  and  is  responsible 
to  the  officer  in  a  civil  action  for  dan»ages. 

This  was  an  action  on  the  case  in  the  cir- 
cuit court  of  the  city  of  Lynchburg,  brought 
in  July,  1873,  by  W.  W.  Hardwicke  against 
George  H.  Burch.  Burch  had  been  for  some 
time,  and  continued  to  be,  raa3ror  of  the  city, 
and  Hardwicke  was  chief  of  police  of  the 
city.  In  May,  1873,  Burch,  acting  under  the 
authority  claimed  by  him  as  mayor  of  the 
city,  removed  Hardwicke  from  his  office  of 
chief  of  police.  The  complaint  m  the  dec- 
laration was,  that  Burch  had,  from  malice 
and  without  any  probable  cause,  removed 
the  plaintiff  from  his  office.    The  defendant 

'Police  Ofllcere,  'Whether  State  or  Ma- 
nlclpal. — See  Dil.  Mun.  Corp.  (4th  Ed.)  102,  note; 
19  Am.  &  Eng.  Enc.  Law  562 j.  In  Wmchester  v. 
Redmond,  93  Va.  716  and  Wallace  v.  Richmond,  94 
Va.  220,  the  court  quoted  with  approval  the  remark 
of  Judge  Staflss  in  the  principal  case  "When  the 
mob  rages  in  the  streets,  when  the  incendiary  and 
assassin  are  at  work,  they  do  not  offend  against  the 
city  but  against  the  state." 

tlilablllty  of  Mayor  for  Jndlelal  Acts.— 
The  principal  case  is  distinguished  in  Johnston  v. 
Moorman,  80  Va.  131,  where  it  is  said  in  the  opin- 
ion. "In  Burch  v.  Hardwicke.  30  Graft.  41,  it  was 
held  that  the  mayor  of  Lynchburg  had  no  jurisdic- 
tion  to  remove  Hardwicke,  who  was  not  a  municipal, 
but  a  state  officer,  and  that  he  wm  prompted  by 
malice  in  making  the  removal,  and  that,  therefore, 
the  mayor  was  liable  in  damages  to  Hardwicke.  It  is 
evident  that  that  case  was  intended  by  the  able  judge 
who  delivered  the  opinion  to  rest  on  the  distinction 
taken  in  Bradley  v.  Fisher,  supra,  between  a  case 
where  the  judge  or  other  officer  had  iio  jurisdiction  of 
the  subject  matter,  and  a  case  where  the  judge  or 
other  officer  acted  in  excess  of  his  jtrriscBction — and 
not  on  the  difference  between  the  judges  or  other 
officers  as  respects  whether  their  courts  were  of  su- 
perior or  of  inferior  jurisdiction.'* 

See  also  19  Am.  &  Eng.  Enc  Law  486  et  seq. 
And  see  Calhoun  v.  Little  (Ga.),  1  Mun.  Corp. 
Cas.   146,  and  note,   156. 
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demurred  to  the  declaration,  and  Bled  the 
plea  of  not  guilty,  and  also  two  special 
M  pleas,  in  which  he  '^'claimed  that,  as 
mayor,  he  was,  under  the  constitution, 
the  executive  officer  of  the  city,  and  as  such 
had  the  authority  to  remove  from  office  any 
officer  of  the  police  for  misconduct  in  his  of- 
fice; that  Burch  had  been  tried  before  him 
on  specific  charges  of  misconduct,  which  he 
set  out  in  his  pleas ;  and  the  defendant  hold- 
ing and  believing  the  charges,  or  some  of 
them,  to  be  sustained,  had  removed  him 
from  his  office,  as  it  was  his  duty  to  do. 

The  court  overruled  the  demurrer  to  the 
declaration;  and  on  the  trial  of  the  cause 
there  w^as  a  verdict  and  judgment  for  the 
plaintiff  for  $1,600. 

The  defendant  took  three  bills  of  excep- 
tions to  rulings  of  the  court    The  first  was 
to  the  admission  of  certain  evidence.     After 
the    plaintiff    had    introduced    evidence    to 
prove  the  malice  of  the  defendant,  and  that 
he  had  determined  to  remove  the  plaintiff 
from  his  office  under  color  of  the  authority  of 
his  office  of  mayor  in  consequence  of  his  per- 
sonal emnity  and  dislike,  whether  there  was 
any  cause  for  removal  or  not,  and  did  after- 
wards wilfully  prefer  the  charges  mentioned 
in  the  declaration,  and  try  the  plaintiff  upon 
them  and  remove  him  from  office;  the  plain- 
tiff then  offered  to  introduct  evidence  to  show 
that  the  said  charges  were  false  and  mali- 
cious; but  the  court  refused  to  allow  him  to 
introduce  said  evidence.     But  the  court  did 
allow  him  to  introdtKe  evidence  to  show  what 
was  the  proof  before  the  mayor  on  the  trial 
of  the  plaintiff  before  him  on  said  charges 
and  specifications,  in  order  that  it  might  be 
shown  whether  or  not  there  was  any  probable 
cause  for  the  said  charges  and  the  removal 
of  the  plaintiff  thereon.    And  to  the  admis- 
sion of  this  evidence  the  defendant  excepted. 
The  second  exception  is  to  an  instruction 
given  in  answer  to  an  enquiry  by  the  jury. 
Two  instructions  had  been  previously  given 
to  the  jury  on  the  motion  of  the  defendant. 
The  substangs  of  the  two  given  at  the 
16        instance  '*'of  the  defendant,  and  that 
given   in    answer   to   the    enquiry    of 
the  jury,  are  stated  by  Judge  Staples  in  his 
opinion. 

The  third  exception  was  to  the  refusal  of 
the  court  to  set  aside  the  verdict  and  judg- 
ment, on  the  ground  that  the  verdict  was 
contrary  to  the  instructions  of  the  court 
and  the  evidence  relating  thereto. 

Upon  the  application  of  Burch  a  writ  of 
error  and  supersedeas  was  allowed  him  by 
this  court. 

J.  Alfred  Jones  and  Don  P.  Halsey,  for 
the  appellant. 

Thomas  J.  Kirkpatrick  and  E.  P.  Goggin, 
for  the  appellee. 

STAPLES,  J.  The  question  presented  by 
the  demurrer  to  the  declaration  may  be  more 
satisfactorily  disposed  of  in  passing  upon 
the  instructions  and  the  motion  for  a  new 
trial.  Two  of  the  instructions  were  given 
on  the  motion  of  the  defendant,  and  of  course 
there  is  no  complaint  with  respect  to  them. 
The  third  was  given  by  the  court  in  answer 


to  a  question  propounded  by  the  jury.  In 
order  properly  to  understand  the  bearing  of 
this  instruction,  it  will  be  necessary  to  rectir 
briefly  to  the  facts  upon  which  it  was  based. 
It  seems  that  one  of  the  charges  preferred 
by  the  defendant,  as  mayor,  against  tire 
plaintiff,  as  chief  of  police,  and  upon  which 
the  removal  of  the  latter  was  partly  founded, 
was,  that  the  plaintiff  "had  continued  to  act 
as  agent  for  Dr.  W.  O.  Owen,  contrary  to  the 
express  written  and  verbal  order  of  the  de- 
fendant, as  mayor."  When  this  charge  was 
under  investigation  before  the  defendant, 
the  plaintiff  was  examined  on  oath  by  the 
defendant,  and  admitted  that  he  "was  agent 
of  Dr.  Owen,  to  collect  his  medical  accounts 
and  keep  his  books;"  but  he  also  proved 
that  he  had  not  neglected  any  of  his  duties 

as  chief  of  police  by  reason  of  his  be- 
ar       ing  such  *agent,  and  that  he  had  not 

been  occupied  more  than  five  minutes 
of  his  time  any  day  in  a  year  in  attendiag  to 
Dr.  Owen's  business;  nor  was  there  any 
evidence  that  he  had  ever  neglected  any  of 
his  duties  as  chief  of  police  in  consequence 
of  such  employment.  The  plaintiff  also 
proved  that  he  had  been  told  by  James  W. 
Cobbs,  the  former  mayor,  John  W.  Carroll, 
president  of  the  council,  and  James  Gar- 
land, judge  of  the  hustings  court,  members 
of  the  former  police  board,  that  he  might 
act  as  such  agent  for  Dr.  Owens  when  it  did 
not  interfere  with  his  official  duties  as  chief 
of  police,  and  that  he  had  a  like  permission 
from  two  of  the  present  board  of  police 
commissioners.  It  further  appeared  that 
while  under  examination  before  the  mayor 
the  plaintiff  said  that  he  had  acted,  and 
would  continue  to  act,  as  agent  of  Dr. 
Owen,  notwithstanding  the  order  of  the 
mayor.  These  matters,  as  they  eccurred  be- 
fore the  mayor,  were  proved  during  the 
progress  of  the  trial  in  the  court  l^low. 
The  jury  having  retired  to  consult  of  their 
verdict,  came  into  court  and  enquired  of  the 
court  whether  or  no  the  mayor  had  a  right 
to  prevent  the  plaintiff  from  acting  as  agent 
of  Dr.  Owen.  To  this,  the  folloMring  an- 
swer was  made  by  the  judge  in  writing:  "If 
the  chief  of  police  had  a  license  by  an  order 
or  permission  from  the  board  of  police  com- 
missioners to  act  as  collector  or  agent  of 
Dr.  Owen,  or  if  by  so  acting  his  official  duties 
as^  such  chief  of  police  were  or  could  in  no- 
wise be  interfered  with,  and  his  efficiency  as 
a  public  officer  in  nowise  impaired  thereby, 
then  the  mayor  had  no  right  to  inhibit  him 
from  so  acting  as  collector  or  agent.  But 
on  the  other  hand,  if  he  had  no  such  license 
or  permission  from  the  police  board,  and  his 
so  acting  did  in  any  wise  interfere  with  his 
duties  as  chief  of  police,  or  render  him  in 
any  way  less  efikient  as  a  public  officer,  then 
the    mayor    had    a    right     to    inhibit    him 

from   so  acting,  if  he  in   good  faith 
28        ^believed  that  the  public  interest  would 

be  promoted  by  so  prohibiting  him." 
The  main  objection  to  this  instruction  is 
based  upon  the  idea  that  the  mayor  is  the 
chief  executive  officer  of  the  city  of  Lynch- 
burg, and  as  such  has  the  superrision  and 
control  of  the  chief  of  police;  that  the  pro- 
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pricty  of  his  orders  to  that  officer,  or  to  any 
other  subordinate,  cannot  be  called  in  ques- 
tion in  any  other  tribunal;  that  this  rule  is 
essential  to  the  enforcement  of  discipline  and 
the  preservation  of  order;  that  the  judge  of 
the  circuit  court  ought  so  to  have  told  the 
jury,  and  that  his  answer  in  the  form  in  which 
it  was  given,  was  calculated  to  lead  the  jury 
to  the  erroneous  conclusion  that  they  had 
the  right  to  pass  upon  the  propriety  of  the 
order  in  question. 

Without  undertaking  now  to  concede  or 
to  controvert  the  soundness  of  this  proposi- 
tion, I  think  it  is  sufficient  to  say  that  the 
learned  judge  of  the  circuit  court,  on  the  mo- 
tion of  the  defendant's  counsel,  and  in  the 
very  language  selected  by  him,  had  already 
fully  stated  the  law  applicable  to  this  branch 
of  the  case.  He  had  declared  that  the  gist  of 
the  action  is  want  of  probable  cause;  and 
although  the  jury  should  believe  the  defend- 
ant was  hostile  to  the  plaintiff,  aiid  was 
actuated  by  malice,  still,  unless  each  one  of 
the  charges  of  the  defendant  was  unsup- 
ported by  any  evidence  tending  to  prove  it, 
or  the  charge  was  in  itself  so  frivolous 
that  the  defendant  did  not  and  could  not 
reasonably  regard  it  as  a  real  offence,  they 
must  find  for  the  defendant;  provided  the 
matter  so  charged  related  to  the  official 
duty  of  the  plaintiff,  and  was  a  misconduct 
in  office  or  a  neglect  of  official  duty,  or  such 
as  the  defendant  might  reasonably  believe, 
and  did  honestly  believe,  was  such  miscon- 
duct or  neglect  of  official  duty. 

And  the  judge  further  told  the  jury,  that 
if  they  believed  from  the  evidence  that  any 
one  of  the  specifications  on  which  the 
defendant  found  the  plaintiff  guilty 
29  *was  a  misconduct  in  office  or  neglect 
of  official  duty,  proved  to  the  reason- 
able satisfaction  of  the  defendant,  and  being 
so  proved,  was,  in  his  opinion,  just  cause 
for  the  removal  of  the  plaintiff  from  office, 
they  must  find  for  the  defendant. 

Now,  if  these  instructions,  instead  of  pre- 
ceding, had  followed  the  answer  given  by 
the  judge  to  the  enquiry  made  by  the  jury, 
it  is  impossible  there  could  have  been  any 
ground  for  misapprehension.  The  court  gave 
the  defendant  all  he  asked.  It  laid  down  the 
law  in  his  favor  in  the  most  liberal  manner; 
and  we  must  suppose  the  jury  had  the  intel- 
ligence to  comprehend  and  to  remember  what 
was  said  in  the  first  as  in  the  last  instruction. 
Taking  them  altogether,  how  are  they  to  be 
construed?  Plainly,  as  declaring  that,  al- 
though the  jury  might  believe  the  plaintiff 
was  not  guilty  of  any  neglect  of  duty  in  col- 
lecting Dr.  Owen's  accounts,  and  although 
the  defendant  had  no  right  to  prohibit  him 
from  so  acting,  and  although  the  defendant 
may  have  removed  the  plaintiff  for  a  viola- 
tion of  his  orders  in  that  particular,  the  de- 
fendant could  not  be  held  liable  if  the 
conduct  of  the  plaintiff  was  such  as  the  defend- 
ant might  reasonably  believe,  and  did  hon- 
estly believe,  was  a  neglect  of  duty.  In 
other  words,  however  erroneous  may  have 
been  the  orders  of  the  defendant,  and  how- 
ever malicious  his  motives,  he  is  exempt 
from  all  liability  if  the  alleged  misconduct 


or  neglect  of  official  duty  was  proved  to  his 
reasonable  satisfaction,  and  being  so  proved, 
was,  in  his  opinion,  just  cause  for  the  re- 
moval of  the  plaintiff  from  office. 

It  is  rarely  that  a  case  occurs  in  which 
the  law  is  so  fully  and  favorably  expounded 
for  one  of  the  parties  upon  a  question  of 
this  character. 

Under  such  instructions  it  might  well  be 
supposed  that  the  jury  would  have  found  a 
verdict  for  the  defendant,  and  it  is  very 
probable  they  would  have  so  found, 
SO  but  *that  the  plaintiff  produced  evi- 
dence tending  to  show  that  before 
any  of  the  charges  were  preferred  against 
him  the  defendant  had  determined  to  re- 
move him  from  office,  under  color  of  his 
authority  as  mayor,  in  consequence  of  per- 
sonal enmity  and  dislike,  whether  there  was 
any  cause  for  removal  or  not;  and  he  also 
offered  to  show  that  the  said  charges  were 
false  and  malicious,  but  was  stopped  by  the 
court  upon  objections  made  by  the  defend- 
ant. Under  all  the  these  circumstances,  it  is 
plain  that  the  defendant  did  not  and  could 
not  sustain  any  injury  by  the  instruction 
given  in  answer  to  the  question  propounded 
by  the  jury.  It  is  equally  apparent,  for  the 
same  reasons,  that  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

But  there  is  another  and  more  satisfactory 
reason  which  applies  equally  to  the  demurrer, 
to  the  instruction,  and  to  the  motion  for  a 
new  trial;  and  that  is,  that  the  defendant, 
as  mayor,  had  no  power  under  the  constitu- 
tion and  laws  to  remove  the  plaintiff  from 
his  office  of  chief  of  police.  This  question 
has  been  very  ably  argued  by  counsel,  and 
has  received  the  careful  consideration  of  the 
court.  The  provision  of  the  constitution 
under  which  this  power  is  claimed  as  be- 
longing to  the  mayor  is  found  in  section 
20,  article  6,  of  that  instrument.  (Code  of 
1873.  page  88.)  It  provides  that  the  mayor 
shall  see  that  the  duties  of  the  various  city 
officers  are  faithfully  performed.  He  shall 
have  power  to  investigate  their  acts,  have 
access  to  all  books  and  documents  in  their 
offices,  and  may  examine  them  and  their 
subordinates  on  oath.  He  shall  have  power  to 
suspend  or  remove  such  officers,  whether 
they  be  elected  or  appointed,  for  miscon- 
duct in  office  or  neglect  of  duty,  to  be  spec- 
ified in  the  order  of  suspension  or  removal. 

On  the  other  hand,  the  amended  charter 
of  the  city  of  Lynchburg  (found  in  Acts  of 
1871-72,  page  118),  provides  for  a  police 
department,  to  be  under  the  control 
81  ♦and  management  of  police  commis- 
sioners, consisting  of  the  mayor,  the 
president  of  the  city  council,  and  the  judge 
of  the  corporation  court. 

It  is  made  their  duty  to  appoint  the  chief 
of  police,  through  whom  they  may  promul- 
gate all  rules  and  regulations  and  orders  to 
the  whole  police  force  of  the  city.  The  said 
chief  of  police  holds  his  office  during  the 
term  of  two  years,  or  until  said  board,  for 
malfeasance  or  misfeasance  shall  remove 
him;  but  in  case  of  misconduct  on  his  part, 
he  may  be  removed  by  the  votes  of  two- 
thirds  of  the  city  council.    The  mayor,  at 
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any  time  upon  charges  being  preferred,  or 
upon  finding  said  chief  of  police  to  have 
been  guilty  of  misconduct,  shall  have  power 
to  suspend  him  from  office  until  the  board 
of  commissioners  shall  convene  and  take 
action  in  the  matter;  such  suspension,  how- 
ever, not  to  last  longer  than  ten  days  with- 
out affording  the  party  an  opportunity  of 
beisg  heard  in  his  defence;  and  upon  hear- 
ing the  proofs  a  majority  of  the  commis- 
sioners may  discharge  or  restore  him.  See 
sec  36,  paragraphs  1,  2,  3  and  4,  pages  128-9. 

It  will  be  perceived  there  is  an  apparent 
conflict  between  these  provisions  of  the 
Lynchburg  charter  and  the  clause  of  the 
constitution  already  cited.  For  if  the  chief 
of  police  be  a  city  officer  within  the  mean> 
ing  of  the  constitution,  he  is  subject  to  re- 
moval by  the  mayor  only,  and  the  provision 
of  the  charter  taking  the  power  from  him 
and  vesting  it  in  the  police  board  is  null  and 
void. 

This  court  has  been  repeatedly  called  on 
to  pronounce  legislative  enactments  void  upon 
the  ground  of  their  repugnancy  to  the  consti- 
tution, and  it  has  always  declined  to  do  so  un- 
less this  repugnancy  is,  in  its  judgment,  be- 
yond all  reasonable  doubt.  It  has  always 
proceeded  upon  the  idea  that  the  opposition 
between  the  constitution  and  the  law  is  such 
that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each 
other.  Whenever  a  statute  can  be  so 
38  construed  and  applied  as  '^to  avoid 
conflict  with  the  constitution  such 
construction  will  be  adopted.  In  the  lan- 
guage of  Mr.  Justice  Washington:  "It  is 
but  a  decent  respect  due  to  the  wisdom,  the 
integrity  and  the  patriotism  of  the  legisla- 
tive body  by  which  any  law  is  passed,  to 
presume  in  favor  of  its  validity  until  its 
violation  of  the  constitution  is  proved  be- 
yond all  reasonable  doubt."  Ogden  v.  Saun- 
ders, 12  Wheat.  R.  213,  270;  Cooley's  Const. 
Limitations,  page  182,  183. 

In  the  present  case  this  rule  of  construc- 
tion deserves  special  consideration,  because 
the  same  provisions  in  regard  to  the  appoint- 
ment, control  and  removal  of  the  chief  of  po- 
lice are  found  in  the  charters  of  the  cities  of 
Richmond  and  Norfolk,  and  perhaps  other 
cities,  and  the  effect  of  an  adverse  decision 
by  this  court  will  be  to  annul  important  and 
salutary  laws  carefully  framed  for  the  gov- 
ernment and  security  of  the  chief  cities  and 
towns  of  the  commonwealth.  Are  we  to 
declare  these  charters  null  and  void?  Are 
we  to  overthrow  institutions  deemed  by  the 
legislature  and  the  people  of  the  cities  of 
the  greatest  value?  I  think  not,  unless  upon 
very  convincing  reasons. 

It  must  be  borne  in  mind  that  cities  and 
towns  are  mere  territorial  divisions  of  the 
state,  endowed  with  corporate  powers  to  aid 
in  the  administration  of  public  affairs.  They 
are  instrumentalities  of  the  government  act- 
ing under  delegated  powers,  subject  to  the 
control  of  the  legislature,  except  so  far  as 
may  be  otherwise  expressly  provided  by  the 
constitution. 

Although  the  mayor  is  invested  with  the 
power  of  removing  city  officers,  it  will  not 


be  denied,  I  imagine,  that  the  legislature 
may  establish  an  office  and  appoint  the  in- 
cumbent, who,  although  exercismg  his  juris- 
diction exclusively  in  the  city  limits,  is  not 
yet  a  city  officer  within  the  true  intent  and 
meaning  of  the  constitution.  This  distinc- 
tion is  recognized  in  the  clause  of  the 
88  constitution  ^already  cited  relating  to 
the  powers  of  the  mayor.  It  is  there 
declared  that  all  city,  town  and  village  offi- 
cers, whose  election  or  appointment  is  not  pro- 
vided for  by  this  constitution,  shall  be  elected 
by  the  electors  of  said  cities,  towns  and  vil- 
lages, or  of  some  division  thereof,  or  ap- 
pointed by  such  authorities  thereof  as  the 
general  assembly  shall  designate. "All  other  offi- 
cers, whose  election  or  appointment  is  not  pro- 
vided for  by  this  constitution,  and  all  other 
officers  whose  offices  may  hereafter  be  created 
by  law,  shall  be  elected  by  the  people,  or  ap- 
pointed as  the  general  assembly  may  direct" 
Thus  recognizing  a  distinction  between  those 
who  are  technically  "city  officers"  and  others 
whose  jurisdiction  and  functions  may  be  lim- 
ited to  cities,  and  yet  are  not  considered  "city 
officers."  In  the  former  case  the  appointment 
is  always  made  by  the  electors  of  the  city,  or 
some  authority  of  the  city.  In  the  latter  case 
it  is  made  in  such  mode  as  the  general  assem- 
bly may  direct.  Indeed  it  would  be  a  most 
remarkable  condition  of  things  that  the  leg- 
islature, by  the  mere  act  of  creating  a  mu- 
nicipal corporation,  thereby  divests  itself  of 
all  jurisdiction  and  control  of  every  officer 
elected  or  appointed  for  such  corporation. 

Who,  then,  are  the  '*city  officers,"  in  the 
true  and  literal  sense  of  the  term?  It  is  not 
easy  to  define  them  in  all  cases;  but  there 
are  many  such  provided  for  in  the  charter 
of  the  city  of  Lynchburg,  and  in  the  char- 
ters of  other  cities.  Among  these  are,  per- 
haps, city  engineers  and  surveyors,  officers 
having  superintendence  and  control  of 
streets,  parks,  water-works,  gas-works,  hos- 
pitals, sewers,  cemeteries,  city  inspectors, 
and  no  doubt  many  others  well  known  in 
large  cities.  Their  duties  and  functions  re- 
late exclusively  to  the  local  affairs  of  the 
city,  and  the  city  alone  is  interested  in  their 
conduct  and   administration. 

On  the  other  hand,  there  are  many 
34  officers,  such  as  *city  judge,  sergeant, 
clerk,  commonwealth's  attorney,  treas- 
urer, sheriff,  high  constable,  and  the  like, 
some  of  whom  are  recognized  by  the  consti- 
tution, while  others  are  not.  All  these  are 
generally  mentioned  as  city  officers,  and 
they  are  even  so  designated  in  the  constitu- 
tion; but  no  one  has  ever  contended  that 
"itbpf  of  them  is  in  any  manner  subject 
to  the  control  and  removal  of  the  mayor. 
The  reason  is,  that  while  they  are  elected  or 
appointed  for  the  city,  and  while  their  juris- 
diction is  confined  to  the  local  limits,  their 
duties  and  functions,  in  a  measure,  concern 
the  whole  state.  They  are  state  agencies  or 
instrumentalities  operating  to  some  extent 
through  the  medium  of  city  charters  in  the 
preservation  of  the  public  peace  and  good 
government.  However  elected  or  appointed, 
however  paid,  they  are  as  much  state  of- 
ficers as  constables,  justices  of  the  peace 
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and  commonwealth's  attorneys,  whose  ju- 
risdiction is  confined  to  particular  counties. 
That  the  chief  of  police  is  within  the  in- 
fluence of  the  same  principle  is  apparent 
from  the  most  cursory  reflection.  Under  the 
charter  of  the  city  of  Lynchburg — and  the 
same  is  true  elsewhere — he  has  generally 
the  power  to  do  whatever  may  be  necessary 
to  preserve  the  good  order  and  peace  of  the 
city.  It  is  his  duty  at  all  times  to  see  that 
the  police  force  preserves  the  public  peace, 
to  prevent  the  commission  of  crime,  and  ar- 
rest offenders,  and  protect  the  rights  of  per- 
sons and  property.  (Sec.  36,  §§  1,  2,  3,  4, 
page  128,  Acts  of  1871  and  2;  Police  Reg- 
ulations, §  14.)  Among  the  thousands  of 
citizens  and  strangers  that  enter  a  great 
city  in  the  course  of  a  year,  in  pursuit  of 
business  or  pleasure,  there  is  not  one  that 
is  not  interested  to  a  greater  or  less  degree 
in  this  officer,  not  only  as  a  conservator  of 
the  peace  generally,  but  in  the  special  pro- 
tection he  affords  against  violence  and  wrong. 
When  the  mob  rages  in  the  streets,  when 

the  incendiary  and  the  assassin  are  at 
85        work,  they  do  not  ♦offend  against  the 

city,  but  against  the  state.  When  they 
are  detected  and  arrested  it  is  by  the  chief 
of  police  and  his  subordinates,  under  the  au- 
thority of  the  state  laws  and  as  an  officer  of 
the  state;  and  when  they  are  tried  and  con- 
victed, it  is  by  officers  representing  the  state 
and  her  sovereign  power. 

This  distinction  has  been  recognized  and 
enforced  in  a  number  of  well  considered 
cases,  and  by  able  commentators.  It  is  im- 
portant, says  Judge  Dillon,  to  bear  in  mind 
the  distinction  between  state  officers — that  is, 
officers  whose  duties  concern  the  state  at 
large  or  the  general  public,  although  exer- 
cised within  defined  territorial  limits,  and 
municipal  officers  whose  functions  relate 
exclusively  to  the  particular  municipality. 
The  administration  of  justice,  the  preserva- 
tion of  the  public  peace,  and  the  like,  al- 
though confided  to  local  agencies,  are  essen- 
tially matters  of  public  concern,  while  the 
enforcement  of  municipal  by-laws,  the  es- 
tablishment of  gas-works,  of  water^works, 
the  construction  of  sewers,  and  the  like,  are 
matters  which  pertain  to  the  municipality, 
as  distinguished  from  the  state  at  large.  And 
it  has  been  several  times  determined  that  the 
legislature  may,  unless  specially  restrained  in 
the  constitution,  take  from  a  municipal  cor- 
poration its  charter  powers  respecting  the  po- 
lice and  their  appointment,  and  by  statute  it- 
self directly  provide  for  permanent  police  for 
the  corporation,  under  the  control  of  a  board 
of  police  not  appointed  or  elected  by  the  cor- 
porate authorities,  but  consisting  of  commis- 
sioners appointed  by  the  legislature.  Balti- 
more City  V.  Board  of  Police,  15  Maryland 
R.  376;  People  v.  Mahaney,  13  Mich.  R. 
481 ;  People  v.  Draper,  15  New  York  R.  532, 
where  the  act  to  establish  the  Metropolitan  po- 
lice district  was  held  constitutional;  Police 
Commissioner  v.  City  of  Louisville,  3  Bush. 
Kentucky  R.  597;  Diamond  v.  Cain,  21  I^a. 
Ann.  R.  309;  State  of  I^uisiana  v.  Levi,  Id. 
538.  The  cases  concur  in  holding  that 
86        the  police  officers  are  ♦in  fact  state 


officers,  and  not  municipal,  although  a  par- 
ticular city  or  town  be  taxed  to  pay  them. 
1  Dillon  on  Municipal  Corporations,  §§  33, 
34;  §  773  and  note  1,  where  the  foregoing 
views  are  expressed. 

In  Buttrick  v.  City  of  Lowell,  l  Allen's  R. 
172,  it  was  held  that  a  city  is  not  liable  far 
an  assault  committed  by  its  police  officers, 
even  though  it  was  done  in  an  attempt  to 
enforce  an  ordinance  of  the  city.  Bigelow, 
Chief  Justice,  delivering  the  opinion  of  the 
whole  court,  said:  **Police  officers  can  in  no 
sense  be  regarded  as  agents  or  officers  of 
the  city.  Their  duties  are  of  a  public  nature, 
their  appointment  is  devolved  on  cities  and 
towns  by  the  legislature  as  a  convenient 
mode  of  exercising  a  function  of  govern- 
ment, but  this  does  not  render  them  liable 
for  their  unlawful  or  negligent  acts.  The 
detection  and  arrest  of  offenders,  the  preser- 
vation of  the  public  peace,  the  enforcement  of 
the  laws,  and  other  similar  powers  and 
duties  with  which  police  officers  and  consta- 
bles are  entrusted,  are  derived  from  the  law, 
and  not  from  the  city  or  town  under  which 
they  hold  their  appointment." 

In  the  case  of  the  People  v.  Hurlbut,  24 
Mich.  R.  44,  the  question  was  as  to  the  con- 
stitutionality of  a  statute  creating  a  board 
of  public  works  for  the  city  of  Detroit,  ap- 
pointed by  the  legislature,  and  having  charge 
of  the  city  buildings,  with  authority  to  make 
contracts  on  behalf  of  the  city,  and  to  do 
many  other  things  of  a*  legislative  character 
which  generally  belong  to  the  common 
councils  of  cities  alone.  The  whole  subject 
was  discussed  by  Chief  Justice  Camp- 
bell and  Judge  Cooley,  in  opinions  evincing 
profound  research  and  ability.  Chief  Jus- 
tice Campbell  drew  a  dilftinction  between 
the  police  act  under  which  a  board  of  police 
commissioners  was  appointed  for  the 
cities,  and  the  act  then  under  con- 
'  sideration,  which  was  known  as  the  pub- 
lic works  acts.  He  said:  "The  general 
purposes  of  the  police  act  were  such 
87  ♦as  appertain  directly  to  the  suppres- 
sion of  crime  and  the  administration 
of  justice.  There  is  therefore  no  constitu- 
tional reason  for  holding  it  to  be  other  than 
a  regulation  of  matters  pertaining  to  the 
general  policy  of  the  state  and  subject  to 
state  management.  The  police  board  is 
clearly  an  agency  of  the  state  government, 
and  not  of  the  municipality,  whereas  the 
purposes  of  the  public  works  act  were  di- 
rectly and  evidently  local  and  municipal." 
81-83. 

Judge  Cooley  said  in  the  course  of  his 
opinion:  "For  those  classes  of  officers 
whose  duties  are  general,  such  as  the 
judges,  the  officers  of  militia,  the  superin- 
tendent of  police,  of  quarantine,  and  of  ports, 
by  whatever  name  called,  provision  has,  to  a 
greater  or  less  extent,  been  made  by  state  ap- 
pointment. But  these  are  more  properly  state 
than  local  officers;  they  perform  duties  for 
the  state  in  localities,  as  collectors  for  the 
general  government,  and  a  local  authority 
for  their  appointment  does  not  make  them  lo- 
cal officers  when  the  nature  of  their  duties  is 
essentially  general.   In  the  case  before  us  the 
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offices  in  question  involve  the  custody, 
care,  management  and  control  of  the  pave- 
ments, sewers,  water- works,  and  public 
bnildings  of  the  city,  and  the  duties  are 
purely  local." 

In  Cobb  V.  City  of  Portland,  55  Maine  R. 
381«  the  same  question  was  presented,  and 
was  decided  in  the  same  way.  Dickerson, 
J.,  delivering  the  unanimous  opinion  of  the 
court,  said:  *'But  the  plaintiff  was  not  agent 
or  servant  of  the  city  of  Portland,  nor  was 
the  policeman  whom  he  arrested.  Both  were 
acting  under  the  authority  of  the  state,  as 
the  conservators  of  the  public  peace,  the 
peace  of  the  state,  not  the  peace  of  the  city 
of  Portland  alone.  It  is  true  they  derived  their 
authority  immediately  from  .the  city  of  Port- 
land, but  that  was  done  by  the  legislature 

as  a  matter  of  convenience." 
88  ♦While     engaged     in     the     service 

stated    (preserving   the    peace),    they 
represented  the  authority  and  dignity  of  the 
state,  and  not  that  of  the  city  of  Portland. 
The  cases  of  Fisher  v.  Boston,  104  Mass. 
R.  87;  Cobb  v.  City  of  Portland,  55  Maine 
R.  381;  The  People  v.  Draper.  25  Barb.  R. 
341.  374;  Mayor  of  Baltimore  v.  State  Board 
of  Police.  15  Maryl.  R.  376,.  are  in  entire  ac- 
cord with  the  decisions  already  cited.    See 
also  2  Dillon,  sec.  773,  and  notes,  and  numer- 
ous cases  there  cited.    The  distinction  recog- 
nized in  all  of  them  is  between  officers  whose 
duties  are  exclusively  of  a  local  nature  and  of- 
ficers  appointed    for   a    particular    locality, 
but  yet  whose  duties  are  of  a  public  or  gen- 
eral nature.    When   they  are  of  the  latter 
character   they   are    state   officers,    whether 
the  legislature  itself  makes  the  appointment  or 
delegates    its    authority    to    the    municipality. 
The  state,  as  a  political  society,  is  interested  in 
the  suppression  of  crime  and  in  the  preserva- 
tion of  peace  and  good  order,  and  in  protect- 
ing the  rights  of  persons  and  property.    No 
duty  is  more  general  and  all-pervading  than 
this.  It  extends  alike  to  towns  and  cities  as 
to  the  country.   It  looks  to  the  preservation 
of  order  and  security  in  the  state,  at  elec- 
tions, and  at  all  public  places;  the  protec- 
tion of  citizens,  strangers,  travelers  at  rail- 
way stations,  at  steamboat  landings:  the  en- 
forcement of  the  laws  against  intemperance, 
giambling,   lotteries,  violations   of  the    Sab- 
bath, and.   in    fine,   the   suppression    of   all 
those  disorders  which  affect  the  peace  and 
dignity  of  the  state  and  the  security  of  the 
citizen.      The    instrumentalities    by    which 
these  objects  are  effected,  however  appointed, 
by  whatever  name  called,  are  ^.^encies  of  the 
^tate,  and  not  of  the  municipalities  for  which 
they  are  appointed  or  elected.   The  whole  ma- 
chinery of  civil  and  criminal  justice,  siys  a 
learned  judge,  has  been  so  generally  confided 
to  local  agencies,  it  is  not  strange  if 
S9       it  has  sometimes  been  ♦considered  as 
of  local  concern.   But  there  is  a  clear 
distinction  in  princiole  between  what  con- 
cerns  the   state   and  that   which   does   not 
concern  more  than  one  locality. 

These  arc  the  principles  established  by  the 
cases  already  cited.  Against  them  not  a  de- 
cision, not  even  the  dictum  of  a  writer  has 
been  produced,  except  a  single  observation 
contained  in  the  opinion  of  this  court,  in 


Burch,  Mayor,  v.  Hardwicke  (the  same  par- 
ties now  before  the  court,  reported  in  23 
Gratt.  51),  where  Judge  Bouldin  seems 
to  concede  that  the  power  of  removing  the 
chief  of  police  is  vested  in  the  mayor.  It  is, 
however,  but  just  to  say  that  the  question  re- 
ceived but  little  consideration  by  this  court  in 
that  case:  nor  wars  there  anything  in  the 
case  itself  requiring  a  decision  of  the  point 
The  real  contention  was,  whether  the  writ 
of  prohibition  would  lie  in  the  case.  Judge 
Bouldin  laid  down  the  rule  as  well  estab- 
lished, that  the  writ  of  prohibition  is  a  pro- 
ceeding between  courts  bearing  the  relation 
of  supreme  and  inferior,  and  that  it  does  not 
lie  from  a  court  to  an  executive  officer. 
The  case  was  disposed  of  upon  that  ground 
alone,  and  all  that  was  said  outside  of  it  was 
an  obiter  dictum  of  the  court.  That  deci- 
sion, therefore,  does  not  preclude  us  from 
determining  the  present  case  according  to 
our  best  convictions.  If  the  view  already 
taken  be  correct,  it  is  plain  that  the  defend- 
ant, in  removing  the  plamtiff  from  his  office  of 
chief  of  police,  exceeded  his  powers.  This 
being  so,  it  is  quite  immaterial  to  enquire 
whether  the  instruction  of  the  circuit  judge 
be  strictly  correct.  Plainly  the  defendant 
could  not  be  prejudiced  by  it;  for  if  it  be 
conceded  that  the  plaintiff  was  not  justified 
in  disobeying  the  order  given  him.  the  de- 
fendant exceeded  his  powers  in  removing 
him  on  that  ground.  All  that  the  defendant 
could  do  was  to  suspend  the  plaintiff  until 
the  matter  could  be  investigated  by  the 
board  of  police  commissioners. 

It  is  no  pert  of  our  duty  to  enquire 
40  into  the  motives  of  ♦the  legislature  in 
creating  a  board  of  police  for  the  city 
of  Lynchburg,  or  any  other  city,  and  in 
clothing  it  with  the  absolute  control  of  the 
chief  of  police.  The  legislature  may  have 
supposed  that  the  mayor  being  elected  by 
the  popular  vote,  might  be  under  strong 
temptation  to  use  the  police  force  for  the 
purpose  of  securing  his  own  promotion  and 
success.  It  is  not  to  be  denied  that  in  a 
large  and  populous  city  such  a  body  of  men, 
dependent  upon  the  will  of  one  man,  may 
become  a  political  engine  of  mischief  in 
times  of  high  political  and  party  excitement. 

On  the  other  hand,  a  board  of  police  com- 
posed of  the  mayor,  the  president  of  the 
common  council,  and  the  judge  of  the  hus- 
tings court,  would  be  equally  as  efficient  as 
the  mayor  in  the  control  of  the  police  de- 
partment, especially  when  the  latter  is  in- 
vested with  the  power  of  suspension  for  a 
disobedience  of  orders  or  other  misconduct. 
Three  of  the  largest  cities  of  the  state  have 
been  acting  under  the  same  system  for  sev- 
eral years,  and  no  complaint  has  been  made 
of  the  want  of  discipline,  insubordination 
and  good  government  in  either  of  them.  In 
such  case  nothing  would  justify  the  inter- 
ference of  the  courts  except  the  clearest 
conviction  that  the  constitution  had  been 
violated. 

Another  question  argued  before  this  court 
is,  whether  the  mayor  of  a  city,  in  exercis- 
ing the  power  of  removal  of  a  subordinate, 
can  in  any  case  be  held  liable  for  damages, 
however  malicious  or  corrupt  may  have  been 
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his  motives.  Upon  this  question  a  great 
number  of  authorities  have  been  cited  on 
both  sides.  Some  of  these  maintain  the 
doctrine  that  no  public  officer  is  responsible 
in  a  civil  suit  for  a  judicial  determination, 
however  erroneous  it  may  be,  or  however 
malicious  the  motive  which  produced  it;  and 
this  rule  extends  to  judges,  from  the  highest 
to  the  lowest,  and  all  public  officers,  whatever 

name  they  may  bear,  in  the  exercise 
41        of  judicial   powers.     ♦On    the    other 

hand,  there  are  numerous  authorities 
which  hold  that  this  exemption  from  civil  lia- 
bility is  confined  exclusively  to  those  judges  of 
general  jurisdiction  whose  proceedings  are 
matters  of  record,  and  has  no  application  to 
inferior  judges  and  others  whose  acts  are 
not  verified  by  record  evidence. 

Whatever  may  be  the  conflict  of  judicial 
opinion  on  this  point,  all  the  authorities  are 
agreed  that  when  the  judge  or  other  officer 
has  no  jurisdiction  over  the  subject  matter, 
and  when  the  act  of  which  complaint  is  made 
is  maliciously  or  corruptly  done,  he  is  liable 
in  damages  to  the  party  aggrieved  by  his  con- 
duct. This  whole  question  is  discussed  in  a 
very  able  opinion  of  Mr.  Justice  Field,  in 
Bradley  v.  Fisher,  13  Wall.  U.  S.  R.  335. 
I  do  not  deem  it  necessary  to  refer  to  any 
other  authority  upon  this  point. 

In  the  present  case  it  is  clear  that  the  de- 
fendant exceeded  his  jurisdiction  in  removing 
the  plaintiff;  and  it  must  be  assumed  that 
he  was  prompted  by  malice  in  doing  so,  for 
the  plaintiff  offered  to  prove  the  fact,  but 
was  prevented  by  the  objection  of  the  de- 
fendant; and  the  defendant  cannot  now  be 
heard  to  deny  the  existence  of  malice  on  his 
part.  There  is  no  doubt  but  that  the  defend- 
ant believed  that  the  power  of  removal  was 
vested  in  him  by  the  constitution,  and  for  an 
innocent  mistake  in  assuming  that  power,  un- 
der all  the  circumstances,  no  jury  or  court 
would  be  inclined  to  hold  him  responsible  in 
damages.  It  is  only  when  the  power  is  used 
for  the  gratification  of  personal  hostility  and 
dislike,  that  the  question  assumes  anv  en- 
tirely different  aspect  and  in  that  aspect 
alone  it  is  now  presented  to  this  court. 

It  has  been  suggested,  however,  that  the 
action  is  based  upon  an  actual  removal  of  the 
plaintiff  from  his  office  by  the  defendant; 
and  according  to  the  present  view,  the  pro- 
ceeding of  the  defendant  was  a  mere 
48  nullity,  and  the  ♦plaintiff  was  still  the 
incumbent  of  the  office.  It  is  sufficient 
to  say  that  the  plaintiff,  as  a  matter  of  fact, 
was  removed  from  his  office  and  denied  the 
privilege  of  exercising  its  functions  by  the 
defendant;  and  however  illegally  it  may  have 
been  done,  it  was  a  power  exercised  under 
color  of  the  office  of  mayor,  and  it  does  not 
lie  in  the  mouth  of  the  defendant  to  evade 
liability  for  his  acts  upon  the  ground  that 
he  exceeded  his  powers  and  jurisdiction. 

The  plaintiff  attempted  to  restrain  the  de- 
fendant from  removing  him  from  his  office 
by  judicial  process;  but  was  denied  relief 
upon  the  ground  that  the  courts  had  no 
power  to  award  a  writ  of  prohibition  against 
an  officer  exercising  merely  executive  func- 
tions.    After   this   the  plaintiff,   instead   of 


continuing  an  angry  and  unseemly  contest 
with  the  defendant,  perhaps  to  the  injury  of 
the  city  of  Lynchburg,  might  well  acquiesce 
in  his  ejection  from  the  office,  and  resort  to 
the  courts  for  redress  of  any  wrong  he  had 
sustained.  The  defendant  has  certainly  no 
cause  to  complain  that  this  course  has  been 
pursued. 

As  all  the  testimony  is  not  before  us,  it  is 
impossible  to  say  that  the  damages  are  ex- 
cessive. This  may  be  said,  however,  that 
the  case  was  tried  by  an  intelligent  and  im- 
partial jury,  before  an  able  and  impartial 
judge,  all  of  whose  rulings  were  of  the 
most  favorable  character  for  the  defendant. 
It  is  scarcely  necessary  to  add  that  the  cir- 
cuit court  did  not  err  m  overruling  the  mo- 
tion for  the  new  trial,  either  upon  the  mer- 
its of  the  case  generally,  or  upon  the  special 
grounds  upon  which  the  motion  was  based 
in  the  lower  court.  My  opinion,  therefore, 
is  to  affirm  the  judgment. 

MONCURE,  P.,  and  ANDERSON  and 
BURKS,  J's,  concurred  in  the  opinion  of 
STAPLES,  J. 

CHRISTIAN,  J.,  dissented. 
Judgment  affirmed. 


43  ♦White  v.  Owen  St  als. 

March   Term,    1878,  Richmond. 
Absent,   Burks,  J. 

1.  Homestead  Bxemptlon — ^PrlorltT  9t 
Deed  of  Trvst  br  Husband  and  firife.* — 

A  deed  of  trust  to  secure  a  debt  executed  by  the 
grantor  and  his  wife  conveying  real  and  personal 
property  which  had  been  previously  set  apart  by 
the  husband  as  his  homestead,  has  priority  over 
the  homestead  exemption,  and  the  said  property 
may  be  subjected  to  satisfy  the  debt. 

2.  Same — ^Prloritx  of  Deed  by  Husband — 
<iuaere. — ^Whether  a  deed  of  trust  by  the  hus- 
band, in  which  his  wife  did  not  join,  would  have 
priority   to   the   homestead  exemption. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Mecklenburg  county,  brought  in 
March,  1865,  by  R.  T.  Owen  to  enforce  a 
judgment  which  he  had  recovered  against 
Luther  Pixley,  by  subjecting  certain  real 
estate  which  Pixley  and  wife  had  conveyed 
in  trust  to  secure  a  debt  due  to  W.  T.  White. 
It  appeared  that  by  deed  dated  the  9th  of 
June,  1874,  Pixley  set  aside  certain  personal 
property  valued  at  $816,  and  so  much  of  his 
real  estate,  which  consisted  of  a  house  and 
lot,  as  would  make  up  the  sum  of  $2,000  as 
his  homestead  exemption.  And  by  deed 
bearing  date  the  1st  of  August,  1874,  Pixley 
and  his  wife  conveyed  to  William  E.  Homes 
the  said  house  and  lot  and  all  the  personal 

'Homestead  Exemption — Priority  of 
Deed  of  Trnnt  bjr  Principal — Hnsband  and 
"Wife. — See  Linkenkoker's  Heirs  v.  Detrick  et  al., 
81  Va.  44,  where  the  principal  case  is  cited  approv- 
ingly; 2  Min.  Inst.  (4th  Ed.)  911;  Williams  ▼. 
Watkins,  92  Va.  684;    Moran  v.  Clark,  30  W.  Va.  375. 
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property  mentioned  in  his  deed  of  homestead, 
in  trust  to  secure  a  debt  of  $2,888.97  to  W.  T. 
White.  The  bill  charg^ed  that  this  deed  was 
fraudulent  and  the  debt  usurious;  and  if  it 
was  not,  the  i)laintiff  insisted  that  White 
should  be  required  to  go  against  the  prop- 
erty embraced  in  the  deed  of  home- 
44  stead  *so  as  to  enable  him  to  have 
satisfaction  of  his  judgment  out  of 
the  real  estate.  White  and  Pixley  denied 
the  fraud  and  the  usury,  and  upon  the  hear- 
ing the  court  held  the  charge  was  not  sus- 
tained; and  there  was  no  appeal  from  that 
part  of  the  decree. 

Pending  the  cause  Pixley  filed  his  petition 
claiming  his  homestead  exemption  as  against 
the  deed  to  secure  White.  And  the  cause 
coming  on  to  be  heard  on  the  6th  of  De- 
cember, 1876,  the  court  held  that  the  deed  of 
homestead  was  entitled  to  preference  over 
the  deed  of  trust  to  Homes,  and  this  deed 
being  prior  in  date  to  the  judgment  of  Owen, 
was  entitled  to  priority  over  it ;  and  a  com- 
missioner was  appointed  to  sell  the  house 
and  lot,  and  certain  accounts  ordered.  And 
thereupon  White  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

William  J.  Robertson,  for  the  appellant. 
Edgar  Allan,  for  the  appellee. 

ANDERSON,  J.  Luther  Pixley,  one  of  the 
appellees,  on  the  9th  day  of  June,  1874,  execu- 
ted his  deed  of  homestead,  setting  apart  cer- 
tain personal  property  which  he  valued  at 
$816,  and  claiming  the  residue  of  what  he  was 
entitled  to  under  the  homestead  law  out  of 
his  hotel  situate  in  Clarksville,  which  he 
valued  at  $3,000,which  deed  was  afterwards, 
on  the  11th  of  June,  admitted  to  record. 

Afterwards,  on  the  1st  of  August,  1874, 
the  said  Luther  Pixley  and  Nannie,  his  wife, 
united  in  a  deed  conveying  in  trust  to  W.  E. 
Homes,  trustee,  to  secure  a  debt  due  from 
the  said  Luther  Pixley  to  W.  T.  White  by 
bond  for  $2,888.97,  with  interest  thereon  from 
the  1st  of  September,  1874,  till  paid,  and 
also  "a  further  amount  to  said  White,  not 
now  recollected,"  the  said  hotel  in  the  town 
of  Clarksville,  with  all  of  the  real  estate 
thereto  attached;  also  all  of  his  personal 
property  "except  what  is  known  as  the  poor 
debtor's  exemption  under  the  laws  of 
4S  1860."  ♦The  personal  property  is  spe- 
cified, and  embraces  all  that  is  con- 
tained in  his  homestead  deed,  and  likewise  all 
of  the  real  estate. 

At  the  September  term,  1874,  of  the  Meck- 
lenburg circuit  court,  T.  R.  Owen  obtained  a 
jndfrment  against  George  A.  Reardon  and 
Luther  Pixley  for  $612.50.  with  interest  and 
costs,  and  subsequently  broueht  his  bill  in 
chancery  to  set  aside  the  said  deed  of  trust  as 
nsurions  and  fraudulent,  and  to  subject  the 
property  conveyed  b}^  it  to  the  satisfaction  of 
his  judgment,  making  Pixley  and  wife. 
Homes  and  White  parties  defendant.  Pixley. 
White  and  Holmes  answered  severally,  and 
each  of  them  denied  the  allegations  of  fraud 
and  usury.  Afterwards  the  deposition  of 
Pixley  was  taken  by  the  plaintiff  Owen  to 
contradict  his  answer,  but  it  is  unsupported 


by  any  other  witness,  and  is  contradicted  by 
the  depositions  of  Homes  and  White,  the 
former  of  whom  docs  not  appear  to  have 
any  interest.  The  allegations  of  fraud  and  usu- 
ry are  not  sustained  by  the  proof  s  in  the  cause, 
nor  by  the  decree  of  the  court,  and  there  is 
no  appeal  from  the  decree  on  that  ground. 
But  a  petition  was  filed  in  the  cause  by 
Luther  Pixley,  setting  up  his  homestead 
deed  aforesaid,  and  claiming  the  full  benefit 
of  it,  both  against  Owen's  judgment  and  W. 
T.  White's  deed  of  trust.  And  the  court  held 
by  its  decree  of  the  6th  of  December,  1876, 
that  the  deed  of  homestead  is  entitled  to 
precedence  over  the  said  deed  of  trust,  and 
that  the  deed  of  trust  preceding  in  date  is 
entitled  to  priority  over  the  judgment  in  fa- 
vor of  plaintiff.  From  so  much  of  said  de- 
cree as  gave  precedence  to  the  homestead 
deed  over  the  deed  of  trust,  this  appeal  was 
taken  by  W.  T.  White  and  W.  E.  Homes,  the 
trustee,  and  it  presents  the  question  for  the 
decision  of  this  court:  Can  property  which 
has  bten  set  apart  by  a  householder  and 
head  of  a  family,  by  his  deed  of  homestead, 

duly  recorded,  be  subjected  by  his  sub- 
46      sequent  deed  of  *trust,  his  wife  uniting 

therein,  to  the  payment  of  his  debts?  In 
other  words,  is  property,  after  it  has  been  so 
set  apart,  exempted  by  the  constitution  of 
this  state  from  sale  under  the  deed  of  trust? 
This  question  can  only  be  determined  by  a 
right  understanding  of  Article  XI  of  that 
instrument. 

To  construe  this  article  aright,  it  will  not 
do  to  assume  that  the  framers  of  the  con- 
stitution had  an  object  in  view  in  the  home- 
stead provision,  or  ought  to  have  had,  which 
the  language  they  employ  does  not  import, 
and  then  to  supply  terms  to  attain  the  sup- 
posed or  desired  object.  Thus  whilst  it 
plainly  appears  that  it  was  their  purpose  to 
enable  the  householder  or  head  of  a  family 
to  set  apart  and  hold  such  portion  of  his 
property  as  does  not  exceed  $2,000  in  value, 
exempt  from  execution  or  other  legal  proc- 
ess, if  there  is  no  language  employed  con- 
veying the  idea  that  it  should  be  so  held  by 
him  as  to  be  thereafter  exempt  from  sale  or 
incumbrance  by  his  own  act,  we  cannot  as- 
sume that  such  was  the  intention  of  the 
framers  of  the  constitution,  even  though  we 
should  think  it  was  proper  and  reasonable 
to  have  imposed  such  a  restriction  upon  his 
right  to  dispose  of  his  property  by  his  own 
act,  or  because  we  can  see  no  good  reason 
why  the  constitution  should  authorize  the 
householder  to  exempt  his  property  from 
execution,  and  allow  him  the  unrestricted 
right  of  disposing  of  it  by  his  own  act.  They 
may  have  had  reasons  for  the  distinction 
which  were  satisfactory  to  themselves,  thouorh 
not  satisfactory  to  us.  We  cannot  be  respon- 
sible for  the  reasons  which  influenced  the  fra- 
mers of  the  constitution;  nor  is  it  incumbent 
on  us  to  show  that  in  proposing  one  object, 
as  for  instance  the  exemption  of  the  debtor's 
property,  or  a  part  of  it,  from  sale  under  ex- 
ecution or  other  legal  process,  that  the  oth- 
er object,  to  leave  the  owner  unrestricted  in 
his  right  to  dispose  of  it  by  his  own  act,  was 
not  inconsistent  or  unreasonable. 
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But    whilst  I  hold   these  to  be    sound 

47  principles  of  construction,  *I  do  not 
think  that  there  is  anything  unreason- 
able or  inconsistent  in  the  object  and  inten- 
tion of  the  framers  of  this  article  to  author- 
ize the  householder  or  head  of  a  family  to 
set  apart  and  hold  his  property,  or  a  part  of 
it,  exempt  from  sale  under  execution  or 
other  process,  and  at  the  same  time  to  leave 
him  the  unrestricted  right  of  disposing  of  it 
by  his  own  act. 

Let  us  now,  by  an  inspection  of  the  article, 
ascertain  from  its  language  What  was  the  in- 
tention of  its  framers.  Though  it  may  be  a 
labor  barren  of  interest  and  attractiveness, 
yet  it  seems  to  be  necessary.  Section  1  pro- 
vides that  every  householder  or  head  of  a 
family  shall  be  entitled  to  hold  his  property, 
to  be  selected  by  him,  not  exceeding  the  val- 
ue of  $2,000,  in  addition  to  what  is  exempted 
by  the  poor  laws,  "exempt  from  levy,  seizure, 
garnisheeing,  or  sale  under  any  execution, 
order  or  other  process."  It  does  not  declare 
that  his  property  shall  be  exempt  absolutely 
as  by  the  laws  known  as  "the  poor  laws." 
But  he  shall  be  entitled,  not  required,  to  hold 
it  exempt.  If  he  chooses  he  may  hold  it 
exempt.  He  cannot  be  compelled  to  do  it. 
There  is  no  power  vested  in  his  wife  or 
children,  or  other  member  of  his  family,  to 
require  him  to  hold  it  exempt. 

He  shall  be  entitled  to  hold  exempt.  Not 
his  wife  or  children  shall  be  "entitled,"  but 
he  personally.  It  is  a  discretion  or  privilege 
wholly  conferred  on  him. 

And  it  does  not  entitle  him  to  hold  it  ex- 
empt in  general,  but  only  from  sale  under 
any  execution,  order  or  other  process.  It 
evidently  has  reference  to  sales  by  judicial 
procedure,  or  under  legal  process,  as  con- 
tradistinguished from  sales  by  his  own  act, 
as  by  mortgage,  deed  of  trust,  pledge,  or 
other  security  created  by  his  own  act. 

This  is  made  plain  by  section  3,  where  it  is 

expressly  declared  that  "nothing  contained 

in  this  article  (in  no  section  of  it,  nor  in  all 

the  sections  taken  together)  in  this  article, 

shall  be  construed  to  interfere  with  the 

48  sale  of  the  ♦property  aforesaid,  or  any 
part  thereof,  by  virtue   of  any  mort- 
gage, deed  of  trust,  pledge  or  other  security 
thereon." 

But  it  is  contended  that  this  third  section 
means  only  sales  made  under  mortgages,  &c., 
which  were  executed  prior  to  the  setting 
apart  of  the  property  by  deed  of  homestead; 
or  if  subsequent,  not  for  antecedent  debts. 
My  answer  is,  there  is  no  such  restriction  or 
qualification  in  the  language  of  the  instru- 
ment, and  no  language  employed  which  im- 
plies such  an  intention  as  either  by  the 
framers  of  the  constitution.  The  language 
is  general,  "any  mortgage,  deed  of  trust, 
&€.,"  which  embraces  all  mortgages  or  other 
securities,  whether  given  before  or  after  the 
deed  of  homestead,  and  whether  given  for 
antecedent  or  -subsequent  debts.  And  it  is 
further  objected  that  the  section  does  not 
apply  to  property  which  has  been  set  apart 
by  deed  of  homestead,  so  as  to  inhibit  an 
interference  with  its  sale  under  deed  of  mort- 
gage, &c.    The  language  is,  "of  the  property 


aforesaid,  or  any  portion  thereof."  In  sec- 
tion 2,  next  preceding,  it  is  provided  that 
"the  foregoing  section  (section)  shall  not 
be  construed  as  subjecting  the  property 
hereby  exempted,  or  any  portion  thereof,  to 
any  lien  by  reason  of  any  execution  levied 
on  property  which  has  been  subsequently 
restored  to  the  defendant,"  or  to  other  lien 
described  in  the  section. 

The  property  herein  mentioned,  which 
shall  not  be  subjected  to  the  liens  described 
in  the  section,  is  unquestionably  the  same 
property  which  is  referred  to  in  the  third 
section  as  the  "property  aforesaid."  The 
property,  which  is  not  to  be  subjected  to  the 
liens  mentioned  in  section  2,  is  "the  property 
hereby  exempted,"  which  can  only  be  the 
property  which  has  been  selected  and  set 
apart  by  the  householder  by  his  deed  of 
homestead,  for  until  that  is  done  it  is  not 
exempted.  And  this  is  the  property  which, 
as  declared  in  the  third  section,  that  nothing 
in  the  homestead  article  shall  be  construed 
to  interfere  with  the  sale  of,  under  mort- 
gage, deed  of  trust,  &c. 
48  ♦But  if  the  provision  is  not  made  with 

reference  to  the  property  exempted  by 
the  homestead,  to  what  property  of  the 
householder  can  it  apply?  If  it  should  be 
said  that  it  applies  to  the  property  which  by 
the  first  section  he  is  entitled  to  hold  ex- 
empt from  execution,  that  cannot  be  known 
as  exempted  property,  and  it  is  not,  in  fact, 
exempted  property  until  it  is  set  apart  by 
the  deed  of  homestead,  and  after  being  so 
set  apart  and  exempted,  it  may  be  sold  un- 
der any  mortgage,  deed  of  trust,  pledge  or 
other  security,  whether  given  before  or  af- 
ter it  is  so  set  apart  by  the  owner;  for  the 
language  is  broad  enough  to  embrace  both 
descriptions,  and  there  is  no  exception  or 
qualification.  And  I  think  it  will  be  seen  in 
the  further  investigation  of  the  subject  that 
this  interpretation  is  consistent  with  the 
whole  scope  of  the  homestead  article,  and 
with  all  its  parts. 

I^  find  nothing  contained  in  this  article 
which  shows  an  intention  to  divest  the 
householder  and  head  of  a  family  of  his 
property,  and  of  the  unrestricted  right  to 
dispose  of  it  as  he  chooses — nothing,  which 
by  express  terms  or  by  implication,  divests 
him  of  his  title,  and  vests  it  in  his  wife  and 
children,  severally  or  jointly  with  himself. 
If  it  could  be  construed  to  divest  him  of  his 
property  and  to  vest  it  in  others,  it  would 
operate  to  vest  in  persons,  if  he  had  no  wife 
or  children,  who  bore  to  him  no  such  relation 
— to  any  who  might  constitute  his  family, 
though  not  even  of  his  kindred.  Such  can 
hardly  be  conceived  to  have  been  the  inten- 
tion. It  is  plain  that  the  whole  purpose  and 
intent  of  the  article  was  to  enable  the  owner 
of  the  property,  if  he  desired,  for  the  benefit 
of  his  family,  to  hold  so  much  of  it  exempt 
from  execution  or  other  legal  process  as  did 
not  exceed  in  value  $2,000.  There  is  not  a 
sentence  or  syllable  in  the  whole  article 
which   indicates   a  purpose   to   deprive   the 

owner  of  the  property  of  his  jus  dis- 
80      ponendi,  or  to  hold  it  exempt  *from 

seizure  and  sale,  except  under  execu- 
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tion,  order  or  other  judicial  process.  Nor  is 
there  in  the  deed  of  homestead  which  he  is 
anthorized  to  make  by  the  act  of  assembly 
pnrsuiDt  to  the  fifth  section  of  this  article  of 
the  constitution.  It  is  not  an  alienation  of 
his  property.  It  does  not  divest  him  of  his 
title  and  vest  it  in  others.  It  is. merely  de- 
signed to  set  apart — to  designate  the  por- 
tion of  his  property  which  he  claims  to  hold 
nnder  the  homestead  provision  of  the  con- 
stitution, exempt  from  seizure  and  sale  un- 
der any  execution,  order,  or  other  legal  proc- 
ess, and  to  give  notice  of  it  to  the  world. 

But  it  is  contended  that  although  the  title 
does  not  pass  by  his  deed  of  homestead  from 
himself  to  others,  it  is  a  covenant  on  his 
part  to  hold  it  for  himself  and  others,  and 
that  he  cannot  afterwards  alien  or  encumber 
it  There  is  no  express  trust.    If  it  can  be 
implied,  what  is  the  object  and  purpose  of 
the  trust?     It    cannot    exceed    the   powers 
▼ested  in  the  householder  by  the  constitu- 
tion; that  is,  to  hold  it  exempt  only  from  ex- 
ecution or  other  legal  process.  He  is  not  re- 
quired to  hold  it  for  the  uses  of  the  trust, 
exempt  from  sale  under  mortgage,  deed  of 
trust,  pledge    or   other   security,   to   which 
he    may    choose    in    the    exercise    of    his 
jns  disponendi  to  subject  it     The  sale  or 
encumbrance  of  the  property  by  the  owner 
himself,  after  he  has  executed  the  deed  of 
homestead,  is  not  incompatible  with  such  a 
declaration  of  trust.   His  agreement  to  hold 
it  exempt  from  levy,  seizure  and  sale  under 
execution  for  the  benefit  of  himself  and  fam- 
ily, as  he  is  authorized  to  do  b^  the  consti- 
tution, does  not  forbid  his  makm^  sale  of  it, 
or  encumbering  it.  Such  an  inhibition  might 
not  be  for  the  benefit  of  his  family.    It  might 
be  seriously  to  its  advantage.   The  right  to 
alien  or  encumber  might   be  necessary  to 
give  him  credit,  or  the  means  of  providing 
for  his  family^s  subsistence,  whilst  a  sale  un- 
der execution  or  other  process  would  take 
it  away  from  his  family  without  yield- 
Si    ing  anything  in  return  *to  contribute  to 
its  support.  The  effect  might  be  the  same 
of  a  sale  under  mortgage  to  satisfy  ante- 
cedent debts.    But  that  would  be  no  worse 
than  a  sale  under  mortgage  which  was  ex- 
ecuted prior  to  his  deed  of  homestead.   And 
it  is  conceded  that  he  could  not  hold  his 
homestead   exempt   from    sale   under   prior 
mortgage.    The  framers  of  the  constitution 
seem   to  have  considered  that   there   were 
(TTOunds  for  a  distinction  between  sales  un- 
der execution   or  other  legal   process  and 
sales  made  under  mortgage  or  deed  of  trust, 
or  other  securities  created  by  the  act  of  the 
party.   Hence  they  authorized  the  owner  of 
the  property  to  hold  it  exempt  in  the  one 
case  whilst  they  did  not  in  the  other.   And 
now,  if  after  the  execution  of  the  deed  of 
homestead,    the    householder   must    be    re- 
frarded  as  holding  the  property  in  trust  for 
the  benefit  of  himself  and  family,  it  is  only 
that  it  may  be  exempt^rom  sale  under  exe- 
cution, or  other  process  (for  no  other  ex- 
emption is  authorized  by  the  constitution) 
and  does  not  and  was  not  intended  to  in- 
terfere with  his  right  to  alien  or  encumber 
the  same. 


The  fifth  section  does  riot  vest  the  home- 
stead in  his  family.  It  only  authorizes  the 
legislature  to  prescribe  in  what  manner  and 
on  what  conditions  he  may  set  apart  and 
hold  for  the  benefit  of  himself  and  family  a 
portion  of  his  property  exempt  from  execu- 
tion or  other  legal  process.  This  section  was 
designed  to  provide  for  carrying  into  execu- 
tion the  homestead  provision,  which  the 
legislature  has  done  by  chapter  183,  Code  of 
1873,  page  1168.  After  authorizing  every 
hauseholder  and  head  of  a  family,  almost  in 
the  precise  language  of  the  constitution,  to 
hold  a  portion  of  his  property  not  exceeding 
in  value  $2,000,  to  be  selected  by  him,  exempt 
from  execution  or  other  process — which  ev- 
idently means  judicial  or  legal  process — it 
provides  in  section  3,  that  nothing  in  this 
act  shall  be  construed  to  interfere  with  the 
sale     of»    said    property,    or    any    portion 

thereof,  by  virtue  of  any  mortgage, 
52      ♦deed  of  trust,  pledge,  or  other  security 

thereon.  "Other  security"  means,  of 
course,  security  of  a  like  character;  that  is, 
such  as  is  created  by  his  own  act.  This  pro- 
vision of  the  act  is  in  exact  conformity  with 
the  constitution. 

But  the  legislature  has  gone  beyond  the 
requirements  of  the  constitution,  it  seems  to 
me,  in  restricting  the  rights  of  the  owner  of 
the  property,  by  section  7  of  this  act,  where 
it  provides  that  a  homestead  so  set  apart 
''shall  not  be  mortgaged,  encumbered  or 
aliened  by  the  owner,  if  a  married  man,  ex-» 
cept  by  the  joint  deed  of  himself  and  wife, 
executed  and  acknowledged  after  the  manner 
of  conveyance  of  lands  of  a  married  woman," 
&c.  This  provision  seems  to  be  designed  to 
protect  the  wife  against  alienations  or  en- 
cumbrances by  the  husband  without  her 
consent,  whilst  such  purpose  is  not  contained 
within  the  article  of  the  constitution,  but 
only  to  entitle  the  husband  to  afford  that 
protection  against  sales  under  execution  or 
other  process  of  his  property,  or  so  much  of 
it  as  was  necessary  for  the  use  of  his  family. 
But,  as  in  this  case,  the  wife  united  with  her 
husband  in  the  deed  of  trust,  it  is  unnec- 
essary to  decide  this  question. 

It  is  also  provided  in  said  third  section 
that,  "in  all  cases  where  a  debtor  or  con- 
tractor shall  declare  in  the' body  of  the  bond, 
note  or  other  evidence  of  the  debt  or  contract) 
that  he  waives  as  to  such  debt  or  contract 
the  exemptions  from  liability  of  the  property 
which  he  may  be  entitled  to  hold  exempt 
under  the  provisions  of  this  act,  the  said 
property,  whether  previously  set  apart  or  not, 
shall  then  be  liable  to  be  subjected  for  such 
debt  or  contract,  under  legal  process,  in  like 
manner  and  to  the  same  extent  as  other  es- 
tate of  the  said  debtor  or  contractor,"  &c.  Tf 
a  mere  waiver  by  the  householder  of  his 
right  to  exemption,  after  he  had  set  apart 
the  property  which  he  claimed  in  his  deed  of 
homestead,  would  render  the  property  so  set 
.  apart  subject' to  the  payment  of  his 
5S  debt,  the  ♦conveyance  of  said  property 
by  mortgage  or  deed  of  trust  for  the 
payment  of  the  said  debt,  would  effectually 
subject  it  to  the  pasrment  of  the  debt  For 
it  is  in  effect,  and  to  all  intents  and  pur- 
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poses,  a  waiver  of  his  right  to  exemption. 

The  constitutionality  of  this  clause  of  the 
said  third  section  of  the  act  aforesaid  was 
brought  in  question  in  re  Joseph  Solomon, 
2  Hughe's  R.  p.  164,  and  was  held  to  be  con- 
stitutional. It  is  true  that  the  waiver  in  that 
case  was  made  prior  to  the  deed  of  homestead, 
and  the  decision  was  only  in  reference  to  the 
validity  of  the  waiver  prior  to  the  setting 
apart  the  property  claimed  as  the  homestead; 
yet  Chief  Justice  Waite,  in  considering  the 
question  as  to  the  constitutionality  of  this 
provision  of  the  act,  makes  no  distinction  be- 
tween prior  and  subsequent  waivers.  And  his 
reasoning  tends  to  sustain  the  waiver, 
whether  made  before  or  after  the  homestead 
deed.  And  the  reasoning  of  this  court  in  the 
recent  decision  of  Reed  v.  The  Union  Bank 
of  Winchester,  29  Gratt.  719,  Judge  Chris- 
tian, delivering  the  opinion,  fully 'sustains 
the  views  which  I  have  taken  of  the  constitu- 
tional provision  in  relation  to  the  homestead. 
Judge  Christian  says,  speaking  for  the  whole 
court:  "The  jus  disponendi  is  one  of  the 
most  valuable  incidents  of  property.  With- 
out it  property  is  of  little  or  no  value.  The 
value  which  this  right  gives  to  property  is  a 
benefit  to  the  family  as  well  as  to  the  head 
of  the  family.  In  the  impoverished  condition 
of  this  state  the  great  majority  of  house- 
holders and  heads  of  families  do  not  own 
over  $2,000  worth  of  property.  If  this  could 
not  be  the  basis  of  credit;  if  the  head  of  the 
family  is  prevented  by  the  fact  that  he  can- 
not wai^e  his  homestead  from  obtaining 
credit,  his  family  must  of  course  suffer  by  it 
So  far  from  being  a  benefit  to  his  family,  it 
would  seem  to  me  a  positive  disadvantage  to 
allow  him  to  hold  $2,000  worth  of  prop- 
64  erty  upon  which  *he  could  never  raise 
a  dollar  for  the  support  of  his  family, 
or  the  education  of  his  children.  The  true  in- 
terest and  real  benefit  to  the  family  is,  I 
think,  to  utilize  the  property  exempted  and 
to  make  it  the  basis  of  credit.  This  reason- 
ing is  as  appropriate  and  as  persuasive  to 
enforce  the  right  of  the  householder  to  dis- 
pose of  his  property,  after  it  has  been  set 
apart,  as  before." 

These  conclusions  have  been  drawn  from 
the  homestead  article  of  the  constitution  it- 
self, seeking  only  to  arrive  at  the  intention 
and  design  of  the  instrument  and  its  fram- 
ers  from  the  language  they  employed.  And 
if  it  be  said  that  the  design  and  purpose  are 
different  from  what  was  supposed  to  have 
been  intended  by  the  framers  of  the  consti- 
tution, our  only  reply  is,  ita  lex  scripta  est, 
and  that  must  be  our  guide.  It  is  not  the 
province  of  the  courts  to  make  constitu- 
tions and  laws,  but  to  expound  and  enforce 
them  as  they  are  written. 

I  have  deemed  it  unnecessary  to  go  outside 
of  Virginia  to  consider  the  decisions  upon 
the  homestead  provisions  of  other  states,  or 
to  reconcile  them  with  the  foregoing  views, 
there  being  essential  differences  in  our 
homestead  law  and  that  of  several  of  the 
states,  as  shown  by  Judge  Christian,  supra, 
to  which  I  beg  to  refer. 

Upon  the  whole  I  am  of  opinion  to  re- 
verse the  decree  of  the  circuit  court  so  far 


as  it  gives  precedence  to  the  homestead  deed 
over  the  deed  of  trust,  and  to  affirm  it  so  far 
as  it  is  not  inconsistent  with  this  opinion. 

STAPLES,  J.,  was  of  opinion  that  a  con- 
veyance of  or  encumbrance  upon  the  home- 
stead by  the  husband,  his  wife  uniting  there- 
in, is  effectual  to  divest  the  title  to  the  home- 
stead, and  as  that  was  dotije  in  the  present 
case  by  the  deed  of  trust,  the  property  is  li- 
able to  the  claim  of  the  trust  creditor. 
Whether  the  husband  may  alien  or  encumber 

the  homestead  without  the  concurrence 
66      of  the  *wife,  is  a  question  which  does 

not  arise  in  this  case.  He  did  not  desire, 
therefore,  to  be  understood  as  expressing 
any  opinion  upon  that  question-. 

MONCUE,  P.,  concurred  in  the  opinion  of 
STAPLES,  J. 

CHRISTIAN,  J.,  concurred  in  the  opin- 
ion of  ANDERSON,  J. 

The  decree  was  as  follows: 

Upon  the  motion  of  the  appellant,  by  his 
counsel,  it  is  ordered  that  so  much  of  the 
decree  entered  in  this  cause  on  the  22d  day 
of  March,  1878,  as  remands  the  cause  to  the 
circuit  court  of  Mecklenburg  county,  be  set 
aside;  and  this  court  proceeding  to  render 
such  decree  as  ought  to  have  been  rendered 
by  the  said  ciccuit  court,  it  is  decreed  and 
ordered  that  the  plaintiff's  bill  be  dismissed 
with  costs. 

Decree  reversed. 


66         *Cheatham  v.  Hatcher  ft  als. 

[32  Am.   Rep.  650.] 
March  Term,   1878,  Richmond. 

1.  Appeal — ^Revle^r.* — Where  the  whole  matter 
of  law  and  fact  is  submitted  to  the  court  below, 
and  ita  decision  is  based  upon  the  mere  credibility 
of  the  witnesses,  it  will  not  be  disturbed  hj  the 
appellate   court,   unless   palpably   wrong. 

2.  Same — Same. — ^But  this  principle  has  no  ap* 
plication  in  a  case  where  the  decision  of  the  lower 
court  proceeded,  not  upon  the  credit  to  be  given 
to  the  witnesses,  but  upon  a  rule  of  law  supposed 
by  it  to  be  correct,  but  in  fact  erroneous. 

8.  'Wills — ^Wltneiises. — ^A  will  must  be  subscribed, 
but  need  not  be  proven,  by  two  attesting  witnesses. 

4.  Same — Same. — The  testimony  of  a  subscribing 
witness  invalidating  the  will  which  he  attested, 
ought  to  be  viewed  with  suspicion. 

'Appeal — ^Review. — The  principal  case  is  dted, 
and  its  rule  on  the  subject  embraced  in  the  first 
headnote  is  followed  in  Smith  v.  Hutchinson  €t  aL, 
78  Va.  683.  See  also  Board  of  Supervisors,  etc.  v. 
Dunn  et  al.,  27  Gratt.  608. 

Proof  of  W^lll— One  Attesting  WltneM.— 
The  statement  of  the  third  headnote  that  a  will  must 
be  subscribed  but .  need  not  be  proven  by  two  attest- 
ing witnesses  is  sustained  in  Lamberts  v.  Cooper,  29 
Gratt.  61,  citing  Pollock  v.  Glassell,  2  Gratt.  439; 
Dudleys  v.  Dudleys,  3  Leigh  436:  also  see  Webb  v. 
Dye,  18  W.  Va.  389;    Davis  v.  Davis,  43  W.  Va.  302. 

TeatlmonT  of  Sabscrlblnv  'Witnesa.^ 
That  the  testimony  of  a  subscribing  wilness  invalidat- 
ing the  will  which  he  attested,  ought  to  be  viewed  with 
suspicion  is  held  in  Lamberts  v.  Cooper,  tupra,  and 
Webb  V.  Dye,  18  W.  Va.  389,  citing  the  principal  case. 
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8.  Sane — Same — Sanltx — Opinion  Brldence.* 

— The  opinion  ot  a  physician  on  a  question 
of  sanity,  is  entitled  to  peculiar  weif  ht«  partie- 
nlarly  where  he  had  special  opportunities  of  ob- 
serration. 
«.  8nni« — Validity— Draftsman  as  Benell- 
elary* — The  fact  that  the  draftsman  ot  a  will  ukes 
a  benefit  under  it,  while  it  imposes  upon  the  court  tne 
duty  of  careful  scrutiny  does   not  invalidate  the  will. 

7.  Same — ^Bxecntlon — ^Witnesses — Request 
•f  Teatator.t — A  request  to  a  witness  to  subscribe 
the  will,  made  by  a  third  person  in  the  hearing  of 
the  testator,  is,  in  law,  the  request  of  the  testator, 
if  he  is  conscious  and  does  not  dissent  therefrom. 

8.  Same — ^Same — Snfllelency  of  ETldence. — 
In  this  case  the  due  execution  of  the  will  and  the 
sanity  of  the  testatrix  was  proven  oy  one  of  the  at- 
testing witnesses,  whose  testimony  was  confirmed 
by  other  witnesses  and  the  circumstances  surround- 
ing the  transaction.  The  other  subscribing  witness, 
on  the  other  hand,  denied  the  due  execution,  and 
the  consciousness  of  the  testatrix;  but  his  testi- 
mony was  impaired  by  the  circumstance  that  it  was 
in  conflict  with  statements  made  by  him  soon  after 
the  execution  of  the  will,  and  was  inconsistent  with 
his  act  in  attesting  the  will — Held:  That  the  will 
was    duly    executed,    and    should    be    admitted    to 

probate. 

57  ♦Mrs.  Ann  P.  Hall,  of  Chesterfield, 

upon  her  marriage  with  Edward  Hatch- 
er, in  February,  1870,  conveyed,  with  his  as- 
sent, all  her  estate  to  a  trustee,  for  her 
separate  and  exclusive  use.  with  full  power 
to  dispose  of  it,  either  in  her  lifetime  or  by 
will.  She  died  in  August,  1871 ;  and  after  her 
death  a  paper  was  propounded  as  her  will  to 
the  circuit  court  of  Chesterfield  for  probate. 
Her  heirs  and  next  of  kin  being  many  and 
scattered  over  the  country,  it  took  some 
years  to  get  all  of  them  before  the  court; 
but  in  May,  1876,  the  case  was  ready  to  be 
heard,  and  the  parties  waiving  a  jury,  sub- 
mitted the  whole  matter  of  law  and  fact  to 
the  court.  The  paper  is  signed  by  Ann  P. 
Hatcher,  and  is  attested  by  R.  P.  Grymes  and 
J.  M.  Clarke.  These  two  and  several  other 
witnesses  were  examined,  and  the  testimony 
was  taken  down  as  it  was  given  in.  And  the 
court,  for  reasons  stated  in  a  written  opinion, 
which  is  made  a  part  of  the  order,  held  that 
the  paper  propounded  was  not  the  will  of 
Ann  P.  Hatcher,  and  refused  to  admit  the 
same  to  probate.  And  thereupon  Thomas  M. 
Cheatham,  the  propounder  of  the  will,  and 
the  other  devisees  and  legatees  mentioned 
therein,  excepted  to  the  opinion  and  decision 
nf  the  court,  all  the  evidence  being  set  out 
in  the  exception;  and  obtained  an  appeal  to 
this  court.  The  case  is  sufficiently  stated  in 
the  opinion  of  Judge  Staples. 

F.  W.  Christian,  C.  C.  McRae,  for  the  ap- 
pellants. 

*TMitaaaeBt»rr  Cavsielty — Testimony  of 
PlirslelflkBs. — The  principal  case,  on  this  subject, 
is  cited  and  followed  in  Montague  et  ux  v.  Allen's 
Ex'oT  et  al.,   78  Va.    592. 

See  also  Jones  v.  McGruder,  87  Va.  368,  where  the 
pnodpal   case  is   cited   with   approval. 

twill* — Exe««tloii — Wltnesaos — Presence 
•(  Teatntor. — ^The  principal  case  is  cited  approv- 
imhr  in  Baldwia  ▼.  Baldwin's  Ex'or,  81  Va.  405. 


John  Hunter,  for  the  appellees. 


STAPLES,  J.   This  is  a  controversy  con- 
cerning the  probate  of  a  paper  purporting  to 
be  the  last  will  of   Mrs.  Ann  P.  Hatcher.   The 
parties  in  the  court  below  waived  a  trial  by 
jury  and  submitted  the  whole  matter 

58  to  the   ♦determination   of  the  judge, 
who.  after   hearing  all   the   evidence, 

was  of  opinion  that  "the  paper  writing  in 
question  is  not  the  last  will  of  Ann  P. 
Hatcher,"  and  refused  to  admit  the  same  to 
probate.  From  that  order  an  appeal  was 
taken  to  this  court.  The  only  question  in  the 
case  we  have  to  determine  is,  whether  the 
will  was  subscribed  by  the  witnesses  in  the 
presence  of  the  testatrix,  in  the  manner  re- 
quired by  the  statute.  Upon  this  question 
there  is  some  conflict  in  the  testimony,  and 
if  the  learned  judge  of  the  circuit  court  had 
based  his  decision  upon  the  credit  given  by 
him  to  the  witness  against  the  will  rather 
than  to  those  in  its  favor,  this  court,  upon 
familiar  principles,  would  not  undertake  to 
reverse  that  decision,  unless,  indeed,  in  case 
of  a  plain  and  palpable  mistake  or  error.  It 
is  obvious,  however,  that  the  learned  jud^e 
proceeded  upon  no  such  grounds.  His  writ- 
ten opinion,  which  is  part  of  the  record, 
shows  that,  according  to  his  viftw,  it  is  neces- 
sary to  a  valid  will  that  every  fact  relating 
to  the  execution  of  the  instrument  and  the 
sanity  of  the  testatrix,  shall  be  proved  by 
the  two  subscribing  witnesses. 

After  citing  the  statute  and  a  decision  of 
Chancellor  Walworth,  in  Scribner  v.  Crane, 
2  Paige  R.  147,  he  proceeds  as  follows: 
"Judge  Brooke,  in  the  case  of  Dudleys  v. 
Dudleys,  3  Leigh  436,  reiterated  in  Clarke 
and  others  v.  Dunnavant.  10  Leigh  13,  29, 
says:  'that  however  full  the  testimony  of 
one  witness  may  be  to  prove  a  will,  our  stat- 
ute requires  two  witnesses  to  the  facts  which 
are  necessary  to  be  proved.'  Let  us,  then, 
apply  these  principles  to  the  case  before  us." 
The  learned  judge  then  comments  upon  the 
evidence  of  the  two  subscribing  witnesses — 
first  of  Dr.  Grymes,  and  then  of  Clarke.  He 
declares  that  they  are  at  points;  that  Clarke 
says  that  he  never  at  any  time  heard  Mrs. 
Hatcher  acknowledge  the  will;  that  he  did 
not  see  her  sign  or  make  her  mark  as  a  sig- 
nature;   she   did   not   speak   while   he 

59  (Clarke)  was  *in  the  room,  nor  is  it 
pretended  that  she  ever  spoke  after- 
wards; and,  to  use  his  own  language,  she 
was  in  a  "dying  condition,"  and  her  eyes  set 
in  death.  The  learned  judge  then  asks:  "Is  it 
necessary,  then,  that  two  witnesses  should 
certify  to  their  knowledge  of  the  mental 
capacity  of  the  testatrix  at  the  time  the 
paper  is  completed;  that  it  was  executed  bv 
her  freely  and  understandingly,  with  a  full 
knowledge  of  its  contents?  Surely  Clarke 
could  not  so  testify." 

After  these  explicit  avowals,  I  cannot  sec 
how  it  is  possible  to  avoid  the  conclusion 
that  the  learned  judge  was  of  opinion  that 
the  two  subscribing  witnesses  must  prove 
the  proper  execution  of  the  will  and  the  ca- 
pacity of  the  testatrix;  and  his  rejection  of 
the  will  was  based  upon  the  absence  of  such 
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proof  in  this  case.  This  view  is  strongly  con- 
firmed by  the  fact  that,  although  there  is 
other  testimony  in  the  record  besides  that 
of  the  two  subscribing  witnesses,  bearing 
directly  upon  the  question  of  the  due  execu- 
tion of  the  will  and  the  capacity  of  the  testa- 
trix, no  allusion  is  made  to  that  testimony. 
It  is  impossible  for  this  court  to  say  what 
would  have  been  the  decision  of  the  circuit 
judge  had  he  felt  himself  at  liberty  to  con- 
sider the  evidence  of  the  other  witnesses,  or 
had  he  been  of  opinion  that  a  will  may  be 
proved  by  one  of  the  subscribing  witnesses 
only.  It  is  fair  to  presume  that  he  had  be- 
lieved that  Mrs.  Hatcher  was  unconscious 
at  the  time  of  Clark's  attestation,  or  had  he 
believed  upon  the  whole  evidence  that  the 
will  was  not  duly  executed,  that  he  would 
have  so  declared,  instead  of  confining  his 
view  to  the  testimony  of  the  two  subscrib- 
ing witnesses  as  affected  by  the  particular 
rule  of  law  announced  by  him.  At  all  events, 
a  careful  reading  of  the  opinion  would  satis- 
fy every  one  that  the  judge  of  the  circuit 
court  refused  the  probate,  not  because  he  be- 
lieved the  statement  of  Clarke  in  pref- 
00  erence  to  the  other  evidence,  ♦but 
because  he  held  to  the  idea  that  the 
will  must  bo  proved,  as  also  the  capacity  of 
the  testatrix,  by  the  two  subscribing  wit- 
nesses. 

I  have  thus  dwelt  upon  this  point  because 
it  is  necessary  to  understand  precisely  the 
ground  upon  which  the  will  was  rejected  in 
the  court  below.  For  all  will  agree  that  if 
that  decision  was  based,  not  upon  the  weight 
and  credibility  of  all  the  evidence,  but  upon 
an  erroneous  principle  announced,  with  re- 
spect to  the  number  of  witnesses  required  to 
establish  a  particular  fact,  the  parties  have 
a  right  to  insist  that  the  case  shall  be  re- 
viewed in  this  court.  The  farthest  this  court 
Imls  gone  is  to  declare  that  the  decision  of 
the  trying  court  for  or  against  the  will,  is  to 
conclude  all  mere  questions  of  fact  depend- 
ing upon  the  credit  to  be  given  to  the  wit- 
nesses. Jesse  ct  als.  v,  Parker's  adm'rs,  6 
Gratt.  57.  The  question  then  arises.  Is  the 
construction  of  the  statute  correctly  given 
by  the  learned  judge  of  the  circuit  court? 
'rtie  opinion  of  Judge  Brooke,  in  Clarke  et 
als.  V,  Dunnavant,  from  which  the  extract 
is  given,  was  not  concurred  in  by  the  two 
other  judges  who  sat  in  that  case.  Judge 
Parker  said:  "The  law  regulating  devises 
requires  reasonable  proof  that  every  statu- 
tory provision  has  been  complied  with,  but 
it  does  not  prescribe  the  mode  of  proof,  nor 
that  the  will  shall  be  proved,  as  well  as  at- 
tested, by  two  or  more  credible  witnesses, 
nor  that, frail  memory  shall  change  its  na- 
ture and  perform  impossibilities."  And  this 
was  the  view  taken  by  Judge  Tucker. 

In  Pollock  and  wife  v.  Glassell,  2  Gratt. 
439.  462,  Judge  Baldwin  said:  "The  statute 
does  not  prescribe  the  number  of  witnesses 
by  whom  a  will  shall  be  proved,  but  the 
number  only  by  whom  it  shall  be  attested. 
Any  one  of  the  subscribing  yitnesses  may 
prove  the  exectKipr  r»f  the  will  and  its  due 
attestation  by  himself  and  the  others,  and 
if  his  testimony  be  satisfactory,  it  is  suffi- 


cient. If  this  were  otherwise,  then  the 
61  proof  of  a  duly  attested  ♦will  might 
be  defeated  by  the  death  or  for- 
getfulness  of  some  of  the  other  witnesses." 
In  this  part  of  the  opinion  I  under- 
stand all  the  judges  as  concurring,  including 
Judge  Brooke. 

In  Jesse  v.  Parker's  adm'rs  et  als.,  6  Gratt. 
57-64,  Judge  Allen,  delivering  the  opinion 
of  the  whole  court,  said  that,  "Although 
there  must  be  satisfactory  proof  that  every 
statutory  provision  has  been  complied  with, 
in  order  to  establish  a  will,  the  law  does  not 
prescribe  the  mode  of  proof,  nor  that  the 
will  shall  be  proved,  as  well  as  attested,  by 
a  specific  number  of  witnesses.  If  such  ^roof 
were  to  be  required  from  each  subscribing 
witness,  validity  of  wills  would  be  made  to 
depend  upon  the  memory  and  good  faith  of 
a  witness,  and  not  upon  reasonable  proof 
that  all  the  requirements  of  the  statute  had, 
in  fact,  been  complied  with." 

The  authorities  elsewhere  are  equally  ex- 
plicit in  support  of  the  same  doctrine,  as 
may  be  seen  by  reference  to  the  cases  cited 
in  Judge  Baldwin's  opinion,  and  in  Tarrant 
V.  Ware,  25  New  York  425;  Nelson  v.  Mc- 
Giffert,  3  Barb.  Ch.  R.  158;  Jauncey  v. 
Thome,  2  Barb.  Ch.  R.  40. 

The  law  would  seem,  therefore,  to  be 
too  well  settled  to  be  called  in  question. 

It  is  now  to  be  considered  whether  the 
will  in  this  case  was  properly  executed.  I 
think  it  may  be  regarded  as  proved  beyond 
controversy  that  the  will  was  written  at 
Mrs.  Hatcher's  request;  that  every  word  of 
it  was#dictated  by  her;  that  it  is  in  conform- 
ity with  her  wishes;  that  it  was  subscribed 
by  Dr.  Grymes  in  her  presence  and  at  her 
request,  and  that  she  was  at  that  time  pos- 
sessed of  sound  and  disposing  mind  and 
memory. 

It  may  be  assumed  also,  as  fully  established 
by  the  evidence,  that  Clarke,  the  other  at- 
testing witness,  was  present  in  the  room 
when  the  will  was  written,  when  it  was 
signed  by  the  testatrix,  acknowledged 
68  by  her  and  attested  *by  Dr.  Grymes; 
and  was  a  witness  to  these  acts  as  they 
were  successively  performed.  In  regard  to 
these  matters  there  can  be  no  solid  ground 
for  dispute.  The  real  difficulty  in  the  case 
is  in  ascertaining  whether  Clarke  subscribed 
the  will  "in  the  presence  of  Mrs.  Hateher." 
Was  she  at  that  time  in  a  condition  to  know 
and  understand  that  the  paper  he  was  at- 
testing was  the  same  she  had  caused  to  be 
written  and  had  signed  and  acknowledged 
as  her  will?  When  she  was  told  by  her 
physician  that  she  must  die  very  soon,  she 
said  she  wished  Mr.  Brooks,  an  attorney, 
sent  for.  She  was  told  he  could  not  get  there. 
She  again  peremptorily  said.  I  want  Mr. 
Brooks  sent  for.  Being  told  it  was  useless, 
he  could  not  reach  there  in  time,  she  called 
Mr.  Cheatham  and  asked  him  to  bring  pen^ 
ink  and  paper,  which  he  did,  and  the  will 
was  written  as  she  dictated.  She  was  asked 
if  that  was  the  disposition  she  desired  of  her 
property?  She  said  yes;  except  she  wished 
to  leave  Bettie  Ferjruson  $1,500.  and  to 
Desdie  Lester  her  gold  watch.    This  clause 
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being  added,  the  will  was  read  over  to  her 
a  second  time.  She  said  it  was  as  she 
wished  it.  She  was  a^ked  if  she  was  ready 
to  sign.  She  said  no;'  she  wanted  to  read  it 
—called  for  her  glasses  and  seemed  to  be 
reading  it — then  called  for  a  pen.  It  was  sug- 
gested that  Mr.  Cheatham  would  sign  for 
her.  She  said  no;  she  generally  did  that  sort 
of  business  herself.  She  took  the  pen  and 
her  hand  trembled;  she  then  handed  it  to 
Cheatham,  saying,  you  sign  my  name  and 
I  will  make  my  mark;  which  was  done. 
Dr.  Grymes  then  said,  do  you  wish  me  to 
sign  it  as  a  witness?  She  said  she  did. 
And  he  then  subscribed  his  name  in  her 
presence. 

All  will  agree  that  up  to  this  period  Mrs. 
Hatcher  displayed  good  sense,  clearness  of 
mind,  and  a  resolute  purpose,  with  regard  to 
the  disposition  of  her  property.  After  Dr. 
Grymes  had  signed  the  will,  Mr.  Cheatham 
said  to  Clarke,  who  was  in  the  room, 
O  you  can  also  act  as  a  "^witness.  And 
there  is  no  doubt  that  Clarke  then 
expected  to  become  a  subscribing  witness. 
He  was,  however,  not  then  further  called  on. 
The  reason  was  that  none  of  those  present 
supposed  it  to  be  necessary  for  two  wit- 
nesses actually  to  subscribe  the  will. 

Immediately  after  these  occurrences,  Clarke 
was  sent  for  a  Mrs.  Morris,  a  lady  living  a 
mile  and  a  half  distant,  to  assist  in  attend- 
ing to  Mrs.  Hatcher.  During  his  absence  it 
was  ascertained,  by  a  message  from  Mr. 
Lester,  that  two  subscribing  witnesses  were 
necessary.  It  became  the  subject  of  conver- 
sation in  the  room  in  the  presence  of  Mrs. 
Hatcher.  To  use  the  language  of  the  wit- 
nesses, it  was  talked  about  that  it  was  neces- 
sary for  Clarke  to  sign.  A  messenger  was 
at  once  dispatched  for  Clarke.  When  he  re- 
turned and  entered  the  room  Dr.  Grymes 
remarked  it  was  necessary  for  him  to  sign, 
saying  to  Clarke,  you  were  present  and  saw 
Mrs.  Hatcher  sign  it,  and  heard  her  acknowl- 
edgment when  I  signed  it?  He  said  yes,  he 
was.  He  was  told  it  was  necessary  to  si^n 
in  the  presence  of  Mrs.  Hatcher.  The  will 
was  taken  from  a  chair  and  subscribed  by 
Clarke  within  a  few  feet  and  directly  in 
front  of  her.  Dr.  Grymes  says  he  is  satisfied 
she  was  then  entirely  conscious;  that  she 
could  see,  and  knew  what  we  were  doing 
when  he  signed;  that  he  had  a  conversation 
with  her  just  before  Clarke  came  in,  and 
that  she  retained  her  consciousness  for  some 
time  after  the  will  was  subscribed  by  Clarke. 
He  took  it  for  granted  on  calling  for  Clarke 
she  wanted  her  will,  which  disposed  of  her 
property,  properly  attested,  and  if  she  dis- 
approved of  the  attestation  by  Clarke  she 
was  in  a  comfition  to  show  her  disapproba- 
tion  if  she  chose. 

Clarke,  on  the  other  hand,  says  her  eyes 
were  set  in  death.  He  admits,  however,  "he 
did  not  know  anything  about  her  mind  at  the 
time."  "He  had  reason  to  think  it  was  not 
jTood."  The  reason  he  assigns  is  she 
64  did  not  ♦say  anything  when  he  signed 
and  when  the  will  was  read  to  her.  He 
further  says  that  when  Dr.  Grymes  and  Mr. 
Cheatham   called  npon   him   to   sign,   Mrs. 


Hatcher  could  hear— everybody  could  hear 

and  if  she  was  conscious,  she  must  have 
known  they  called  upon  him  to  sign  the 
paper  as  her  will;  and  she  was  in  a  position 
to  sec,  as  he  was  in  front  of  her,  only  about 
three  feet  from  her.  The  testimony  of 
Clarke,  it  will  thus  be  seen,  does  not  show 
Mrs.  Hatcher's  want  of  capacity  or  uncon- 
sciousness at  the  time.  It  merely  suggests  a 
doubt  upon  that  subject.  Whatever  weight 
it  might  otherwise  have  had  in  this  case  is 
impaired,  if  not  wholly  destroyed,  by  the 
circumstances  surrounding  him.  In  the  first 
place,  it  is  apparent  he  is  a  very  illiterate 
witness,  whose  mere  opinion  upon  a  question 
of  testamentary  capacity  is  of  but  little  value. 
In  the  second  place,  by  his  act  of  subscrib- 
ing the  will,  he  solemnly  attested  the  ca- 
pacity of  the  testatrix,  and  when  he  under- 
takes to  invalidate  the  will  his  testimony  is 
to  be  received  with  suspicion.  It  was  said,  in 
Kinleside  v,  Harrison,  2  Phill.  R.  449,  that 
no  fact  stated  by  such  a  witness  can  be 
relied  on  when  he  is  not  corroborated  by 
other   witnesses. 

In  the  third  place,  it  is  certain  that  his 
testimony  on  the  trial  was  directly  at  vari- 
ance with  his  previous  statements  made 
shortly  after  the  will  was  executed.  He  is 
proved  to  have  said,  on  several  occasions, 
that  he  agreed  with  Dr.  Grymes  in  regard 
to  the  acknowledgment  of  the  will  by  the 
testatrix,  and  also  with  regard  to  her  condi- 
tion when  he  subscribed  the  will.  Either 
he  had  been  tampered  with  or  he  had  for- 
gotten what  had  occurred  at  the  time  of  the 
execution  of  the  will. 

I  do  not  accuse  him  of  falsehood  wilfully 
uttered;  his  conduct  shows  the  wisdom  of 
the  rule  which  authorizes  the  material  facts 
to  be  proved  by  one  of  the  subscribing  wit- 
nesses, or  even  by  any  other  compe- 
65  tent  testimony,  ♦and  if  it  were  other- 
wise the  proof  of  a  duly  attested  will 
might  be  defeated  by  the  forgetfulness  or 
perjury  of  some  of  them. 

On  the  other  hand.  Dr.  Grymes  was  at 
the  time,  and  had  been  for  several  years, 
Mrs.  Hatcher's  family  physician.  He  had 
been  in  constant  attendance  upon  her  dur- 
ing the  three  weeks'  illhcss  preceding  her 
death.  He  is  proved  to  be  a  man  of  high 
character  and  unquestioned  veracity.  In 
every  view  his  evidence  is  entitled  to  the 
highest   consideration. 

In  Burton  v.  Scott,  3  Rand.  399,  403,  Judge 
Carr  said:  "The  opinion  of  a  witness  as  to 
the  sanity  of  a  person,  depends  for  its  weight 
on  the  capacity  of  the  witness  to  judge,  and 
his  opportunity.  Physicians  are  considered 
as  occupying  a  high  grade  on  such  questions, 
both  because  they  are  generally  men  of  cul- 
tivated minds  and  observation,  and  because, 
from  their  education  and  pursuits,  they  are 
supposed  to  have  turned  their  attention  more 
particularly  to  such  subjects,  and  therefore 
to  be  able  to  discriminate  more  accurately, 
especially  a  physician  who  has  attended  the 
patient  through  the  disease  which  is.  sup- 
posed to  have  disabled  his  mind." 

The  evidence  of  T.  M.  Cheatham  confirms 
that   of  Dr.   Grymes    in    every    particular. 
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Throughout  they  fully  concur  in  their  state- 
ments and  recollection  of  the  occurrences  at 
the  time  the  will  was  signed  and  acknowl- 
edged by  Mrs.  Hatcher,  and  when  it  was  at- 
tested by  Clarke.  Speaking  with  reference 
to  the  latter  occurrence,  this  witness  says: 
"I  saw  nothing  to  lead  me  to  believe  she  was 
not  conscious  then.  She  had  been  talking 
just  before  he  (Clarke)  came;  it  was  talked 
about  the  necessity  of  Clarke  signing  in  her 
presence;  don't  know  whether  she  engaged 
in  the  discussion;  my  conclusion  and  impres- 
sion were  that  she  heard  the  discussion,  and 
that  Clarke  was  sent  for  with  her  approba- 
tion and  according  to  her  wishes." 
66  *It  is  very  true  that  Mr.  Cheatham 

is  a  devisee  under  the  will,  and  that 
fact  detracts  somewhat  from  the  force  and 
value  of  his  statements.  But  his  conduct 
throughout  seems  to  have  been  characterized 
by  good  sense  and'  absolute  fairness.  His 
testimony  is  remarkably  clear  and  consist- 
ent, and  bears  the  impress  of  truth. 

We  have,  therefore,  the  evidence  of  two 
competent  witnesses  (one  of  them  the  family 
phvsician)  in  support  of  the  capacity  of  the 
testatrix,  and  the  formal  execution  of  the 
will.  We  have  proof  of  that  capacity  in  the 
intelligent  conversation  of  the  testatrix  but 
a  few  minutes  before  the  attestation  of 
Clarke,  and  all  the  presumptions  in  favor  of 
its  continuance.  Against  all  this,  we  have  the 
doubtful  opinions  of  another  witness  in  con- 
tradiction of  his  previous  opinion,  expressed 
soon  after  the  will  was  executed.  Here,  then, 
is  a  will  executed  in  conformity  with  all  the 
requirements  of  the  statute,  signed  and  ac- 
knowledged in  the  presence  of  two  wit- 
nesses, whose  attestation  was  in  the  pres- 
ence of  the  testatrix. 

If  it  is  to  be  defeated  it  is  solely  upon  a 
mere  presumption  that  the  testatrix  was  in 


two  witnesses  were  there,  and  consequently 
the  question  turns  upon  this,  Whether  the 
words  used  by  Mrs.  Lee  can  be  taken  to  be 
the  words  of  the  testatrix."  After  some  dis- 
cussion of  the  authorities,  after  citing  and 
commenting  upon  the  case  of  Faulds  v. 
Jackson,  decided  by  Lord  Brougham,  the 
learned  judge  proceeds  to  say,  "That  case, 
therefore,  is,  as  nearly  as  can  be,  parallel 
with  the  present,  and  the  only  question  is. 
Is  there  evidence  which  leads  me  to  con- 
clude that  the  words  used  by  Mrs.  Lee  were 
heard  by  Mrs.  Inglesant,  the  testatrix?  If 
so,  the  case  applies.  As  the  evidence  stands^ 
I  must  adopt  the  view  that  the  words  were 
heard  by  the  testatrix.  Mrs.  Greaves  had 
just  before  been  conversing  with  her,  and 
no  question  has  been  put  to  any  witness  to 
raise  a  doubt  that  the  testatrix  did  hear  the 
words  used  by  Mrs.  Lee.  Moreover  the 
execution  was  undoubtedly  in  furtherance 
of  the  wishes  expressed  by  the  testatrix 
when  she  sent  for  the  witness.'* 

In  Rutherford  v.  Rutherford,  1  Denio  R. 
33,  it  was  held  that  the  jury  might  have 
found  a  sufficient  request  to  one  of  the  wit- 
nesses, where  it  was  made  by  the  draftsman 
of  the  will,  in  the  presence  of  the  testatrix. 
In  Peck  V.  Cary,  27  New  York  R.  9-10, 
Denio,  C.  J.,  said:  "Thereupon  Morgan,  the 
draftsman  of  the  will,  and  who  was  attend- 
ing to  its  execution,  called  upon  three  per- 
sons who  were  within  hearing,  to  come  for- 
ward and  witness  the  will,  and  they  came.  1 
think  they  should  be  held  to  have  signed  at 
the  request  of  the  testatrix."  See  also  Nel- 
son V.  McGiffert.  3  Barb.  Ch.  R.  163. 
68  ♦In  Smith  v.  Smith.  2  Lansing  R.  266, 

the  supreme  court  of  New  York  said: 
"The  witnesses  signed,  knowing  what  paper 
they  were  attesting.  The  testatrix  was  pres- 
ent when  they  signed,  and  made  no  objec- 


an  imconscious  state  at  the  time  the  last  •  tion.  The  person  whom  she  had  employed 
attesting  witness  subscribed  his  name.  This  I  to  draw  the  will  requested  the  witness  to 
presumption    is   based   mainly   on    the   fact    sign,  and  the  request  being  made  in  her  pres- 


that  she  did  not  speak  at  the  time,  or  re- 
qrest  the  witness  to  attest  the  will. 


ence,  is.  in  law.  her  request."  See  also  Moore 
7'.  Moore,  2  Brad.  Surrogate  R.  261.    Some 


The  cases  are  numerous  in  which  wills  ,  of  these  are  decisions  by  the  highest  courts 
have  been  established  although  the  testator  of  New  York,  where  there  is  a  statute  ex- 
did*  not  request  the  witness  to  sign — when  ,  pressly  requiring  that  the  witness  must  at- 
the  request  was  made  by  some  one  in  his    test  the  will  at  the  request  of  the  testatrix. 


presence,  and  therefore,  presumably  with  his 
consent. 

In  the  case  of  Inglesant  v.  Inglesant,  3 
Law  Reports,  P.  &  D.  1872-75,  p.  172.  the 
testatrix  was  an  old  lady  ninety  years  of  age, 
whose  will  was  executed  in  the  house  of  a 
Mrs.  Lee.  and  the  question  there,  as  here, 
was,  whether  the  witness  had  attested  the 
will  at  the  request  of  the  testatrix.  Sir  J. 
Hanncn,  in  commenting  upon  the  evidence, 

^aid:  "The  peculiarity  of  this  case  is, 
67        that    *the     two     attesting     witnesses 

agree  in  this,  that  the  signature  of  the 
deceased  was  put  to  the  will  before  one  of 
them  came  into  the  room.  Both  agree  that 
Mrs.  Lee.  in  the  presence  of  the  testatrix, 
upon  the  second  witness  coming  into  the 
room,  requested  him  to  out  his  name  under 
the  name  of  the  testatrix.  Both  also  agree 
that  the  testatrix  did  not  say  anything  or 
do  any  act  in  reference  to  the  will  after  the 


The  authorities,  I  think,  are  almost  uni- 
form in  holding  that  a  request  made  by  a 
person  in  the  presence  of  the  testatrix  will 
be  held  to  be  the  request  of  the  latter,  if  no 
objection  is  made;  and  an  attestation  thus 
made  is  presumed  to  be  with  the  concurrence 
and  wishes  of  the  testatrix.  See  Williams  on 
Ex'ors,  top  p.  117.  marg.  99.  and  cases  there 
cited.  Rogers  v.  Diamond,  13  Ark.  R,  475; 
Trustees.  &c.,  of  Auburn  v.  Calhoun,  25 
New  York  R.  422. 

In  the  present  case  it  is  true  that  the  testa- 
trix at  no  time  requested  Clarke  to  attest  her 
will — neither  did  she  request  Dr.  Grymes  to 
do  so  until  she  was  asked  the  question.  It  is 
verv  probable  she  did  not  know  that  a  sub- 
scribing witness  was  necessary,  and  no  doubt 
she  supposed,  as  did  the  others,  that  the  at- 
testation of  one  was  sufficient,  until  the  sub- 
iect  was  discussed  in  her  presence.  There  is 
no  doubt  she  heard   Mr.  Cheatham  say  to 
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Clarke  he  could  also  act  as  a  witness.  There 
is  no  doubt  she  was  well  aware  of  the  infor- 
mation received  from  Lester,  that  another 
witness  was  necessary,  as  it  was  the  subject 
of  conversation  about  the  time  she  is  proved 
to  have  conversed  with  persons  in  the  room. 
There  is  no  doubt  that  when  Clarke  entered 
the  room  she  heard  Dr.  Grymes  and  Mr. 
Cheatham  request  him  to  sign  the  will — she 
heard  and  she  understood  all  this  if  she 
tt  was  conscious — ♦and  that  she  was  con- 
scious, I  have  already  attempted  to 
show  from  the  testimony  of  unimpeached 
witnesses,  and  from  the  surrounding  circum- 


blood  and  long  continued  service  and  devo- 
tion. 

Very  unexpectedly  to  herself  and  friends, 
she  was  suddenly  taken  dangerously  ill.  So 
soon  afi  she  was  apprised  of  her  condition, 
she  manifested  the  most  eager  wish  to  make 
her  will.  She  would  not  be  denied  or  delayed. 
j  No  one  had  suggested' it;  no  one  had  even 
hinted  at  any  special  bequest;  it  was  written 
as  she  dictated,  without  comment  or  remark. 
And  when,  as  she  supposed,  the  instrument 
was  complete,  she  quietly  composed  herself 
to  die.  If  her  wishes  are  to  be  defeated  by 
the   courts,    it    will   be    upon    an    inference. 


stances;  that  all  the  witnesses  and  friends  Lord  Mansfield  once  said  that  in  such  a 
so  thought  at  the  time,  is  evident  from  the  '  case  as  this,  the  courts  lay  hold  of  a  very 
fact  that  Clarke  was  requested  to  take  his  ;  light  presumption. 


position  directly  in  front  of  Mrs.  Hatcher, 
50  that  she  could  plainly  see  him  subscribe 
the  will. 
An  unfavorable  inference  is  sought  to  be 


In  Van  Alst  v.  Hunter,  5  John.  Ch.  R.  169, 
Chancellor  Kent,  after  quoting  from  ,Voct,  in 
his  Commentaries  on  the  Pandects':  "Licet 
enim  non  santi  tantum  sed  et  in  agone  mortis 


drawn  from  the  remark  made  by  Dr.  Grymes  positi  seminece  ac  balbutiente  lingua  volun- 
to  Clarke,  that  Clarke  wa*^  present  when  Mrs.  \  tatem  promentes,  recta  testamenta  condant 
Hatcher  signed  the  will  and  heard  her  ac-  j  si  modo  mente  ad  hunc  valeant,"  proceeds  to 


knowledgment.  It  is  szid  that  Clarke  was 
sent  for  and  reminded  of  what  had  occurred 
in  his  presence,  because  it  was  well  under- 
stood that  Mrs.  Hatcher  was  then  in  an 
anconscious  state.  The  evidence  shows  that 
although  Clarke  did  not  actually  sign  his 
name,  he  was  considered  as  a  witness  to  the 
transaction — he  was  requested  to  witness  the 
reading  of  the  will.  He  was  not  then  re- 
quested to  sign  because  it  was  thought  that 
one  subscribing  witness  was  sufficient;  but 
when  it  was  ascertained  that  two  were  nec- 


say:  "It  is  one  of  the  painful  consequences 
of  extreme  old  age  that  it  ceases  to  excite 
interest,  and  is  apt  to  be  left  solitary  and 
neglected.  The  control  which  the  law  gives 
to  a  man  over  the  disposal  of  his  property  is 
one  of  the  most  efficient  means  which  he  has 
In  protracted  life  to  command  the  attention 

due  to  his  infirmities.  The  will  of  such 
'71      an   aged   man   ought   *to  be   regarded 

with  great  tenderness,  when  it  appears 
not  to  have  been  procured  by  fraudulent 
means,  but  contains  those  very  dispositions 


cssary,  it  very  naturally  occurred  to  them,  which  the  circumstances  of  his  situation  and 
that  as  Clarke  had  witnessed  the  previous  the  course  of  the  natural  affections  6\y 
proceedings,  including  the  reading,  the  sig- |  tated."  I  think  these  just  and  noble  senti- 
nature  and  acknowledgment,  he  was  the  |  ments  fully  apply  to  the  case  in  hand,  and 
proper  person  to  attest  them  by  the  actual  ■  I  am  for  admitting  the  will  to  probate. 


subscription  of  his  name. 


CHRISTIAN  and  BURKS,  J's,  concurred 


This  view  is  borne  out  by  the  evidence,    in  the  opinion  of  Staples,  J. 


and  is  consistent  with  the  integrity  of  the 
witnesses. 

The  other  view  supposes  they  are  not  only 
guilty  of  perjury,  but  that  they  conspired  to 
use  Clarke  as  an  instrument  to  accomplish  a 
gross   and   palpable   fraud. 

Aeain,  it  is  said  that  Cheatham,  the  chief 
legatee,  was  the  draftsman  of  the  will.  That 
circtimstance  does  not  invalidate  the  will: 
it  simply  imposes  upon  the  court  the  duty  of 
increased  vigilance  in  seeing  that  the  will 
was  fairly  executed,  and  that  it  does  in  fact 
carry  out  the  wishes  of  the  testatrix  with 
respect  to  her  property.  See  Riddell  v.  John- 
son. 25  Gratt.  152.  It  is  perfectly  cer- 
70  tain  *that  this  will  is  in  conformity 
with  the  wishes  of  Mrs.  Hatcher.  It  is 
the  precise  disposition  she  desired  to  make  of 
her  nroperty.  She  had  no  children  or  de- 
scendants— her  relations  were  very  numer- 
ous, scattered  over  several  states,  the  names 
and  even  residences  of  many  of  them,  prob- 
ably unknown  to  her — for  most  of  whom  she 
conld  have  no  sort  of  affection.  Her  prop- 
erty, divided  among  so  manv.  could  be  of 
little  valne  to  anv  one.  N'^thing  was  more 
natural  than  that  she  should  prefer  to  give  it 
to  those  who  h«d  been  kind  to  her,  and  who 
were  bound  to  her  by  the  ties  of  affection. 


ANDERSON,  J.,  doubted  as  to  the  con- 
sciousness of  the  testatrix  at  the  time  Clarke 
signed  the  paper,  but  waived  his  doub*.  and 
concurred  in  the  opinion  of  Staples,  j. 

MONCURE,   P.,  dissented. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
paper  writing  bearing  date  the  16th  of  Au- 
gust, 1871.  purporting  to  be  the  last  will  and 
testament  of  Ann  P.  Hatcher,  offered  for  pro- 
bate in  the  circuit  court  of  ChesterfieM 
county,  is  the  last  will  and  testament  of  the 
said  Ann  P.  Hatcher,  and  the  said  circuit 
court  erred  in  rejecting  the  same.  Where- 
fore it  is  considered  by  the  court,  that  for 
the  error  aforesaid  the  said  sentence  of  the 
circuit  court  be  reversed  and  annulled,  and 
that  the  appellees  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  this 
court,  proceeding  to  pronounce  such  sen- 
tence as  the  said  circuit  court  ought  to  have 
pronounced,  it  is  ordered  that  the  said  paper 
writing  be  established  and  recorded  as  the 
last  will  and  testament  of  the  said  Ann  P. 
Hatcher. 
Judgment  reversed. 
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proceeds  applied  to  the  payment  of  the 
claims  of  the  plaintiff  and  others,  accord- 
ing to  their  respective  rights;  and  for  gen- 
eral relief. 

R.  M.  T.  Hunter,  the  treasurer,  answered 
in  both  cases,  admitting  that  he  held,  as 
treasurer.  $10,000  of  registered  stock  of  the 
United  States,  deposited  by  the  Universal 
Life  Insurance  Company,  in  accordance  with 
the  laws  of  Virginia. 

The  two  cases  were  consolidated,  and  the 
Universal  Life  Insurance  Company  de- 
murred, and  answered.  And  the  cause  com- 
ing on  to  be  heard  on  the  10th  of  No- 

74  vember,  ♦1877,  the  court  made  a  de- 
cree   overruling    the    demurrer.    And 

thereupon  the  said  company  applied  to  this 
court  for  an  appeal;  which  was  allowed. 
The  case  is  stated  by  Judge  Christian  in  his 
opinion. 

Ould  &  Carrington,  for  the  appellant. 

Hunter,  Hundley,  Taylor,  and  Wise,  for 
the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

These  two  cases  were  heard  together,  and 
both  are  before  us  on  appeal  from  a  decree 
of  the  circuit  court  of  the  city  of  Richmond 
overruling  a  demurrer  to  each  bill. 

The  grounds  on  which  the  appellants 
claim  that  said  demurrers  should  have  been 
sustained  are  in  part  applicable  severally  to 
said  bills,  and  are,  in  part,  applicable  to 
both  bills. 

1.  Grounds  applicable  to  the  bill  in  the 
suit  of  John  R.  and  Marcus  Cofj^bill: 

That  it  appears  from  the  policies  of  insur- 
ance which  are  filed  as  exhibits,  and  are 
specially  made  parts  of  the  bill,  that  said 
policies  were  issued  for  the  benefit,  respec- 
tively, of  the  wives  of  John  R.  Cogbill  and 
Marcus  Cogbill,  and  that  the  said  John  R. 
Cogbill  had  no  pecuniary  interest  whatever 
in  the  policy  on  his  life,  and  that  the  said 
Marcus  Cogbill  had  no  interest  whatever  in 
the  policy  on  his  life;  and  yet  these  policies 
are  the  sole  subject  of  the  su^'t  brought  by 
John  R.  and  Marcus  Cogbill.  If  any  one  has 
the  right  to  recover  on  account  of  these 
policies  from  your  petitioner  the  right  to 
such  recovery  was  in  the  wives  of  the  said 
John  R.  and  Marcus  Cogbill. 

2.  Grounds  of  demurrer  to  the  bill  in  the 
suit  of  Dupuy: 

The  commonwealth  of  Virginia  is  made  a 
party  defendant  to  this  bill.  A  state 

75  cannot  be  sued.  There  is  *no  law  of 
Virginia  authorizing?  this  state  to  be 

sued  in  any  court.  Jurisdiction  of  this  suit 
by  the  circuit  court  of  Richmond  could  not 
be  acquired  by  naming  the  commonwealth 
of  Virginia  a  party  defendant. 

3.  Grounds  of  demurrer  common  to  both 
bills: 

The  object  of  these  suits  is  to  subject  the 
deposit  made  by  this  company  with  the 
treasurer  of  Virginia,  under  the  provisions 
of  section  28  of  chapter  36,  p.  367  of  the 
Code  of  1873.  Jurisdiction  is  claimed  for 
fund~rn  the  treasurer's  hands,  and  the  realty  the  circuit  court  of  the  city  of  Richmond 
attached,  may  be  sold,  if  necessary,  and  the    under  section  7,  chapter  44,  p.  417. 

.^8 


^Univenal  Life  Ins.  Co.  v.  Cogbill 
&  als. 

Same  v.  Dupuy  St  als. 

March  Term,   1878.  Richmond. 

1.  lajivrance — Fallvre  of  Company — ^Re- 
eo-vcrjr  of  Premiums — Parties. — C  takes  out 
a  policy  ot  insurance  on  his  life  for  the  benefit  of 
his  wife.  The  insurance  company  fails  in  the  life- 
time of  C.  C  may  sue  in  his  own  name  to  re- 
cover the  premiums  he  has  paid. 

2.  Foreign  Insvrance  Company — ReooTery 
of  Premiums — Parties. — ^A  forei^  insurance 
company  has  deposited  bonds  with  the  treasurer  of 
the  state  in  pursuance  of  the  statute,  and  fails.  A 
policy  holder  may  sue  the  company  in  the  circuit 
court  of  the  city  of  Richmond,  and  make  the  treas- 
urer a  party  defendant  to  subject  the  bonds  in  his 
possession  to  satisfy  the  premiums  he  has  paid 
upon  the  policy.  See  act  of  April  4,  1877,  amend- 
ing i   32.  ch.  36,  Code  of  1873,  p.   368. 

8.  Same—Same — Same. — If  in  such  case  the 
Commonwealth  is  made  a  defendant,  it  is  not  cause 
for  dismissing  the  bill  on  demurrer;  but  the  bill 
should   be   dismissed   as   to   the    commonwealth. 

4.  Same — Same — Sante — State  Oflloers — Jn- 
rlsdletlon. — In  such  case  the  treasurer  repre- 
sents the  commonwealth  as  a  public  officer,  and  {he 
case  is  embraced  in  the  statute.  Code  of  1873,  ch. 
44,  f  7,  giving  to  the  circuit  court  of  the  city  of 
Richmond  exclusive  jurisdiction  in  cases  in  which 
certain  state  officers  named  are  necessary  or  proper 
parties. 

In  August,  1877,  John  R.  Cogbill  and  Mar- 
cus A.  Cogbill,  of  Chesterfield  county,  in 
behalf  of  themselves  and  all  other  creditors 
of  like  class,  filed  their  bill  in  the  circuit 
court  of  the  city  of  Richmond  against  the 

Universal  Life  Insurance  Company,  a 
78      corporation  chartered  by  the  ♦state  of 

New  York,  but  doin^  business  in  Vir- 
ginia under  the  laws  of  this  state,  and  R.  M. 
T.  Hunter,  treasurer  of  the  state  of  Virginia, 
in  which  they  set  out  that  each  of  the  plain- 
tiffs had  obtained  a  life  policy  for  the  benefit 
of  his  wife,  in  said  company,  the  one  for 
$1,500,  and  the  other  for  $2,000,  upon  which 
they  had  regularly  paid  the  premiums  as  they 
fell  due,  on  the  one  to  $81.20,  and  the  other 
to  $174.06.  That  the  company  had  deposited, 
as  required  by  the  statute,  securities  to  the 
amount  of  $10,000,  with  the  treasurer  of  the 
state,  and  had  become  insolvent.  And  they 
pray  that  the  securtities  in  the  hands  of  the 
treasurer  may  be  sold,  and  the  amount  of 
the  premiums  they  had  paid  on  their  poli- 
cies might  be  repaid  to  them  out  of  the  pro- 
ceeds of  the  sale,  and  for  general  relief. 

Powhatan  H.  Dupuy.  of  Virginia,  filed  in 
the  same  court  a  similar  bill  against  the 
same  parties,  and  also  the  commonwealth  of 
Virginia.  And  in  it  he  states  that  he  had 
sued  out  an  attachment  against  the  real  and 
personal  estate  of  the  company.  And  he 
prays  for  a  report  as  to  the  amount  due  by 
said  insolvent  company  to  its  creditors  and 
policy-holders  in  Virginia,  and  the  assets 
available  to  pay  said  amount;  and  that  the 
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It  will  be  seen  by  reference  to  this  last  act, 
that  it  is  provided  that  all  suits  shall  be 
brought  in  the  circuit  court  of  the  city  of 
Richmond  in  which  it  may  be  necessary  or 
proper  to  make  any  of  the  following  public 
officers  a  party  defendant  as  representing 
the  commonwealth,  viz:  the  treasurer,  &c. 
It  is  not  enough  that  the  treasurer  may 
be  a  proper  party,  but  he  must  be  a  party 
"as  representing   the    commonwealth." 

The  4th  and  principal  ground  of  demurrer 
is,  that  the  deposit  required  by  law  to  be 
made  by  foreign  insurance  companies  with 
the  treasurer  of  this  commonwealth,  is  not 
subject  to  the  claims  set  up  by  the  plaintiffs, 
but  is  a  fund  specially  dedicated  to  the  pay- 
ment of  death   losses,  and  none   other. 

The  cases  are  therefore  before  us.  only 
npon  the  points  suggested  by  the  demurrers, 
and  the  merits  of  the  controversy  are  not 
to  be  at  all  considered. 

In  passing  upon  these  demurrers,  this 
conrt,  as  did  the  court  below,  must  of  course 
consider  all  the  averments  contained  in  the 
bills  as  true,  and  admitted  to  be  true. 

1.  As  to  the  first  ground  of  demurrer, 
to-wit:  that  the  wives  of  John  R.  and  Marcus 
CoRbill  ought  to  have  been  made  parties 
plaintiffs,  because  the  policies  of  insurance 
filed  as  exhibits  were  issued  for  their 
W  benefit,  the  *court  is  of  opinion  that 
this  was  no  good  ground  of  demurrer. 
The  object  of  the  bill  filed  by  these  parties, 
was  upon  the  alleged  and  (by  the  demurrer) 
admitted,  insolvency  of  the  Universal  Life 
Insurance  Company,  to  recover  back  the 
premiums,  or  such  portion  thereof  as  they 
were  entitled  to  recover,  which  they  had 
paid  up  to  the  15th  dav  of  July,  1877,  the 
date  of  the  alleored  insolvency.  These  prem- 
inms  were  paid  by  John  R.  and  Marcus  Cog- 
bill,  and  in  such  a  claim  by  them  for  repay- 
ment of  their  premiums  by  the  company, 
they  alone  are  interested.  In  this  demand 
their  wives  had  no  interest.  Indeed,  the 
wives  of  these  parties  had,  under  the  con- 
tract of  insurance,  no  claim  or  demand  upon 
the  company  until  after  the  death  of  the  in- 
sured, as  is  shown  by  the  contract  of  insur- 
ance, which  is  as  follows: 

This  policy  of  insurance  witnesseth.  That 
the  Universal  Life  Insurance  Company,  in 
consideration  of  the  representations  made 
to  said  company  in  the  application  herefor 
and  of  the  sum  of  eleven  dollars  and  sixty- 
six  cents,  lawful  money  of  the  United  States, 
first  in  hand  paid  by  John  R.  Cogbill,  and 
of  the  payment  of  a  like  amount  on  or  before 
the  31st  days  of  January  and  July,  in  every 
year,  during  the  continuance  of  this  policy, 
at  the  office  of  said  company  in  the  city  of 
New  York,  or  to  their  agents,  as  hereinafter 
provided,  do  hereby  promise  and  agree  to 
pay  to  Marv  H..  wife  of  John  R.  Cocrbill.  the 
assured  under  this  policy,  her  heirs,  executors 
or  assigns,  at  their  office  aforesaid,  the  sum 
of  fifteen  hundred  dollars,  lawful  money  of 
the  United  States  (the  balance  of  the  current 
year's  premium,  if  any,  being  first  deducted 
therefrom),  in  thirty  days  after  due  notice 
and  satisfactory  proof  of  the  death  of  John 
R.  Cogbill,  of  Manchester,  in  the  county  of 


Chesterfield  and  state  of  Virginia,  where- 
upon this  policy  shall  cease  and  determine. 
The  preniiums  under  this  contract  were  to 

be  paid,  and  were  actually  paid,  in  each 
77      case,   b^   the   assured,   and   ♦he   alone 

had  a  right  to  demand  repayment.  The 
wife  could  make  no  demand  against  the 
company  till  after  the  death  of  the  husband, 
and  she  was,  therefore,  neither  a  necessary 
or  proper  party. 

2.  The  second  ground  of  demurrer  insisted 
upon,  applies  to  the  bill  of  Ehipuy  only, 
which  is,  that  the  commonwealth  of  Virginia 
is  made  a  party  defendant,  and  that  no  suit 
can  be  brought  against  the  commonwealth 
without  her  consent.  It  is  true  that  in  this 
bill  the  plaintiff  *'prays  that  the  common- 
wealth of  Virginia,  the  said  Universal  Life 
Insurance  Compaujr,  and  R.  M.  T.  Hunter, 
treasurer  of  Virginia,  may  be  made  parties 
defendant  hereto,  and  duly  summoned  to 
answer  the  same."  And  it  is  also  true  that 
the  commonwealth  of  Virginia  cannot  be 
sued  without  her  consent.  But  the  fact  that  a 
party  who  cannot  be  sued,  and  against  whom 
no  decree  can  be  rendered  or  enforced,  is 
joined  with  other  parties  who  are  proper 
parties,  and  against  whom  the  decree  of  the 
court  can  and  ou^ht  to  be  enforced,  is  no 
ground  for  sustaining  a  demurrer  to  the  bill. 
As  to  such  party,  the  plaintiff  may  dismiss 
his  bill  and  assert  his  claim  or  demand 
against  the  other  parties  who  are  the  proper 
and  real  parties  defendant. 

3.  The  third  ground  of  demurrer  applies  to 
both  bills.  It  is  founded  upon  an  objection 
to  the  jurisdiction  of  the  court.  It  is'insisted 
that  the  circuit  court  of  the  city  of  Richmond 
ha*?  no  jurisdiction  in  chancery  causes,  except 
that  which  is  specially  conferred  by  statute: 
that  such  jurisdiction  can  only  be  claimed 
under  the  7th  section  of  chapter  44,  Code  of 
1873,  and  that  this  provision  of  the  statute 
does  not  confer  jurisdiction  in  the  cases  now 
under  consideration.  The  section  referred 
to  provides  that  "there  shall  be  brought  and 
prosecuted,  in  the  circuit  court  of  tie  city 
of  Richmond  all  suits  in  which  it  may  be 
necessary  or  proper  to  make  any  of  the  fol- 
lowing public  oflficers  a  party  defend- 

7S  ant,  as  representing  the  ♦common- 
wealth, to-wit:  the  governor,  attorney- 
general,  treasurer,  &c.,  &c.  It  is  insisted  that 
it  is  not  sufficient  that  the  treasurer  be  a 
proper  party,  but  he  must  be  a  party  repre- 
senting the  commonwealth,  and  that  as  the 
custodian  of  the  deposits  required  by  stat- 
ute to  be  made  by  foreign  insurance  com- 
panies with  the  treasurer,  he  does  not  repre- 
sent the  commonwealth,  but  is  simply  a  trus- 
tee representing  the  company  on  the  one 
hand,  who  owns  the  deposit,  and  the  policy- 
holders, on  the  other  hand,  who  are  secured 
by  the  deposit.  The  court  is  of  opinion  that 
this  objection  to  the  jurisdiction  is  not 
well  taken.  The  defendant,  R.  M.  T.  Hun- 
ter, who  happens  to  fill  the  office  of  treas- 
urer at  the  time  of  the  institution  of  this 
suit,  is  not  merely  a  trustee  holding  these 
deoosits  for  the  company  and  the  policy- 
holders, but  he  holds  them  as  treasurer  of 
the  commonwealth,  designated  by  the  com- 
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monwealth  as  the  custodian  to  whose  charge 
tire  commonwealth  has  committed  these  de- 
posits for  the  benefit  of  her  citizens.  As 
such  custodian,  the  treasurer  represents  the 
commonwealth,  as  one  of  her  important  and 
trusted  officers,  to  whom  he  is  responsible 
for  the  faithful  discharge  of  this  duty,  as  well 
as  all  other  duties  which  the  laws  impose  on 
him.  The  learned  counsel  for  the  appellant 
argues  that  the  treasurer  represents  only  the 
company  and  the  policy-holder,  that  he  can- 
not represent  the  commonwealth  because 
the  commonwealth  has  no  interest  in  the 
matter,  in  any  way  whatsoever.  This  is  a 
great  mistake.  It  is  true  that  the  state  has 
no  pecuniary  interest,  but  she  has  an  in- 
terest, and  a  very  deep  interest,  which  may 
be  represented  by  one  of  her  public  officers. 
The  statute  gives  jurisdiction  to  the  circuit 
court,  not  only  in  cases  where  the  state  has 
a  pecuniary  interest,  but  in  every  case  where 
certain  public  officers  therein  named  (and 
among  them  the  treasurer),  representing  the 
commonwealth,   arc   necessary   and    proper 

parties.  The  interest  which  thecommon- 
79      wealth   has   in   *cases   like   these,   and 

which  is  represented  by  one  of  her  pub- 
lic officers,  is  demonstrated  by  numerous  en- 
actments upon  her  statute  books,  for  the 
projection  of  her  citizens  who  may  insure 
their  lives  or  property  in  foreign  insurance 
companies.  Among  these  enactments  is  one 
requiring  them  to  deposit  with  her  treas- 
urer, whom  she  has  designated  as  a  safe  and 
reponsfble  custodian,  at  least  ten  thousand 
dollars  of  certain  securities,  to  meet  the 
claims  and  demands  of  her  citizens  against 
such  foreign  insurance  companies.  In  this 
respect  the  treasurer  of  the  commonwealth 
comes  within  the  category  of  the  statute 
as  a  public  officer  representing  the  com- 
monwealth. Another  obvious  reason  for  giv- 
ing jurisdiction  alone  to  the  circuit  court  of 
the  city  of  Richmond,  where  certain  public 
officers  representing  this  commonwealth  are 
necessary  or  proper  parties,  is  because  those 
officers  reside  at  the  capitol,  and  it  would 
be  very  inconvenient  to  require  their  at- 
tendance in  different  parts  of  the  state  to 
defend  suits  against  them. 

The  court  is  therefore  of  opinic-n  that  the 
circuit  court  of  the  city  of  Richmond  had 
jurisdiction  to  try  and  determine  these 
causes,  and  that  the  demurrer  for  want  of 
jurisdiction  was  properly  overruled. 

There  is  but  one  other  question  raised  by 
the  demurrer,  and  that  is,  whether  the  plain- 
tiffs in  these  causes  have  asserted  such  a 
claim  as  will  entitle  them  to  get  the  benefit 
of  the  deposit  made  by  this  company  with 
the  treasurer  of  the  state.  This  question  de- 
pends upon  the  construction  to  be  given  to 
the  statutes  on  this  subject. 

The  provision  of  the  statute  relied  upon  by 
the  appellants,  as  decisive  of  the  question,  is 
the  32d  section  of  chapter  36.  Code  of  1873, 
which  is  as  follow.^:  "If  said  company  (i.  e. 
a  foreign  insurance  company)  shall  fail  to 
pay  any  of  its  liabilities  on  said  policies  of 
insuranccj  according  to  the  terms  of  the 
said  policies,  when  the  same  shall  have  been 


adjusted  between   the   parties   in   the 

80  *mode  provided  in  the  policies,   if  a 
mode  is  specified  therein,  or  when  the 

same  shall  have  been  ascertained  in  any 
mode  agreed  upon  by  the  parties,  or  by  the 
judgment,  order  or  decree  of  a  court  having 
jurisdiction  thereof,  the  treasurer  shall,  upon 
the  application  of  the  party  to  whom  the 
debt  is  due,  proceed  to  sell  at  auction  such 
an  amount  of  said  bonds  (required  to  be  de- 
posited under  the  28th  section)  as  will  pay 
the  amount  due,"  &c. 

Now,  it  is  argued  with  much  ingenuity  and 
force  by  the  learned  counsel  for  the  appel- 
lants, that  under  this  section  the  deposit 
with  the  treasurer  can  only  be  subjected  to 
claims  which  arise  upon  liabilities,  according 
to  the  terms  of  the  policies  of  insurance, 
after  adjustment  between  the  parties,  or  un- 
der judgment  or  decree  of  a  court  of  compe- 
tent jurisdiction.  It  is  insisted,  that  accord- 
ing to  the  terms  of  the  policies  in  the  cases 
before  us,  the  deposit  with  the  treasurer  can 
only  be  subjected  to  death  losses,  and  to  no 
other  claim  by  those  insured,  inasmuch  as 
the  contract  of  the  company  is  to  pay  in  the 
event  of  death.  There  would  be  much  force 
in  this  suggestion  if  the  section  relied  on 
stood  alone,  though  we  think  it  by  no  means 
conclusive;  for  even  under  this  section  and 
those  which  follow,  and  independent  of  the 
amended  act  now  to  be  referred  to,  under 
the  general  principles  of  equity,  the  plain- 
tiflFs'  demand  might  probably  be  maintained. 
But  by  an  act  approved  April  4,  1877,  the 
32d  section  relied  on  was  amended  and  re- 
enacted.  In  this  act  there  is  the  following 
material  amendment  of  section  32  above 
quoted:  "And  the  holders  and  owners  of  all 
policies  made  in  this  state,  shall  have  a  lien 
on  all  bonds  so  deposited  (with  the  treas- 
urer) as  aforesaid,  for  all  amounts  due  them 
by  said  companies,  under  or  in  consequence 
of  such  policies  for  losses,  equitable  values, 
return  premiums,  or  otherwise,  and  shall  be 
entitled  to  be  paid  equally  and  ratjably  out 
of  the  proceeds  of  such  bonds;  and  when- 
ever  any   company   depositing  bonds 

81  *with  the  treasurer  as  aforesaid,  shall 
have  become  insolvent  or  bankrupt,  or 

made  any  assignment  for  the  benefit  of  its 
creditors,  then  and  in  that  case  any  holder 
of  a  policy  made  in  this  state,  shall  have  the 
right  to  file  a  bill  in  the  circuit  court  of  the 
city  of  Richmond  to  enforce  said  lien  for 
the  benefit  of  holders  of  claims  arising  out 
of  policies  made  in  this  state,  and  the  treas- 
urer shall  be  a  party  to  such  proceedings, 
and  the  fund  shall  in  that  case  be  dis- 
tributed by  the  court." 

Now,  it  will  be  noticed  that  while  the  orig- 
inal section  32.  chapter  36,  as  found  in  the 
Code  of  1873.  limits  the  authority  to  sell  the 
bonds  deposited  with  the  treasurer,  to  a  lia- 
bility incurred  by  the  company,  according 
to  the  terms  of  the  policy  when  adjusted,  or 
under  a  decree  or  judgment  of  a  court  of 
competent  jurisdiction,  the  amended  act 
gives  a  lien  on  said  bonds,  for  claims,  "un- 
der or  in  consequence  of  such  policies,  for 
losses,  equitable  values,  return  premiums  or 
otherwise."    It  is  true  this  act  retains  the 
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language  of  the  ori^nal  act  as  to  liabilities 
arising  "according  to  the  terms  of  the  poli- 
cies," but  adds  thereto  the  clause  above 
quoted. 

Now,  the  well  recognized,  safe  and  estab- 
lished rule  of  the  construction  of  statutes  is, 
that  the  intention  of  the  law-giver,  and  the 
meaning  of  the  law,  are  to  be  discovered  and 
deduced  from  the  whole  and  every  part  of  a 
statute  compared  together.  It  is  the  most 
natural  and  genuine  exposition  of  a  statute 
to  construe  one  part  by  another  of  the 
same  statute;  for  that  best  expresses  the 
meaning  of  the  makers,  and  such  construc- 
tion is  ex  visceribus  actus.  And  this  con- 
straction  of  itself  imports  ex  vi  termini. 
Deems  on  Statutes,  698.  703;  Fox's  adm'r  v. 
Commonwealth,  16  Gratt.  9. 

Applying  this  rule  of  construction  to  the 
statutes  before  us,  the  court  is  of  opinion 
that  the  claims  asserted  by  the  plaintifJFs  are 
such  as.  if  established,  may  be  paid 
tt  ♦out  of  the  bonds  deposited  by  the 
Universal  Life  Insurance  ComDany 
with  the  treasurer  of  this  commonwealth,  in 
such  ratable  and  equitable  proportions  as  the 
circuit  court  mav  properly  determine. 

The  court  is  therefore  of  opinion  that  the 
decrees  of  the  said  circuit  court  overruling 
the  demurrers  to  the  plaintiflFs  bills  respec- 
tively, be  affirmed.  In  coming  to  this  con- 
clusion the  court  does  not  intend  to  pass  upon 
any  question  involved  in  the  merits  of  the 
controversy.  All  we  mean  to  decide  is,  that 
upon  the  admission,  by  the  demurrer,  of  the 
insolvency  of  the  company,  the  court  did 
not  err  in  overruling  the  demurrers. 

Decree  affirmed. 


83         ^Gregory  ft  als.  v.  Gate  ft  als. 

March   Term,    1878,   Richmond. 
Absent,  Moncuke,  P. 

'.  WfllM— BI«<>tflen.*— G,  by  bis  will,  directs  that 
fau  estate  shall  be* kept  together  for  the  support  of 
his  wife  and  children;  until  his  widow  shall  marry, 
or  die,  or  tintil  his  youngest  child  comes  to  the  age 
of  twenty  years.  And  he  directs  that  a  certain  sum 
shall  be  paid  to  a  child  wnn  shall  marry  and  thus 
cease  to  be  supported  out  of  the  profits  of  the  es- 
tate. The  widow  renounces  the  will — Hcld:  This 
does  not  authorize  a  dirision  of  the  estate,  but  it 
is  to  be  kept  together  until  one  of  the  contin- 
gencies mentioned  in  the  will   occurs. 

II.  After  directing  that  his  estate  shall  be  kept  to- 
gether, as  above  stated,  G  empowers  his  executor 
to  sell,  if  he  shall  think  it  would  be  to  the  interest 
sad  benefit  of  his  wife  and  children,  any  part  of 
the  estate,  "except  the  homestead  known  as  Seguine, 
and  the  mills  and  appurtenances  thereto  attached." 
And  he  directs  an  equal  division  of  his  estate  among 
his  five  children.  Inree  of  the  children  were  by  a 
former  wife,  who  had  inherited  one-third  of  Se- 
gmne.  G  bought  the  other  two-tuirus,  lived  upon 
it,  and  during  the  first "  wifaJa  life,  expended  some 

*WI11» — ^Blectton. — ^The  'principal  case  is  cited, 
3iid  its  views  on  the  doctrine  of  election  are  approved 
in  Penn  v.  Guggenheimer  tt  oi.,  76  Va.  847.  See 
alio  2  Mfn.  Inst.  (4th  Ed.)  1002.  Moore  v.  Harper,  27 
W.  Va.  371;  11  Am.  &  Eng.  1  .ic.  Uw  (2nd  Ed.)  68. 


$9,000  in  improvements  upon  it.  In  1864,  the 
Confederate  government  impressed  the  timber  stand- 
ing on  289  acres  of  Seguine,  and  G,  having  ro> 
ceived  payment  for  it,  he,  with  that  money  and 
some  of  his  own,  bought  two  tracts  of  land 
which  he  owned  at  his  death,  and  which  passed 
under  his  will — Held: 

1.     Ssime — 8sime. — The    will    does   not   make    a 

case   of  election  as  to  the  one-third  of  Seguine; 

but  the  three   children  by  the  first  wife   are  en* 

titled  to  take  that  third  by  inheritance  from  their 

mother,    and    to    share    equally    with    the    other 

two  children  in  the   estate  of  their   father  G. 

g4  *2.     Same — Same.* — The   will    does    make 

a   case  of  election   as   to   the  one-third  of 

the  price  of  the  timber  taken  from  Seguine,  and 

the    said   three   children    cannot    claim    that   and 

take  under  the  will. 

William  B.  Gates,  of  Chesterfield  county, 
died  in  1868,  leaving  a  widow  and  five  infant 
children  surviving  him.  Of  these  children 
three  were  by  a  former  wife.  He  left  a  will 
which  was  duly  admitted  to  probate  in  the 
county  court  of  Chesterfield,  and  Robert  G. 
Bass  qualified  as  his  executor.  In  the  second 
clause  of  his  will  he  says:  "I  wish  my  estate 
kept  together,  and  managed  by  my  executors 
as  if  I  were  living,  for  the  joint  benefit  and 
common  good  of  my  wife,  Bettie  Gates,  and 
my  children,  Blanch  C,  Lillie  W.,  Judith  F., 
Maria  T.,  and  William  Beverly  Gates,  so 
long  as  my  widow  remains  unmarried. 
Should  my  executors,  however,  at  any  time 
believe  that  it  would  be  to  the  interest  and 
benefit  of  my  wife,  and  children  to  sell  any 
part  of  the  real  and  personal  estate,  they  are 
hereby  invested  with  full  power  to  sell  and 
convey  any  portion  thereof,  except  the  home- 
stead known  as  Seguine,  and  the  mills  and 
appurtenances  thereto  attached."  And  he  di- 
rected that  all  the  income  and  profits  of  his 
estate  should  be  used,  if  necessary,  for  the 
common  support,  maintenance  and  education 
of  his  children.  And  he  directed  that  if  any 
of  his  children  should  marry  before  a  gen- 
eral division  of  the  estate,  thereby  with- 
drawing from  her  support  from  the  general 
income  of  the  estate,  such  child  should  re- 
ceive $1,000  within  ninety  days  after  the 
marriage,  and  $1,000  in  five  years  there- 
after, to  be  accounted  for,  without  interest, 
on  a  final  division  of  the  estate. 

In  a  subsequent  clause  he  says:  "If,  how- 
ever, mv  widow  shall  at  any  time  marry 
again,  thereby  making  it  necessary  for  a 
general  division  of  my  estate,  my  will  and 
desire  is.  that  after  taking  her  thirds,  the 
balance  of  my  estate  shall  be  equally 
86  divided  between  my  children,  *each 
accounting  for  what  money  they  mav 
have  drawn  from  the  estate.  I  further  will 
and  desire  that  no  general  division  of  my 
estate  shall  take  place  until  my  youngest 
(then  living)  child  shall  attain  the  age  of 
twenty  years,  or  at  the  death  of  my  widow, 
or  in  the  event  of  her  marriage  again." 

The  widow  of 'William.  B.  Gates  renounced 
the  provision  made  for  her  by  his  will,  and 
she.  on  her  own  behalf  and  as  next  friend  of 
her  two  infant  children,  instituted  a  suit  in 
equitv  against  the  executor  and  the  other 
children.  In  the  bill  the  real  estate  left  by 
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William  6.  Gales  is  set  out,  and  the  prayer 
of  the  bill  is  for  a  settlement  of  the  accounts 
of  the  executor,  that  dower  may  be  as- 
signed to  her;  that  the  will  may  be  con- 
strued; that  a  sale  of  the  real  estate,  except 
that  called  Seguine,  may  be  made,  and  Se- 
guine  may  be  kept  together,  &c.,  &c. 

The  three  children  by  the  first  marriage, 
and  Bass,  the  executor,  answered;  a  com- 
missioner was  directed  to  take  the  account 
and  make  enquiry;  which  was  done;  and 
one  of  the  defendants  having  married  J.  M. 
Gregory,  and  another  John  C.  Goode,  they 
filed  a  cross-bill  in  the  cause. 

The  questions  of  controversy  in  the  cause, 
were,  first,  whether  the  widow  having  re- 
nounced the  will,  that  authorized  a  division 
of  the  estate,  she  not  having  married  and  the 
yt>ungest  child  not  having  attained  the  age 
of  twenty  years.  Second,  whether  there  was 
a  case  of  election  on  the  part  of  the  three 
children  of  the  first  marriage.  It  appears  that 
the  place  called  Seguine  had  been  the  prop- 
erty of  Thomas  Belcher,  who  died  intestate, 
and  that  it  descended  to  his  three  children, 
of  whom  the  first  Mrs.  Gates  was  one;  and 
that  William  B.  Gates  purchased  the  shares 
of  the  other  two.  He  lived  upon  the  place, 
and  during  his  first  wife's  life  remodeled  the 
dwelling-house,  rebuilt  the  mill  upon  it,  and 
added  a  sawmill,  all  at  an  expense  of 
$0,492.20.  The  third  *question  was  as 
to  the  liability  of  William  B.  Gates'  es- 
tate for  wood  cut  off  the  Seguine  land.  It 
appears  that  in  1864,  the  Confederate  gov- 
ernment, through  an  agent,  proposed  to 
Gates  to  purchase  the  wood  standing  on  a 
part  of  the  land,  but  he  refused  to  sell  it.  It 
was  then  impressed  by  the  government,  and 
the  price  at  which  it  was  to  be  taken  being 
agreed,  Gates  received  $48,167  in  Confed- 
erate treasury  notes,  and  $24,083  in  Confed- 
erate bonds.  He  added  of  his  own  money  to 
the  treasury  notes  enough  to  make  the  sum 
of  $60,000,  with  which  he  purchased  two 
farms  in  the  county  of  Chesterfield,  one 
named  Archer  and  the  other  Winfree.  which 
constituted  a  part  of  his  estate  when  he  died. 
The  bonds  perished  on  his  hands.  It  appears 
further  that  much  of  the  timber  cut  and 
sawed  by  the  Confederate  government,  was 
on  the  ground  when  the  Confederacy  failed, 
and  that  the  United  States  government 
seized  it  and  converted  it  to  their  own  use. 
They  also  seized  the  timber  yet  standing  on 
the  two  hundred  and  eighty-nine  acres  which 
had  been  impressed,  and  it  was  sold  for 
$675.  The  commissioner  estimates  the  dam- 
age done  to  the  Seguine  farm  by  the  cut- 
ting and  removal  of  timber  at  $600,  of  which 
one-third  is  $200. 

The  two  causes  came  on  to  be  heard  on  the 
20th  of  May.  1873,  when  the  court  held  that 
the  testator  William  B.  Gates  disposed  of  the 
farm  known  as  Searuinc,  by  his  will,  and 
thereby  put  his  children.  Blanch  C.  Lillie 
W..  and  Judith  F.  Gates,  to  their  election, 
cither  to  confirm  the  will  as  to  its  disposi- 
tion of  the  one-third  of  Seguine,  or  to  claim 
against  the  will;  and  in  the  latter  event  they 
were  to  compensate  the  other  two  children 
out  of  the  property  devised  to  them  by  the 


will  for  what  they  would  lose  by  said  election 
to  claim  against  the  will.  And  it  was  further 
held  that  the  said  three  elder  children  could 
not  follow  the  fund  derived  from  the  wood 
which  was  invested  in  the  Chesterfield 

87  lands,  and  that  they  were  *not  entitled 
to  a  division  of  the  estate  at  that  time; 

no  one  of  the  contingencies  indicated  by  the 
testator  as  making  a  general  division  of  the 
estate  necessary,  having  occurred.  And  the 
parties  all  agreeing  that  the  shares  of  the 
said  three  eldest  children  in  the  estate  of 
their  father  under  his  will  were  much  more 
than  the  .  one-third  of  Seguine,  an  enquiry 
on  that  question  was  waived  by  them,  but 
their  waiver  was  to  be  without  prejudice  to 
their  defence  against  the  plaintiffs'  claim  of 
election.  From  this  decree  Gregory  and 
wife,  Goode  and  wife,  and  Judith  F.  Gates, 
applied  to  a  judge  of  this  court  fpr  an  ap- 
peal; which  was  allowed. 

McRae  and  Christian,  for  the  appellants. 
Guy  &  Gilliam,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court  in 
declaring  that  the  appellants  "are  not  enti- 
tled to  a  general  divisign  of  the  estate  of  the 
testator  at  this  time."  The  will  of  the  testa- 
tor- contains  the  following  provision:  "I 
further  will  and  desire  that  no  general  divi- 
sion of  my  estate  sFiall  take  place  until  my 
youngest  (then  lirtng)  child,  shall  attain  the 
age  of  twenty  years,  or  at  the  death  of  my 
widow,  or  in  the  event  of  her  marriage 
again."  None  of  these  contingencies,  upon 
the  happening  of  which  the  testator  indi- 
cated as  the  period  when  a  general  division 
of  his  estate  should  be  made,  or  become 
necessary  and  proper,  have  yet  occurred. 
Until  at  least  one  of  these  events  happen, 
no  general  division  of  his  estate  can  be 
made. 

The  court  is  further  of  opinion  that  there 

is  no  error  in  said  decree  so-far  as  it  declares 

that  the  appellants.  "Blanch  C,  Lillie  W.. 

and  Judith  E.  Gates,  cannot  follow  the 

88  ♦fund  which  they  claim  in  their  cross- 
bill  was   invested   in   the   Archer   and 

Winfree  tracts  of  land  by  the  testator  in 
his  lifetime." 

The  claim  asserted  by  these  three  appel- 
lants, is,  that  they  being  entitled  to  one- 
third  in  fee,  of  the  farm  mentioned  in  the 
will  known  as  Seguine,  and  that  the  farms 
known  as  the  Archer  and  Winfree  tracts, 
being  purchased  by  the  testator  with  the 
proceeds  of  the  sale  of  timber  from  the  Se- 
guine farm,  that  they  have  an  interest  in  the 
said  Archer  and  Winfree  tracts  to  the  extent 
of  one-third  of  the  purchase  money.  The 
title  to  these  two  last  named  tracts  was  in 
the  testator,  and  disposed  of  by  him  in  his 
will,  and  these  appellants  cannot  claim  both 
under  the  will,  and  at  the  same  time  claim 
title  to  those  two  tracts  of  land,  but  would 
be  put  to  their  election.  This  would  be  mani- 
festly to  their  great  disadvantage,  as,  accord, 
ing  to  the  report  of  the  commissioner,  their 
interest   in    the    timber   cut    off   the    farm» 


42 


90GRATT. 


Virginia  Refokts,  Annotated. 


88,  90,  91 


Scgttine,  would  be  only  the  sum  of  about    ctarjr  rights  against  the  testator's  disposition, 
$200.  But  it  is  shown  by  the  record  that  the    equity  will  sequester  the  property  given  to 


permanent  improvements  put  on  the  fafm 
known  as  Seguine,  by  the  testator  in  his 
lifetime  (one-third  of  which  farm  is  the 
property  of  these  appellants),  far  exceed  in 
value  the  timber  which  was  sold  by  the  tes- 
tator; these  permanent  improvements  being 
estimated  by  the  commissioner  to  whom  the 
matter  was  referred,  at  upwards  of  nine 
thousand  dollars.  The  court  is  therefore  of 
opinion  that  there  is  no  error  in  the  decree 
of  said  circuit  court  in  rejecting  the  claim 
set  up  by  the  appellants  in  their  cross-bill. 

But  the  court  is  further  of  opinion  that 
the  decree  of  the  said  circuit  court  is  errone- 


him.  for  the  purpose  of  making  satisfaction 
out  of  it  to  the  person  whom  he  has  disap- 
pointed by  the  assertion  of  those  rights.  1 
Jarman  on  Wills,  3<4>  (marg.),  and  cases  there 
cited.  And  it  is  immaterial  whether  the  tes- 
tator, in  disposing  of  that  which  is  not  his 
own,  is  aware  of  his  want  of  title,  or  proceeds 
upon  the  erroneous  supposition  that  he  is 
exercising  a  power  of  disposition  which  be- 
longs to  him;  in  either  case,  whoever  claims 
in  opposition  to  the  will  must  relinquish 
what  the  will  gives  him.     lb.  387. 

But  in  order  to  raise  a  case  of  election,  there 
must  appear  in  the  will  itself  a  clear  intention 


ous,  so  far  as  it  declares  that  "the  testator,  j  on  the  part  of  the  testator  to  dispose  of  that 
W.  B.  Gates,  disposed  of  the  farm  known  as  \  which  is  not  his  own.  See  1st  Lead.  Cas. 
Seguine,  by   his  will,  and  thereby  put  his    Eq.  (Noys  v.  Mordaunt);  Hare  &  Wallace's 


chJHren,  Blanch  C,  Lillie  W.,  and  Judith  F. 
Gates,  to  an  election,  either  to  confirm-  the 
wfll  as  to  its  disposition  of  one-third  of  Se- 
gume,  or  to  claim  against  the  will,  and 
89  in  the  latter  *event  they  are  to  com- 
pensate out  of  the  property  devised  to 
them,  from  the  said  testator's  will,  the 
ether  two  children,  Maria  T..  and  William 
Beverly  Gates,  for  what  they  (the  said  Maria 
T..  and  William  Beverly  Gates)  would  lose 
by  said  election  to  claim  against  the  will." 
This  decree,  in  effect,  declares  that  the 
testator  (thoujsrh  entitled  to  but  two-thirds 
of  the  farm  known  as  Seguine — ^the  appel- 
lants before  named  being  entitled  to  one- 
third)  had  by  his  will  disposed  of  the  whole 
of  it.  instead  of  only  that  portion  (two 
thirds)  to  which  Ke  had  title. 

The  clause  of  the  will  upon  which  this 
decree  is  founded  is  as  follows:  "Secondly, 
I  wish  my  estate  kept  together  and  managed 
by  my  executors  (hereinbefore  named),  as  if 
I  were  living,  tp  be  used  for  the  joint  benefit 
and  common  good  of  my  wife,  Bettie  Gat'-s, 
and  my  children,  Blanch  C,  Lillie  W.,  Judith 
F.,  Maria  T.,  and  William  Beverly  Gates,  so 
long  as  my  widow  remains  unmarried.  Should 
my  executors,  however,  at  any  time  believe 


Notes,  p.  284  (marg.),  and  numerous  cases 
there  cited.  As  was  said  by  Lord  Eldon, 
in  Rancliffe  v.  Parkyan,  6  Dow,  P.  C.  149: 
"Prima  facie  it  is  not  to  be  supposed  that  a 
testator  disposes  of  that  which  is  not  his  own. 
It  must  be  by  demonstration  plain,  by  neces- 
sary implication,  meaning  by  that  the  utter 
improbability,  that  he  could  have  meant  other- 
wise, that  the  case  (of  election)  is  raised. 
It  rests  upon  those  contending  for  a  case  of 
election,  to  show  that  there  is  that  manifest, 
plain  demonstration  and  utter  improbabil- 
ity." He  further  says  (p.  185):  "It  is  diffi- 
cult in  any  case  to  apply  the  doctrine  of 
election,  where  the  testator  has  some  present 
interest  in  the  estate  disposed  of,  though  it 
may  not  be  entirely  his  own."  See  also 
Higginbotham  v.  Cornwell,  8  Gratt.  83;  and 
Dixon  V.  McCue,  14  Gratt.  540.    These  last 

were  cases  as  to  the  necessity  of  a 
91        widow  electing' between  her  ♦right  of 

dower  and  the  provisions  of  her  hus- 
band's will;  but  the  principles  therein  de- 
clared are  the  same  as  those  which  govern 
the  case  before  jjs.  In  the  first  case  Judge 
Baldwin,  delivering  the  opinion  of  the 
court,  says  :  "The  conclusion  against  the  claim 
of  the  widow  ought  to  be  as  satisfactorv  a«?  if 


that  it  would  be  to  the  interest  and  benefit    it  were  expressed."  In  the  latter  case.  Judge 


of  my  wife  and  children  to  sell  any  part  of 
the  real  or  personal  estate,  thev  are  hereby 
invested  with  full  power  to  soil  and  convey 
any  portion  thereof,  except  the  homestead 
known  as  Seguine,  and  the  mills  and  ap- 
purtenances thereto  attached." 

The  question  to  be  determined  is,  whether 
by  this  clause  (which  is  the  only  one  refer- 
ring to  Seguine),  the  three  oldest  children  of 
the  testator,  who  own,  as  the  record  shows, 
one-third  of  Seguine,  are  out  to  an  election? 

The  doctrine  of  election  may  be  thus 
stated:  That  he  who  accepts  a  benefit  under 
a  deed  or  will,  must  adopt  the  whole  contents 
of  the  instrument,  conforming  to  all  its  pro- 
visions, and  renouncinaf  every  right  incon- 
sistent with  it.  If.  therefore,  a  testator 
90  has  affected  to  *dispose  of  property 
which  is  not  his  own,  and  has  given  a 
benefit  to  the  person  to  whom  that  property 
belongs,  the  devisee  or  legatee  accepting  the 
benefit  so  given  to  him  must  make  good  the 
testator's  attempted  disposition;  but  if,  on 
the  contrary,  he  choose  to  enforce  his  propri- 


Daniel,  after  commenting  on  the  former 
case,  and^  remarking  that  Judge  Baldwin 
had  stated  the  doctrine  somewhat  too  strongly, 
says:  "I  think  it  fairly  results  from  the  au- 
thorities, that  wherever  the  inference  against 
the  widow's  right  is  clear  beyond  reason- 
able doubt — wherever  the  implications 
against  her  are  so  strong  that  to  defeat 
them  resort  must  be  had  to  a  forced,  far- 
fetched or  unreasonable  construction  of  the 
will,  a  case  is  made  to  put  her  to  her  election." 

Applying  these  principles  to  the  will  before 
us,  it  is  plain  that  no  case  of  election  is 
raised.  Here  the  testator  had  an  interest  to 
the  extent  of  two-thirds  in  the  farm  known 
as  Seguine.  There  is  nothing  on  the  face  of 
the  will,  taking  all  its  provisions,  and  con- 
struing it  as  a  whole,  which  indicates 
clearly  or  by  necessary  implication,  that  the 
testator  intended  to  dispose  of  anv  part  of 
Seguine  not  his  own,  or  that  his  disposition 
as  to  Seguine  was  not  confined  to  the  two- 
thirds  which  he  owned  in  fee  simple. 

It  is  to  be  particularly  noticed  that  the  tes- 
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tator  nowhere  in  his  will  disposes  of  Seguine 
specifically.  If  disposed  of  at  all  it  is  by  gen- 
eral words.  Indeed,  Seguine  is  not  mentioned 
in  the  will  at  all,  except  in  the  second  clause, 
in  which  the  testator  empowers  his  execu- 
tors (if  to  the  interest  of  his  wife  and  chil- 
dren), to  sell  and  convey  any  portion  of  the 
real  and  personal  estate,  "except  the  home- 
stead known  as  Seguine."  It  cannot  be  said, 
upon  any  fair  construction  or  necessary  im- 
plication, that  the  testator,  in  using  this  lan- 
guage, or  in  directing  a  general  division  of 
his  whole  estate  upon  the  death  or 
92  marriage  *of  his  widow,  or  the  arrival 
at  the  age  of  twenty  years  of  his  young- 
est child,  disposed  of  that  part  of  Seguine 
which  was  not  his  own,  but  which  belonged 
to  his  children.  Indeed,  it  may  be  fairly 
presumed  that  the  very  consideration  which 
mfluenced  the  testator  to  "except  the  home- 
stead known  as  Seguine"  from  the  sale  by 
his  executors,  was  the  fact  that  he  knew  that 
he  was  the  owner  of  but  two-thirds,  while  his 
children  were  the  owners  of  the  remaining 
third.  At  any  rate,  it  is  clear  that  no  such 
plain  and  unequivocal  intention  on  the  part 
of  the  testator  to  give  away  that  which  is 
not  his  own  is  indicated,  as  constitutes,  un- 
der all  the  authorities,  a  case  of  election. 

In  Miller  v,  Thrugood,  33  Beavan,  re- 
ported also  in  42  Law  Journal,  1864.  Eq.  p. 
511,  the  doctrines  on  the  subject  of  election 
are  stated  in  language  which  has  peculiar 
force  in  application  to  the  case  before  us. 
Sir  John  Romilly  says:  "The  cases  upon 
the  subject  of  election  resolve  themselves 
into  this:  If  the  testator  has  a  partial  inter- 
est in  the  particular  property,  and  he  dis- 
poses of  the  whole  specifically,  and  then 
gives  the  owner  of  the  other  portion  some 
interest  under  the  will,  a  question  of  elec- 
tion arises,  and  the  owner  of  the  other  por- 
tion must  elect  to  take  under  or  against  the 
will.  But  if  the  testator  does  not  dispose  of 
the  property  specifically — if  he  uses  general 
words,  then  no  question  of  election  arises, 
as  the  language  he  employs  applies  to  his 
own  interest  in  the  property,  and  does  not 
imply  an  intention  to  dispose  of  any  other 
property  than  his  own.  These  principles 
are  to  be  collected  from  the  cases." 

In  the  will  before  us  there  are  no  words 
disposing  of  Seguine  specifically,  but  only 
general  words  disposing  of  the  testator's 
whole  estate  at  a  certain  period,  the  only 
mention  of  Seguine  being  to  except  it  from 
the  provision  of  the  will  empowering  his 
executors  to  sell  his  real  estate,  and  that 
"exception"  is  entirely  consistent  with 
93  *the  intention  of  the  testator  to  dis- 
pose of  the  interest  only  which  he 
had  in  the  property. 

The  court  is  therefore  of  opinion  that  the 
decree  of  the  said  circuit  court,  so  far  as  it 
puts  the  appellants  to  an  election,  be  re- 
versed, and  in  all  other  respects  be  affirmed. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  statad 
in  writing  and  filed  with  the  record,  that  the 
said  decree  of  the  said  circuit  court,  so  far 
as  it  declares  that  "the  testator,  W.  B.  Gates, 


disposed  of  the  farm  known  as  Seguine  by 
his  will,  and  thereby  put  his  children,  Blanch 
C,  Lillie  W..  and  Judith  F.  Gates,  to  an 
election,  either  to  confirm  the  will  as  to  one- 
third  of  Seguine,  or  to  claim  against  the 
will,"  is  erroneous.  It  is  therefore  decreed 
and  ordered  that  the  said  decree  to  this 
extent,  be  reversed  and  annulled,  but  in  all 
other  respects  affirmed;  and  that  the  appel- 
lants recover  against  the  appellees  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  and  supersedeas  here.  And 
this  court  now  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to 
have  entered,  it  is  adjudged,  ordered  and 
decreed,  as  the  opinion  of  this  court,  that 
the  testator,  W.  B.  Gates,  did  not  dispose  of 
the  whole  of  the  farm  known  as  Seguine, 
but  only  the  two-thirds  thereof  to  which  he 
had  title;  and  that,  therefore,  the  appellants, 
Blanch  C,  LilHe  W.,  and  Judith  F.  Gates, 
were  not  put  to  an  election,  either  to  con- 
firm the  will  as  to  its  disposition  of  one- 
third  of  Seguine,  or  to  claim  against  the 
will,  as  declared  by  the  decree  of  the  cir- 
cuit court  of  Chesterfield.  All  of  which  is 
ordered  to  be  certified  to  said  circuit  court. 
Decree  reversed. 


94 


^Patteson  ft  als.  v.  Bondurant's 
Ex'ors  ft  als. 

March   Term,    1878,   Richmond. 


I.  In  I860,  B  executes  his  bond,  with  G  as  his  surety,, 
to  P,  for  $12,000,  payable  January  I,  1864,  in  part 
of  the  purchase  money  of  a  tract  ot  land.  P  died 
in  1862,  and  directed  that  his  estate  should  be  kept 
together  until  his  youngest  child  came  of  age,  and 
appointed  his  widow  his  executrix.  B  died  soon 
afterwards,  and  his  son,  A,  was  one  of  his  execu- 
tors. In  1864,  Mrs.  P  was  informed  by  the  Con- 
federate assessor  that  she  must  take  an  oath  or 
pleadge  herself  to  receive  payment  of  ante-bellum 
debts  in  Confederate  money,  or  pay  her  taxes  in 
gold  or  silver.  In  December,  1864,  A,  knowing 
that  Mrs.  P  thought  if  she  refused  to  receive  pay- 
ment of  the  debt  in  Confederate  money  she  would 
have  to  pay  her  taxes  in  gold  or  silver,  that  she 
was  unwilling  to  receive  such  payment,  that  she 
had  no  use  for  the  money,  but  if  received  she 
would  have  to  invest  it,  called  on  her  and  paid  her 
the  money  and  took  in  the  bond;  the  depreciation 
of  the  currency  being  then  as  twenty  for  one  in 
gold — Held: 

1.  Paymentu  to  Fiduciary  In  Confederate 
Currency — Devantavlt. — Mrs.  P  in  receiv- 
ing payment  of  the  debt  in  Confederate  currency, 
committed  a  devcutavit  of  her  testator's  estate. 
Same — Same — Liability  of  Debtor.* — A. 
knowing  the  constraint  under  which  Mrs.   P  was 


'Payment  to  Fiduciary  in  Confederate 
Currency — friability  of  Debtor. — In  Helsley 
et  al,  V.  Fultz,  76  Va.  671,  where  the  principal  case 
is  cited  with  approval,  the  court  said:  "There  are  « 
ntnnber  of  cases  in  which  it  has  been  held  by  this 
court,  that  although  the  fiduciary  w*.o  received  de- 
preciated Confederate  currency  in  payment  of  a  well 
secured  specie  debt  was  guilty  of  a  devtutwit,  yet 
the  debtor  -vhc  made  the  payment  was  protected,  be- 
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acting,  that  she  had  no  use  for  the  money,  but 
would  have  to  invest  it,  participated  in  the 
drvxiofit,  and  his  testator's  estate  is  primarily 
liable  to  pay  the  debt. 

This  was  a  suit  in  equity  in  the  circuit 
court  of    Buckingham    county,    brought    in 
September,  1869,  by  Walker  J.  Patteson,  and 
others,  devisees  and  legatees  of  James  M. 
Patteson,    against    the    executors,    devisees 
and  legatees  of  Thomas  M.  Bondurant,  de- 
ceased, and  Willie  Ann  Patteson,  in  her  own 
right  and  as  executrix  of  James  M.  Patte- 
son, deceased,  to  subject  the  estate  of 
95       said    Thomas    *M.     Bondurant,    and 
especially  a  tract  of  land  called  Oak- 
lawn,   to    pay    the    amount   of    a    bond    of 
}  12,000,  which   Bondurant  had  executed  to 
ames  M.  Patteson,  in  1860,  with  Grandison 
Mosely  as  his  surety,  as  a  substitute  for  a 
bond  for  the  same  amount  executed  by  T. 
M.  Farrow,  in  1857,  to  satid  Patteson,  ;n  part 
payment  of  the  purchase  money  of  the  tract 
of  land  called  Oaklawn.     The  first  bond  was 
payable  in  eight  years,  with  interest  payable 
annually,   and    the    bond    of    Bondurant    was 
made  payable  at  the  same  time.    In  Novem- 
ber or  December,  1863,  this  bond  was  paid  by 
Alexander  J.  Bondurant,  one  of  the  execu- 
tors of  Thomas  M.  Bondurant,  deceased,  to 
Mrs.  Willie  Ann  Patteson,  the  executrix  of 
James    M.    Patteson,    the     payment     being 
made  in  Confederate  money,  which  at  tJhat 
time  was  as  twenty  to  one   in   gold.     The 
court  below   dismissed   the   bill.      And   the 
plaintiffs  thereupon  applied  to  this  court  for 
an  appeal.     The    case    is    stated    by   Judge 
Anderson  in  his  opinion. 

William  T.  Robertson,  Southall  and  John 
D.  Moon,  for  the  appellants. 
William  M.  Cabell,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 

the  court.  ,    ,  ^ 

The  doctrine  has  been  well  settled  by  sev- 
eral decisions  of  this  court,  that  a  fiduciary 
is  not  justified  in  receiving  greatly  depreci- 
ated currency  in  payment  of  a  gold  debt,  or 
a  debt  which  was  equivalent  to  gold,  unless  it 
was  necessary  for  the  payment  of  debts  or 
legacies,  or  unless  other  circumstances  in 
relation  to  the  safety  of  the  debt  or  the  con- 
dition of  the  estate  made  it  expedient  and 
proper.  Hannah's  adm'r  v.  Boyd  &  wife, 
25  Gratt.  692,  701-2;  Tosh  v.  Robertson,  27 

Gratt.   270;   Bedinger   v.   Wharton,    lb. 
M       857.     It  has  also   been   *held  that  a 

fiduciary   had   no   right    to   collect    a 
specie   debt    m    Confederate    money    when 

cause,  as  a  general  rule,  the  debtor  did  not  know  the 
state  of  the  executorial  accounts,  and  he  had  the  right 
to  presume  that  the  money  is  needed  for  the  purpos.: 
of  paying  debts  or  legacies,  or  for  some  other  object 
advantageous  to  the  estate.  But  it  is  equally  well 
settled  that  if  the  debtor  is  appraised  at  the  time  that 
the  money  is  not  needed  for  any  of  these  purposes,  if 
he  is  aware  that  the  collection  was  made  merely  for 
iBvettment  in  Confederate  bonds,  and  the  safety  of 
the  fund  thus  haaardcd  upon  issues  of  the  war,  he  is 
equally  guilty  with  the  fiduciary  who  receive  the 
money,  and  like  him  U  answerable  to  the  parti  ?s 
iatercsted." 


greatly  depreciated,  for  the  purpose  of  in- 
vestment. Campbell's  ex'ors  v,  Campbell's 
ex'or,  22  Gratt.  649;  Crickard's  ex  or  v. 
Crickard's  legatees,  25  Gratt.  410.  That  it 
would  be  a  devastavit  and  breach  of  trust  in 
an  executor.  It  is  also  the  settled  doctrine 
of  this  court  that  the  debtor,  or  he  who  pays 
the  money  to  the  executor,  in  discharge  oi  the 
obligation,  knowing  that  it  was  not  needed 
for  the  payment  of  debts  or  legacies,  or 
that  the  safety  of  the  debt  did  not  require 
its  collection,  but  that  if  received  it  would 
be  for  investment,  and  would  involve  the 
executor  in  a  devastavit  and  breach  of  trust, 
will  be  held  to  be  a  participant  in  the  devas- 
tavit and  breach  of  trust,  Pinkard  v.  Woods, 
8  Gratt.  140;  Cocke  &  al.  v.  Minor  &  als., 
25  Gratt.  246;  Jones'  ex'or  v.  Clarke,  lb. 
642;  and  Tosh  v.  Robertson,  supra. 

The  court  is  of  opinion  that  the  bond  of 
Thomas  M.  Bondurant,  deceased,  and  Grand- 
ison Mosely,  involved  in  this  suit,  was  for  a 
gold  debt  or  its  equivalent.     It  was  executed 
to  James  M.  Patteson,  prior  to  the  late  war, 
for  a  tract  of  land  in  Buckingham  county, 
known  as  Oaklawn.     The  tract  of  land  was 
sold  by  the   said   Patteson  to  Thomas   M. 
Farrow,  in   1857,   for  $12,000,   and   the   said 
Farrow    executed   his    bond,    with    security 
therefor,  on  the  23d  of  January,  1858,  pay- 
able six  years  after  date,  with  interest  from 
the  1st  of  January,  1858.     The  said  Farrow, 
some  time  in  1860,  sold  the  same  tract  of 
land  to  Thomas  M.  Bondurant,  for  a  fraction 
less  than  $13,000;  and  by  agreement  between 
the    parties,    Bondurant    executed    his    bond 
jointly  with  Grandison  Mosely  for  $12,000, 
part  thereof,  to  James  M.  Patteson,  which 
he     received    in     place    of    Farrow's    bond, 
which  he  surrendered  to  him.    The  Bondu- 
rant bond  was  payable  at  the  same  time,  the 
23d   of  January,   1864.     In    1862,   James    M. 
Patteson    died,    and   by    his    will    ap- 
97        pointed  his  wife,  *Willie  Ann  Patteson, 
his    executrix,     requesting    that     she 
should  not  be  required  to  give  security.     He 
directed  that  his  estate  should  be  kept  to- 
gether   until    his    youngest    child   attained 
twenty-one  years  of  age,  for  the  purpose  of 
raising   and   educating   his   children,   unless 
his   representatives   should   think   it   practi- 
cable to  advance  his  children,  as  they  be- 
came of  age  or  married,  not  exceeding  in 
any    case    their    distributive    shares    of    his 
estate  respectively.     He  also  authorized  his 
three   sons   to   qualify  as   his  executors,   as 
they  respectively  attained  twenty-one  years 
of  age.     It  does  not  appear  that  either  of 
them  ever  qualified.     He  left  five  children, 
all  of  whom  were  infants  at  his  death. 

Thomas  M.  Bondurant  also  died  the  same 
year,  and  Thomas  and  Alexander  J.,  his  sons, 
and  yilliam  P.  Hall,  qualified  as  his  execu- 
tors. In  the  month  of  December,  1863,  Alex- 
ander J.  Bondurant.  as  executor,  paid  the 
executrix  the  amount  of  said  bond  of 
$12,000,  in  Confederate  money,  dollar  for 
dollar,  and  took  up  the  bond.  At  that  time 
Confederate  money  was  so  depreciated  that 
twenty  dollars  of  it  was  worth  only^one  in 
gold,  and  the  said  executor  discharged  a  gold 
I  debt   of   $12,000   in   a   currency    which    was 
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worth  only  one-twentieth  of  its  value,  or 
$600. 

It  appears  that  less  than  twelve  months 
before,  this  same  executor,  when  he  paid  to 
Mrs.  Patteson,  the  executrix,  the  interest 
then  due  on  said  bond,  proposed  to  pay  her 
in  a  short  time  the  principal  in  Confederate 
money,  when  she  mformed  him  that  she 
was  unwilling  to  receive  it,  and  had  no  use 
for  it.  Confederate  money  was  then  of 
much  greater  value,  being  in  relation  to 
gold  as  three  to  one,  than  it  was  in  De- 
cember following,  when  she  received  it. 

How  can  this  be  explained?  It  is  accounted 
for   by   the   evidence   in   the    record. 

98  Shortly  before  the  Confederate  *money 
was  tendered  to  her  by  said  executor, 

she  had  been  informed  by  the  Confederate 
assessor  that  she  was  required  by  the  law 
then  in  force  to  receive  payment  of  ante- 
bellum debts  in  Confederate  money,  or  pay 
her  taxes  in  gold  or  silver,  and  that  unless 
she  would  take  an  oath  or  pledge  her  solemn 
word  to  receive  payment  of  such  debts  in  such 
currency,  she  would  have  to  pay  her  taxes  in 
gold  or  silver.  She  was  unable  to  pay  her 
taxes  in  gold  and  silver,  and  relying  upon 
this  representation,  as  she  and  her  eldest  son, 
George,  who  was  then  about  seventeen  years 
of  age,  understood  it,  she  solemnly  pledged 
her  word  to  the  assessor  that  she  would  r:!- 
ceive  payment  of  her  ante-bellum  debts  in 
that  currency.  Soon  afterwards  her  said 
son  met  the  said  executor  in  the  road,  who 
asked  him  if  his  mother  would  receive  pay- 
ment of  the  bond  in  question  in  Confederate 
currency?  To  which  George  replied  that,  as 
she  would  have  to  receive  it  in  that  cur- 
rency, or  pay  her  taxes  in  gold  or  silver, 
which  she  was  unable  to  do,  he  supposed 
she  would  receive  it.  And  thereupon  he  sent 
a  message  by  him  to  his  mother,  that  he 
would  be  down  in  a  few  days  to  pay  the 
money.  This  is  proved  by  George  Patter- 
son, and  there  is  no  testimony  in  conflict  with 
him,  and  although  Mr.  Bondurant  says  in  his 
answer  that  he  does  not  recollect  of  sending 
the  message,  the  testimony  of  George  is 
corroborated  by  the  circumstances. 

He  came  down,  he  says,  about  the  11th  of 
December.  Mrs.  Patteson  and  George  both 
testify  that  it  was  the  Saturday  before  the 
second  Monday.  Mr.  Bondurant  states  affirma- 
tively that  he  was  there  previously  in 
November,  but  there  is  no  testimony  to  sup- 
port it,  and  the  testimony  of  both  Mrs.  Pat- 
teson and  George  is  to  the  contrary.  He  is 
probably  mistaken,  and  confounds  the  in- 
terview with  George  with  an  interview  with 
his  mother  in  November.  It  is  probable  he 
intended  to  call  on  Mrs.  Patteson,  and  after 
meeting  with    George   he   deemed   it 

99  ♦unnecessary.   There  is  some  discrep- 
ancy in  his  statement  in  his  answer 

of  what  occurred  when  he  called  to  pay  the 
money  and  lift  his  testator's  bond,  and  the 
testimony  of  Mrs.  Patteson  and  George;  or 
at  least  his  statement  is  not  as  full  as  theirs. 
It  is  doubtless  an  honest  difference  in  recol- 
lection, so  far  as  they  differ,  and  is  not 
material. 

It  is  evident  that  the  executrix,  in  accept- 


ing payment  in  Confederate  money  so  de- 
preciated, acted  under  constraint.  She  did 
not  freely  and  willingly  receive  it;  but  she 
took  it  because  she  felt  that  there  was  no 
help  for  her,  that  she  was  obliged  to  receive 
it,  or  submit  to  what  she  regarded  as  a 
greater  evil.  The  executor  denies  that  he 
had  any  complicity  or  connection  with  the 
statements  and  representations  as  laid  to  the 
door  of  William  P.  Oliver.  If  these  represen- 
tations had  been  made  by  his  contrivance,  or  at 
his  suggestion,  it  would  have  been  the  perpe- 
tration of  a  gross  fraud  against  the  represen- 
tative of  James  M.  Patteson.  There  is  no 
proof  to  sustain  any  such  imputation.  He  does 
not  believe  that  William  P.  Oliver  made 
any  such  statements.  That  he  did,  is  proved 
by  two  witnesses.  And  he  adds,  if  he  did, 
he  was  ignorant  of  it,  and  is  in  no  manner 
responsible  therefor.  He  says  further,  he 
does  not  know  that  he  ever  mentioned  the 
$12,000  bond  to  Oliver,  the  assessor;  if  he 
ever  did,  it  was  alone  in  connection  with 
the  lists  of  his  testator's  estate.  He  does  not 
say  that  it  was  not  mentioned  to  him  by  one 
of  his  co-executors,  nor  do  they  deny  hav- 
ing mentioned  it  to  him.  He  admits  that  on 
the  rendition  of  the  lists,  the>r  indicated  a 
willingness,  as  executors  and  as  individuals,  to 
receive  Confederate  States  treasury  notes  for 
their  respective  dues.  If  such  a  declaration  was 
required  of  them  by  the  assessor,  they 
might  well  conclude  that  it  would  be  re- 
quired of  them  by  the  assessor,  they  might 
well  conclude  that  it  would  be  required  of 
Mrs.  Patteson.  He  does  not  say  that  he  did 
not  know  she  had  pledged  her  word 
100  to  the  assessor  that  she  would  ♦re- 
ceive Confederate  money  in  the  pay- 
ment of  ante-bellum  debts.  He  must  have 
had  some  information,  or  reason,  which  in- 
duced him  to  enquire  of  George  Patteson  if 
his  "mother  was  ready  to  receive  the  money 
for  the  $12,000  bond,"  when  she  had  refused 
to  receive  it  months  before,  when  the  cur- 
rency was  far  less  depreciated.  At  all  events 
he  learned  from  him  the  reason  why  she 
would  receive  it,  if  at  all,  because  the  lodg- 
ment had  been  made  on  her  mind  by  some 
means  or  other,  that  if  she  refused  to  re- 
ceive it,  she  would  have  to  pay  her  taxes  in 
gold  or  silver.  He  learned  the  same  from 
Mrs.  Patteson  when  he  paid  her  the  Con- 
federate money  and  demanded  his  testator's 
bond.  He  knew  that  she  did  not  receive  it  of 
her  free  will  and  accord,  but  under  the  impres- 
sion of  constraint  and  compulsion;  that  she 
regarded  it  as  almost  worthless;  that  she  had 
no  use  for  it;  that  she  did  not  need  it  for  the 
payment  of  debts  or  legacies,  because  her 
calculation  was  that  she  would  have  to  in- 
vest it;  for  she  asked  his  advice  how  she 
had  best  invest  it,  and  he  gave  it  to  her. 

Upon  this  presentation  of  the  case  by  the 
record,  it  appears  that  for  this  gold  debt  of 
$12,000,  due  the  estate  of  her  testator,  his  chil- 
dren and  distributees  being  infants,  the  execti- 
trix  received  from  the  executor  of  the  obli- 
gor, Confederate  money  worth  only  about 
$600  in  gold,  when  it  was  not  necessary  for 
her  to  collect  it  for  the  payment  of  debts  or 
legacies,  or  for  the  safety  of  the  debt,  but  for 
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investment     The    debt   seems    to    have    been 
at  that  time  perfectly  secure.    The  land  was 
bound  for  it    It  was  also  secured  by  Gradi- 
son  Mosely  being  jointly  bound  for  it  with  the 
estate  of   Thomas   M.   Bondurant    There    is 
nothing  in  the  record  to  show  that  Mosely  was 
not  entirely  solvent  and  good  for  the  debt; 
and  the    estate    of    the    principal   obligor    is 
shown  to  have  been  at  that  time  very  valu- 
able, both  as  to  the  personalty  and  the  realty ; 
so  valuable  that  his  executors,  before 
Itl      qualification,  were  ^required  to  exe- 
cute a  bond  in  the  penalty  of  $400,000. 
The  court  is  of  opinion,  therefore,  upon  the 
authorities  above  cited,  that  the  executrix, 
ID  receiving  payment  of  the  said  debt  in  a 
currency  of  so  little  value,  committed  a  de- 
vastavit and  breath   of   trust.    There  is   a 
class  of  cases  in  which  this  court  has  not 
held  the  payer  of  the  money  to  an  execu- 
tor or  administrator,  to  be  a  participant  in 
the  devastavit  or  breach  of  trust,  upon  the 
ground  that  he  could  not  be  presumed  to 
knew  what  was  the  condition  of  the  estate, 
or  that  there  might  not  be  uses  for  which 
it  could  be  advantageously  received  and  ap- 
plied for  the  benefit  of  the*  estate,  or  that 
there  might  be  a  necessity  on  the  executor 
to  receive  it  for  payment  of  debts  or  lega- 
cies. Tosh  V.  Robertson,  supra.    But  in  this 
case  no  such  presumption  can  be  raised  in 
favor  of  the  executor  of  the  principal  ob- 
ligor, for  it  is  shown  that  he  was  informed 
that  the  executrix  had  no  use  for  the  money, 
and  that  if  she  received  it  she  would  have 
to  seek  out  some  mode  of  investment,  and 
he  required  her  to  take  it,  though  he  was 
?warc  that  she  was  very  averse  to  it,  and 
only  3rielded  her  objections  under  a  wrong 
impression  that  if  she  did  not,  the   estate 
would  be  subjected  to  greater  evils. 

Under  these  circumstances,  as  disclosed 
by  this  record,  Alexander  J.  Bondurant,  ex- 
ecutor of  Thomas  M.  Bondurant,  the  princi- 
pal obligor,  must  be  held,  not  only  to  have 
participated  in  the  devastavit  and  breach  of 
trust  but  to  be  responsible  for  it,  and  to 
be  primarily  liable  therefor  to  the  heirs  and 
distributees  of  James  M.  Patteson,  deceased, 
and  that  the  estate  of  the  principal  obligor 
and  the  surety  Grandison  Mosely  are  still 
liable  on  said  bond,  and  that  there  should 
be  a  decree  in  favor  of  Willie  Ann  Patte- 
son, executrix  of  James  M.  Patteson,  against 
the  executors  of  Thomas  M.  Bondurant,  de- 
ceased, de  bonis  testatoris,  for  $12,000,  the  prin- 
cipal of  said  bond,  with  interest  thereon 
lOS  at  the  rate  of  six  per  *centum  per  an- 
num, from  the  1st  of  January,  1864,  till 
payment,  subject  to  a  credit  as  of  the  first  of 
January,  1864,  for  $1,235.65,  the  value  of  the 
tobacco  in  which  a  portion  of  the  Confederate 
money  received  by  the  executrix  was  invested, 
and  which  she  realized,  being  more  than  the 
scaled  value  as  of  that  date  of  the  whole  of 
the  Confederate  money  paid  to  her  by  the 
said  executor;  and  that  the  said  tract  of 
land  known  as  Oaklawn,  for  the  purchase 
money  of  which  said  bond  of  $12,000  was 
given,  shall  be  sold  and  the  proceeds  of  sale  be 
applied  to  the  pavment  of  the  balance  due  on 
said  debt;  and  if  that  shall  prove  insufficient 
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to  satisfy  the  same,  the  decree  should  author- 
ize the  executrix  to  sue  out  an  execution  of  fi. 
fa.  agamst  the  assets  of  the  said  Thomas  M. 
Bondurant,  deceased,  in  the  hands  of  his  ex- 
ecutors to  be  administered  for  the  residue  of 
said  debt;  and  if  that  should  prove  unavail- 
mg,  that  she  be  allowed  to  apply  to  the 
said  circuit  court  for  further  assistance  to 
obtain  satisfaction,  of  what  may  remain  of 
said  debt,  out  of  the  estate  of  said  Thomas 
M.  Bondurant,  deceased,  and  ultimately  agamst 
the  surety,  Grandison  Mosely,  if  the  estate 
of  said  decedent  should  prove  insufficient 
to  satisfy  the  whole  debt  and  costs,  for 
what  may  remain  to  be  satisfied. 

The  court  is  of  opinion,  therefore,  to  re- 
verse the  decree  of  the  circuit  court  of 
Buckingham,  with  costs,  and  to  remand  the 
cause  for  further  proceedings  to  be  had 
therein  in  conformity  with  this  opinion. 
The  decree  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
m  writing  and  filed  with  the  record,  that 
the  executrix  of  James  M.  Patteson  com- 
mitted a  devastavit  and  breach  of  trust  in 
receiving  Confederate  money  from  Alex- 
ander J.  Bondurant,  executor  of  Thomas 
108  M.  Bondurant,  in  December,  *1863,  when 
it  was  greatly  depreciated,  in  payment  of 
the  bond  of  twelve  thousand  dollars,  executed 
in  1860  by  the  said  decedent  jointly  with 
Grandison  Mosely  as  his  surety,  for  the 
tract  of  land  situate  in  Buckingham  coun- 
ty, known  as  Oaklawn;  and  that  under  the 
circumstances  of  the  case,  the  said  Alexan- 
der J.  Bondurant,  as  executor  as  aforesaid, 
must  be  held  not  only  to  be  a  participant  in 
said  devastavit  and  breach  of  trust,  but 
should  be  held  primarily  liable  therefor. 

It  is,  therefore,  adjudged  and  decreed 
that  the  decree  of  the  circuit  court  dis- 
missing the  plaintiffs*  bill  be  reversed  and 
annulled,  and  that  the  executors  of  Thom- 
as M.  Bondurant.  deceased,  out  of  any  as- 
sets of  said  decedent  in  their  hands,  do  pay 
to  the  plaintiffs  their  costs  expended  in  the 
prosecution   of   their   appeal   here. 

And  the  court,  proceeding  to  render  such 
decree  as  ought  to  have  been  rendered  by 
the  court  below,  it  is  decreed  that  Thomas 
L.  Bondurant,  Alexander  J.  Bondurant, 
and  William  P.  Hall,  executors  of  Thomas 
M.  Bondurant,  deceased,  do  pay  to  Willie 
Ann  Patteson,  executrix  of  James  M.  Patte- 
son, out  of  any  assets  of  the  estate  of  said 
Thomas  M.  Bondurant  in  their  hands  to  be 
administered,  the  sum  of  twelve  thousand 
dollars,  with  interest  thereon  at  the  rate  of 
six  per  centum  per  annum  from  the  1st  day 
of  January,  1864,  till  payment,  subject  to  a 
credit  for  $1,235.65  as  of  the  said  1st  day  of 
January,  1864,  and  the  costs  of  this  suit  in 
the  said  curcuit  court  And  unless  the  same 
be  paid  in  a  reasonable  time,  to  be  deter- 
mined by  said  court,  that  a  decree  be  entered 
therein  for  the  sale  of  the  tract  of  land  in 
the  bill  and  proceedings  mentioned,  known 
as  Oaklawn,  upon  such  terms  as  the  said 
court  may  deem  reasonable  and  just,  to  sat- 
isfy the  same.  And  if  the  proceeds  of  such 
sale  should  be  insufficient  to  satisfy  the  whole 
of  said  debt  with  interest  and  costs,  and  there 
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is  no  estate  of  said  decedent  out  of 
104  which  the  residue  thereof  can  be  ♦sat- 
isfied, the  said  Willie  Ann  Patteson, 
executrix  as  aforesaid,  may  apply  to  the 
said  circuit  court  for  a  decree  against  Gran- 
dison  Mosely,  the  surety  of  the  said  Thomas 
M.  Bondurant  in  the  said  bond  for  $12,000, 
for  the  unsatisfied  residue  thereof.  And  this 
cause  is  remanded  to  the  circuit  court  of 
Buckingham  county  for  further  proceedings 
to  be  had  therein,  in  conformity  with  this 
order  and  the  opinion  filed  with  the  record. 
Decree  reversed. 


105 


♦Ayres  ft  als.  v.  Robins. 

March   Term,    1878,  Richraond. 


1.  Sale  of  LaDd — Specific  Performance — 
Bqiiity  Jvrladtctiom.* — On  the  31st  of  July, 
1866,  R  and  A  enter  into  a  contract  by  which  R 
sells  to  A  a  tract  of  land  on  Cherrystone  creek,  and 
covenants  that  by  the  1st  of  January,  1867,  he  will 
convey  the  land  to  A  by  deed,  with  general  war- 
rants at  the  cost  of  the  vendee  by  proper  deed  ten- 
dered by  A,  and  will  deliver  possession  free  of  in- 
cumbrance. And  A  covenants  to  pay  to  R  $9,000, 
of  which  $5,000  by  the  1st  of  January,  1867,  and 
sooner  if  R  shall  have  made  the  conveyance  and 
delivered  possession,  and  for  the  balance  in  one  and 
two  years,  with  lien  on  the  land  from  the  day  the 
convey;ince  is  made  and  possession  given.  And  R 
covenanted  that  he  would  on  or  about  the  1st  of 
May,  1867,  remove  or  cause  to  be  removed  the 
stakes  marking  the  oyster  grounds  of  S  and  D,  so 
that  these  grounds  shall  be  left  unencumbered  by  the 
latter,  and  remain  to  the  use  of  A.  A  was  put 
into  possession  and  paid  the  $5,000  and  the  first 
and  a  part  of  the  second  deferred  payments;  but 
had  not  tendered  to  R  a  deed  to  be  executed.  In 
October,  1870,  R  files  his  bill  for  the  specific  per- 
formance of  the  contract,  and  averring  his  perform- 
ance or  willingness  to  perform.  On  demurrer  on 
the  ground  that  the  plaintiff  had  his  remedy  by 
action  at  law  for  the  balance  of  the  purchase 
money — Held:  That  though  the  plaintiff  might 
have  sued  at  law,  that  would  not  have  afforded  a 
remedy  against  the  land;  and  therefore  equity  had 
jurisdiction   of  the  case. 

2.  Dependent  Covenants. — A  answers  and  says 
that  R  has  not  complied  with  his  covenant  to  re- 
move the  sUkes  of  S  and  D,  whereby  he  lost  an 
important  part  of  his  inducement  to  purchase  the 
land,  and  that  the  damage  thus  sustained  was  fully 
equal  to  the  balance  of  the  purchase  money  unpaid, 
and  without  asking  for  a  rescision  of  the  contract, 
claimed    an    abatement    of    the    price — Held:     The 

covenants  to  pay  the  two  deferred  payments 

106         *"*^  ***  remove  the  "stakes  of  S  and  D,  were 

dependent;    and  R  not  having  removed  them, 

A  is  entitled  to  have  an  abatement  from   the  pur- 


*Vendor*a  Lien — Enforcement  in  IBanlty. 

— For  authorities  supporting  the  proposition  that  the 
possessor  of  a  vendor's  lien  is  not  confined  to  his 
remedy  at  law  but  may  enforce  his  lien  in  equity, 
see  generally  28  Am.  &  Eng.  Enc.  Law,  182.  See 
also  Kane  v.  Mann,  93  Va.  248,  and  l-ayette  Land 
Co.   ▼.   R.   Co.,    Id.    283,    citing   principal   case. 

In  Smith  v.  Henkel,  81  Va.  524,  it  was  held  that 
the  enforcement  in  equity  of  a  retained  vendor's  lien 
is  a  matter  of  right. 


chase  money  to  the  extent  of  the  damage  he  has 
sustained  by  this  failure  of  R  to  execute  his  cove- 
nant. 
8.  Appeal — Re-rlcfr — B-ridence. — The  court  di- 
rects an  issue  to  be  tried  at  its  bar  to  ascertain 
whether  R  has  complied  with  his  covenant  to  re- 
move the  stakes  of  S  and  D,  and  if  he  has  not,  what 
damage  A  has  sustained  by  his  failure  to  do  so. 
The  first  jury  return  a  verdict  that  all  the  stakes 
have  not  been  removed,  and  ascertain  its  damage 
at  $2,137.50.  This  verdict  is  set  aside  by  the  court 
on  the  motion  of  the  plaintiff,  and  no  exception  is 
taken.  The  second  jury  did  not  agree,  and  the 
third  found,  as  did  the  first,  as  to  the  removal  of 
the  stakes,  but  found  a  verdict  for  only  $350  dam- 
ages. A  moved  the  court  to  set  aside  this  verdict, 
but  the  court  overruled  the  motion,  and  A  excepted; 
but  the  exception  does  not  contain  the  facts  or  the 
evidence.  The  court  makes  a  decree  for  the  amount 
of  tne  purchase  money  due,  after  crediting  the  $350, 
and  A  appeals — Held:  An  issue  was  the  proper 
mode  of  ascertaining  the  damages;  and  the  bill  of 
exceptions  not  giving  the  evidence  before  the  jury, 
this  court  must  presume,  in  the  absence  of  the  evi- 
dence, that  the  verdict  was  correct.  Though  there 
were  depositions  in  the  record,  they  were  taken 
before  the  trial  of  the  issue,  and  it  did  not  appear 
that  they  were  read  before  the  jury,  or  if 
read   that   they   were   the   only   evidence. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Northampton  county,  brought  in 
October,  1870,  by  William  J.  Robins,  against 
Henry  H.  Ayres  and  Willis  Thompson,  to 
enforce  the  payment  of  a  balance  of  pur- 
'  chase  money  of  land  sold  by  said  Robins 
and  his  brother,  Joseph  W.  Robins,  who 
had  since  died,  to  said  Ayres  and  Thomp- 
son. There  was  a  decree  in  favor  of  the 
plaintiff;  and  thereupon  the  defendants  ob- 
tained an  appeal.  The  case  is  fully  stated 
by  Judge  Burks  in  his  opinion. 

J.  A.  Meredith,  for  the  appellants. 
No  counsel  for  the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

107  *This  is  an  appeal  from  certain  de- 

crees and  orders  of  the  circuit  court 
of  Northampton  county.  The  bill  was  filed  by 
William  J.  Robins  in  his  right  and  as  sole  heir 
and  distributee  at  law  of  Joseph  W.  Robins, 
deceased,  against  Henry  H.  Ajrres,  Willis 
Thompson,  and  the  wife  of  said  Ayres,  for  the 
specific  execution  of  a  contract  made  on  the 
31st  day  of  July,  1866,  for  the  sale  of  a  tract 
of  land  called  Salt  Grove,  in  Northampton, 
bordering  on  Cherrystone  creek. 

The  contract  was  in  writing,  signed  and 
sealed  by  the  parties,  and  a  copy  is  filed  as 
an  exhibit  and  made  a  part  of  the  bill.  "By 
the  terms  of  the  contract,  William  J.  Rob- 
ins and  Joseph  W.  Robins,  the  vendors,  de- 
scribed as  "parties  of  the  first  part,"  covenant, 
in  substance,  that  they  will,  on  or  before  the 
first  day  of  January,  1867,  convey  the  said 
tract  of  land  (the  quantity  and  general 
boundaries  of  which  are  given),  to  the  said 
Ayres  and  Thompson,  the  vendees,  described 
as  "parties  of  the  second  part,"  at  the  proper 
costs  and  charges  of  the  vendees,  by  such 
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proper  deed  of  conveyance  as  shall  be  ten- 
dered by  them,  and  they  (the  vendors)  will 
guarantee  the  title  to  the  vendees  by  a 
clause  of  general  warranty,  and  covenant 
that  the  land  is  free  from  all  encumbrance. 

This  covenant,  on  the  part  of  the  vendors, 
is  followed  by  other  covenants,  which  will 
be  best  understood  by  giving  the  l;)nguage  in 
which  they  are  expressed  in  the  contract: 
"And  it  is  hereby  expressly  agreed  between 
the  parties,  that  the  said  parties  of  the  first 
part  may.  give  such  deed  of  conveyance,  as 
aforesaid,  and  deliver  possession  of  the 
premises  on  the  first  day  of  January,  1867, 
or  at  any  day  previously  to  the  first  day  of 
January,  1867.  at  the  option  of  the  said  par- 
ties of  the  first  part,  and  that  the  said  par- 
ties of  the  second  part  shall  accept  and 
receive  the  same  accordingly.  In  considera- 
tion whereof,  the  said  parties  of  the  sec- 
106  ond  part  do  hereby  covenant  *and  agree 
to  and  with  the  said  parties  of  the  first 
part,  that  they,  the  said  parties  of  the  sec- 
ond part,  shall  and  will  pay  unto  the  parties  of 
the  first  part,  the  sum  of  nine  thousand  dollars 
($9,000),  to  be  paid  as  follows:  One  hundred 
dollars  ($100)  to  be  paid  in  cash  on  the  execu- 
tion of  these  presents,  five  thousand  dollars 
($5,000)  to  be  paid  on  the  first  day  of  Janu- 
ary, 1867,  if  the  said  parties  of  the  first  part 
shall  not  have  executed  such  deed  of  conv'»y- 
ance  and  delivered  possession  of  the  premises 
previously,  and  sooner  if  the  said  parties  of 
the  first  part  shall  sooner  execute  such  deed  of 
conveyance  and  deliver  possession  as  afore- 
said, and  upon  such  day  as  the  said  parties  of 
the  first  part  shall  execute  and  deliver  such 
deed,  deliver  such  possession  upon  such 
deed  being  tendered  as  aforesaid,  and  the 
balance  of  said  purchase  money  to  be  paid 
in  two  annual  payments  of  equal  amounts, 
to  be  secured  by  bonds  and  lien  on  the 
premises,  the  first  payment  to  be  made 
twelve  months,  and  the  other  two  years 
from  the  day  of  the  said  parties  of  the  first 
part  conveying  said  tract  of  land  and  deliver- 
ing such  possession  as  aforesaid,  or  being 
ready  and  willing  so  to  do,  and  perform  the 
covenants  herein  contained,  on  their  part,  with 
interest  on  said  two  deferred  payments  from 
date  of  such  conveyance  and  possession.  And 
it  is  hereby  agreed  between  the  parties  that  the 
graveyard,  as  now  enclosed,  is  to  be  ex- 
cepted out  of  such  deed  of  conveyance  and  de- 
livery of  possession,  and  is  to  remain  to  the 
use  of  the  said  parties  of  the  first  part  and 
their  heirs  forever,  free  from  the  use  and  con- 
trol of  the  said  parties  of  the  second  part,  and 
that  the  said  parties  of  the  first  part,  their 
heirs  and  assigns,  may  and  shall  have  right  of 
way  to  go  to  and  from  the  said  graveyard  at 
all  times  at  their  will  and  pleasure.  And  the 
said  parties  of  the  first  part  hereby  covenant 
with  the  said  parties  of  the  second  part,  that 
the3%  the  said  parties  of  the  first  part, 
108  shall  and  will,  by  or  before  the  *first 
day  of  May,  1867,  remove,  or  cause  to 
be  removed,  the  stakes  marking  the  oyster- 
plantings  of  Messrs.  Stevenson  &  Dunn,  so 
that  the  oyster-grounds  now  staked  out  and 
occupied  by  said  Stevenson  &  Dunn,  shall 
be  left  unencumbered  by  the  latter,  and  re- 
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main  to  the  use  of  the  said  parties  of  the 
second  part." 

The  bill,  admitting  that  the  purchasers 
had  made  the  cash  payment  promptly,  and 
had  also,  in  October,  1867,  paid  the  sum  of 
$4,900  in  discharge  of  the  instalment  of 
$5,000,  the  latter  sum  being  by  agreement 
abated  by  $100,  because  of  payment  before 
delivery  of  possession,  and  further  admitting 
that  the  purchasers  had  made  other  payments 
at  subsequent  dates,  alleges  that  they  had 
wholly  failed  and  refused  to  pay  the  third 
and  last  instalment  of  the  purchase  money 
and  a  part  of  the  second,  both  of  which  in- 
stalments had  been  for  s^me  time  due.  It 
alleges  that  the  purchasers  were,  under  the 
contract,  put  into  possession  of  the  premises 
in  December,  1867,  (a  short  time  after  pay- 
ment of  the  $4,900  as  aforesaid),  and  admit- 
ting that  no  deed  of  conveyance  had  been 
made  to  the  purchasers,  alleges  as  a  reason 
for  it  that  the  purchasers  had  never  tendered 
any  deed  as  by  the  contract  they  were  bound  to 
do,  and  that  the  vendors  had  always  been  ready 
and  willing  to  execute  such  deed  when  ten- 
dered, and  the  surviving  vendor  was  still 
ready  and  willing,  as  he  had  always  been,  to 
execute  the  deed  when  tendered.  Besides 
these  specific  allegations,  the  bill  alleges  in 
genera]  terms  the  performance  of  the  con- 
tract on  the  part  of  the  vendors,  and  readi- 
ness and  willingness  to  perform  the  same, 
concluding  with  a  prayer  for  general  relief, 
and  particularly  for  specific  execution  of  the 
contract,  and  that  the  purchasers  be  re- 
quired to  pay  the  balance  of  purchase  money 
remaining  unpaid  with  interest,  the  com- 
plainant offering  to  convey  the  land  to  the 
purchasers  by  deed  with  general  warranty 
and  free  of  encumbrance,  upon  sucn 
110  deed  being  tendered  *by  the  pur- 
chasers. The  purchasers  filed  a  general 
demurrer,  and  also  a  joint  answer  to  the  bill. 
In  their  answer  they  admit  the  contract 
filed  with  the  bill  and  their  possession  of 
the  land  under  it.  In 'addition  to  the  pay- 
ments admitted  in  the  bill,  they  claim  to 
have  made  other  payments,  and  that  all  of 
the  purchase  money  for  the  land  has  been 
paid,  except  a  portion  of  the  third  and  last 
installments,  amounting  to  about  $1,500, 
principal  money,  which  they  aver  they  are 
not  bound  to  pay,  and  do  not  intend  to  pay 
until  required  by  the  court  to  do  so. 

They  refer  to  the  covenant  of  the  vend- 
ors, "that  they  would  on  or  before  the  1st 
day  of  May,  1867,  remove,  or  cause  to  be  re- 
moved, the  stakes  marking  the  oyster  plant- 
ings of  Stevenson  and  Dunn,"  and  aver  that 
"it  was  chiefly  on  account  of  this  last  men- 
tioned covenant  that  thev  agreed  to  pay  the 
said  plaintiflF  and  the  said  Joseph  W.  Robins 
the  sum  of  $9,000;  that  it  entered  into 
the  consideration  of  the  contract,  and  was 
a  part  and  parcel  of  the  contract;  that  said 
contract  was  considered  by  them  as  a  mat- 
ter entire,  and  was  executed  by  the  par- 
ties to  it  as  a  whole."  They  further  aver, 
that  this  covenant  has  never  been  per- 
formed by  the  vendors,  or  either  of  them; 
that  the  oyster-planting  grounds  referred  to 
in  the  covenant  are  still  in  the  occupancy 
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and  under  the  control  of  the  said  Steven- 
son, thereby  causing  a  loss  and  damage  to 
the  res|>ondents  equal  in  amount  to  the  sum 
or  sums  claimed  by  the  plaintiff  to  be  due 
him,  to- wit :  about  the  sum  of  $1,500,  in  prin- 
cipal money.  They  further  say  that  the  said 
oyster-planting  grounds  are  located  in  Cher- 
rystone creek,  adjacent  to  the  land  pur- 
chased by  them,  and  that  the  privilege  of 
using  them  was  the  great  inducement  for 
them  to  purchase  the  land,  and  without  that 
privilege  they  would  not  have  purchased  it. 
After  thus  averring  non-performance  of 
the  covenant  by  the  vendors  and  the 

111  damages  <ft)nsequent  thereon,  the  *re- 
spondents  do  not  ask  a  rescision  of 

the  contract  on  equitable  terms;  they  do  not 
offer  to  restore  the  land,  accounting  for 
rents  and  profits  while  they  had  possession, 
and  to  have  their  purchase  money  repaid  to 
them ;  nor  do  they  ask  that  the  plaintiff  be  de- 
nied relief  in  equity  and  left  to  his  legal  rem- 
edies on  the  contract;  but  they  rather  submit 
to  specific  performance  of  the  contract,  with 
compensation  to  be  allowed  them.  The  lan- 
guage of  the  answer  is,  "that  there  is  such  a 
failure  of  consideration,  defect  in  title,  laches 
and  non-performance  of  covenants,  pertaining 
to  said  real  estate  and  oyster-planting 
grounds,  on  the  part  of  the  parties  of  the 
first  part  to  said  contract,  as  to  entitle  them 
(the  respondents)  to  an  abatement  of  the 
purchase  money,  at  least  to  the  amount  of 
the  sum  claimed  by  the  said  plaintiff  to  be 
due  from  them — that  is  to  say,  about  $1,500 
in  principal  money,  and  to  relief  in  a  court 
of  equity." 

They  admit  that  they  have  never  tendered 
a  deed  of  conveyance,  assigning  as  a  rea- 
son that  the  vendors  had  never  complied 
with  the  contract  on  their  part,  and  they  (the 
respondents)  did  not  wish  to  do  any  act  that 
would  amount  to  a  waiver  of  their  rights. 

After  depositions  taken  on  both  sides,  the 
cause  matured  was  brought  to  a  hearing  on 
the  11th  day  of  July,  1871,  when  the  court 
by  its  decree  overruled  the  demurrer  to  the 
bill,  ordered  an  account  of  the  purchase  money 
and  payments,  and  directed  a  jury  to  be  em- 
panelled to  try  the  following  issue.  "Whether 
the  said  William  J.  gobins  and  Joseph  W. 
Robins,  in  the  lifetime  of  the  latter,  or  the 
plaintiff  since  his  death,  ever  removed  or 
caused  to  be  removed  the  stakes  which  on 
the  31st  day  of  July,  1866,  marked  the  oyster 
plantings  of  Messrs.  Stevenson  and  Dunn, 
both  above  and  below  low-water  mark,  so 
that  the  oyster  grounds  then  staked  out  and 
occupied  by  said  Stevenson  and  Dunn,  adja- 
cent to  "Salt  Grove,"  were  left  unen- 

112  cumbered  by  said  Stevenson  and  *Dunn, 
and  if  not,  what  damage  have  the  de- 
fendants sustained  by  the  failure  of  the  said 
William  J.  Robins  and*  Joseph  W.  Robins, 
or  either  of  them,  so  to  do." 

On  the  trial  of  this  issue  the  jury  found  a 
verdict  in  these  words:  "We  the  jury  find 
that  the  said  William  J.  Robins  and  Joseph 
W.  Robins,  in  the  lifetime  of  the  latter,  did 
not  remove,  nor  has  the  plaintiff,  William 
T.  Robins,  since  the  death  of  the  said  Joseph 
W.   Robins,  removed,  or  caused  to  be  re- 


moved, the  stakes  which  on  the  31st  day  of 
July,  1866,  marked  the  oyster  plantings  of 
Messrs.  Stevenson  and  Dunn,  below  low- 
water  mark;  but  that  the  defendants, 
Thompson  and  Ayres,  purchased  the  oysters 
of  Dunn,  laid  out  upon  the  grounds  occu- 
pied by  him  on  the  31st  day  of  July,  1866; 
and  that  the  stakes  marking  the  oyster 
plantings  of  said  Stevenson  above  low- 
water  mark  were^  removed  by  said  Stevenson. 
And  we  further  find,  that  by  the  failure  of 
the  said  William  J.  Robins  and  Joseph  W. 
Robins  so  to  remove  the  stakes  marking  the 
oyster  plantings  of  said  Stevenson  below 
low-water  mark,  the  defendants,  Thompson 
and  Ayres,  have  sustained  damage  to  the 
amount  of  two  thousand,  one  hundred  and 
thirty-seven  dollars  and  fifty  cents." 

This  verdict  the  court,  on  the  motion  of 
the  plaintiff  (Robins),  set  aside,  on  the 
ground  that  it  was  contrary  to  the  law  and 
the  evidence,  and  ordered  a  new  trial.  No 
exception  was  taken  to  this  ruling,  but  the 
defendants,  Ayres  and  Thompson,  at  a  sub- 
sequent term  of  the  court,  moved  to  revoke 
the  order  setting  aside  the  verdict  and  di- 
recting a  new  trial,  on  the  ground  that  the 
court  had  no  authority  to  make  such  an  or- 
der. The  motion  was  overruled,  and  the  de- 
fendants excepted. 

The  second  jury  sworn  to  try  the  issue, 
after  hearing  the  evidence,  not  being  able  to 
agree  in  a  verdict,  were  discharged  from 
rendering  a  verdict. 

On  the  third  trial  the  jury  rendered  a  ver- 
dict, which  is  substantially  the  same  as 
118  the  verdict  rendered  at  the  *first  trial, 
with  this  important  difference:  that 
the  amount  of  damages  assessed  by  the  last 
verdict  was  only  $350,  without  interest, 
whereas  the  amount  by  the  first  verdict  was 
$2,137.50.  A  motion  by  the  defendants, 
Ayres  and  Thompson,  to  set  aside  this  last 
verdict,  on  the  ground  that  it  was  contrary 
to  the  law  and  the  evidence,  was  overruled 
by  the  court,  and  they  excepted.  The  bill  of 
exceptions  does  not  state  either  the  evi- 
dence given  or  facts  proved  on  the  trial. 

The  cause  was  last  heard  on  the  17th  day 
of  April,  1874,  when  the  court,  by  its  decree, 
affirming  the  verdict  of  the  jury  last  ren- 
dered, ordered  that  the  defendahts,  Ayres 
and  Thompson,  for  $350,  the  amount  of 
damages  by  the  verdict  found,  should  have 
credit  on  the  balance  of  purchase  money  ow- 
ing by  them  for  land,  as  shown  by  a  special 
statement  reforming  the  report  of  the  com- 
missioner, who,  under  an  order  of  the  court, 
had  taken  an  account  of  said  purchase  money 
and  pa3rments  thereon.  For  this  balance  of 
purchase  money,  subject  to  said  credit,  the 
court  decreed  personally  against  Ayres  and 
Thompson,  and  ordered  that  on  payment  by 
them  of  the  amount  decreed  within  four 
months,  the  complainant.  Robins,  upon  ten- 
der by  said  Ayres  and  Thompson  of  a 
proper  deed  of  conveyance  according  to  the 
terms  of  the  contract,  should  execute  the  same, 
and  unless  such  payment  should  be  made 
within  said  four  months,  that  the  land  be  sold, 
by  a  commissioner  appointed  for  the  purpose, 
to  satisfy  the  sum  decreed  as  aforesaid. 
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The  counsel  for  the  appellants,  Ayres  and 
Thompson,  have  assigned  various  errors  in 
the  decrees  and  orders  of  the  circuit  court, 
which  we  now  proceed  to  notice. 

The  first  is,  that  the  demurrer  to  the  com- 

^inant's    bill    was    improperly    overruled. 

The  demurrer  is  general  for  want  of  equity, 

and  assigns  as  special  cause,  that  the 

114  ^complainant  has  a  plain,  adequate 
and  complete  remedy  at  law.  The  al- 
legations of  the  bill,  admitted  by  the  de- 
murrer to  be  true,  show  the  case  of  a  vendor 
who  has  made  a  written  contract  for  the 
sale  of  a  tract  of  land  at  a  stipulated  price, 
payable  in  installments ;  that  he  has  good  title, 
and  is,  and  always  has  been  ready  to  convey 
to  the  purchasers  whenever  they  tender  to 
him  a  deed  of  conveyance  as  required  by 
the  contract;  that  he  has  put  the  purchasers 
of  the  land  in  possession,  as,  he  agreed  to 
do;  that  a  portion  of  the  purchase  money 
remains  unpaid,  and  he  has  a  lien  on  the 
land  for  its  payment;  that  he  has  performed 
the  contract  in  all  things  required  to  be  per- 
formed by  him  before  becoming  entitled  to  de- 
mand and  receive  the  balance  of  the  purchase 
money;  that  the  purchasers  refuse  to  pay 
the  balance,  and  he  prays  that  they  be  re- 
quired to  make  payment,  that  the  contract 
be  decreed  to  be  specifically  executed,  and 
for  general  relief.  Such  is  the  case  made  by 
the  bill,  and  of  course,  on  demurrer,  we  can 
look  only  to  the  bill.  It  would  seem  to  be 
a  plain  case  for  the  relief  prayed. 

But  it  was  argiied  with  some  earnestness, 
that  the  only  object  of  the  bill  is  to  compel 
the  payment  of  a  sum  of  money,  for  the 
recovery  of  which  the  remedy  at  law  is 
plaia  No  doubt  the  complainant  might  have 
brought  his  action  at  law.  He  had  that  rem- 
edy, but  it  was  neither  adequate  nor  corn- 
plete,  and  it  is  for  that  reason  that  he  is 
admitted  into  equity.  Perhaps  the  most  gen- 
eral, if  not  the  most  precise,  description  of  a 
court  of  equity,  in  the  English  and  Ameri- 
can sense,  is,  s^ys  Mr.  Justice  Story,  that  it 
has  jurisdiction  in  cases  of  rights,  recog- 
nized and  protected  by  the  municipal  juris- 
prudence, where  a  plain,  adequate,  and  com- 
plete remedy  cannot  be  had  in  the  courts  of 
common  law.  The  remedy  must  be  plain;  for 
if  it  be  doubtful  and  obscure  at  law,  equity  will 
assert  a  jurisdiction.  It  must  be  adequate;  for 
if  at  law  it  falls  short  of  what  the 

115  party  is  *entitled  to,  that  founds  a  ju- 
risdiction in  equity.    And  it  must  be 

complete;  that  is,  it  must  attain  the  full  end 
and  justice  of  the  case.  It  must  reach  the 
whole  mischief,  and  secure  the  whole  right 
of  the  party  in  a  perfect  manner,  at  the 
present  time,  and  in  the  future;  otherwise, 
equity  will  interfere  and  give  such  relief  and 
aid  as  the  exigency  of  the  particular  case 
may  require.   1  Story's  Eq.  Juris.  §  33. 

Now,  an  action  at  law  by  the  vendor 
against  the  purchaser  on  an  executory  con- 
tract for  sale  to  recover  the  purchase  money 
dae  him,  does  fall  short  of  what  he  is  entitled 
to.  It  does  not  reach  the  whole  mischief  and 
secure  the  whole  right  of  the  vendor  in  a  per- 
fect mamier.  He  may  have  his  judgment  m  a 
court  of  law,  and  by  execution  pursue  the 


personal  property  of  the  purchaser.  He  can 
go  no  further.  He  is  entitled  under  his  con- 
tract to  more  perfect  relief.  He  has  not  only 
the  right  to  a  personal  judgment  against  the 
purchaser  and  to  subject  his  personal  es- 
tate, which  he  may  do  in  a  court  of  law,  but 
he  has  the  right  to  subject  the  land  for 
which  the  purchase  money  is  owing.  He 
has  a  lien  upon  it,  which  a  court  of  law  does 
not  recognize  and  cannot  enforce,  and  which 
is  recognized  and  can  be  enforced  only  in  a 
court  of  equity.  In  the  latter  forum  he  is 
entitled  to  a  personal  decree,  and  at  the 
same  time  and  in  the  same  suit  to  a  further 
decree  for  the  sale  of  the  land,  if  the  per- 
sonal decree  be  not  satisfied.  This  is  exe- 
cuting the  contract  fully,  according  to  the 
agreement  and  intention  of  the  parties,  and 
this  only  is  giving  adequate  relief,  doing 
complete  justice  in  the  case. 

Moreover,  there  is  a  peculiar  reason  why 
the  vendor  is  admitted  into  a  court  of  eq- 
uity. The  general  rule  is,  that  equity  withholds 
aid  by  way  of  specific  performance  of  con- 
tracts, unless  the  remedy  is  mutual  between 
the  parties;  and  it  is  the  principle  of  mutual- 
ity, it  is  said,  which  has  led  to  the  prac- 
116  tice  of  compelling  specific  *performance 
of  contracts  for  sale  against  the  pur- 
chaser, when  in  fact  the  claim  against  hinr 
made  by  the  bill  is  only  the  sum  o£  money 
agreed  to  be  paid.  Now,  equity  originally  in- 
terfered to  effect  the  performance  of  con- 
tracts, in  order  to  give  the  party  the  interest 
contracted  for,  and  at  the  instance  of  the 
purchaser.  But  when  once  that  jurisdiction 
was  assumed,  the  principle  of .  mutuality 
compelled  equity  to  assist  the  vendor.  2 
Lomax  Dig.  56  (marg.  page). 

Passing  from  the  bill  to  the  answer  and 
proofs,  including  the  verdict  of  the  jury  ap- 
proved by  the  court,  it  is  contended  by  the 
counsel  for  the  appellants  that  the  covenant 
of  the  purchasers  to  make  payment  of  the 
last  two  installments  of  the  purchase  money, 
is  dependent  on  the  covenant  of  the  vend- 
ors to  remove  or  cause  to  be  removed  the 
stakes  marking  the  oyster-planting  of  Stev- 
enson &  Dunn,  and  that  the  performance  of 
the  latter  covenant  was  a  condition  prece- 
dent to  the  performance  of  the  former;  and 
inasmuch  as  it  clearly  appears  that  the 
vendors  never  perform  their  covenant,  they 
were  in  no  condition  to  require  the  pur- 
chasers to  perform  theirs,  and  it  is  assigned 
as  error,  that  they  were  so  required  by  the 
last  decree  of  the  circuit  court. 

Certainly,  a  party  seeking  the  aid  of  a 
court  of  equity  to  compel  another  to  per- 
form his  contract,  ought  to  show  himself 
prompt  and  ready  and  willing  to  perform  the 
contract  on  his  part,  and  if  performance  by 
him  is  a  condition  precedent  to  the  right  to 
demand  performance  of  the  other,  he  ought  to 
show  such  performance, 'or  at  least  a  tender 
of  it  It  is  often  very  difficult  to  determine 
whether  covenants  are  dependent  or  independ- 
ent, and  to  arrive  at  just  and  satisfactory  con- 
clusions by  applying  the  rules  of  construction 
in  such  cases.  There  is,  perhaps,  no  branch  of 
the  law,  says  Judge  Daniel  in  Roach  v.  Dick- 
insons, 9  Gratt  154,  in  which  is  to  be  found  a 
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larger  number  of  decisions  or  a  greater 

117  apparent   conflict   *of  authorities  than 
that  in  which  the  effort  has  been  made 

to  define  the  dependence  and  independence 
of  covenants,  and  to  designate  the  class  to 
which  any  given  case  in  dispute  is  to  be  re- 
ferred. The  great  effort,  however,  in  the 
more  recent  decisions  has  been  to  discard, 
as  far  as  possible,  all  rules  of  construction 
founded  on  nice  and  artificial  reasoning,  and  to 
make  the  meaning  and  intention  of  the  parties, 
collected  from  all  the  parts  of  the  instrument 
rather  than  from  a  few  technical  expressions, 
the  guide  in  determining  the  character  and 
force  of  their  respective  undertakings. 

We  think  it  quite  clear  that  the  covenants 
to  execute  the  deed  of  conveyance  when 
tendered  and  deliver  possession  of  the  prem- 
ises, and  the  covenant  to  pay  the  first  in- 
stalment of  $5,000,  are  dependent  and  to  be 
performed  simultaneously.  It  was  contemplated 
that  these  covenants  should  be  performed  on 
or  before  the  1st  day  of  January,  1867,  and  it 
is  provided  that  the  last  two  instalments  should 
be  paid  at  one  and  two  years,  respectively, 
from  the  day  the  vendors  made  the  deed  and 
delivered  possession,  or  were  ready  and  will- 
ing to  do  so.  The  stakes  were  to  be  removed 
from  the  oyster  plantings  of  Stevenson  and 
Dunn  "by  or  before  the  1st  day  of  May,  1867," 
which  would  be  prior  to  the  time  at  which 
the  second  deferred  instalment  would  be- 
come payable,  if  the  covenant  for  the  exe- 
cution of  the  deed  and  delivery  of  posses- 
sion were  performed,  or  performance  tendered 
within  the  time  stipulated.  This  would  seem  to 
indicate  an  intention  that  the  removal  of  the 
stakes  was  to  be  a  condition  precedent  to  the 
payment  of  the  last  two  instalments  of  pur- 
chase money.  This  construction  would  seem, 
too,  to  be  required  by  the  language  used  in 
fixing  the  time  for  the  payment  of  these 
two  instalments — "the  first  payment  to  be 
made  twelve  months  and  the  other  payment 
two  years  from  the  day  of  the  said  parties 
of     the     first     paft     conveying     said 

118  land  and  delivering  *such  possession 
as  aforesaid,  or  being  ready  and  will- 
ing so  to  do,  and  perform  the  covenants 
herein  contained  on  their  part,"  &c.  The 
last  clause  of  the  sentence  is  awkward  in  its 
relation  to  what  immediately  precedes  it; 
but  regarding  it  in  the  connection  in  which 
it  is  used,  it  would  seem  to  be  intended  to 
require  that  the  vendors  should  perform,  or 
at  least  tender. performance,  of  all  the  cov- 
enants contained  in  the  contract  to  be  per- 
formed on  their  part  before  payment  of 
these  last  two  instalments  should  be  exacted. 
But  taking  this  construction  to  be  the  correct 
one,  the  purchasers,  in  their  dealings  with  the 
vendors,  do  not  appear  to  have  insisted  on  its 
enforcement,  but  rather  to  have  waived  it; 
for,  although  the  stakes  had  not  been  re- 
moved within  the  time  stipulated,  nor  indeed 
removed  at  all,  they  nevertheless  proceeded 
to  make  payments  from  time  to  time  on  the 
last  two  instalments,  so  that  on  the  12th  day 
of  November,  1869,  of  the  $4,000,  aggregate  of 
the  two  instalments,  with  the  interest  there- 
on, there  remained  unpaid  only  about  $1,700 
principal  money.     And  in  their  answer  to 


the  bill,  as  before  stated,  they  do  not  ask 
for  a  rescision  of  the  contract,  but  claim 
damages  and  indicate  a  willingness  to  ac- 
cept performance  with  compensation. 
Hence  the  issue  directed  by  the  court,  a 
proper  mode  of  ascertaining  the  damages, 
and  to  which  proceeding,  it  does  not  appear, 
that  any  objection  was  made.  See  Nagle  v. 
Newton,  22  Gratt.  814. 

But  it  is  insisted  that  the  damages  allowed 
were  inadequate,  and  that  the  circuit  court 
erred  in  setting  aside  the  first  verdict,  and 
also  in  refusing  to  set  aside  the  last.  As 
has  been  already  stated,  no  exception  was 
taken  to  the  action  of  the  court  setting 
aside  the  first  verdict,  and  the  bill  of  ex- 
ceptions taken  to'  the  refusal  of  the  court  to 
set  aside  the  last,  states  neither  the  evi- 
dence given  nor  the  facts  proved  on  the  trial. 

It  is  impossible,  therefore,  for  this  court 
to  say  that  error  was  committed  where 

119  none    is  shown.     Fitzhugh's  *ex'ors  v. 
Fitzhugh,  11  Gratt.  210.   In  the  absence 

of  any  statement  in  the  record,  showing 
what  evidence  was  before  either  jury,  it  is 
useless  to  speculate  on  the  causes  for  the 
difference  in  the  amount  of  damages  al- 
lowed in  the  two  verdicts.  The  learned 
judge  who  directed  the  issue  and  presided  at 
both  trials,  was  dissatisfied  with  the  first  ver- 
dict and  approved  the  last.  The  presumption  is 
that  his  rulings  were  right.  There  is  nothing 
in  the  record  to  show  that  they  were  wrong. 
The  depositions  in  the  record  were  taken  be- 
fore the  issue  was  directed.  Whether  they 
were  read  on  the  trial,  and  if  read  whether 
there  was  other  evidence  before  the  jury,  and 
if  so,  what  that  evidence  was,  does  not  appear. 
The  weight  and  force  of  the  depositions,  so 
far  as  they  relate  to  the  issue,  may  have  been 
impaired,  and  for  ought  that  appears,  en- 
tirely overcome  by  other  evidence  not  in  the 
record.  Some  of  the  witnesses,  in  their  dep- 
ositions, on  their  basis  of  calculation,  put 
the  damages  of  the  defendants  at  high  fig- 
ures, while  Stevenson,  who  is  presumed  to 
be  better  acquainted  with  the  subject  than 
any  one  else,  says  that  he  did  not  occupy  one 
acre  in  twenty  of  the  oyster-planting  grounds 
adjacent  to  Salt  Grove  shore,  and  of  the 
groimds  not  occupied  by  him,  the  defend- 
ants occupied  three-fourths,  the  residue  being 
unoccupied;  that  they  might  plant  oysters  for 
fifty  years,  and  if  they  did  not  plant  more  on 
an  average  than  they  had  for  the  last  four 
years,  they  need  not  plant  any  two  years 
the  same  grouncj,  and  there  would  be  enough 
ground  for  them  to  do  so  adjacent  to  the 
Salt  Grove  shore,  unoccupied  by  him. 

There  is  an  assignment  of  error  in  the  pe- 
tition for  appeal — which,  however,  was  not 
much  relied  on  in  the  argument — and  that  is, 
that  the  judge  presiding  at  the  first  trial  of 
the  issue  was  without  jurisdiction  to  set  aside 
the  verdict  of  the  jury;  that  the  trial  was  on 
the  law  side  of  the  court,  and  a  motion 

120  to  set  aside  the  verdict  *and  for  a  new 
trial  could  only  be  properly  made  in  the 

chancery  cause  after  the  verdict  and  proceed- 
ings on  the  trial  had  been  duly  certified  from 
the  law  to  the  equity  side  of  the  court. 
This  assignment  of  error  would  seem  to 
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be  based  on  a  misconception  of  the  proceed- 
ings. The  court,  in  its  order  made  in  the 
cancery  suit,  directing  an  issue,  uses  this 
language:  "That  a  jury  be  empanelled  at 
the  bar  of  this  court  to  try  the  following  is- 
snc,"  &c.,  and  the  decree  recitrng  the  verdict 
rendered  by  the  jury,  recites  it  as  "the  ver- 
dict of  the  jury  empanelled  at  the  bar  of 
this  court,"  &c.  The  orders  and  proceedings 
during  the  trials,  as  disclosed  by  the  record,  are 
such  as  might  have  been  entered  as  well  on  the 
chancery  order-book  as  on  the  law  order-book, 
and  it  is  to  be  inferred  that  they  were  entered 
on  the  former  as  a  part  of  the  proceedings 
in  the  chancery  suit,  as  there  is  in  the  rec- 
ord no  certificate  of  the  verdict  and  pro- 
ceedings from  the  law  side  of  the  court 
showing  that  the  trials  were  had  on  that  side. 

But  practically  it  can  make  no  difference 
on  which  side  of  the  court  making  the  or- 
der an  issue  directed  in  a  chancery  suit  is 
tried.  It  may  be  tried  on  either  side,  (Code 
of  1873,  ch.  173,  §  4),  and  the  proceedings 
would  be  the  same  and  the  orders  the  same, 
except  that  when  the  trial  takes  place  on 
the  law  side,  it  would  be  more  regular  if 
the  proceedings  were  certified  to  the  court 
on  the  chancery  side. 

Upon  a  bill  filed  under  the  10th  section  of 
chapter  141  of  the  Code  of  1860  (§  12,  ch. 
137,  Code  of  1873),  it  is  provided,  that  "the 
court  shall  cause  an  issue  to  be  made  and  tried 
at  its  bar  by  a  jury,  whether  or  no  the  trans- 
action be  usurious."  The  issue  ordered  under 
this  section  in  the  case  of  Brokenbrough's 
cx'ors  V.  Spindle's  adm'r,  17  Gratt.  21,  to  be 
tried  at  the  bar  of  the  court  which  made  the 
order,  was  tried  on  the  law  side  of  the  court, 

where  a  new  trial  was  granted  and  had, 
ISl    and    the    proceedings    *were    certified 

from  the  law  to  the  chancery  side.  One 
of  the  questions  raised  in  the  case,  was  as 
to  the  regularity  of  the  proceedings.  Judge 
Moncure,  in  his  opinion,  concurred  in  by 
Judge  Joynes,  said :  "The  statute  seems  to 
contemplate  that  all  the  proceedings,  in- 
cluding the  trial  of  the  issue,  are  to  be  had 
in  the  chancery  cause,  instead  of  having  the 
issue  tried  on  the  law  side  of  the  court,  and 
the  verdict  and  other  proceedings  on  the 
trial  certified  from  that  to  the  chancery  side 
of  the  court,  according  to  the  formaUty  ob- 
served in  the  case  of  an  ordinary  issue  out 
of  chancery.  I  can  see  no  well-founded  ob- 
jection to  the  former  course,  and  it  seems 
to  be  recommended  by  its  simplicity  and  di- 
rectness. The  latter,  however,  was  pursued 
in  this  case.  But  the  diflference  is  only  in 
form,  and  the  substance  and  effect  are  the 
same.  All  the  proceedings  were  conducted 
before  the  same  court,  and  ought  to  be  re- 
garded as  proceedings  in  one  and  the  same 
suit." 

Only  one  assignment  of  error  remains  to 
be  noticed,  and  that  is  the  refusal  of  the 
court  on  one  of  the  trials  of  the  issue,  to 
permit  certain  questions  to  be  answered  by 
a  witness,  to  which  action  of  the  court  a  bill 
of  exceptions  was  taken.  It  is  a  sufficient 
answer  to  this  assignment  of  error,  that  it 
does  not  appear  by  the  record  to  which  of 
the  trials  the  bill  of  exceptions  refers.    It 


may  as  well  refer  to  one  as  to  another,  so 
far  as  the  record  discloses.  The  verdict  on 
the  first  trial  was  set  aside,  erroneously  as 
the  appellants  contend;  on  the  second  the 
jury  were  discharged  from  rendering  any 
verdict,  and  there  is  nothing  to  show  that 
the  bill  refers  to  the  last.  It  is  worthy  of 
notice,  too,  that  no  such  assignment  of 
error  is  made  in  the  petition  for  appeal,  pre- 
pared by  the  counsel,  we  presume,  who  rep- 
resented the  appellants  in  the  court  below, 
and  was  not  the  same  counsel  who  argued 

the  case  here.  The  omission  of  this 
122       ^assignment  in  the  petition  may  have 

been  because  the  counsel  knew  that 
the  bill  of  exceptions  had  reference  to  the 
first  or  second  trial,  and  not  to  the  last.  If, 
however,  it  appeared  that  the  ruling  ex- 
cepted to  was  on  the  last  trial,  we  should 
still  be  of  opinion  that  no  error  was  committed 
in   excluding  the  questions   and  jinswers. 

The  court  is  of  opinion  there  is  no  error  in 
the  decrees  and  orders  complained  of,  and 
that  they  should  be  affirmed. 

Decree  affirmed. 


128 


*Redd  V.  Jones  ft  als. 

March   Term,    1878,    A.ichmond. 


GvardlaD  and  "Ward — Judicial  Sale  of  I^and 
—Validity— Ltabt II ty  of  Pvrckaser'a  Sure- 
tie*.* — In  a  suit  by  a  guardian  for  the  sale  of  hta 
ward's  land,  a  decree  is  made  appointing  commis- 
sioners to  sell  it,  and  in  October,  1859,  thej  sell 
the  land  at  public  auction,  when  the  guardian  be- 
comes the  purchaser  at  a  full  price,  makes  the  cash 
payment,  and  executes  his  two  bonds  with  sureties 
for  the  deferred  payments.  All  the  papers  in  the 
cause  were  destroyed  by  the  Union  forces  during 
the  war,  except  the  order-book  of  the  court,  extend- 
ing from  1853  to  1863,  and  the  two  bonds  of  the 
purchaser,  which  were  found  among  the  scattered 
papers  in  the  office.  The  purchaser  goes  into  pos- 
session of  the  land,  which  he  has  held  ever  since 
without  question.  Though  the  order-book  docs  not 
contain  a  decree  confirming  the  sale,  yet  no  question 
having  been  made  as  to  the  purchaser's  title  down 
to  1873,  when  suit  is  brought  by  the  commissioner 
and  the  parties  entitled  to  the  proceeds  against  the 
purchaser's  assignee  in  bankruptcy,  and  the  sureties 
of  the  purchaser  to  enforce  the  payment  of  the 
purchase  money  of  the  land,  which  had  fallen  very 
much  in  value,  the  sale  will  be  held  to  be  valid, 
and  the  sureties  in  the  bonds  held  liable. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Nottoway  county,  brought  in  July, 
1873,  by  John  E.  Jones,  styling  himself  sur- 
viving commissioner  of  the  circuit  court  of 
Nottoway  county,  in  the  chancery  cause  of 
Williams  against  Williams  &  als.,  sometimes 
styled  Williams'  guardian  against  Street  and 
wife,  &c.,  E.  P.  Lyon  and  C.  P.  Lyon,  his 
wife,  formerly  C.  P.  Williams,  and  a  number 
of  other  parties,  children  of  Eliza  J.  Wil- 
liams,  deceased,   against  Thomas   W.   Wil- 

•Sce  also  Niemeyer  et  al.  v.  Wright,  75  Va,  246,  in 
which   the  court  cited  the  principal  case  approvingly, 
»nd    a0    having   a    strong  bearing   upon   the   questions 
I  mvolve^^ 


53 


so  GRATT. 


Virginia  Reports,  Annotated. 


184,  125,  186,  187 


liams,  John  C.  Redd,  William  H.  Alderdice, 
assignee  in  bankruptcy  of  said  Thomas  W. 

Williams   and   others,   the   object   of 
184      which  ♦was  to  enforce  the  payment  of 

two    bonds,    each    for    the    sum    of 

$4,267.75,  dated  the day  of  October,  1860, 

and  carrying  interest  from  the  first  day  of  Oc- 
tober, 1859,  which  had  been  given  by  said 
Thomas  W.  Williams,  for  the  purchase  of  a 
tract  of  land  sold  by  commissioners  under 
the  decree  of  the  circuit  court  of  Nottoway, 
and  on  which  said  John  C.  Redd  and  two 
others  had  joined  as  his  securities.  The  only 
question  in  the  cause  was  whether  a  sale  of 
tne  land  made  by  the  commissioners  was 
valid,  and  this  depended  upon  the  questions, 
first,  whether  Thomas  W.  Williams,  who 
was  the  guardian  of  the  infants  whose  land 
was  sold,  and  as  such  plaintiff  in  the  suit, 
could  become  a  purchaser  of  the  land  at  the 
sale  made  by  the  commissioners;  and  second, 
whether  the  sale  had  ever  been  confirmed  by 
the  court.  All  the  papers  in  the  cause,  except 
two  decrees,  had  been  destroyed  by  the  Union 
forces,  and  these  bonds  were  found  among  the 
papers  of  the  office,  which  had  been  thrown 
into  confusion  on  that  occasion.  The  defend- 
ant. Redd,  contended  that  the  sale  had  never 
been  confirmed,  and  he  proved  by  the  clerk 
and  the  production  of  the  order-book,  the  en- 
tries in  which  extended  from  1858  to  1863,  in- 
clusive, that  no  decree  confirming  the  sale  was 
to  be  found  in  that  book.  The  nature  of  the 
case  and  the  facts  as  viewed  by  this  court  will 
appear  from  the  opinion  of  Moncure,  P. 

It  appearing  that  all  the  interest  in  the  sub- 
ject, except  one-ninth,  the  share  of  Lyon  and 
wife,  was  held  by  Redd,  by  purchase  from  a 
number  of  the  parties  interested  in  it,  or  in 
Alderdice,  the  assignee  in  bankruptcy  of 
Thomas  W.  Williams,  the  purchaser  of  the 
land,  the  bill  was  dismissed  as  to  all  the 
plaintiffs  but  Jones  and  Lyon  and  wife;  and 
the  cause  coming  on  to  be  heard  on  the  1st 
of  October,  1873,  the  court  being  of  opinion 
upon  the  evidence  that  the  sale  by  the  com- 
missioners was  a  most  advantageous  one  to 

the  then  infants,  and  they  making 
185      *no  objection  to  it  after  coming  of 

age,  decreed  that  the  sale  should  be 
held  firm  and  stable  between  the  parties, 
and  that  unless  the  defendants,  or  some  one 
for  them,  within  sixty  days  from  the  serv- 
ice of  a  copy  of  the  decree  upon  then^  paid 
to  receivers  named  one  full  ninth  of  the 
principal  and  interest  of  the  purchase 
monev  of  the  land  as  evidenced  by  the  copies 
of  the' bonds  filed,  that  being  the  portion  there- 
of to  which  Lyon  and  wife  were  entitled,  com- 
missioners named  should  sell  upon  terms  and 
in  the  mode  stated  in  the  decree,  so  much  of 
the  land  as  should  be  sufficient  to  pay  said 
ninth,  &c  From  this  decree  Redd  applied  to 
this  court  for  an  appeal;  which  was  allowed. 

J.  P.  Fitzgerald,  Irving  &  McKmney,  for 
the  appellant. 

H.  L.  Lee,  W.  H.  Mann,  and  Jones  & 
Bouldin,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 

the  court.  ... 

The  main  question  arising  m  this  case  is 


presented  by  the  first  assignment  of  error  in 
the  decree  appealed  from:  "Because  it  en- 
forces a  purchase  made  by  a  guardian  of  his 
ward's  real  estate,  sold  under  a  decree  of 
court  in  a  suit  instituted  in  accordance  with 
the  provision  of  the  statute  for  the  sale  of 
land  of  persons  under  disability." 

We  think  the  appellant  is  right  in  main- 
taining that  the  sale,  which  is  the  subject  of 
controversy  in  this  case,  was  made  under  a 
decree  in  a  suit  instituted  under  chapter  128 
of  the  Code  of  1849,  concerning  the  sale  of 
lands  of  persons  under  disability,  and  not 
under  a  decree  in  a  suit  instituted  under 
chapter  124,  of  the  same  Code,  concerning 
partition  of  lands. 

But  although  section  6  of  chapter  128  de- 
clares that  at  such  sale  as  may  be 
186  made  under  that  chapter,  "the  ♦guard- 
ian or  guardian  ad  litem,  or  commit- 
tee, or  trustee,  shall  not  be  a  purchaser,  di- 
rectly or  indirectly,"  yet  that  section  was 
enacted  for  the  benefit  and  protection  of  the 
persons  under  disability,  and  not  of  their 
guardians,  committees  or  trustees.  And 
there  may  be  a  case  in  which  a  purchase 
made  by  a  guardian  or  other  fiduciary  of 
the  land  of  his  ward  or  other  beneficiary, 
sold  under  that  chapter,  would  and  ought 
to  be  sustained  and  enforced. 

We  think  that  this  is  such  a  case. 

The  sale  of  land  in  this  case  (450  acres) 
was  made  by  commissioners  under  a   de- 
cree of  the  said  court,  made  at  March  term, 
1859.    The  day  of  sale  was  the  11th  day  of 
August,  1859.    The  terms  of  the  sale  were: 
"Two  hundred  and  fifty  dollars  cash,  bal* 
ance  in  equal  instalments,  payable  in   one 
and  two  ^ears,  from  1st  October,  1859,  an4 
bearing   mterest   from    that   day,    the   pur- 
chaser to  execute  bonds  with  good  security 
for   the   deferred   payments."    Thomas    W. 
Williams,     the     guardian,     who,     as     such, 
brought  the  suit,  was  the  highest  bidder  for, 
and  became  the  purchaser  of  said  land  at  said 
sale,  at  the  price  of  eighteen  dollars  and  sixty 
cents  per  acre.   One  witness  (Joseph  A.  Jones) 
proved  that  that  was  a  good  price  for  the 
land  in  1858  and  1859;  and  though  he  could 
not  say  that  it  was  a  very  exorbitant  price, 
yet  he  considered  it  a  very  fine  sale.    An- 
other witness  (J.  B.  Williams)  proved  that 
"it  was  an  enormous  price  at  the  time,  and 
most  unquestionably  was  to  the  advantage  of 
the  children."   There  is  not  a  particle  of  evi- 
dence in  the  case  at  all  in  conflict  with  the 
testimony  of  either  of  these  two  witnesses. 
Thomas   W.   Williams,  the   highest   bidder 
for  the  land,  to  whom  as  purchaser  it  was 
cried  out  as  aforesaid,  entered  i«to  posses- 
sion thereof  as  such  purchaser  in  October, 
1859,  the  time  from  which  the  deferred  in- 
stalments   of    the    purchase    money    was    to 
bear  interest.    It  is  stated  in  the  deposition 
of  Thomas  W.  Williams  that  he  took 
187      possession,  "notwithstanding  the  ♦pro- 
test of  J.   W.    Williams."    It   is   not 
stated  in  the  record  what  was  the  ground  of 
that  protest.  J.  B.  Williams  was  the  admin- 
istrator de  bonis  non,  with  the  will  annexed 
of  his  mother,  Mrs.  Eliza  J.  Williams,  and  no 
doubt  as  such  had  possession  of  the  land,  and 
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was  unwilling  to  surrender  it  to  the  purchaser 
until  he  had  complied  with  the  terms  of  sale. 
Certainly  J.  B.  Williams  did  not  make  the 
said  protest  because  he  thought  the  price  at 
which  the  land  was  cried  out  as  aforesaid 
was  inadequate;  for  we  have  seen  how  dif- 
ferent from  that  was  his  testimony  on  the 
subject.  Thomas  W.  Williams  no  doubt 
complied  with  the  terms  by  making  the  cash 
payment  of  two  hundred  and  fifty  dollars; 
and  he  certainly  did  by  giving  bonds,  with 
good  security,  for  the  two  deferred  pay- 
ments, amounting  each  to  the  principal  sum 
of  $4,257.75.    These  bonds  bear  date  on  the 

day   of    October,    1860;   bear   interest 

from  the  first  day  of  October,  1859,  and  are 
payable  "to  John  E.  Jones  and  T.  H.  Camp- 
bell, commissioners  of  the  circuit  court  of 
Nottoway  county,  in  the  case  of  Williams' 
guardian  &  others  v.  Williams  &  others;" 
one  of  them  on  demand,  and  the  other  on 
or  before  the  first  day. of  October,  1861.  The 
appellant,  John    C.   Redd,   and  William    F. 
Blackwell  and  James  P.  Street  executed  the 
said  bonds  with  the  said  Thomas  W.  Wil- 
liams, as  his  sureties  and  co-obligors.    The 
said  purchaser  continued  in  quiet  and  un- 
interrupted possession  of  the  said  land,  and 
enjoyed  the  issues  and  profits  thereof  from 
the  time  he  took  possession  as  aforesaid, 
in  October,  1859,  until  he  gave  his  depo- 
sition  in   this    cause    on   the    24th    of   Sep- 
tember, 1873;  and  may  have  ever  since  been, 
and  yet  be  in   such   possession,   for  ought 
the  record  shows.   Neither  the  said  Thomas 
W.  Williams,   nor   any   of   the   sureties   m 
his  bonds   aforesaid,  nor  any   other   party 
concerned,    so    far    as    the    record    shows, 
ever  questioned  his  right  or  liability  as  pur- 
chaser of  the  land  aforesaid  until  after  the 
institution    of    this    suit,    on    the    23d 
1S8      *day  of  June,  1873.    During  the  long 
period   of  his  possession   and   enjoy- 
ment of  the  said  land  as  purchaser  as  afore- 
said, a  period  of  more  than  fourteen  years 
prior    to    the    institution    of    this    suit,    it 
greatly  depreciated  in  value;  so  that  on  the 
24th  of  September,    1873,   when    the   testi- 
mony in  this  cause  was  taken,  one  of  the 
witnesses  (Joseph  A.  Jones)  did  not  think  it 
would  bring  more  than  six  dollars  per  acre, 
if  then  publicly  sold  upon  the  usual  terms; 
and  another   of   the  witnesses   (J.   B.   Wil- 
liams)  did  not  think  it  would  brmg  more 
than  five  dollars,  if  tl^n  sold  at  public  auc- 
tion under  decree  of  the  court,  and  on  the 
usual  terms  of  one,  two  and  three  years.  If 
the  infant  owners  of  the  land  or  their  heirs  are 
tobcsubjectedtotheconsequencesof    this   great 
depreciation  of  its  value,  their  loss  therefrom 
would  be  immense,  and  they  would  be  sub- 
jected to  that  loss  by  the  act  of  their  guard- 
ian, and  as  a  result  of  a  provision  of  law 
made   for    their    protection.     Instead    of   a 
shield  of  defence  for  which  it  was  intended, 
it  would  be  converted  into  a  sword  of  de- 
struction.    For  if  a  stranger,  instead  of  the 
guardian,    had    been    the    purchaser     there 
could  have  been  no  doubt  as  to  his  liability. 
Then  is  a  court  of   chancery  powerless  to 
avert  so  great  an  evil  and  prevent  so  great  a 
loss;  to  prevent  wards  from  being  made  the 


victims  of  the  act  of  their  guardians?  If  he 
had  not  become  the  purchaser,  there  would 
have  been  another,  &c.,  competent  pur- 
chaser at  the  same  price,  or  a  few  cents 
less  per  acre. 

We  are  therefore  of  opinion  that  the  pur- 
chaser by  the  guardian,  under  the  circum- 
stances of  this  case,  ought  to  be  enforced  in 
favor  of  the  owners  of  the  estate,  just  as 
much  as  would  have  been  a  similar  pur- 
chase by  a  disinterested  person. 

But  it  is  said  that  no  report  of  the  sale 
was  ever  confirmed  by,  or  ever  made  to  the 
court. 

That  a  report  of  the  sale  was  made 
199  to  the  court,  seems  *to  be  very  clear. 
Th^  bonds  were  certainly  returned  to 
the  court,  among  whose  scattered  and  con- 
fused records  they  were  found  after  the  war. 
It  is  not  perceived  how  they  could  have  been 
returned  to  the  court  but  by  the  commissioner 
who  took  them,  or  that  they  would  have  been 
so  returned  without  a  report,  showing  for 
what  they  had  been  taken,  or  why  they  were 
returned.  Many  of  the  records  of  the  court 
were  destroyed,  and  what  were  not  destroyed 
were  deranged  and  scattered  by  the  federal 
army  in  April,  1865.  It  is  not  strange,  there- 
fore, that  the  report  cannot  be  found. 

That  such  report  was  never  expressly 
confirmed  by  an  order  of  court  made  before 
the  institution  of  this  suit,  may  be  a  more 
doubtful  question.  That  it  never  was,  seems  to 
be  probable  from  the  circumstances  of  the 
case.  The  chancery  order-book  of  the  court 
has  been  found,  containing  the  orders  en- 
tered from  1858  to  1863  inclusive,  and  no 
order  has  been  found  in  that  book,  where 
it  would  probably  have  been,  if  anywhere, 
confirming  the  said  sale.  It  may  probably 
have  been  confirmed  after  1863,  and  before 
the  end  of  the  war. 

Certain   it   is,   that   the   purchaser   might 
have  had  the  report  of  sale  confirmed  at  any 
time  before  the  institution  of  this  suit.    None 
of  the  other  parties  interested  in  the  land  or 
the  purchase  money  would  have  opposed  it. 
He  probably  did  not  move  in  the  matter  be- 
cause he  did  not  choose,  or  was  not  ready 
to  pay  the  purchase  money,  which  he  might 
have  been  required  to  do  had  he  made  any 
motion  in  the  matter.    The  other  parties  in- 
terested in  the  land,  who  were  mostly  in- 
fants, or  feme  coverts,  probably  considered 
it  the  business  of  the  guardian  or  commis- 
sioners.   The  commissioners  were  probably 
either  dead  or  non-residents,  or  else  wailed 
for  the  action  of  the  parties  concerned,  who 
were  all  members  of  the  same  family.    That 
the  purchaser  considered  himself  bound 
ISO      *by   his   purchase   long   after   it   was 
made,  is  shown  by  the  fact  that  about 
the   1st  of  October,   1861.  he  tendered  the 
amount  of  his  first  bond  to  J.  E.  Jones,  the 
commissioner,    who    would   not    receive    it; 
probably  because  it  was  Confederate  money. 
And  even  after  the  war,  and  so  late  as  the 
12th  of  March,  1866,  in  a  deed  dated  on  that 
day  from  Street  and  wife  to  said  Thomas  W. 
Williams,  conveying  to  the  latter  the  former's 
interest  in   the   estate   of  the   said   Eliza  J. 
Williams,  it  is  expressly  stated  that  her  land 
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and  slaves  had  "been  sold  by  a  decree  or  de- 
crees of  the  circuit  court  of  the  county  of 
Nottoway,  through  its  commissioner,"  and 
full  power  was  given  to  any  person  author- 
ized to  convey  title  to  the  land  known  as 
Vermont,  (no  doubt  the  tract  of  450  acres 
aforesaid),  sold  as  aforesaid,  and  purchased 
by  said  Williams,  so  far  as  the  interest  of 
said  Street  and  wife  were  concerned. 

The  appellant,  Redd,  who  is  the  father-in- 
law  of  the  said  Thomas  W.  Williams,  and 
one  of  his  sureties  and  co-obligors  in  the 
bonds  given  for  the  deferred  instalments  of 
the  purchase  money  of  the  said  land,  might, 
at  any  time,  have  had  the  question  of  his 
liability  determined  by  the  said  court.  If  he 
had  had  any  doubt  on  the  subject  "he  might, 
at  any  time,  have  called  upon  the  court  to 
confirm  or  set  aside  the  said  sale,  but  he  did 
not  choose  to  do  so.  He  knew  that  his  son- 
in-law  was  in  the  quiet  and  peaceable  posses- 
sion and  enjoyment  of  the  land,  claiming  it 
as  purchaser  as  aforesaid.  He  has  no  more 
right  now  than  has  Thomas  W.  Williams 
to  question  the  validity  of  the  said  sale. 

The  third  error  assigned  in  the  decree 
appealed  from  is:  "Because  it  pronounces  a 
sale  firm  and  stable  between  the  parties, 
when  by  the  decree  of  April  term,  1861,  pro- 
nounced in  the  original  suit  of  Williams* 
guardian,  &c.,  against  Street  and  Wife,  &c., 
the  court  had,  in  sum  and  substance,  set 
aside  said  sale  as  null  and  void,  and  ordered 

a  resale  of  said  land." 
131  *We  do  not  think  that  the  said  decree 

of  April  term,  of  1861,  had  any  such 
effect,  or  was  intended  so  to  have.  In  saying 
that  the  sales  decreed  by  the  former  decree 
(of  March  term,  1859),  had  not  been  con- 
cluded, it  was  not  intended  to  say  that  the 
sale  of  the  land  had  not  been  concluded,  but 
that  the  sales  of  the  slaves  and  other  personal 
property  which  had  been  also  decreed  to  be 
sold  had  not  been  concluded.  The  said  de- 
cree of  April  term,  1861.  was  "by  consent  of 
parties  by  counsel,"  and  the  plaintiff,  Thomas 
W.  Williams,  would  hardly  have  consented 
to  a  decree  in  April,  1861,  affirming  that 
the  sale  of  the  land  to  him  was  not  con- 
cluded, and  in  October  thereafter  tendered 
to  the  commissioner  the  amount  of  his  first 
bond  for  the  purchase  money  of  the  land. 

In  regard  to  the  fifth  assignment  of  error 
in  the  decree  appealed  from:  "Because  it 
gives  to  the  plaintiffs  E.  P.  Lyon  and  wife, 
one-ninth  part  of  the  alleged  purchase  price 
of  said  land,  with  interest  from  October  1st, 
1859,  when  in  fact,  if  entitled  at  all,  they 
were  only  entitled  to  one-ninth  of  the  prin- 
cipal thereof,  with  interest  from  the  time 
at  which  William  O.  Williams  would  have 
arrived  at  the  age  of  twenty-one  years; 
and  it  does  not  appear  when  he  would  have 
so  arrived,  nor  was  this  enquired  into  by 
the  court." 

We  think  there  is  no  error  in  the  decree  in 
this  respect.  The  parties,  doubtless,  intended 
that  the  deferred  instalments  of  the  purchase 
money  of  the  land,  with  interest  from  the  1st 
day  of  October,  1859.  should  be  distributed 
among  the  parties  entitled  to  the  land  in 
proportion  to  their  interest  therein.  At  the 
time   of   the   decree   of   March   term,   1859, 


Davis  D.  Williams  was  dead,  having  died  in 
1855  under  age,  unmarried  and  without  issue; 
whereby  his  interest  in  the  estate  of  his 
mother  devolved  equally  on  his  brothers  and 
sisters.  After  the  rendition  of  that  decree 
and  the  sale  of  the  land  made  under  it — to- 
wit,  in  1863 — William  O.  Williams  was 

132  killed  at  the  battle  ♦of  Gettysburg, 
and  was  then  also  under  age,  unmar- 
ried and  without  issue;  whereby  his  interest 
in  the  estate  of  his  mother  devolved  equally 
on  his  brothers  and  sisters.  In  regard  to 
the  trust  created  by  her  will,  in  expressing 
a  wish  that  the  450  acres  of  land  aforesaid 
should  be  worked  for  the  benefit  of  her  three 
youngest  children  (two  of  whom  were  her 
said  sons,  David  D.  and  William  O.,  and  the 
third  was  her  daughter,  Mary  Augusta),  and 
that  it  should  be  kept  as  a  house  and  home 
for  her  single  daughters  until  William  O. 
Williams  should  be  twenty-one  years  old, 
and  then  to  be  equally  divided  between  said 
David  D.  and  William  O.,  it  was  no  doubt 
understood  and  agreed  that  those  charges 
upon  the  use  of  the  land  antecedent  to  the 
period  prescribed  by  the  will  for  its  division 
as  aforesaid,  should  be  otherwise  satisfied 
out  of  her  estate.  By  a  decree  of  the  said 
court  made  on  the  29th  of  March,  1858, 
among  other  accounts  directed  to  be  settled 
was  an  account  of  the  administration  of  R- 
H.  and  T.  W.  Williams,  as  executors  of  said 
Eliza  J.  Williams;  also  an  account  of  the 
administration  of  Joel  B.  Williams,  as  ad- 
ministrator de  bonis  non,  with  the  will  an- 
nexed, of  said  Eliza  J.  Williams;  and  also 
"an  account  of  the  receipts  and  disburse- 
ments of  the  said  executors,  and  of  the  said 
administrator  in  the  administration  of  the 
land  and  personal  estate  set  apart  bjr  the 
said  testatrix  for  the  benefit  of  her  single 
daughters  and  five  youngest  children,  with 
a  statement  showing  what  would  be  a  fair 
allowance  to  the  three  youngest  children 
for  the  rent  of  said  land."  In  the  decree  of 
March  term,  1859,  for  the  sale  of  the  said 
land,  there  was  a  direction  that  a  commis- 
sioner of  the  court  should  ascertain  and  re- 
port "what  will  be  a  fair  compensation  to 
Martha  V.  and  Cornelia  R.  Williams  for 
their  right  of  residence  in  the  mansion  house 
in  the  bill  mentioned."     The  said  Cornelia 

seems  to  be  the  same  person  with  the 

133  appellee,    C.    R.    *Lyon,    wife    of    E. 
P.  Lyon,  in  wHose  favor  the  decree 

appealed  from  was  rendered. 

This  case  has  been  argued  with  great  abil- 
ity by  the  counsel  on  both  sides,  who  cited 
many  books  and  cases  in  support  of  their 
respective  views.  The  following,  among  others, 
were  referred  to:  1  Leading  Cases  in  Equity, 
with  Notes  of  Hare  and  Wallace,  Fox  v. 
Mackrcth.  and  Pitt  v.  Mackreth;  Davone  v. 
Fanning,  2  John.  Ch.  R.  252;  2  Tucker's 
Commentaries,  459;  12  Leigh  1,  Moore  v. 
Hilton;  13  Gratt.  195,  Daniel,  &c.,  v.  Leitch; 
20  Id.  1,  Howery  v.  Helms.  &c.;  22  Id.  378, 
Cline's  heirs  v.  Catron;  Id.  573,  Phelps  v. 
Seely,  &c.;  26  Id.  517,  Zirkle  v.  McCue,  &c.; 
27  Id.  812,  Brock  v.  Rice,  &c.;  6  Id.  339, 
Talley,  &c.,  v.  Starke's  adm'r.  But.  without 
noticing  them  any  further,  it  is  sufficient  to 
say  that  we  think  they  sustain,  while  there 
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is  nothing  in  any  of  them  in  conflict  with 
the  foregoing  opinion. 

Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  said  decree,  and 
that  it  ought  to  be  affirmed. 

Decree  affirmed. 


IM        ^Clarke  v.  Tyler,  Sergeant. 

March  Term,   1878,  Richmond. 
Absent   Moncusb,   P.* 

Ftae«— Paymenta  In  Over-Doe  Coopona.f — 

Pines  imposed  for  a  violation  of  law  are  embraced 
in  the  act  of  1871  known  as  the  funding  act,  and  a 
penon  upon  whom  such  a  fine  is  imposed,  may  dis- 
charge it  by  the  over-due  coupons  taken  from  the 
bonds  mentioned  in  said  act. 

This  was  an  application  to  this  court  by 
James  Clarke  for  a  writ  of  habeas  corpus. 
The  case  is  stated  by  Judge  Christian  in  his 
opinion. 

Royall,  for  the  petitioner. 

The  Attorney-General,  for  the   sergeant. 

CHRISTIAN,  J.  This  case  is  before  us, 
upon  a  petition  Rled  by  James  Clarke,  invoking 
the  original  >urisdiction  of  this  court  for  a 
writ  of  habeas  corpus.  The  petition  and  the 
record  therewith  filed  show  that  the  peti- 
tioner, Clarke,  is  confined  in  jail  under  an 
execution  (capias  pro  fine)  issued  upon  a 
judgment  of  the  hustings  court  of  the  city 
of  Richmond  for  the  sum  of  thirty  dollars,  the 
fine  assessed  by  said  court,  and  twenty-two 
dollars  and  five  cents,  the  costs  of  prosecution 
on  behalf  of  the  commonwealth. 

It  is  further  shown  that  the  petitioner 
tendered  to  James  M.  Tyler,  sergeant  of  the 
city  of  Richmond,  "a  coupon,  which  was  due 
and  past  maturity,  for  thirty  dollars, 
1S5  *which  said  coupon  was  cut  from  a 
bond  of  the  state  of  Virginia  issued 
under  the  provisions  of  the  act  of  assembly 
passed  March  30,  1871,  commonly' known  as 
the  funding  bill,"  and  the  sum  of  twenty- 
two  dollars  and  five  cents  in  money,  that 
being  the  amount  of  costs. 

The  city  sergeant  refused  to  receive  the 
coupon  tendered  in  payment  of  the  fine  im- 
posed by  the  court.  And  thereupon  Clarke 
applied  to  this  court  for  a  writ  of  habeas 
corpus,  and  insists  upon  his  right  to  pay  the 
tine  assessed  against  him  by  the  hustings 
court  in  a  coupon  of  a  bond  of  the  state, 
and  that  upon  such  payment,  with  the  costs 
of  prosecution,  he  is  entitled  to  his  dis- 
charge from  further  imprisonment. 

This  record,  therefore,  presents  for  our 
consideration  the  single  question,  Whether 

*]vwit  MoifCUKE  being  interested  in  the  question, 
did  not  lit  in  the  case. 

tTalldltr  of  Paymenta  In  Over-Due  Con- 
poaa. — ^The  principal  case  is  cited  and  approved  in 
Williamson  v.  Massey,  33  Gratt.  249;  but  in  Com.  v. 
McCnllottgh,  90  Va.  597,  cases  in  line  with  the  lead- 
ias  case  are  criticised:  and  the  acts  of  1871  and  1879 
are  held  nooonstitutional,  as  to  school  funds. 


a  fine  imposed  for  a  violation  of  law  can  be 
discharged  in  coupons,  or  whether  it  can 
only  be  demanded  and  paid  in  money? 

This  is  the  same  question  which  was  elab- 
orately argued  at  the  January  term  of  this 
court,  in  the  case  of  Tyler,  sergeant,  v.  Tay- 
lor, auditor.  That  case  was  argued  upon  a 
petition  to  this  court  for  a  writ  of  mandamus, 
to  compel  the  auditor  of  public  accounts  to 
receive  from  the  sergeant  of  the  city  of  Rich- 
mond certain  coupons  which  had  been  received 
by  him  in  payment  of  a  fine  imposed  on  one 
Mayo  for  a  criminal  oflFence.  In  that  case 
this  court  unanimously  held  that  the  writ  of 
mandamus  could  not  be  issued  against  the 
auditor  of  public  accounts  because  he  was  not 
the  public  officer  whose  duty  it  was  under  the 
law  to  receive  fines  collected  by  the  city  ser- 
geant, and  declaring  that  this  court  could 
only  exercise  its  extraordinary  jurisdiction 
by  way  of  mandamus  to  compel  a  public  offi- 
cer to  discharge  a  duty  which  the  law  imposed 
on  him,  and  not  on  another;  and  inasmuch  as 
the  city  treasurer,  and  not  the  auditor  of 
public  accounts,  was  the  public  officer  whose 
duty  it  was  to  receive  all  fines  collected 
by  the  city  sergeant,  the  rule  was 
136  '^'discharged  and  the  case  dismissed 
witHbut  deciding  the  question  on  its 
merits.  In  that  case  it  was  said,  and  is  here 
repeated:  "This  court  is  always  ready  and 
willing  to  decide,  to  the  best  of  its  ability, 
all  questions  however  important  or  difficult,  or 
however  they  may  affect  public  or  private 
interests,  which  are  properly  brought  before 
it,  no  matter  how  great  or  far-reaching  may 
be  the  responsibilities  it  must  assume  in  such 
decision.  But  the  court  is  not  willing,  nor  is 
it  any  part  of  its  judicial  functions,  to  decide 
questions  outside  of  the  case  before  it,  and 
thus  constitute  itself  a  moot  court  to  deter- 
mine abstract  questions." 

The  question  argued  in  the  case  of  Tyler, 
sergeant,  v.  Taylor,  auditor,  did  not  arise 
upon  the  pleadings  in  the  cause,  and  the 
court  did  not  (for  the  reasons  stated  in  its 
opinion)  feel  called  upon  to  decide  an  ab- 
stract question.  But  the  same  question  now 
does  arise  properly  upon  the  record  in  this 
case,  and  the  court  is  now  prepared  to  meet 
the  question  and  assume  all  the  responsibil- 
ities which  may  attach  to  its  decision,  how- 
ever it  may  affect  individual  or  public 
rights,  private  or  political  questions. 

But  the  question  we  have  to  determine 
(however  it  is  sought  to  be  connected  with 
questions  which  are  the  subject,  unhappily, 
of  political  agitation)  is  purely  a  legal 
question,  to  be  determined  upon  well  de- 
fined legal  principles,  and  the  rules  of  con- 
struction universally  recognized  as  applicable 
to  the  statute  law.  It  all  depends  upon  the  true 
construction  to  be  given  to  the  second  section 
of  the  act  approved  March  30,  1871,  entitled 
an  act  to  provide  for  the  funding  and  pay- 
ment of  the  public  debt.  This  section,  after 
declaring  that  the  owners  of  any  of  the  bonds, 
stocks  or  interest  certificates  heretofore  issued 
by  this  state  *  *  *  may  fund  two-thirds 
of  the  amount  of  the  same  *  *  *  in  six 
per  centum  coupon  or  registered  bonds  of  the 
state,   &c.,   &c,   contains    the    following   pro- 
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vision:     ^'The   bonds  shall  be   made 

137  *payable  to  order  or  bearer,  and  the 
coupons  to  bearer,  at  the  treasury  of 

the  state,  and  bonds  payable  to  order  may  be 
exchanged  for  bonds  payable  to  bearer,  and 
registered  bonds  may  be  exchanged  for  coupon 
bonds,  or  vice  versa,  at  the  option  of  the 
holder.  The  coupons  shall  be  payable  semi- 
annually, and  receivable  at  and  after  maturity 
for  all  taxes,  debts,  dues  and  demands  due  the 
state,  which  shall  be  so  expressed  on  their 
face."  The  only  question,  then,  we  have  to 
determine,  is  whether  fines  imposed  for  a  vio- 
lation of  law,  are  included  within  the  terms  of 
the  statute?  I  say  this  is  the  only  question  we 
have  to  determine,  because  the  question  of  the 
constitutionahty  of  the  act  above  referred  to, 
known  as  the  funding  act,  has  already  been  de- 
termined by  this  court.  The  case  of  Antoni  v. 
Wright,  sheriff,  22  Gratt.  833,  settles  this 
question.  The  same  arguments  against  its 
constitutionality  made  in  this  case  were 
urged  in  that.  I  refer  to  that  case  and  adopt 
its  principles  and  reasoning  a5  a  clear  and 
conclusive  exposition  of  the  law,  and  am  of 
opinion  that  this  decision  of  the  court  de- 
claring the  constitutionality  of  the  act  of 
March  30,  1871,  and  declaring  that  any  act 
of  the  legislature  in  conflict  with  the  provi- 
sions of  that  act,  so  far  as  it  may  "forbid 
the  collecting  officers  of  the  state  to  receive 
in  payment  of  taxes  and  other  demands  of 
the  state  anything  else  than  gold  or  silver 
coin.  United  States  treasury  notes,  or  notes 
of  the  national  banks  of  the  United  States," 
must  be  held  to  be  an  act  "impairing  the 
obligation  of  a  contract,"  and  therefore  un- 
constitutional and  void.  This  decision  of 
Antoni  v.  Wright  was  recoflrnized  and  re- 
affirmed in  Wise  Bros.  v.  Rogers,  second 
auditor,  and  Maury  &  Co.  v.  Same,  24  Gratt. 
169,  and  must  now  be  held  to  be  the  settled  law 
of  this  state.  It  is  not  necessary,  therefore, 
and  indeed  it  would  be  a  vain  and  useless  task, 
to  attempt  to  go  over  again  the  rea- 

138  sons   which   *governed   this  court   in 
coming  to  the  conclusions  then  reached, 

and  firmly  adhered  to  ever  since.  I  can  only 
say  for  myself,  that  after  a  careful  con- 
sideration of  all  the  views  which  have  been 
presented  on  this  question,  the  opinion  of 
Judge  Bouldin,  in  Antoni  v.  Wright,  is  a 
lucid,  able  and  conclusive  exposition  of  the 
law,  is  one  based  upon  judicial  logic,  and 
fortified  by  judicial  authority,  which  makes 
it  impregnable  against  every  assault  which 
may  be  made  upon  it. 

Adopting,  therefore,  the  principles  and 
reasoning  in  the  case  of  Antoni  v.  Wright, 
we  are  left  in  this  case  to  a  single  and  very 
narrow  enquiry,  and  that  is,  are  fines  im- 
posed for  a  violation  of  law,  included  in  the 
purview  of  the  statute? 

One  of  the  principal  and  universally  adopted 
rules  of  construction  of  statutes,  is,  that  in  the 
enactment  of  statutes,  the  rule  of  interpre- 
tation is.  in  respect  to  the  intention  of  the 
legislature,  that  where  the  language  is  ex- 
plicit, the  courts  are  bound  to  seek  for  the 
intention  in  the  words  of  the  act  itself,  and 
they  are  not  ^t  liberty  to  suppose  or  to  hold 
that  the  legislature  intended  anything  differ- 


ent from  what  their  language  imports.  Pot. 
Dwaris  on  Statutes,  p.  146.  Words  in  a  stat- 
ute are  never  to  be  considered  as  unmean- 
ing and  surplusage,  if  a  construction  can  be 
legitimately  found  which  will  give  force  to, 
and  preserve  all  the  words  in  the  act.  The 
best  rule  by  which  to  arrive  at  the  meaning 
and  intention  of  a  law  is,  to  abide  by  the 
words  which  the  law-maker  has  used. 
Dwaris,  p.  179,  note.  Especially  is  this  the 
case  where  the  words  used  have  no  double 
or  doubtful  meaning,  but  are  plain  and  ex- 
plicit in  their  signification;  for  it  is  a  rule 
of  universal  application  that  effect  must  be 
given  to  the  words  used  by  the  legislature 
where  there  is  no  uncertainty  or  ambiguity 
in  their  meaning. 

Now,  the  words  used  in  the  act  we 

139  are  called  upon  to  *construe,  are  as 
broad,  explicit  and  comprehensive  as 

any  terms  which  could  possibly  be  used. 
The  act  declares  that  coupons  shall  be  re- 
ceivable at  and  after  maturity  for  all  taxes, 
debts,  dues  and  demands  due  the  state.  Is 
there  any  uncertainty  or  ambiguity  in  these 
terms?  They  all  have  a  certain,  definite,  ex- 
plicit and  technical  meaning.  We  cannot  dis- 
card any  one  of  them  as  unmeaning  and  sur- 
plusage, but  must,  according  to  the  rules  of 
construction  which  bind  the  courts,  give  effect 
to  all.  We  must  suppose  the  legislature  knew 
the  ordinary  meaning  and  legal  force  of  the 
words  which  they  used.  If  the  provision  of 
the  act  had  been  that  these  coupons  should 
be  receivable  "for  all  taxes  and  debts  due 
the  state,"  there  might  be  some  room  for 
doubt  whether  fines  were  embraced;  for  al- 
though fines  are  recoverable  by  action  of 
debt,  and  in  a  certain  sense  a  fine  is  a  debt 
due  the  state,  yet  it  might  be  said  with  much 
force,  if  not  conclusively,  that  the  word  debt 
refers  to  matters  of  contract,  and  that,  there- 
fore, a  fine  is  not  embraced  in  the  meaning 
of  the  statute  in  the  word  debt.  But  the 
words  dues  and  demands  are  added.  Shall 
we  give  no  effect  to  these  words  of  explicit 
meaning?  Can  we  take  the  liberty  of  strik- 
ing these  words  out  of  the  statute?  If  we 
can,  then  the  courts  may  override  the  pow- 
ers of  the  legislature,  and  construe  away 
any  act  it  may  pass.  These  words  dues  and 
demands  are  not  uncertain  and  ambiguous, 
but  have  a  certain,  definite  and  explicit 
meaning.  The  word  "due"  is  defined  by 
Webster  to  be  "that  which  is  owed,"  "that 
which  custom,  statute  or  law  requires  to  be 
paid;"  and  by  Worcester,  "that  which  any 
one  has  a  right  to  demand,  claim  or  pos- 
sess," "that  which  can  justly  be  required." 
The  word  demand  is  a  word  of  still  larger 
significance,  and  more  comprehensive  mean- 
ing. Indeed,  Lord  Coke  says,  the  word 
demand  is  the  largest  word  in  law,  except 
claim.  In  2  Coke  upon  Littleton,  291  b.  he 
says  "demandum  is  a  word  of  art,  and 

140  in    the    understanding   *of   the    com- 
mon law,  is  of  so  large  an  extent,  as  no 

other  word  in  the  law  is,  unless  it  be  clamum, 
whereof  Littleton  maketh  mention.  §  445." 
Webster  defines  "demand,"  "the  askmg  or 
seeking  what  is  due  or  claimed  to  be  due:" 
and  Worcester,  "a  calling  for  a  thing  due  or 
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claimed  to  be  due."  No  words  of  more  ex- 
plicit or  broader  signification  could  have 
been  used  than  these  two  words,  "dues  and 
demands."  We  cannot  discard  them,  but 
must  give  them  effect.  Do  they  embrace 
fines?  I  am  bound  by  every  rule  of  con- 
struction to  say  they  do.  A  fine  is  some- 
thing **which  the  law  requires  to  be  paid;" 
and  that  is  the  meaning  of  the  word  "dues." 
A  fine  is  a  thin^  "due  or  claimed  to  be  due" 
to  the  state,  a  liability  which  the  state  has  a 
right  to  enforce  and  demand;  and  that  is 
the  meaning  of  the  word  "demand."  I  am, 
therefore,  of  opinion,  that  fines  are  clearly 
embraced  within  the  meaning  and  the  very 
words  of  the  statute.  The  legislature  has 
used  words  which  by  their  explicit,  compre- 
hensive and  unmistakable  meaning  embrace 
fines,  as  well  as  taxes  and  debts.  If  after 
using  the  words  "dues  and  demands"  they 
had  intended  to  exclude  fines,  how  easy  it 
would  have  been  to  have  added  the  words 
"except  fines"  after  the  words  "dues  and 
demands."  But  having  used  these  broad 
and  comprehensive  terms,  which  by  their 
common  and  explicit  meaning  embrace 
Bnes,  and  having  used  no  words  of  excep- 
tion, it  follows  upon  every  rule  of  construc- 
tion that  fines  are  embraced  in  the  terms 
"dues  and  demands." 

This  construction,  which  would  seem  to  be 
free  from  all  doubt,  if  it  rests  upon  the  lan- 
guage of  the  act,  is  objected  to  upon  two 
^unds — First  It  is  insisted  that  fines  are 
imposed  as  one  of  the  potent  means  of  pun- 
ishing offences  against  the  law,  and  that  the 
offender  does  not  satisfy  the  judgment  of  the 
court  if  he  pays  an  amount  less  than  the  fine 
assessed  against  him,  which  he  does,  if  he 
may  pay  in  coupons  instead  of  money, 
141  (the  coupons  *being  at  a  discount). 
In  answer  to  this  view,  it  is  sufficient 
to  remark  that  the  state  has  a  ri^ht  to  say,  and 
has  said,  in  the  act  of  her  legislature  under 
consideration,  how  her  "demands"  against  her 
citizens  shall  be  satisfied;  how  the  liabilities 
"due"  to  her  shall  be  discharged.  It  might, 
with  the  same  propriety  and  with  equal 
force,  be  argued  that  debts  and  taxes  due 
the  commonwealth  are  not  fully  discharged 
by  payment  of  coupons;  and  yet  this  is  done 
every  day  under  the  statute  law,  sustained 
and  enforced  by  the  judgment  of  this  court. 
But  in  point  of  fact,  the  judgment  for  the 
fine  is  discharged  to  its  full  extent,  so  far 
as  the  state  is  concerned,  because  the  cou- 
pon represents  the  obligation  of  the  state 
for  the  face  value  of  the  coupon  offered  in 
payment  of  the  fine. 

Second.  It  is  objected  that  fines  are  dedi- 
cated by  the  constitution  and  by  statute 
enacted  in  pursuance  thereof,  to  the  literary 
fund  for  school  purposes,  and  if  the  act 
under  consideration  embraces  fines,  to  that 
extent  it  is  unconstitutional. 

Now,  it  is  to  be  observed  that  neither  the 
constitution  nor  any  act  passed  in  pursuance 
thereof,  requires  the  collectors  of  the  public 
revenues,  nor  the  auditor,  to  keep  separate 
and  distinct  each  partictilar  fine  assessed 
against  offenders,  and  pay  it  over  as  collected 
to  the  literary  fund;  but  the  requirement  is. 


upon  fair  construction,  to  turn  over  to  the 
literary  fund  whatever  amoupt  may  come  into 
the  treasury  from  the  source  of  fines,  and  ded- 
icate that  amount  to  the  purpose  indicated. 
This  same  argument  was  pressed  most  vigor- 
ously in  the  case  of  Antoni  v.  Wright  (su- 
pra), and  was  answered,  I  think  successfully 
and  conclusively  by  the  lamented  Judge 
Bouldin,  and  I  prefer  to  adopt  his  views,  so 
clearly  and  ably  put,  rather  than  mar  and 
weaken  them  by  words  or  views  of  my  own. 
He  says:  "But  it  is  argued  that  the  contract 
in  this  case  is  void  because  it  is  repugnant  to 
the  8th  section,  8th  article,  and  3d  sec- 
14S  tion,  10th  article,  of  the  state  ♦constitu- 
tion, dedicating  certain  portions  of  the 
state  revenue  to  the  support  of  free  schools. 
We  think  there  is  no  such  conflict  in  this  case. 
*  *  *  It  only  requires  that  the  obligations 
of  succeeding  legislatures  shall  be  firmly  met; 
that  there  should  be  what  the  creation  of  every 
new  debt  imperatively  demands,  to-wit :  an  in- 
crease of  taxation  if  the  existing  rate  be  insuf- 
ficient. The  argument  is  based  on  the  assump- 
tion that  subsequent  legislatures  will  fail  in 
their  duty,  and  pursue  such  a  course  as  may 
result  in  mal-appropriation  of  the  funds  re- 
ferred to;  that  they  will  decline  to  meet 
faithfully  the  high  obligation  resting  on 
them,  and  then  rely  on  the  irregular  conse- 
quences of  their  own  default  as  an  argument 
against  the  validity  of  the  debt  for  which 
they  will  have  failed  to  provide.  The  mal- 
appropriation  which  would  follow  would 
not  be  the  legitimate  result  of  the  funding 
act.  but  in  effect  would  be  the  act  of  the 
legislature  failing  to  discharge  its  duty.  The 
obligation  to  provide  for  the  interest  due  by 
these  coupons  is  as  high  as  the  duty  of  apply- 
ing the  capitation  tax  and  other  funds  to  the 
schools.  Both  duties  are  alike  obligatory, 
and  both  may  be  discharged,  as  there  is  no 
conflict  between  them.  It  is  only  by  a  fail- 
ure to  discharge  the  one  that  the  performance 
of  the  other  can  be  put  in  jcoopHv.  and  it 
rests  with  the  legislature  by  faithfully  and 
fearlessly  meeting  both  obligations,  to  pre- 
serve the  plighted  faith  of  the  state  and 
protect  her  constitution  from  violation." 

After  this  opinion  of  the  court,  de^'vered  by 
Judge  Bouldin  was  announced,  there  was 
a  motion  for  a  rehearing  submitted  by  the 
attorney-general,  and  the  court  held  the  case 
under  advisement  for  several  weeks,  anxious 
to  correct  its  decision  if  it  should  appear  in 
any  respect  to  be  erroneous,  and  to  give  to  the 
case  that  calm  and  careful  reconsideration 
which  the  gravity  and  importance  of  the  ques- 
tions involved  required.  After  a  candid  and 
anxious  review  of  the  case,  the  court 
143  could  *find  no  reason  to  change  its  opin- 
ion, but  was  confirmed  in  the  justice  and 
reasons  of  its  conclusions.  In  delivering 
the  judgment  upon  the  motion  for  a  rehear-  « 
ing.  Judge  Anderson,  in  an  able  and  ex- 
haustive opinion,  discusses  the  whole  ques- 
tion, reaffirming  and  enforcing  the  views  of 
Judge  Bouldin;  and  in  these  views  the 
same  judges  concurred  as  in  the  original 
decision.  I  mention  this  to  show  with  what 
deliberation  and  care  the  questions  involved  in 
the   case   of   Antoni  v,   Wright   were  con- 
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sidercd,  and  the  futility  of  again  consider-  ' 
ing  those  questions,  except  to  reaffirm  and 
adopt  the  principles  of  that  case,  so  far  as 
they  apply  to  the  case  before  us. 

With  respect  to  the  argument  made  in  that 
case,  as  it  was  pressed  in  this  case,  that  fines 
and  other  revenues  were  dedicated  to  the 
school  fund,  and  therefore  cannot  be  paid  in 
coupons,  Judge  Anderson,  in  his  opinion 
(22  Gratt.  p.  874),  says:  *  ♦  *  "It  is  said 
that  those  provisions  of  the  constitution 
which  set  apart  certain  funds  and  a  certain 
proportion  of  the  tax  for  the  public  schools 
would  be  defeated  by  this  legislation.  It 
would  s.eem  to  be  a  sufficient  reply  to  say, 
that  if  it  were  impracticable  to  raise  a  suffi- 
cient amount  of  revenue  for  both  purposes, 
the  latter  did  not  impose  an  obligation  on 
the  legislature  paramount  to  the  obligation 
to  provide  for  the  payment  of  the  interest 
on  the  public  debt.  That  was  an  obligation 
antecedent  and  paramount  to  the  constitu- 
tion itself,  and  could  not  be  repudiated  by 
the  constitution  if  it  had  so  provided.  But 
it  is  not  repudiated  nor  ignored;  but  the 
obligation  is  clearly  recognized  by  sections  7,  8, 
19  and  20,  of  Article  10,  at  least  to  pay  Vir- 
ginia's proportion.  And.  furthermore,  this 
being  an  obligation  of  debt,  and  not  elee- 
mosynary in  its  character,  as  are  the  other 
provisions  referred  to,  and  however  de- 
sirable and  important  it  may  be  that  they 
should  be  carried  out,  I  hesitate  not  to  say 
this  is  of  higher  obligation.  But  there 
144  need  be  no  clashing  of  duties  here.  *It 
is  only  required  that  the  legislature 
should  levy  a  tax  sufficient  for  both  objects; 
a  duty  imposed  on  it  by  the  constitution.  It 
has  not  been  the  practice  to  set  apart  in  the 
public  treasury  the  identical  money  received 
for  the  public  schools,  nor  is  it  required  by 
the  constitution  nor  the  acts  of  assembly. 
And  the  legislature  has  discharged  its  con- 
stitutional obligation  when  it  has  set  apart 
the  required  amount  for  that  purpose." 

These  views,  expressed  both  upon  the 
first  hearing  and  the  rehearing  of  the  case 
of  Antoni  v.  Wright,  are  applicable  to  the 
case  before  us,  and  must  govern  our  de- 
cision in  this  case. 

Much  has  been  said  in  the  case  before  us 
about  the  sacredness  of  the  school  fund,  and 
the  paramount  oblinration  of  the  state  to 
educate  the  people.  This  is  a  great  and  high 
obligation,  and  no  doubt  will  be  faithfully 
and  firmly  met  by  the  legislation.  But 
however  great  and  high  this  obligation,  it 
cannot  and  ought  not  to  be  met  at  the  sacri- 
fice of  other  obligations  equally  sacred,  and 
other  duties  equally  high  and  binding.  A 
state,  like  an  individual,  must  be  just  before 
it  is  generous.  No  honest  man  can  or  will 
abstract  from  his  creditors  what  is  justly 
•due  them,  in  order  to  give  it  to  his  children. 
No  state,  in  order  to  educate  its  citizens, 
ought  to  withhold  from  its  iust  creditors,  that 
which  has  been  pledged,  by  its  honor  and 
plighted  faith,  to  the  payment  of  its  just 
debts.  Both  obligations  must  and  will  be 
met.  The  people  must  be  educated,  but  they 
must  not  be  educated  at  the  price  of  repudia- 
tion and  dishonor.    Better  would  be  igno- 


rance than  enlightenment  purchased  at  such 
2  price. 

In  conclusion,  I  will  repeat  here  the  ut- 
terance of  the  unanimous  voice  of  this  court 
in  the  Homestead  Cases,  22  Gratt.  301, 
which  declared  that  "no  state  and  no  peo- 
ple can  have  any  real  and  enduring  pros- 
perity, except  where  public  faith  and  private 
faith  are  guarded  by  laws  wisely  adminis- 
tered and  faithfully  executed.  The  in- 

145  violability    '^'of   contracts,    public    and 
private,  is  the  foundation  of  all  social 

progress,  and  the  corner  stone  of  all  the 
forms  of  civilized  society,  where  an  enlight- 
ened system  of  jurisprudence  prevails. 
Under  our  system  of  government  it  has 
been  wisely  placed  under  the  protection  of 
the  constitution  of  the  United  States,  and 
there  it  rests  secure  against  all  invasion." 

It  only  remains  for  me  to  say  that  the  pe- 
titioner has  the  right,  under  the  law,  to  dis- 
charge the  fine  imposed  upon  him  by  the 
hustings  court,  with  a  coupon  of  a  bond  of 
the  state,  which  the  state  has  agreed  to 
receive  in  payment  of  "all  taxes,  debts,  dues 
and  demands  due  the  state,"  and  that  he 
must  be  discharged  from  further  custody. 

STAPLES,  J.  The  opinion  just  delivered 
by  Judge  Christian  is  an  affirmance  of  the 
doctrines  laid  down  in  Antoni  v.  Wright.  It 
was  my  misfortune  to  dissent,  not  only 
from  the  decision  in  that  case,  but  the  reason- 
ing by  which  it  was  supported.  Since  that  time 
the  subject  has  received  a  full  and  exhaust- 
ive discussion  in  the  public  press,  upon  the 
hustings  and  in  the  legislature.  That  dis- 
cussion and  my  own  deliberate  reflections 
have  but  confirmed  my  convictions  of  the 
soundness  and  justice  of  the  views  then  en- 
tertained. I  do  not  see,  however,  that  any 
good  can  be  effected  by  a  further  discussion 
of  the  question.  Every  one  here  present — 
every  intelligent  mind  in  the  state — has. 
perhaps,  reached  some  fixed  conclusion  upon 
the  subject,  and  nothing  that  can  now  be 
said  by  myself  or  others  will  tend  to  change 
or  modify  that  conclusion.  I  will  not,  there- 
fore, now  undertake  to  enter  into  any  dis- 
cussion of  those  points  with  respect  to 
which  it  was  mv  misfortune  in  the  former 
case  to  differ  with  a  majority  of  this  court. 
This  much  may  be  said:  If  it  is  now  to  be 
considered  as  the  settled  rule  of  this  court 
that  every  demand,  debt,  claim  of  the 

146  commonwealth,    *of    whatever    char- 
acter or  description,  to  the  amount  of 

one  million  and  two  hundred  thousand  dollars 
annually,  may  be  paid  in  these  coupons:  if 
the  legislature,  under  no  circumstances,  has 
for  the  next  thirty  years  the  power  to  di- 
minish the  rate  of  taxation,  whatever  may 
be  the  condition  or  necessities  of  the  people; 
if,  during  that  time,  whatever  may  be  the  pub- 
lic exigencies,  the  revenues  of  the  state  are  ir- 
revocably dedicated  to  the  creditor;  if,  to 
such  an  extent  and  for  such  a  time  the  leg- 
islature has  surrendered  all  control  of  the 
revenues  and  resources  of  the  state  beyond 
recall,  then,  indeed,  has  the  government 
abdicted  its  functions,  and  the  state  is  stripped 
of  one  of  its  most  essential  attributes  of  sever- 
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eignty.  We  can  form  some  faint  idea  of 
the  magnitude  of  the  surrender  and  of  the 
principle  involved  in  it  when  we  remember 
that  under  the  funding  bill  the  entire  pub- 
lic debt  might  have  been  funded  but  for  the 
subsequent  legislation  arresting  its  opera- 
tion. 

To  all  this  but  one  answer  has  ever  been 
given,  and  that  is,  it  is  the  duty  of  the  legis- 
lature to  lay  a  sufficient  tax  each  year  to 
pay  the  creditor  and  carry  on  the  govern- 
ment. To  this  it  may  also  be  answered,  that 
no  legislature  has  the  power  to  impose  on 
succeeding  legislatures  such  a  duty.  How- 
ever strong  the  obligation  of  the  public  debt 
may  be,  there  are  periods  in  the  history  of 
every  state  when  no  part  of  it  can  be  paid; 
when  the  government  creditor  and  individ- 
ual creditor  must  consent  to  wait  for  a  sea- 
son; and  of  such  periods  as  they  arise  the 
legislature,  and  not  the  courts,  must  be  the 
judge.  Instances  of  the  kind  are  found  in 
the  late  civil  conflict  between  the  north  and 
the  south,  and  in  times  of  great  financial 
distress  and  disaster,  when  the  collection  of 
debts  is  universally  suspended;  and  others 
will  hereafter,  no  doubt,  occur  when  such  a 
suspense  is  essential  to  the  public  safety.  The 
amount  of  taxation  the  people  can  bear — 
the  mode  and  manner  of  imposing  it 
147  — is  a  political  question  ♦to  be  de- 
termined by  the  representatives  of  the 
people,  from  time  to  time,  as  the  public  ex- 
igencies may  require. 

This  is  the  essential  principle  of  the  gov- 
ernments under  which  we  live — state  and 
federal.  It  is  the  vital  element  of  all  repre- 
sentative governments.  In  the  language  of 
the  supreme  court  of  the  United  States  a 
legislative  body  cannot  part  with  its  power 
by  any  proceeding  so  as  not  to  be  able  to 
continue  the  exercise  of  them.  It  cannot 
abridge  its  o^m  legislative  power  by  making 
permanent  and  irreparable  contracts  in  ref- 
erence to  matters  of  public  interest.  East 
Hartford  v.  Hartford  Bridge  Co.,  10  How. 
U.  S.  R.  511,  5?i5;  see  sUn  State  BnnV  of 
Ohio  V.  Knoop.  10  How.  U.  S.  R.  408;  Ohio 
Life  Ins.  and  Trust  Comp.  v.  Dcbolt.  16  H.>w. 
U.  S.  R.  41 6 ;  Burroughs  v.  Peyton,  16  Gratt.  470. 

With  this  brief  discussion  I  am  content  to 
leave  this  branch  of  the  subject,  having  al- 
ready said,  perhaps,  more  than  was  neces- 
sary. It  may  be  proper  further  to  say  that 
the  precise  question  now  before  us  did  not 
arise  and  was  not  decided  in  Antoni  v. 
Wright.  It  is  true  it  was  discussed  both  by 
Judge  Bouldin  and  Judg^e  Anderson;  and 
while  it  is  perhaps  covered  by  their  reason- 
ing, it  was  not  necessarily  decided.  It  is, 
therefore,  an  open  question. 

I  agree  that  the  funding  act  is  broad 
enough  to  include  fines  imposed  for  the  vio- 
lation of  the  penal  laws;  and  upon  that 
ground  I  thought,  and  still  think,  it  viohtes 
the  seventh  section  of  the  eighth  article  of  tlie 
constitution  of  Virginia.  That  section  declares : 
"The  general  assembly  shall  set  apart  as 
^  permanent  and  perpetual  literary  fund, 
tnc  present  literary  funds  of  the  state,  the 
proceeds  of  all  public  lands  donated  by 
congress    for    public    school    purposes,    of 


all    escheated    property,    of   all    waste    and 
unappropriated     lands,     of  all     fines     ac- 
cruing    to     the     state     by  forfeitures,     of 
all      fines      collected  for      offences 

148  ^committed    against  the    state,    and 
such   other  sums  as  the   general  as- 
sembly may  appropriate." 

Will  it  be  maintained  that  it  is  competent 
for  the  legislature,  by  any  contract  made 
since  the  adoption  of  the  present  constitu- 
tion, to  divert  the  funds  mentioned  in  this 
section  from  the  objects  therein  designated? 
Take,  for  example,  the  proceeds  of  the  pub- 
lic lands  dedicated  by  congress  for  school 
purposes.  If  these  lands,  when  sold  by  the 
state,  may  be  paid  for  in  coupons,  are  the 
proceeds  set  apart  for  the  specific  purposes 
prescribed  by  the  constitution?  Are  they  not 
in  fact  indirectly  appropriated  to  the  payment 
of  the  public  debt  ?  The  same  is  true  with  ref- 
erence to  fines.  Instead  of  being  "set  apart  as 
a  permanent  and  perpetual  literary  fund,"  ac- 
cording to  the  requirement  of  the  constitu- 
tion, they  will  be  applied  to  the  interest  on 
the  public  debt.  There  is  no  practical  dif- 
ference between  a  law  which  directly  hands 
them  over  to  the  state  creditors,  and  a  law 
which  allows  them  to  be  paid  in  coupons. 

The  answer  to  this  again,  is,  that  the  leg- 
islature must  increase  the  taxes,  and  sup- 
ply the  deficiency  from  other  sources.  But 
the  question  still  arises,  can  one  legislature 
divert  a  fund  from  the  purposes  of  a  tru.st 
under  the  constitution,  and  rely  upon  an- 
other legislature  to  raise  another  fund  from 
some  other  source  with  which  to  execute 
the  trust.  Suppose  the  succeeding  legisla- 
ture fails  in  its  duty,  what  becomes  of  the 
constitutional  requirement?  The  main  de- 
sign of  the  provision  already  cited  was  the 
creation  of  a  fund  beyond  the  reach  of  the 
legislature,  in  nowise  dependent  upon  popular 
caprice  for  its  preservation  and  application. 

It  is  very  true  that  the  fines  have  heretofore 
been  paid  into  the  treasury  indiscriminately 
with  other  public  dues,  and  so  long  as  the 
whole  was  paid  in  money  no  injustice  or 
inconvenience  could  arise.  But  now  the 
question    is    presented    in    an    entirely 

149  different   aspect.     For   if   the   ♦legisla- 
ture shall  pass  a  law,  as  it  ought  long 

ago  to  have  done,  carrying  out  this  provi- 
sion of  the  constitution  and  setting  apart 
the  fines  for  school  purposes,  under  the 
present  ruling  of  the  court  the  act  must  be 
held  unconstitutional,  because  the  funding 
bill  authorizes  the  payment  of  all  state  dues 
in  coupons.  .A.nd  thus  it  is  that  an  unconsti- 
tutional contract  is  made  paramount  to  the 
constitution.  One  legislature,  by  an  agree- 
ment with  the  public  creditor,  may  appro- 
priate to  his  claim  a  fund  set  apart  by  the 
constitution  irrevocably  for  another  pur- 
pose, and  if  succeeding  legislatures  fail  to 
supply  the  deficiency  from  other  sources, 
there  is  no  remedy  for  the  breach  of  trust 
and  a  palpable  infraction  of  that  instntment.  I 
can  never  give  my  assent  to  these  positions.  It 
is  the  duty  of  the  legislature,  by  taxation,  to 
pay  the  indebtedness  of  the  state.  It  cannot 
for  that  purpose  appropriate  other  revenues 
which  by  the  constitution  are  placed  beyond 
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its  control.  Upon  this  point  I  think  the  ar- 
gument of  the  attorney-general  was  unan- 
swerable. 

It  is  said,  however,  that  the  duty  of  the 
state  to  pay  its  debts  is  of  paramount  obli- 
gation to  that  of  providing  for  the  education 
of  its  people;  and  the  conclusion  sought  to 
be  deduced  from  this  is,  that  the  constitu- 
tional provision  dedicating  certain  funds  to 
the  cause  of  education,  leaving  the  public 
debt  unpaid,  is  inoperative  and  void. 

The  moral  obligation  pf  a  state  to  pay  its 
debts  is  not  denied*  but  it  has  never  been 
seriously  contendea  by  any  one  familiar 
with  the  principles  of  our  government,  that 
this  obligation  can  be  enforced  by  law.  If 
the  people  of  the  state  do  not  voluntarily 
raise  the  means  by  taxation  to  pay  the  piib- 
lic  creditor,  there  is  no  way  of  coercing 
them.  If  this  be  not  so,  the  holders  of  the 
unfunded  debt  will  be  very  glad  to  know  it, 
as  they  have  not  received  one  dollar  of  in- 
terest, and  there  is  but  little  probability  of 
their  doing  so  in  the  present  condition 
of  affairs.   At  the  time  of  the  adoption 

150  of  the  present  constitution  '''the  state 
was  free  to  appropriate  its  revenues  to 

any  objects  whatever.  It  will  scarcely  he 
contended  there  was  anything  to_prohibit- 
prevent  the  dedication  of  the  funds  named 
in  the  seventh  section  to  the  cause  of  edu- 
cation. That  section,  when  adopted,  became 
the  supreme  law  of  the  land;  and  no  legisla- 
ture could  by  a  contract  with  a  creditor, 
or  by  any  device  or  contrivance  whatever, 
evade  the  force  and  effect  of  the  provision. 
The  contract,  if  it  is  to  be  so  termed,  was  an 
usurpation,  so  far  as  it  attempted  to  appro- 
priate the  school  fund  to  the  payment  of 
the  public  debt.  For  these  reasons  I  cannot 
concur  in  the  opinion  just  delivered. 

Let  me  say  in  conclusion,  however,  I  con- 
cur now,  as  I  did  then,  with  what  was  said 
by  Judge  Christian  in  the  Homestead  cases; 
that  is,  "The  inviolability  of  contracts,  pub- 
lic and  private,  is  the  foundation  of  all  so- 
cial progress,  and  the  corner  stone  of  all 
forms  of  civilized  society,  wherever  an  en- 
lightened jurisprudence  prevails."  Good  faith 
is  as  essential  in  states  as  in  men.  Neither  can 
be  just  or  permanently  prosperous  without  it. 
Upon  that  subject  my  own  voice,  feeble  as 
it  is,  can  never  have  any  uncertain  sound. 
When  we  speak  of  a  contract,  however,  in- 
volving the  public  faith,  such  as  the  courts 
ran  enforce,  we  mean  a  contract  sanctioned 
by  the  constitution  and  the  principles  of  gov- 
ernment under  which  we  live.  Believing  that 
the  funding  bill  is  in  violation  of  both,  I  am 
for  refusing  the  mandamus  in  this  case. 

ANDERSON,  J.  I  fully  concur  in  the 
clear  and  able  opinion  of  Judge  Christian  in 
this  case,  but  deem  it  proper  to  present 
some  additional  views  in  support  of  his  just 
conclusions  and  in  vindication  of  my  opin- 
ion in  Antoni  v.  Wright,  which  was  assailed 
in  the  arg^ument  of  this  case. 

The  court  being  unanimous  in  the  opinion 
that  fines  are  embraced  in  the  terms  of 

151  the  act  of  March  30,  1871,  *which  pro- 
vides  that  coupons   shall   be    receivable 

in  payment  of  "all  taxes,  debts,  dues  and 


demands"  of  the  commonwealth,  I  will  con- 
fine myself  to  the  inquiry,  is  said  act  un- 
constitutional so  far  at  it  requires  that  cou- 
pons shall  be  receivable  in  payment  of  fines? 
It  is  unquestionably  true,  and  requires  no 
learned  and  elaborate  citation  of  authori- 
ties to  show  it,  that  an  act  may  be  uncon- 
stitutional in  one  or  more  of  its  provisions, 
and  constitutional  in  all  other  respects. 

It  is  contended  that  the  act  in  question  is 
unconstitutional,  so  far  as  it  authorizes  the 
payment  of  fines  with  interest  coupons,  be- 
cause it  violates  section  seven  of  article 
eight  of  the  state  constitution.  That  section 
is  in  the  following  language:  "The  general 
assembly  shall  set  apart  as  a  permanent  and 
perpetual  literary  fund  the  present  literary 
funds  of  the  state,  the  proceeds  of  all  public 
lands  donated  by  congress  for  public  school 
purposes,  of  all  escheated  property,  of  all 
waste  and  unappropriated  lands,  of  all  prop- 
erty accruing  to  the  state  by  forfeitures,  and 
all  fines  collected  for  offences  committed 
against  the  state,  and  such  other  sums  as 
the  general  assembly  may  appropriate."  The 
ground  of  the  unconstitutionality  of  the 
act  as  to  fines  as  alleged,  is  that  it  is  incom- 
patible with  the  foregoing  constitutional 
requirement  that  they  shall  be  set  apart, 
with  the  other  funds  designated,  as  a  per- 
manent and  perpetual  literary  fund,  and  is  a 
diversion  of  them  from  the  purposes  of  the 
trust  created  by  the  constitution,  and  an  ap- 
plication of  them  to  other  purposes.  Is 
this  so? 

The  constitutional  requirement  is,  that 
fines,  among  other  things,  shall  be  set  apart 
by  the  general  assembly  as  a  permanent  and 
perpetual  literary  fund.  The  act  of  assembly 
declares  that  coupons  shall,  after  their  ma- 
turity, be  receivable  in  payment  of  all  taxes, 
debts,  dues  and  demands  of  the  common- 
wealth (not  excepting  fines)..  Unless  the 
duty  imposed  by  the  constitution  and 
158  that  imposed  *by  the  act  of  assemhlv 
are  so  incompatible  and  conflicting 
that  both  cannot  be  performed,  the  latter  is 
not  unconstitutional  for  the  reason  alleged. 
If  both  can  stand  together,  both  may  be 
enforced,  and  the  act  cannot  be  said  to  be 
unconstitutional,  because  it  is  incompatible 
with  the  constitutional  provision. 

The  only  question  then  is,  can  the  general 
assembly  comply  with  this  requirement  of 
the  constitution,  to  set  apart  fines  as  a  per- 
manent and  perpetual  literary  fund,  when  it 
has  contracted  with  creditors  of  the  com- 
monwealth to  receive  their  coupons  of  in- 
terest in  payment  of  fines? 

How  can  they  be  set  apart?  The  constitu- 
tion does  not  appropriate  the  fines  to  the 
public  schools.  The  requirement  is  that 
they,  with  other  things,  shall  be  set  apart 
as  a  permanent  and  perpetual  literary  fund, 
and  by  section  eight,  that  the  general  as- 
sembly shall  apply  the  annual  interest  to  the 
public  schools.  It  is  evident  that  they  must  be 
set  apart  in  a  way  which  will  yield  an  annual 
interest,  otherwise  the  requirement  to  apply 
the  annual  interest  to  the  public  schools 
could  not  be  fulfilled.  And  if  the  fines,  as 
they  were   collected,   were   applied   to   the 
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schools,  they  would  be  consumed  in  the 
use,  and  could  not  be  set  apart  as  a  perma- 
nent and  perpetual  literary  fund,  from 
which  an  annual  interest  would  arise  to  be 
applied  to  the  schools. 

For  the  same  reason,  to  separate  them 
from  the  other  revenues  by  locking  them  up 
in  strong  boxes,  whereby  they  could  yield 
no  interest,  would  not  be  in  accordance 
with  the  desifj^n  and  spirit  of  the  constitu- 
tion. And  moreover  it  would  not  be  for 
the  encouragement  of  education. 

By  the  law.  as  it  now  stands,  all  moneys 
designed  to  be  set  apart  for  the  "board  of 
education,"  a  name  substituted  for  the  "lit- 
erary fund,"  are  to  be  paid  into  the  public 

treasury  upon  the  warrant  of  the 
15S     second  auditor.    *And  every  warrant 

is  required  to  express  the  head  of 
general  revenue  or  expenditure  on  account 
of  which  the  money  is  received  or  paid;  and 
distinct  accounts  are  required  to  be  kept  in 
the  second  auditor's  office  of  the  receipts 
and  expenditures  of  the  board  of  education, 
the  board  of  public  works,  and  of  each  of 
the  corporations  composed  of  officers  of  the 
government,  of  the  funds  and  property  of 
which  the  state  is  sole  owner. 

And  the  treasurer  is  required  to  keep  sep- 
arate accounts  of  the  money  belonging  to 
the  literary  fund,  to  the  fund  for  internal 
improvement,  to  the  sinking  fund,  &c.,  show- 
ing the  receipts  and  disbursements  on  ac- 
count of  eacn.  (See  Code  of  1873,  chap. 
43,  sections  23,  25,  26,  27,  32  and  35.) 

Soch  was  the  law  at  the  time  the  present 
constitution  was  being  framed,  and  when  it 
was  adopted;  such  It  is  now,  and  such  it 
had  been  for  many  years  prior  to  the  mak- 
ing of  the  present  constitution.  Funds  which 
were  required  to  be  set  apart  for  the  liter- 
ary fund,  and  the  other  corporations  which 
were  composed  of  officers  of  government,  of 
whose  funds  and  property  the  state  was  sole 
owner,  were  not  required  to  be  kept  sepa- 
rate from  each  other,  or  from  the  other  rev* 
enues  of  the  commonwealth,  but  were  re- 
quired to  be  paid  into  the  public  treasury, 
the  money  of  each  fund  and  of.  the  general 
revenues  being  mingled  together  undistin- 
guishably.  Indeed,  it  could  not  be  other- 
wise, because  all  the  moneys  to  be  paid  into 
the  treasury,  whether  upon  the  warrant  of  the 
first  or  second  auditor,  were  required  by  law 
to  be  paid  into  one  of  the  banks  of  the  city  of 
Richmond  (Ibid.  §  7),  and  the  bank  became 
debtor  to  the  commonwealth  for  the  amount 
deposited.  And  a  person  bound  to  pay 
money  into  the  treasury  could  not  make  a 
▼alid  payment  in  any  other  way  (§  8),  and 
all  moneys  so  paid  stand  on  the  books  of 
the  bank  to  the  credit  of  the  treasurer 
IM  of  the  state,  and  *can  only  be  drawn 
on  his  check,  and  not  even  upon  his 
check  unless  it  be  drawn  upon  a  warrant  is- 
sued by  one  of  the  auditors  (g  9),  which  in- 
dicates whether  it  belengi&  to  .either  of  the 
funds  aforesaid,  and  to  which. 

Upon  the  books  of  the  bank  the  fines  ^aid 
in  stand  to  the  credit  of  the  treasurer,  just 
as  all  other  funds  or  revenues  of  the  common- 
wealth do  which  are  paid  into  bank,  that  is. 


mto  the  treasury.  But  upon  the  books  of  the 
second  auditor  and  of  the  treasurer,  fines  and 
other  things  which  are  required  to  be  set 
apart  as  a  literary  fund,  are  debited  to  the 
commonwealth  to  the  credit  of  the  literary 
fund— now  the  board  of  education.  So  that, 
whilst  the  bank  is  debtor  to  the  common- 
wealth for  the  whole,  the  commonwealth  is 
debtor  for  so  much  of  it  as  belongs  to  the 
literary  fund,  to  the  board  of  education. 

Under  the  law  as  it  was  when  the  consti- 
tution was  framed,  and  for  many  years  be- 
fore, and  as  it  now  is,  fines,  when  collected 
in  money,  would  be  paid  into  the  public 
treasury,  as  other  moneys,  but  would  be 
debited  to  the  commonwealth,  to  the  credit 
of  the  literary  fund;  and  thus  were  set  apart 
as  a  literary  fund.  And  so  if  they  never 
reached  the  treasury,  but  were  paid  to  the 
collecting  officer  in  coupons,  the  common- 
wealth is  debited  with  them  to  the  credit 
of  the  board  of  education.  And  it  is  a  mat- 
ter which  does  not  affect  in  the  slightest 
manner  the  rights  or  interests  of  the  board 
of  education,  whether  the  fines  are  paid  to 
the  commonwealth  in  money  or  in  cou- 
pons, for  in  either  case  the  beard  of  educa- 
tion has  no  claim  for  the  specific  thing 
which  the  commonwealth  received  in  satis- 
faction of  the  fines,  but  only  to  the  amount 
for  which  the  commonwealth  chose  to  be- 
come debtor  to  the  board. 

The  fines  were  due  to  the  commonwealth. 
It  is  only  those  that  are  due  to  the  common- 
wealth that  are  required  to  be  set  apart  as 
a  literary  fund.  And  they  are  paid  into  the 
treasury,  just  as  all  other  dues  of  the 
155  commonwealth,  *and  are  a  part  of  her 
general  revenues  until  they  are  set 
apart  for  a  specific  object. 

To  set  apart  is  not  the  same  as  to  invest. 
The  general  assembly  is  required  to  set 
apart.  The  board  of  education  has  no  power 
to  set  apart  any  of  the  revenues  of  the  com- 
monwealth as  a  literary  fund.  No  such 
power  is  given  it  by  law.  It  is  a  power 
which  the  legislative  department  alone  is 
invested  with.  And  the  constitution  ex- 
pressly reqjuires  the  general  assembly  to  set 
apart  fines  and  certain  other  revenues  of  the 
commonwealth  as  a  literary,  fund.  This 
cannot,  therefore,  be  done  by  the  board  of 
education.  But  after  they  are  set  apart  by 
the  general  assembly  for  the  specific  object 
aforesaid,  the  board  is  authorized  to  invest 
them.  By  the  Code  of  1873,  chapter  78,  §  7, 
it  is  authorized  and  required  to  invest  all 
the  capital  and  unappropriated  income  of 
the  literary  fund  (of  course  that  which  has 
been  set  apart  for  it  by  the  general  assem- 
bly) in  certi6cates  of  debt  of  the  United 
States,  or  certificates  of  debt  of,  or  guaran- 
teed by  the  state,  or  in  railroad  bonds  of 
a  certain  description,  and  may  call  in  any 
such  investments,  or  any  theretofore  made, 
and  reinvest  them  as  aforesaid,  whenever 
deemed  proper  for  the  preservation,  secu- 
rity or  improvement  of  the  said  fund. 

The  power,  I  have  said,  to  set  apart  fines 
and  other  revenues  as  a  permanent  literary 
fund  which  the  board  of  education  is  author- 
ized to  invest,  is  vested  in  the  general  assem- 
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bly.  The  power  to  set  apart  carries  with  it 
the  power  to  determine  in  what  mode  the 
thing  shall  be  set  apart  where  no  particular 
mode  is  prescribed  m  the  power.  This  pow- 
er has  been  executed  by  the  general  assem- 
bly in  the  regulations  which  have  been 
made  by  law  for  receiving,  keeping  and  dis- 
bursing the  public  revenues,  already  de- 
scribed. They  prescribe  the  mode  by  which 
all  revenues  of  the  commonwealth,  includ- 
ing fines  and  the  other  revenues  which 

156  the  constitution  requires  ♦the  general 
assembly  to  set  apart  as  a  permanent 

and  perpetual  literary  fund,  shall  be  paid 
into  the  treasury,  and  how  they  shall  be 
disbursed.  Those  designated  by  the  seventh 
section,  when  they  are  paid  into  the  treas- 
ury, are  required  to  be  debited  to  the  com- 
monwealth to  the  credit  of  the  literary  fund 
in  both  the  second  auditor's  and  treasurer's 
offices.  This  is  the  mode  prescribed  by  law, 
by  which  they  are  distinguished  from  the 
other  revenues,  and  set  apart  as  a  literary 
fund,  and  the  only  mode  that  was  ever  ob- 
served in  this  state  for  setting  apart  a  por- 
tion of  the  revenues  of  the  commonwealth 
for  a  specific  object.  It  is  thus  effectually 
set  apart,  for  it  can  be  disbursed  only  upon 
the  second  auditor's  warrant,  and  only  for 
the  benefit  of  the  literary  fund. 

These  regulations  were  in  force  long  be- 
fore, and  when  the  constitution  was  adopted, 
and  the  provisions  contained  therein  re- 
quiring certain  revenues  to  be  set  apart  as 
a  literary  fund,  must  be  taken  as  made  with 
reference  to  the  existing  regulations  on  that 
subject,  and  that  the  terms  "set  apart"  were 
used  in  the  sense  in  which  they  had  alvvavs 
been  accepted  in  this  state,  and  that  the 
framers  of  the  constitution,  when  they  re- 
quired the  general  assembly  to  set  apart 
certain  revenues  as  a  permanent  literary 
fund,  contemplated  that  they  would  be  set 
apart  in  the  mode  in  which  portions  of  the 
revenue,  including  fines,  had  always  been 
set  apart  for  specific  objects,  and  that  they 
did  not  thereby  intend  to  overturn  and 
render  unconstitutional  the  whole  system 
which  had  long  been  established  by  law  for 
regulating  the  receiving,  keeping  and  dis- 
bursing the  public  revenues.  I  hold  that  the 
constitution  cannot  fairly  be  so  construed, 
and  that  the  regulations  which  have  been 
prescribed  by  law  for  paying  fines  ^nd 
other  revenues  into  the  treasury,  which 
were  designed  to  be  a  permanent  literary 
fund,  and  for  distinguishing  them  from 
other  revenues  in  the  treasury,  and  setting 
them   apart  as   a   permanent   literary 

157  fund,   and    *for   disbursing   them    for 
the  benefit   of  the   literary  fund,  are 

valid  and  constitutional. 

Let  us  now  briefly  notice  its  practical 
working.  The  state  collects  fines  and  other 
dues  of  the  commonwealth,  which  the  con- 
stitution requires  the  general  assembly  to 
set  apart  as  a  literary  fund.  They  are  paid 
into  the  treasury  upon  the  warrant  of  the 
second  auditor,  and  are  debited  to  the  com- 
monwealth, to  the  credit  of  the  literary 
fund,  in  the  offices  of  both  the  second  auditor 
and  the  treasurer.  They  are  thus  distinguished 


and  set  apart  from  the  other  revenues  as  a  lit- 
erary fund,  as  we  have  seen,  according  to  the 
requirements  of  the  constitution.  Afterwards 
the  board  of  education,  by  authority  of  an  act 
of  assembly,  determines  to  invest  the 
amount,  which  is  to  the  credit  of  the  lit- 
erary fund,  in  certificates  of  debt  of  the 
United  States,  or  of  this  state,  or  in  rail- 
road bonds,  and  applies  to  the  second  aud- 
itor for  a  warrant  on  the  treasury  for  the 
same.  But  there  is  no  money  in  the  treas- 
ury to  pay  it.  Is  it  a  matter  of  any  conse- 
quence to  the  board  much,  or  whether  any 
of  it  was  received  how  in  money,  or  how 
much  of  it  was  received  by  the  common- 
wealth in  coupons,  since  the  commonwealth 
is  debited  with  the  whole  of  it  to  the  credit  of 
the  literary  fund?  And  as  there  is  no  money 
in  the  treasury  to  pay  it,  it  would  have  been 
no  better  if  all  of  it  had  been  paid  into  the 
treasury  in  money.  So  it  is  obvious  that  the 
inability  of  the  treasurer  to  pay  the  money  to 
the  board  is  not  caused  by  coupons  being  re- 
ceivable in  payment  of  taxes  and  other  dues  of 
the  commonwealth.  The  result  would  have 
been  the  same  if  coupons  had  not  been  so 
receivable,  and  the  whole  had  been  paid 
into  the  treasury  in  money,  but  had  been 
disbursed  in  the  payment  of  interest  or 
other  demands  on  the  treasury  before  the 
board  applied  for  payment. 

No  matter,  therefore,  in  what  medium  the 
state  received  payment  of  the  fines. 
158  By  requiring  them  to  be  *paid  into  the 
treasury,  and  debiting  the  common- 
wealth with  the  amount  as  received,  to  the 
credit  of  the  literary  fund,  which  we  have 
seen  is  prohibited  by  no  constitutional  in- 
hibition, and  by  providing  for  the  payment 
of  the  annual  interest  thereon  to  the  schools, 
she  fulfils  the  requirement  of  the  constitu- 
tion. Her  receiving  payment  of  fines  in  cou- 
pons is  consequently  no  diversion  of  a  fund 
dedicated  to  the  schools.  If  she  received 
payment  in  money  it  would  be  all  the  same,  so 
far  as  the  literary  fund  or  the  schools  arc  con- 
cerned ;  for  in  either  case  the  state  would  debit 
herself  with  the  amount,  and  the  schools  or 
the  board  of  education  would  have  to  look  to 
the  state  for  payment,  and  not  to  any  specific 
fund.  Whether  the  money  received  for  fines, 
in  common  with  other  revenues,  was  used  in 
paying  interest  on  the  public  debt,  or  in  the 
payment  of  governmental  expenses,  it  would 
not  be  diverting  it  from  any  purpose  to  which 
it  was  dedicated  by  the  constitution,  it  hav- 
ing been  set  apart  as  a  literary  fund  by  the 
commonwealth,  debiting  herself  with  it  to 
the  credit  of  that  fund.  For  if  the  fines  were 
collected  in  money  and  applied  to  the  pay- 
ment of  school  quotas,  it  would  be  using^ 
them  for  a  purpose  to  which  they  were  not 
specifically  dedicated  by  the  constitution, 
for  only  the  annual  interest  was  dedicated 
to  that  purpose. 

But  it  may  be  said  that  the  board  of  edu- 
cation is  authorized  by  law  to  receive  the 
principal  and  to  invest  it;  but  the  constitu- 
tion does  not  invest  the  board  with  a  rig^ht 
to  the  specific  fine,  so  as  to  divest  the  com- 
monwealth of  the  right  to*  receive  it.  It  is 
the   property   of   the    commonwealth    who 
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alone  has  the  right  to  collect  and  to  give 
acq«ittances  and  dicharges  against  it.  It 
must  be  paid  to  the  commonwealth.  It  must 
be  paid  into  the  public  treasury.  It  must  be 
set  apart  by  an  act  of  the  general  assembly 
as  a  literary  fund,  and  then  the  law  author- 
izes its  investment  by  the  board  of 
159  education,  "^and  after  it  is  so  set  apart 
the  commonwealth  is  still  the  sole 
ovner  of  it,  as  she  is  of  all  the  funds  and 
property  of  the  board  of  education,  and  the 
other  corporations  which  are  composed  of 
officers  of  the  government,  the  funds  and 
property  of  which  are  the  sole  property  of 
the  commonwealth.  For  these  reasons  the 
commonwealth's  receiving  payment  of  fines 
in  coupons,  and  debiting  herself  with  them 
to  the  credit  of  the  literary  fund,  is  not  a 
diversion  of  funds  dedicated  by  the  consti- 
tution to  the  literary  fund,  or  to  the  public 
schools,  and  is  no  violation  of  the  seventh 
or  eighth  sections  of  article  ten  of  the  con- 
stitution. 

But  if  the  foregoing  view  is  erroneous  and 
untenable,  and  said  seventh  and  eighth  sec- 
tions must  be  construed  so  as  to  inhibit  the 
general  assembly  from  appropriating  so 
much  of  the  revenues  of  the  state  as  are 
practicable  to  be  raised  to  the  payment  of  the 
interest  of  the  pubHc  debt,  as  shail  be  neces- 
sary for  that  purpose,  by  dedicating  them 
to  the  support  of  a  public  school  system, 
which  is  introduced  by  said  constitution, 
then  the  grave  question  arises,  arc  they  not, 
to  that  extent,  in  conflict  with  the  constitu- 
tion of  the  United  States?  The  act  making 
interest  coupons  receivable  in  payment  of 
all  taxes  and  other  dues  of  the  commoti- 
vealth  (not  excepting  fines)  is  only  an  ap- 
propriation in  advance  of  so  much  of  the 
revenues  of  the  state  to  the  payment  of  the 
interest,  after  it  is  due,  as  will  be  necessary 
for  that  purpose,  in  fulfilment  of  a  high 
constitutional  obligation,  and  if  the  provi- 
sions of  the  constitution  in  question  are  re- 
pugnant to  that  act  because  it  necessarily  ab- 
sorbs in  the  payment  of  interest  the  funds 
of  the  commonwealth  which  are  dedicated 
by  said  provisions  of  the  constitution,  as 
contended,  to  the  schools,  but  which  are 
indispensably  necessary  for  the  payment  of 
interest,  do  not  those  sections  of  the  consti- 
tution, as  thus  construed,  obstruct  the 
WO  fulfilment  by  the  *state  of  its  solemn 
obligation  to  pay  the  interest  it  owes 
its  creditors  and  impair  the  obligation  of 
her  contract? 

No  one  has  ever  doubted  that  the  state 
constitution,  so  far  as  it  does  not  conflict 
Tkith  the  constitution  of  the  United  States. 
is  the  supreme  law  to  the  courts  of  that 
state  as  well  as  to  every  other  department 
of  the  government  of  that  state.  But  I  will 
not  stop  to  argue  so  plain  a  proposition, 
though  it  seemed  to  be  contraverted  in  the 
argument  of  learned  counsel  that  if  any  of 
its  provisions  are  in  conflict  with  the  con- 
stitution of  the  United  States,  the  courts 
arc  bound  to  disregard  the  former,  and  to  give 
effect  to  the  latter.  Article  VI,  section  2,  of 
the  latter  declares  that  "this  constitution  and 
the  laws  of  the  United  States,  which  shall  be 


made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  aii« 
thority  of  the  United  States,  shall  be  the  stl- 
preme  law  of  the  land;  and  the  judges  in CTcry 
state  shall  be  bound  thereby,  anything  in  the 
constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding."  And  if  this  const!- 
tution  has  inhibited  what  a  state  has  or- 
dained by  her  constitution,  or  enacted  in 
the  course  of  ordinary  legislation,  how  can 
a  judp^e,  who  has  sworn  to  support  the  con- 
stitution of  the  United  States  with  the  fore* 
going  clause  as  part  of  it,  disregard  the  in- 
hibition and  enforce  the  state  law  which  is 
inhibited? 

By  Article  I,  section  10,  no  state  "shall 
pass  any  bill  of  attainder,  ex  post  facto  law, 
or  law  impairing  the  obligation  of  con« 
tracts."  And  it  is  well  established  doctHne 
that  the  inhibition  extends  to  the  organic 
law  as  well  as  to  ordinary  legislation  of  the 
state.  It  was  so  held  by  this  court,  unani- 
mously, in  the  Homestead  cases,  and  the 
constitution  itself,  in  the  latter  part  of  the 
clause  cited,  supra,  expressly  so  provides. 

In  the  face  of  this  inhibition  in  the  con- 
stitution of  the  United  States,  which  Vir- 
ginia has  adopted  as  her  supreme  law,  was 

it  competent  for  the  framers  of  her 
161    present   "^constitution   to   assemble   in 

convention,  with  a  just  debt  resting 
upon  the  state,  which  they  acknowledge, 
and  devise  and  institute  a  splendid  ana 
costly  scheme  of  charity,  for  the  edncation  of 
all  the  -children  in  the  state  between  the  ages 
of  five  ^nd  twenty-one  years,  white  and  col- 
ored, and  to  pledge  the  resources  of  the  state 
to  its  execution  in  advance,  so  as  to  divest  the 
state  of  the  means  and  the  ability,  as  is 
claimed  it  does,  of  paying  the  interest  she  owe.<( 
her  creditors  and  fulfilling  her  obligations  of 
pre-existing  debt?  Can  there  be  a  question  in 
the  judgment  of  a  fair  minded  man,  that  those 
provisions  of  the  constitution,  as  thus  con- 
strued,  would  and  do  impair  the  obligation  of 
the  state's  pre-existing  contracts  ?  That  the  ob- 
ligation of  the  debt  was  pre-existing  appears 
from  the  fact  that  the  whole  debt  embraced  in 
the  act  of  30th  March,  1871,  and  recognized  by 
that  act  existed  prior  to  April,  1861,  the  begin- 
ning of  the  war,  and  the  constitution  was 
framed  and  submitted  to  the  vote  of  the  peo- 
ple in  1869.  And  the  fact  that  Virginia,  in  that 
settlement,  assumed  only  two-thirds  of  the 
debt,  with  the  consent  of  the  creditor,  could 
hardly  be  relied  on  to  show  that  for  the  part 
of  it '  which  she  recognized  and  assumed 
there  was  not  an  existing  liability  prior  to 
the  formation  of  the  present  constitution. 
The  fact  is,  there  was  a  pre-existing  and  ac- 
knowledged liability  on  her  for  the  whole 
debt  at  the  date  of  the  constitution,  and  it 
was  a  legal  liability  (see  Higginbotham  v. 
The  Commonwealth,  25  Gratt.  627),  from 
one-third  of  which  she  is,  in  effect,  relieved  by 
the  settlement  in  question.  But  she  gax'e 
additional  security  for  so  much  of  the 
original  debt  as  she  assumed  in  the  settle- 
ment, in  the  shape  of  coupons,  for  the  in- 
terest receivable  in  payment  of  taxes  and 
other  dues  of  the  commonwealth.  Does  that 
show  that  there  was  not  a  pre-existing  ob- 
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lisration  on  the  state,  at  the  date  of  the 
168    constitution,  for  at  *least  two-thirds  of 
the    debt,  which  is  now  claimed   by   the 
creditors?   As   well  might  it  be   said   that, 
because  a  debtor  gave  a  mortgage  to  secure 
an  old  debt,  he  was  under  no  prior  obliga- 
tion to  pajr  it    But,  in  fact,  at  the  date  of 
this  constitution,  there  had  been  no  settle- 
ment, and  the  state  was  legally  bound  for 
the  whole  debt,  and  had  previously  acknowl- 
edged   her    obligation    by   the    act    of    her 
legislature;  and  that  obligation  arose  under 
contracts    which    antedated    the    war.      If, 
therefore,  the  said  seventh  and  eighth  sec- 
tions of  the  constitution  are  in  effect  such 
as   they   are    claimed    to   be;    if   they   have 
pledged  the  resources  of  the  state,  as  claim- 
ed, which  were  necessary  to  fulfil  its  pre-ex- 
isting obligations  to   its   creditors,  for   the 
gratuitous  education  of  the  children  in  the 
state,    however    desirable    it    is    that    they 
thould  be  educated,  those  sections,  so  far  as 
that  is  their  effect,  fall  within  the  inhibition 
of  the  10th  section  of  Article  I  of  the  con- 
stitution   of  the  United  States,  before  recited, 
because  they  impair  the  obligation  of  those 
contracts.   And  hence,  in  my  opinion  in  An- 
toni  V,  Wright,  concurred  in  by  the  court 
with   only   one   dissenting  voice    (22   Gratt. 
833),  in  reference  to  the  objection  that  those 
provisions    of    the    constitution    which    set 
apart  certain  funds  and  a  certain  part  of  the 
oroperty  tax  for  the  public  schools,  would 
be   defeated   by  the  act  in   question,   I   re- 
marked:   "It  would  seem  to  be  a  sufficient 
reply  to  say  that  if  it  were  impracticable  to 
raise  a  sufficient  amount  of  revenue  for  both 
purposes,  the  latter  did  not  impose  an  obli- 
gation on  the  legislature  paramount  to  the 
obligation   to  provide   for   the  payment   of 
the  interest  on  the  public  debt.     That  was 
an  obligation  antecedent  to  and  paramount 
to  the  constitution  itself,  and  could  not  be 
repudiated  by  the  constitution  if  it  had  so 
provided." 

But  if  the  said  constitutional  provisions 
for  the  institution  and  support  of  the  public 
schools  have  been  rightly  construed  in  this 
opinion,  and  can  be  carried  out  in  sub- 
16S  ordination  *to  the  higher  obligation 
of  providing  for  the  payment  of  the 
principal  and  interest  of  the  public  debt, 
those  provisions,  so  understood,  could  not 
impair  the  obligation  of  contract,  and 
consequentlv  are  not  in  this  aspect  of  the 
case  in  conflict  with  the  federal  constitution. 
It  is  only  when  they  are  held  to  impose  ob- 
ligations on  the  legislature,  or  to  invest  it 
with  the  rijrht  and  authority  to  divert  the 
resources  of  the  state  from  the  payment  of 
the  public  debt,  by  devoting  them  in  advance 
to  the  public  schools,  and  thus  to  impair  the 
obliiration  of  the  state's  contracts,  that  they 
can  be  held  to  be  violative  of  the  constitution 
of  the  United  States,  and  void. 

There  is  undoubtedly  an  obligation  impos- 
ed on  the  general  assembly,  by  sections  7  and 
8  of  article  10  of  the  state  constitution,  to  con- 
stitute a  permanent  and  perpetual  literary 
fund,  and  to  apply,  as  may  be  implied  (it 
is  not  expressed),  the  annual  interest  thereon 
to  the  public  schools.    And  the  state  may 


prefer  to  hold  the  fund  herself,  and  pay  the 
annual  interest  on  it  to  the  schools,  to  hav- 
ing it  invested  in  other  securities,  which 
would  be  no  infraction  of  any  provision  of 
the  constitution.  And  if  there  is  anything  in 
the  provisions  of  the  act  of  March  30th,  1871, 
which  conflicts  with  section  7  of  chapter  78 
of  Code  of  1873  (supra),  which  requires  the 
capital  and  unappropriated  income  of  the 
literary  fund  to  be  invested  in  a  particular 
way  by  the  board  of  education,  the  former 
being  the  more  recent  act  of  the  assembly, 
must  supersede  the  latter  where  there  is  any 
such  conflict.  This  is  a  well  established  prin- 
ciple. There  is  also  an  obligation  on  the 
general  assembly  to  provide  for  the  pay- 
ment of  the  interest  on  the  public  debt. 
Which  is  entitled  to  the  precedence?  Which 
is  the  higher  obligation? 

In  the  opinion  already  cited,  I  said:  "This 
being  an  obligation  of  debt,  and  not 
164  eleemosynary  in  its  character,  as  *are 
the  other  provisions  referred  to,  and 
however  desirable  and  important  it  may  be 
that  they  should  be  carried  out,  I  hesitate 
not  to  say  that  it  is  of  higher  obligation." 
But  whilst  the  distinction  is  recognized,  and 
the  higher  obligation  is  conceded,  we  are 
told  that  it  is  a  distinction  which  it  is  be- 
yond the  province  of  the  court  to  consider; 
that  the  difference  is  only  in  morals,  and  is 
not  recognized  by  our  state  constitution, 
beyond  which  we  cannot  look. 

In  our  complex  form  of  government,  as  we 
have   seen,   the   courts   are   bound   to   have 
respect  to,  and  take  cognizance  of,  the  fed- 
eral as  well  as  the  state  constitution.     In 
fact,  to  regard  the  former  as  the  suoreme 
law,    which    invalidates — renders    null    and 
void — any   law   of  the   state   which   impairs 
the    oblieation    of    contract.     Now,    it    was 
claimed  in  argument;  that  the  state  constitu- 
tion imposes  an  equal  if  not  higher  obliga- 
tion on  the  state  to  carry  out  the  provisions 
for  the  schools.  In  my  opinion  it  cannot  be 
so  regarded,  neither  in  morals  nor  in  law,  in 
view  of  the  relations    of  the  state  to  the    con- 
stitution  of  the   United   States,   which    dis- 
tinguishes between  the  obligations  we  are 
now  considering.  Whilst  it  inhibits  a  state 
from  passing  a  law  which  impairs  the  ob- 
I  ligation  of  contract,  a  law  in  conflict  with 
'  the  provisions  made  by  the  state  constitution 
for    the  public  schools  would  not  fall  within 
.  the  inhibition.  The  state  might,  in  conven- 
tion,   or   in   any   other   mode   provided    for 
changing  the  constitution,  abrogate  and  an- 
nul the  provisions  it  contains  for  the  public 
schools  without  inhibition  from  the  federal 
constitution,  but  it  c<;*nld  make  no  provision 
for  impairing  the  obligation  to  pav  its  debts. 
And  the  reason  is  because  the  oblisration  in 
the  former  case  is  not  a  contract  .within   the 
meaning  of  the  10th  section  of  article  1  of 
the  federal  constitution.  Consequently,  if  the 
revenues  which  have  been  set  apart  for  the 
schfwls     are     necessary,     in     fulfilment     of 
the   contracts    of    the  commonwealth, 
165    *to  be  applied  to  the  pavment  of  the 
interest  on  the  public  debt,  so  to  apply 
them    is    not    prohibited    by    the    constitu- 
tion   of   the    United    States;    whilst   to    set 
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apart  by  the  state  constitution,  or  by  an 
act  of  the  legislature,  a  portion  of  the  rev- 
enues of  the  state  for  the  schools,  or  as 
a  literary  fund,  which  are  necessary  to  en- 
able the  commonwealth  to  fulfil  her  obliga- 
tions of  contract,  and  without  which  it 
wonld  be  impracticable  for  her  to  fulfil 
them,  would  be  a  plain  violation  of  the  federal 
constitution,  because  it  would  be  a  law  of  the 
state  which  impairs  the  obligation  of  contract 
Hence  the  distinction  is  not  only  moral  but 
legal,  and  the  consideration  of  it  in  this 
case  is  clearly  wrthin  the  legitimate  prov- 
ince of  the  court,  and  a  part  of  its  duty. 

For  the  foregoing  reasons,  and  those 
stated  by  Judge  Christian,  I  fully  concur  in 
his  opinion  and  in  the  judgment  of  the  court. 

BURKS,  J.,  concurred  in  the  opinion  of 
CHRISTIAN.  J. 

The  writ  awarded. 


161        *Gayle  v.  Wilson,  Trustee,  &  als. 

March  Term,   1878,  Richmond. 

C«Ten&ntfl — Application  of  Fonda  to  Cer- 
tain Debts. — ^In  1851,  N.  £.  conveyed  to  his 
brother,  J.  E-i  a  tract  of  land  on  which  there  were 
four  deeds  of  trust  to  secure  debts,  which  were  rec- 
ognized in  the  conveyance  from  N.  E.  to  J.  £.;  and 
J.  C  covenanted  to  pay  off  the  debts  of  N.  E.,  for 
wUcfa  J.  E.  and  two  others  were  bound  as  his  sure- 
ties, axnovnting  to  some  $4,000.  J.  E.  paid  part  of 
the  first,  second  and  third  mortgage  debts,  and  took 
BO  asn'fnment  from  the  creditors.  When  the  con- 
veyance was  made  in  1851,  the  property  was  worth 
more  than  the  amount  of  the  mortgage  debts  and  the 
debts  for  which  J.  E.  was  bound  as  surety  of  N.  E.; 
bnt  during  the  war  it  was  very  much  injured  by  the 
enemy,  who  destroyed  the  buildings  and  cut  off  the 
timber.  In  1871,  the  trustee  in  the  first  two  deeds 
sold  the  land  to  satisfy  the  balance  due  under  these 
deeds,  and  there  was  a  balance  left — Held:  That 
under  the  circumstances  J.  E>  ia  not  entitled  to  have 
this  balance  applied  to  repay  him  what  he  had  paid 
upon  the  debts  secured  by  the  first  three  deeds;  for 
be  was  in  fact  paying  his  own  debt;  but  it  is  to  be 
applied  to  pay,  first  the  balance  due  under  the  third 
deed,  and  then  the  debt  secured  by  the  fourth  deed. 

This  was  a  bill  of  interpleader  in  the  cir- 
cuit court  of  Norfolk  county,  brought  in 
1873  by  Mary  Ann  L.  Sharp,  executrix  of 
William  W.  Sharp,  deceased,  against  Holt 
Wilson,  trustee,  the  Portsmouth  Orphan 
Asylum,  Elizabeth  S.  Beaton,  administratrix 
of  David  E.  Beaton,  deceased,  John  H. 
Gaylc  and  others,  to  settle  the  rights  of  said 
Orphan  Asylum,  Beaton's  administratrix  and 
Gayle,  in  a  fund  in  her  hands  as  administra- 
trix of  her  husband,  which  was  the  balance  of 
the  purchase  money  of  land  which  he  had 
sold  as  the  trustee  in  two  deeds  executed  by 
N.  H.  Edwards  to  secure  debts  due  to  James 
Cornick.    The  case  is  as  follows: 

187  *Nathaniel  H.  Edwards,  who  de- 
parted this  life  some  time  in  the  year 
1W4,  in  his  lifetime,  to-wit:  On  the  10th 
of  January,  1851,  conveyed  a  certain  tract  of 
land,  owned  in  fee  by  him,  and  situate  in 


Norfolk  county,  to  William  W.  Sharp,  iq 
trust,  to  secure  to  Dr.  James  Cornick  the 
payment  of  a  bond  of  $2,000,  executed  by 
said  Edwards,  and  the  interest  accruing 
thereon.  And  on  the  22d  of  January,  18*6, 
he  executed  another  deed  to  the  said  Wil- 
liam W.  Sharp,  conveying  the  same  tract 
of  land,  in  trust,  to  secure  the  pa3rment  of 
another  bond  of  $2,000,  executed  by  him, 
said  N.  H.  Edwards,  to  said  Cornick,  and 
the  interest  accruing  thereon. 

On  the  9th  of  May,  1857,  the  said  N.  H. 
Edwards  executed  another  deed  of  trusty 
whereby  he  conveyed  the  said  tract  of  land, 
subject  to  said  Cornick's  aforesaid  liens 
thereon,  to  Holt  Wilson,  in  trust,  to  secure 
his  bond  of  $3,000,  executed  to  the  Ports- 
mouth Orphan  Asylum,  and  accruing  inter- 
est thereon. 

On  the  1st  day  of  June.  1859,  the  said 
Edwards  conveyed  the  said  tract  of  land 
(subject  to  the  deeds  aforesaid  to  Sharp,  and 
also  subject  to  the  deed  to  Wilson)  to  V.  O. 
Cassell,  in  trust,  to  secure  a  bond  of  his  of 
$800.  executed  to  Elizabeth  A.  Beaton,  admin- 
istratrix of  David  E.  Beaton,  deceased. 

Afterwards,  to-wit:  On  the  18th  day  of  Au- 
gust, 1860,  the  said  Nathaniel  H.  Edwards 
executed  his  deed,  whereby,  in  considera. 
tion  of  his  brother,  J.  C.  P.  Edwards,  assuming 
to  pay  the  amount  of  all  notes  and  bonds 
executed  by  him,  the  said  N.  H.  Edwards, 
and  for  which  the  said  J.  C.  P.  Edwards  and 
George  W.  Grice  and  Arthur  Emmerson  were 
bound  as  securities  or  endorsers,  and  of  the 
further  consideration  of  one  dollar,  con- 
veyed, in  fee  with  general  warranty,  to  the 
said  J.  C.  P.  Edwards  the  aforementioned 
tract  of  land,  and  also  all  his  chattel  estate, 
consisting  of  negro  boy  Tobe,  his  horses, 
carts,  farming  utensils,  household  and 
kitchen  furniture,  stock  of  cattle, 
168  ♦sheep,  hogs,  and  the  present  and 
growing  crops  on  the  land.  And  in 
said  deed  it  was  stated  "the  real  estate  (con- 
veyed) is  subject  to  several  deeds  of  trust, 
executed  by  me  (N.  H.  Edwards),  and  duly 
recorded;"  and  the  said  J.  C.  P.  Edwards 
covenanted  in  said  deed  that,  "in  considera- 
tion of  the  above  sale  and  conveyance,"  he 
would  well  and  truly  pay  off  and  discharge 
the  aforesaid  notes  and  bonds  executed  bv 
the  said  Nathaniel  H.  Edwards,  and  for 
which  he,  the  said  J.  C.  P.  Edwards,  George 
W.  Grice  and  Arthur  Emmerson,  were 
bound  as  securities  or  endorsers. 

The  said  J.  C.  P.  Edwards,  in  compliance 
with  his  covenant,  paid  off  the  notes  and 
bonds  of  said  Nathaniel  H.  Edwards,  re- 
quired to  be  paid  by  said  deed,  over  four 
thousand  dollars,  leaving  still  on^  to  he 
paid,  amounting  to  about  twelve  hundred  dol- 
lars. In  the  fall  of  1860  he  sold  the  personal 
estate  conveyed  in  the  deed,  and  did  not  re- 
alize more  than  $500,  and  at  the  same  time  of- 
fered the  farm  for  sale,  but  as  only  a  little 
over  $8,000  was  oflfered  no  sale  was  made.  The 
federal  army  officials  took  possession  of  the 
farm  about  May  15th,  1862,  and  retained 
possession  until  October  31,  1865.  and  in  the 
meantime   destroyed  all   out-buildings,   and' 
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cut  off  all  the  timber,  estimated  at  1,000 
cords  of  wood. 

The  said  J.  C.  P.  Edwards,  after  the  exe- 
cution of  said  deed,  paid  at  various  times  to 
the  aforementioned  James  Cornick  sums  of 
money  upon  his  debts,  secured  by  the  deeds 
aforesaid,  amounting  in  all  to  the  sum  of 
$3,878.73;  and  to  the  Portsmouth  Orphan 
Asylum,  upon  their  debt  aforesaid,  various 
amounts,  in  all  amounting  to  the  sum  of 
$1,327.60 — these  payments  extending  down 
to  July,  1870. 

The  said  William  W.  Sharp,  trustee  in  the 
aforementioned  first  two  deeds,  on  the  25th 
of  April,  1871,  sold  the  said  tract  of  land  at 
public  auction  for  the  sum  of  $7,550,  and, 
after  paying  the  expenses  of  closing 
169  his  *trust  and  the  balance  due  to  said 
James  Cornick  upon  his  two  bonds 
aforesaid  executed  by  N.  H.  Edwards,  there 
remained  in  his  hands,  as  trustee,  the  sum  of 
$4,086.24,  until  the  time  of  his  death,  which 
occurred  on  June  .9th,  1871.  Mary  A.  L. 
Sharp  qualified  as  his  personal  representa- 
tive. 

The  said  Mary  A.  L.  Sharo,  personal  rep- 
resentative of  said  William  W.  Sharp,  trus- 
tee, being  unadvised  as  to  whom  she  should 
pay  the  said  amount,  instituted  suit  in  the  cir- 
cuit court  of  Norfolk  county,  paid  said  amount 
in  court,  and  asked  the  court  to  require  the 
various  parties  claiming  said  amount  to  inter- 
plead, that  the  court  might  determine  and  di- 
rect who  are  entitled  to  the  same. 

J.  C.  P.  Edwards,  in  his  answer,  cited  the 
aforesaid  deed  from  N.  H.  Edwards  to  him, 
and  charged  that  he  had  fully  performed  the 
covenant  on  his  part  to  be  kept,  except  the 
payment  of  one  note,  upon  which  judgment 
had  been  obtained  against  him;  that  he  had 
at  various  times  paid  to  the  said  James 
Cornick  the  amounts  stated  above;  that 
these  payments  were  never  intended  as 
voluntary  payments,  but  that  he  had  always 
claimed  the  right  to  be  substituted  to  all 
the  rights  of  said  Cornick,  as  against  the 
said  tract  of  land,  to  the  extent  of  said  pay- 
ments; and  that  on  the  25th  of  April,  1871, 
he  had,  for  value  received,  conveyed  and  as- 
signed to  John  H.  Gayle  all  his  right,  title 
and  interest,  to  take,  have  and  receive,  out 
of  the  proceeds  of  the  sale  of  said  land,  all 
such  sums  as  he  would  be  entitled  to  re- 
ceive therefrom,  by  reason  of  said  payments 
by  him  upon  the  debt  of  said  Cornick,  se- 
cured on  said  land. 

The  said  John  H.  Gayle,  in  his  answer, 
averred  the  assignment  to  him,  by  said  Ed- 
wards, of  all  his  interest  in  the  money  in 
the  hands  of  said  trustee,  to  which  the  said 
Edwards  might  be  entitled  by  reason  of  his 

payments  aforesaid  upon  the  debts 
170      due   to   said    Cornick,   *secured   upon 

said  land.  That  under  the  deed  afore- 
said, from  Nathaniel  H.  Edwards  to  J.  C.  P. 
Edwards,  the  debts  of  Cornick.  the  Ports- 
mouth Orphan  Asylum,  and  Beaton,  were  no 
part  of  the  consideration  for  the  purchase  of 
said  land;  that  the  said  J.  C.  P.  Edwards  pur- 
chased nothing  therein  but  the  equity  of  re- 
demption in  said  land,  remaining  in  Na- 
thaniel H.  Edwards,  after  the  execution  of 


the  deeds  aforesaid  for  the  benefit  of  Cor- 
nick, said  Asylum,  and  Beaton ;  that  the  said  J. 
C.  P.  Edwards,  by  virtue  of  his  payments  to 
Cornick,  became,  to  the  extent  of  these  pay- 
ments, a  purchaser  from  said  Cornick,  and  en- 
titled to  be  considered  in  equity  his  assignee 
to  that  extent,  to  be  paid  from  the  amount 
of  purchase  money  realized  at  the  sale  made 
by  the  trustee  of  said  Cornick. 

The  defendant.  Holt  Wilson,  trustee  for 
the  Portsmouth  Orphan  Asylum,  in  his  an- 
swer, averred  that  the  said  J.  C.  P.  Edwards 
purchased  the  said  tract  of  land,  subject  to 
the  aforesaid  debts  due  by  said  N.  H.  Ed- 
wards to  Cornick,  the  said  asylum,  and 
Beaton,  secured  on  said  land;  that  he.  the 
said  J.  C.  P.  Edwards,  took  the  said  land 
cum  onere;  that  the  acceptance  by  him  of 
said  burden  was  a  part  of  the  consideration 
of  the  purchase  of  said  land;  and  that  when 
he  made  the  payments  aforesaid  to  Cornick 
it  was  not  a  purchase  pro  tanto  of  the  debt 
of  said  Cornick;  that  it  was  not  made  to 
discharge  the  debt  of  another,  "but  to  pay 
off  a  debt  due  by  himself." 

The  defendant,  Beaton,  in  his  answer,  re- 
iterated the  allegations  of  the  answer  of 
the  said  Wilson. 

The  deposition  of  John  C.  Edwards  was 
filed  in  the  cause,  and  is  sufficiently  referred 
to  by  Judge  Staples  in  his  opinion. 

The  case  was  referred  to  a  commissioner, 
who  reported  the  foreeoinor  facts,  and  also 
that  there  was  due  to  the  Portsmouth  Or- 
phan Asylum  of  principal  $3,000,  and 
171  of  *interest  to  the  26th  of  July  $759.17, 
and  there  was  due  Beaton's  adminis- 
tratrix of  principal  $800,  with  interest  from 
the  1st  of  January,  1870.  The  fund  in  court 
was  stated  to  be  $4,572.26,  with  interest 
from  the  21st  of  May,  1873. 

The  cause  came  on  to  be  heard  on  the  2d 
of  April,  1874.  when  the  court  held  that  the 
Portsmouth  Orphan  Asylum  was  to  be  first 
paid  out  of  the  fund  in  court,  and  that  Bea- 
ton's administratrix  was  entitled  to  be  next 
paid;  and  they  were  each  authorized  to 
check  upon  the  fund  for  the  amount  respect- 
ively due  to  them.  And  thereupon  Gayle 
applied  to  a  judge  of  this  court  for  an  ap- 
peal; which  was  allowed. 

Gayle  and  J.  Alfred  Jones,  for  the  appel- 
lants. 

W.  W.  Crump,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  appellant  claims  under  John  C.  Ed- 
wards, who  purchased  from  his  brother.  Na- 
thaniel Edwards,  in  the  year  1860.  At  the 
time  of  this  purchase  the  land  was  subject 
to  four  deeds  of  trust:  the  first  and  second 
of  which  were  for  the  benefit  of  Dr.  Tames 
Cornick.  the  third  for  the  benefit  of  the  Ports- 
mouth Orphan  Asylum,  and  the  fourth  for 
the  benefit  of  Beaton's  estate.  John  C.  Ed- 
wards, after  his  purchase,  paid  a  part  of  the 
debts  secured  by  the  Cornick  deeds,  and  the 
appellant,  as  his  assignee,  now  claims  to  be 
substituted  to  the  lien  of  those  deeds,  and 
thus  to  obtain  priority  over  the  debt  due  the 
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Orphan  Asylum.  The  fund  being  imsuffi- 
cient  to  pay  all  the  liens,  it  becomes  im- 
portant to  determine  its  proper  application. 
The  evidence  shows  that  John  C.  Edwards, 

when  he  made  the  purchase,  was  fully 
ITS     apprized   of   the   existence   *of   these 

deeds  of  trust.  Indeed,  the  conveyance 
from  Nathaniel  Edwards  to  him  declares  that 
it  is  made  subject  to  them.  Although  John 
C  Edwards  does  not  expressly  undertake  to 
pay  them,  there  is  no  doubt  that  such  was 
the  understanding  of  the  parties.  His  depo- 
sition was  taken  by  consent,  and  in  it  he  gives 
a  history  of  the  transaction.  He  states  that 
both  as  endorser  and  surety  he  was  responsi- 
ble for  his  brother  to  a  considerable  amount, 
along  with  A.  Emmerson  and  George  W. 
Grice;  that  before  his  brother's  death  the 
latter,  without  consultation  with  the  witness 
and  without  his  knowledge,  had  the  deed  pre- 
pared; that  witness  was  sent  for  to  go  to  Em- 
merson's  ofike,  and  he  (Emmerson)  explained 
that  if  the  witness  paid  all  the  debts  men- 
tioned, and  the  mortgages,  then  the  land  would 
belong  to  witness.  The  latter  said  the  land 
was  not  worth  it.  He,  however,  signed  the 
deed,  agreeing  to  pay  all  the  debts  of  Nathan- 
iel Edwards,  for  which  Emmerson,  Grice  and 
himself  were  bound.  From  this  it  is  apparent 
that  while  John  C.  Edwards  expressed  the 
opinion  that  the  value  of  the  land  was  not 
eqnal  to  the  debts,  he  nevertheless  consented 
to  the  arrangement,  and  agreed  to  take  the 
land  upon  the  terms  suggested.  If  he  was 
not  willing  to  accede  to  these  terms,  he 
ought  to  have  said  so  and  refused  to  sign 
the  deed.  Further  on  in  his  deposition  he 
admits,  on  cross-examination,  the  only  ben- 
efit he  expected  at  the  time  to  derive  from 
the  purchase  was  whatever  might  remain 
from  the  sale  of  the  land  '*after  the  payment 
of  the  deeds  of  trust."  I  do  not  think  Na- 
thaniel Edwards  would  have  sold  the  land, 
except  with  the  understanding  that,  as  be- 
tween him  and  the  purchaser,  the  land  was 
to  remain  the  primary  fund  for  the  payment 
of  the  incumbrances.  It  is  very  certain  that 
John  C  Edwards  would  never  have  paid  his 
brother  the  full  value  of  the  land,  with  the 
incumbrancer    upon   it,   and   trusted    solely 

to  the  covenants  in  the  deed  for  his 
ITS     *indemnity.     Whilst,  therefore,  John 

C.  Edwards  did  not  make  himself  per- 
sonally liable  for  the  trust  debts,  it  is  very 
certain,  I  think,  they  were  considered  a  part 
of  the  purchase  money,  and  that  he  agreed 
to  take  the  land,  and,  as  he  himself  states, 
rely  for  his  indemnity  upon  any  surplus  re- 
maining after  satisfying  the  incumbrances. 
As  a  general  rule,  a  conveyance  of  property 
snbject  to  a  mortgage  imposes  no  personal  lia- 
bility on  the  grantee.  It,  however,  raises  a 
presumption  tlwit  the  purchaser  buys  the  prop- 
erty to  the  extent  stated,  and  that  he  takes  his 
chances  of  realizing  out  of  the  property 
enough,  over  and  above  the  mortgage,  to 
indemnify  him  for  his  advance  of  purchase 
money.  The  fair  inference  is,  that  the  pur- 
chaser does  not  pay  the  vendor  the  full 
value  of  the  property,  but  that  the  amount 
of  the  mortgage  debt  is  reserved  in  his 
hands  as  so  much  purchase  money  for  the 


purpose  of  discharging  the  lien.  In  such 
case,  the  land  conveyed  is  as  effectually 
charged  with  the  amount  of  the  mortgage 
as  if  the  purchaser  had  expressly  assumed 
its  payment.  As  between  the  vendor  and 
the  purchaser  of  the  equity  of  redemption, 
the  land  is  the  primary  fund  for  the  li(}uida- 
tion  of  the  incumbrance.  See  Daniel  v, 
Leitch,  13  Gratt.  195,  206;  Jumel  v.  Jumel, 
7  Paige  R.  591,  11  Paige  28;  Stebbins  v.  Hall. 
29  Barb.  R.  594;  Jones  on  Mortgages,  §§ 
736,  740-8-9,  756. 

In  Wedge  v.  Moore,  6  Cush.  R.  8-10,  Chief 
Justice  Shaw,  in  disidv&sing  the  rights  of 
the  purchaser  whcf  had  discharged  the  mort- 
gage and  claimed  the  benefit  of  it,  said :  '^uch 
a  pa3rment  made  no  difference.  He  (the  pur- 
chaser) took  his  conveyance  subject  to  that  in- 
cumbrance, »ik1  it  may  be  presumed  that  the 
consideration  paid  was  less  by  the  amount 
of  that  incumbrance  than  he  otherwise  would 
have  paid.  He  paid  off  the  incumbrance  to 
clear  his  own  estate  and  took  a  discharge. 
The  tenant  (that  is  the  purchaser)  must 
have  agreed  to  pay  off  and  discharge 
this  nx>rtgage  as  part  of  the  purchase, 
174  *for  otherwise  he  would,  if  evicted, 
have  had  a  remedy  under  his  general 
or  special  warranty  against  the  grantor. 
The  fact  that  the  tenant  obtained  a  discharge 
of  the  mortgage  and  did  not  take  an  assign- 
ment, leads  to  the  conclusion  that  he  was  to 
pay  the  mortgage  himself  as  in  effect  part  of 
the  purchase  money."  These  observations  arc 
as  directly  applicable  to  the  present  case 
as  to  the  one  in  which  they  were  made. 
They  relieve  me  of  the  necessity  of  any  fur- 
ther discussion  of  this  branch  of  the  case. 
See  also  Eaton  v.  Simonds,  14  Pick.  R.  98; 
Thompson  v.  Chandler,  7  (^reenl.  R.  377, 
In  Spengler  v.  Snapp,  5  Leigh  678,  Judge 
Carr  said  Joseph  Stover  bought  the  land 
under  his  deed  of  trust  with  proclamation 
that  it  was  sold  subject  to  Christian's  mort- 
gages. These  mortgages  then  became  a 
part  of  the  purchase  money  which  Joseph 
Stover  gave  for  the  land. 

We  have  still  further  proof  that  John  C. 
Edwards  was  to  pay  off  and  discharge  the 
deeds  of  trust  as  part  of  the  purchase  money 
for  the  land.  It  appears  that  for  ten  succes- 
sive years,  commencing  in  1860  and  ending 
in  1870,  he  made  payments  to  the  Orphan 
Asylum  upon  the  debt  due  that  institution, 
amounting  in  the  aggregate,  principal  and 
interest,  to  nearly  two  thousand  dollars. 
According  to  the  present  pretension,  he  was 
under  no  obligation  to  make  these  pajrments. 
Why,  then,  did  he  make  them?  How  can 
they  be  accounted  for.  except  upon  the  sup- 
position that  the  trust  debts  constituted  a 
part  of  the  purchase  money,  and  as  such  he 
had  agreed  to  pay  them,  and  he  well  under- 
stood it  was  only  by  paying  them  (prior  and 
subsequent)  he  could  obtain  a  valid  title  to 
the  land?  His  conduct  in  other  respects  sus- 
tains this  view.  For  from  1860  down  to  1871 
he  never,  at  any  time  during  all  that  period, 
claimed  that  he  could  hold  the  Comtek  deeds 
of  trust  for  his  own  benefit,  so  far  as  he 
had  paid  them,  to  the  entire  exclusion  of 
the  Orphan  Asylum.     Not  until  the  spring 
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175  of  1871,  after  the  *land  was  sold  and 
the  proceeds  in  the  hands  of  the  trustee 

for  distribution,  was  this  claim  asserted. 
It  is  clearly  an  after-thought  growing  out  of 
the  decline  in  the  value  of  the  land,  aiid  the 
failure  of  the  security.  In  opposition  to 
this  view  it  is  said  that  the  value  of  the  land 
would  not  have  justified  John  C.  Edwards  in 
paying  the  incumbrances.  Let  us  see  how 
this  is.  The  trust  debts  in  round  numbers 
amounted  to  about  nine  thousand  dollars. 
The  debts  for  which  he  was  bound  as  security 
amounted  to  about  four  thousand  dollars — in 
all,  thirteen  thousand  dollars,  and  certainly  a 
very  liberal  estimate.  The  only  evidence  we 
have  of  the  value  of  the  lands  is  that  of 
John  C.  Edwards,  who  proves  that  his 
brother  received  an  offer  tor  it  of  twenty- 
two  thousand  dollars  two  years  before  the 
war,  and  refused  it.  This  statement  is  not 
contradicted  or  impugned  in  any  respect.  There 
is  no  cQuntervailing  testimony,  and  it  must 
be  taken  as  proof  of  the  value. 

It  is  very  true  that  John  C.  Edwards,  in 
1860,  offered  the  land  for  sale  and  received 
a  bid  of  only  eight  thousand  and  five  hun- 
dred dollars.  But  he  of  course  intended  to 
sell,  as  he  had  bought,  subject  to  the  in- 
cumbrances, and  the  purchaser,  in  making 
his  bid,  would  necessarily  make  allowance 
for  them.  The  bid  was  therefore  practically 
an  offer  of  $21,500. 

It  is  also  true  that  at  the  sale  made  in  1871, 
under  the  first  incumbrances,  the  property 
sold  for  seven  thousand  and  five  hundred 
dollars.  This,  however,  is  obviously  no  fair 
test  of  the  value  in  1860.  It  is  in  proof  that 
the  federal  forces  were  in  possession  of  the 
land  from  May,  1862,  to  October,  1865.  They 
destroyed  all  the  out-buildings  of  the  value 
of  three  or  four  thousand  dollars.  They  cut 
down  or  destroyed  all  the  timber  of  the  value 
of  four  or  five  thousand  dollars  Th**  a'nonnt 
of  damage  otherwise  necessarily  inflicted  by 
such  people  in  four  years  is  simply  incalcu- 
,  lable,  besides  the  decline  in  real  estate 

176  ♦in  every  part  of  the  country  resulting 
from  the  war.  And  yet,  notwith- 
standing all  this,  the  property  at  a  cash  sale  in 
1871  brought  seven  thousand  and  five  hun- 
dred dollars.  •  These  facts  conclusively  show 
tbat  at  the  time  of  the  purchase  by  John  C. 
Edwards,  in  1860,  he  could,  upon  any  reason- 
able calculation,  take  the  land,  pay  the  trust 
debts  and  the  debts  for  which  he  was  bound 
as  security,  and  still  have  in  his  hands  a 
sufficient  surplus  to  compensate  him  for  the 
trouble  and  risk  he  incurred.  He  had  also 
further  indemnity  in  a  deed  of  trust  executed 
by  Nathaniel  Edwards  upon  a  negro  man, 
the  stock  of  horses,  and  the  chattels  upon 
the  land  which,  if  sold  before  the  war,  would 
have  realized  a  considerable  amount.  It  is 
safe  to  say,  that  if  the  war  had  not  occurred 
we  should  never  have  heard  of  this  contro- 
versv.  as  we  should  never  have  heard  of  a 
maltitude  of  others  originating  in  unfortu- 
nate land  speculations.  If  the  times  had 
proved  propitious,  the  transaction  would 
have  been  an  advantageous  one  to  John  C. 
Edwards.  But  the  great  disaster  befell  the 
country,  and  his  investment  proved  an  unfor- 


tunate one.  Much  has  been  said  of  the  injus- 
tice done  in  permitting  the  Orphan  Asylurv 
to  reap  the  benefit  of  the  payments  made 
upon  the  first  deeds  of  trust  It  is  a  sufficient 
answer  that  John  C.  Edwards  stood  in  the 
shoes  of  his  vendor,  and  in  making  the  pay- 
ments he  was  simply  paying  a  part  of  the 
purchase  money  for  the  land.  It  is  precisely 
the  same  thing  as  if  he  had  paid  the  money 
to  Nathaniel  Edwards,  and  the  latter  had 
paid  it  upon  the  trust  debts.  Such  payments 
necessarily  operate  as  a  satisfaction  of  the 
debt  and  an  extinguishment  of  the  incum- 
brance pro  tanto,  which  can  never  be  re- 
vived, merely  because  there  is  a  chancre  of 
circumstances.  If  John  C.  Edwards  desired 
or  intended  to  keep  alive  the  incumbrances 
for  his  own  benefit,  he  ought  to  have  taken 
an  assignment  or  transfer  of  the  deeds  of 
trust.    Instead  of  that,  he  pays  them 

177  *off  in  part,  and  in  so  doing  his  sole 
purpose  was  to  extinguish  the  lien  to 

that  extent.  How  can  this  court  now,  after 
this  lapse  of  time,  revive  it  in  favor  of  his 
assignee? 

It  may  be  conceded  there  are  cases  in 
which  the  purchaser  of  an  equity  of  redemp- 
tion, upon  paying  off  an  incumbrance,  will  be 
subrogated  to  the  rights  of  the  creditor,  and 
a  court  of  equity  will  keep  alive  the  lien  for 
his  benefit,  although  it  may  have  been  dis- 
charged by  payment.  But  these  cases  de- 
pend upon  peculiar  circumstances,  which 
need  not  now  be  considered.  And  even 
when  the  purchaser  takes  an  assignment, 
this  does  not  necessarily  entitle  him  to  the 
protection  of  the  mortgage.  If  it  is  his  duty 
by  the  terms  of  the  contract  to  pay  and 
cancel  the  mortgage,  it  will  be  held  to  be  a 
release  and  not  an  assignment.  And  when 
there  is  no  such  duty  devolving  upon  him, 
the  assignment  will  be  held  to  operate  as  an 
extinguishment  or  not,  according  to  the  in- 
tention and  situation  of  the  parties.  Gib- 
son V.  Crehore,  3  Pick.  R.  475;  Brown  v, 
Lapham,  3  Cush.  R.  551.  But  when  the 
purchaser  takes  no  assignment,  and  his  pay- 
ments are  made  for  the  purpose  of  dis- 
charging the  debt,  and  with  no  intention  of 
keeping  alive  the  mortgages,  he  cannot 
afterwards,  upon  a  change  of  his  intentions, 
or  upon  a  change  in  the  surrounding  circum- 
stances, insist  upon  the  mortgage  as  a  sub- 
sisting security  to  the  injury  of  third  per- 
sons. Jones  on  Mortgages,  §  855,  and  cases 
there  cited.  And  see  Hatch  v.  Kimball,  16 
Maine  R.  146.  These  principles  would  seem 
to  be  decisive  of  the  case. 

But  this  is  not  all.  The  conduct  of  J.  C. 
Edwards,  throughout,  was  well  calculated  to 
lull  the  Orphan  Asylum  into  a  false  security. 
If  it  had  looked  at  the  deed  to  him  from  Na- 
thaniel Edwards,  it  would  have  seen  that  he 
purchased  the  property  subject  to^  all 

178  the  deeds  of  *trust.   If  it  had  enquired 
of   the    parties,    it   would   have    been 

told  that  the  arrangement  was  to  pay  all  the 
debts.  For  ten  years  John  C.  Edwards  made 
his  payments  to  that  institution  precisely  as 
if  he  regarded  the  debt  as  his  own,  and  the 
deed  of  trust  an  incumbrance  which  he  was 
required  to  satisfy.    But  for  this  conduct  the 
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Orphan  Asylum, might  have  redeemed  the 
Cornick  deeds  of  trust,  for  nothing  is  better 
settled  than  that  upon  paying  the  prior 
mortgage,  the  junior  succeeds  by  right  of 
snbrogation  to  the  lien  of  the  former  as  a 
security  for  the  sum  paid  without  even  an 
assignment.  The  Asylum  might  have  bid 
for  the  property  at  the  sale  made  in  1871, 
and  thus  have  secured  a  part  of  its  debt.  But 
it  was  not  until  more  than  twelve  ^^ears  after 
the  original  transaction — not  until  the  last 
sale  was  made  in  1871,  and  the  proceeds  in 
the  hands  of  trustee — that  this  claim  was 
ever  asserted.  To  what  extent  the  Orphan 
Asylum  may  have  been  injured  by  this  de- 
lay—what other  measures  it  might  have 
adopted  for  its  protection,  had  it  been  ap- 
prized of  this  claim — it  is  impossible  for  us  to 
say.  It  may  be  safely  assumed  that  its  con- 
duct would  have  been  very  different  from 
what  it  has  been  with  reference  to  its  debt. 
Under  such  circumstances,  now  to  set  up  the 
Cornick  deeds  in  favor  of  John  C.  Edwards 
or  his  assignee,  would  be  to  violate  every 
rule  of  equity.  The  courts  will  not  enforce 
the  doctrine  of  subrogation  where  it  will 
work  injustice.  2  Washb.  on  Real  Property, 
198-20.  As  was  said  by  Chancellor  Kent  in 
Star  V,  Ellis.  6  John.  Ch.  R.  393 :  "A  court 
of  equity  will  keep  an  incumbrance  alive  or 
consider  it  extinguished  as  will  best  serve 
the  purposes  of  justice  and  the  actual  and 
just  intention  of  the  party.  It  must,  at  all 
events,  be  an  innocent  purpose,  and  in- 
jurious to  no  one."  Jones  on  Mortgages, 
959,  963.  And  this  is  the  language  of  all 
the  authorities.  Without  multiplying 
179  citations  upon  *this  point,  or  protract- 
ing discussion,  I  think  the  decree 
should  be  affirmed. 

ANDERSON,  J.,  dissented. 

Decree  affirmed. 


180        *Compton  v.  Major  A  aL 

March   Term,   1878.   Richmond. 

Absent,    Moncubb,    P. 

On  a  contract  for  the  sale  of  land  by  M  to  C,  a  bond 
dated  July  2,  1S63,  is  gi^en  for  $3,000.  payable  on 
demand,  for  a  balance  of  the  purchase  money,  and 
a  deed  of  trust  to  secure  it.  In  December,  1867,  C 
estimates  the  value  of  the  $3,000,  as  of  Confederate 
money,  at  the  date  of  the  bond,  in  United  Sutes 
currency,  adds  the  interest  on  this  sum  to  date  of 
tender,  then  adds  the  premium  on  gold,  and  tenders 
the  amount  to  M  in  discharge  of  his  bond.  M, 
claiming  that  the  bond  was  to  be  paid  in  good 
money,  refuses  to  receive  it.  C  then  gives  him  no- 
tice, under  section  5  of  the  adjustment  act  of  1866, 
to  proceed  to  institute  proceedings  for  the  recovery 
of  his  debt;  but  M  does  not  institute  any  proceeding 
to  enforce  his  debt  until  October,  1872,  when  the 
trustee  advertises  the  land  for  sale,  and  C  enjoins 
it— Hnj): 

1«  Payment  of  Debt — Confederate  Money. 

— ^Under  the  evidence  the  debt  was  to  be  paid  in 
Confederate  money,  and  the  amount  tendered 
was  the   proper    amount. 


2.  Statote — Interest. — The  case  is  to  be  gov- 
erned by  the  act  of  1866,  and  not  by  the  amended 
act  of  1867,  and  M  is  only  entitled  to  the  amount 
tendered   without  interest. 

8.  Same — Constmetton. — The  statute  provid- 
ing that  the  creditor  in  such  caae  shall  be  barred 
from  all  legal  remedy  whatever,  founded  upon  such 
det>t  or  contract,  to  recover  more  than  the  sum 
tendered  without  interest,  this  statute  includes 
the  remedy  by  sale  under  the  deed  of  trust. 

This  was  a  bill  filed  in  the  circuit  court  of 
Culpeper  county  in  November,  1872,  by 
Elias  Compton,  to  enjoin  the  sale  of  a  tract 
of  land  by  John  C.  Major,  trustee  in 
181  *a  deed  of  trust,  executed  by  Compton 
and  wife,  to  secure  a  debt  due  to  Lang- 
don  C.  Major,  the  balance  of  purchase  money 
on  land  sold  by  Langdon  C.  Major  to  Comp- 
ton. It  appears  that  previous  to  the  10th  of 
April,  1863,  the  parties  entered  into  a  written 
agreement  under  seal  by  which  Major  sold  to 
Compton  a  tract  of  land  containing  five  hun- 
dred and  eighty-three  acres,  minus  two  lots 
he  had  previously  sold,  at  $17.15^  per  acre. 
This  land  Major  had  received  in  right  of  his 
wife,  upon  the  division  of  the  estate  of  her 
father,  George  Ficklin,  deceased.  By  deed 
dated  the  10th  of  April,  1863,  Major  and  wife 
conveyed  the  land  to  Compton.  Comoton 
paid  all  the  purchase  money  but  $3,785.06, 
for  which  he  gave  his  bond  payable  on  de- 
mand, with  interest  payable  annually,  and 
conveyed  the  land  to  John  C.  Major,  in 
trust,  to  secure  it.  On  this  bond  he  paid, 
about  the  same  time,  $785.06,  so  as  to  leave 
due  $3,000.  The  cash  payment  and  also 
this  sum  was  paid  in  Confederate  currency. 

In  December,  1867,  Compton  having  made 
a  statement  ascertaining  the  value  in  United 
States  currency  of  $3,000  Confederate  cur- 
rency at  the  time  of  the  contract,  with  inter- 
est up  to  the  15th  of  December,  1867,  made 
a  tender  of  the  amount,  viz:  $949.66,  to 
Langdon  C.  Major;  which  Major  refused  to 
receive,  on  the  ground  that  the  $3,000  was 
to  be  paid  in  good  money.  And  then  Comp- 
ton gave  him  notice  under  section  five  of 
the  adjustment  act  of  1866,  to  proceed  to 
institute  legal  proceedings  for  the  recovery 
of  his  debt.  Major,  however,  did  not  in- 
stitute any  action  or  other  proceedings  for 
the  recovery  of  his  debt  until  October,  1872, 
when  the  trustee  advertised  the  sale  of  the 
land  under  Compton's  deed  of  trust. 

The  only  disputed  facts  in  the  case  were 
whether  the  bond  was  to  be  paid  in  Confed- 
erate currency  or  good  money.  On  that 
question  the  court  below  and  this 
189  court  ♦held  it  was  payable  in  Con- 
federate currency.  The  other  fact 
was  whether  the  land  was  liable  to  contrib- 
ute to  the  annuity  allowed  to  the  widow  of 
George  Ficklin,  in  lieu  of  dower. 

The  cause  came  on  to  be  heard  on  the  10th 
of  February,  1874,  when  the  court  held  the 
contract  was  solvable  in  Confederate  treas- 
ury notes;  but  that  under  all  the  circumstan- 
ces the  fair  value  of  the  property  would  be 
the  most  just  measure  of  recovery;  and  pre- 
scribing the  rule  on  which  the  balance  due 
was  to  be  ascertained,  referred  the  case  to  a 
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commissioner  to  take  an  account — 1st.  Of 
the  balance  due  by  the  plaintiff  on  said 
trust  deed,  upon  the  rule  fixed  by  the 
court;  and  2d.  An  account  of  all  liens  on 
said  land  existing  at  the  time  of  the  con- 
veyance thereof  by  Major  to  Compton. 

After  this  decree  was  made  Compton  pre- 
sented his  petition,  asking  that  on  account 
of  the  conduct  of  Major  in  failing  to  prose- 
cute his  claim  for  such  a  length  of  time,  and 
the  depreciation  of  land  in  the  meantime, 
the  value  at  the  time  of  the  sale  might  not 
be  taken  as  the  measure  of  recovery.  But 
the  court  refused  to  allow  him  to  file  it.  He 
thereupon  app!i«d  to  a  judge  of  this  court 
for  an  appeal;  which  was  allowed. 

James  G.  Field  and  Gray,  for  the  appellant. 

James  W.  Green  and  Williams,  for  the 
appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

The  controversy  in  this  case  grows  out  of 
a  contract  for  the  sale  of  a  tract  of  land  en- 
tered into  on  the  10th  day  of  April,  1863. 
A  large  portion  of  the  purchase  money  was 
paid  at  or  near  the  time  the  contract  was 
made,  and  a  bond  was  given  for  the  resi- 
due, secured  by  a  deed  of  trust  on  the 
188  land.  The  nominal  amount  (balance)  'of 
the  bond  is  $3,000,  carrying  interest 
from  the  2d  of  July,  1863. 

The  appellee,  Langdon  C.  Major  (the 
vendor),  claims  that  the  full  amount  of  this 
bond,  with  the^  interest  upon  it,  is  due  and 
owing  to  him  in  lawful  money,  and  that  he 
has  the  right  to  enforce  collection  by  sale 
under  the  deed  of  trust;  while  the  appellant 
(the  vendee)  contends  that  the  contract  for 
the  sale  was  by  agreement  to  be  wholly  ful- 
filled and  performed  in  Confederate  States 
treasury  notes,  or  was  entered  into  with  ref- 
erence to  such  notes  as  a  standard  of  value; 
that,  under  the  adjustment  acts,  he  had  the 
right  to  discharge  the  bond  by  paying  the 
gold  value  of  the  nominal  amount  thereof, 
and  having  made  the  tender  authorized 
by  section  9  of  chapter  138,  Code  of  1873, 
and  in  all  respects  complied  with  the  pro- 
visions of  that  section,  the  appellee  is  not 
entitled  to  demand  and  have  more  than  the 
sum  tendered,   without  interest. 

Of  the  numerous  cases,  involving  deal- 
ings and  transactions  in  or  with  reference  to 
Confederate  currency,  which  have  come  be- 
fore this  court  for  decision,  this,  I  be- 
lieve, is  the  first  presenting  a  question  un- 
der the  section  just  cited.  That  section, 
the  5th  of  chapter  71  of  the  act  passed 
March  3,  1866  (Acts  of  1865-66,  p.  184,) 
is  in  these  words: 

"It  shall  be  lawful  for  any  person  bound 
for  any  debt  or  the  performance  of  any  con- 
tract, which  has  to  be  discharged  or  performed 
by  the  payment  of  Confederate  States  treasury 
notes,  or  for  the  performance  of  any  contract 
made  with  reference  to  such  notes  as  a  stand- 
ard of  value,  to  tender  to  the  party  entitled 
to  demand  payment  or  performance,  or  dam- 
ages for  non-performance,  the  amount  de- 
mandable  according  to  the  provisions  of  this 


act;  and  if  such  party  shall  refuse  to  accept 
the  amount  so  tendered,  it  shall  be  lawful 
for  the  party  bound,  by  notice  in  writing 
duly  served,  to  require  him  to  institute 
proper  legal  proceedings  for  the  re- 

184  CO  very  of  such  debt  *or  the  enforce- 
ment of  such  contract,  or  for  the  re- 
covery of  damages  for  its  non-performance; 
and  if  such  party  shall  fail  to  institute  such 
proceedings  within  three  months  from  and 
after  the  service  of  such  notice,  he  shall  be 
forever  barred  and  precluded  from  all  legal 
remedy  whatever,  founded  upon  such  debt 
or  contract,  to  recover  more  than  the  sum 
tendered,  without  interest." 

Under  this  section:  1.  The  tender  allowed 
applies  to  debts  or  contracts  which  were  to 
be  discharged  or  performed  by  the  payment 
of  Confederate  States  treasury  notes,  and  to 
contracts  made  with  reference  to  such  notes 
as  a  standard  of  value.  2.  The  tender,  made 
by  the  party  bound  to  the  party  entitled, 
must  be  of  the  amount  demandable  under 
the  provisions  of  the  act.  3.  On  refusal  of 
the  party  to  accept  the  amount  tendered,  he 
must  be  duly  served  with  notice  in  writing, 
requiring  him  to  institute  proper  legal  pro- 
ceedings for  the  recovery  of  the  debt,  &c. 
4.  On  failure  to  institute  such  proceedings 
within  three  months  from  and  after  the 
service  of  the  notice,  he  is  forever  barred 
and  precluded  from  all  legal  remedy  what- 
ever, founded  on  such  debt  or  contract,  to 
recover  more  than  the  sum  tendered,  with- 
out interest. 

The  appellee,  Langdon  C.  Major,  in  his 
answer  to  the  bill  and  in  his  deposition, 
states  that  the  contract  for  the  sale  of  land 
to  the  appellant  was  not  to  be  performed  in 
Confederate  currency,  nor  made  with  refer- 
ence to  such  currency  as  a  standard  of  value. 
No  other  witness  testifies  in  his  behalf. 
Several  circumstances  are  relied  on  in  sup- 
port of  his  statement,  such  as  the  fact  that 
the  bond  for  the  unpaid  balance  of  purchase 
money  stipulates  on  its  face  for  the  oayment 
of  interest  '^annually,'*  and  the  further  fact 
that  the  nominal  amount  agreed  to  be  paid 
for  the  land,  did  not  much,  if  any,  exceed  its 
real  value  before  the  war.  But  this  proof,  I 
think,  is  more  than  counterbalanced  by  the 
proof  on  the  other  side.  "The  appellant 

185  and  his   son  both  testify  *positively, 
that    the    sale    was    for    Confederate 

currency,  and  there  are  many  circumstances 
to  sustain  them. 

The  contract  was  made  on  the  10th  day  of 
April,  1863,  when  the  only  currency  in  circu- 
lation among  our  people  was  the  treasury 
notes  of  the  Confederate  States,  and  the 
cases  were  rare  and  exceptional  in  which 
contracts  were  made  with  reference  to  any 
other  kind  of  currency.  A  large  portion  of 
the  purchase  money,  more  than  one-half, 
was  paid  in  that  currency  at  and  soon  after 
the  sale,  and  when  the  bond  was  given  for 
the  residue  on  the  2d  day  of  July,  1863,  eight 
hundred  dollars  and  more  were  paid  in  the 
like  currency,  for  which  a  credit  was  en- 
dorsed reducing  the  amount  of  the  bond  to 
precisely  $3,000,  principal  money.  The  bond 
was  payable  "on  demand,"  and  a  sale  under 
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tie  deed  of  trust  could  have  been  required 
any  day  after  its  execution  on  due  notice, 
and  although  the  nominal  amount  agreed 
to  be  paid  for  the  land  may  not  have  been 
much  m  excess  of  its  actual  value  before 
the  war,  yet  it  is  distinctly  proved  that 
Major,  in  the  January  before  he  made  the 
sale  to  Compton  (the  appellant)  at  $17.15^ 
per  acre,  offered  to  sell  the  land  to  another 
person  at  $15  per  acre,  payable  in  Con- 
federate money;  that  the  appellant  made  a 
tender  to  Major  in  December,  1867;  that  the 
latter  refused  to  accept  the  amount  ten- 
dered; that  a  notice  in  writing  was  at  once 
duly  served  upon  him,  requiring  him  to  in- 
stitute proper  legal  proceedings  for  the  re- 
covcrv  of  the  debt  evidence  by  the  bond; 
that  he  did  not  institute  such  proceedings 
within  three  months  from  and  after  the 
service  of  the  notice,  and  has  never,  in  fact, 
at  any  time,  instituted  any  suit,  either  at 
law  or  in  equity,  for  such  recovery,  and 
never  took  any  steps  to  enforce  a  sale  un- 
der the  deed  of  trust  until  October,  1872, 
when  the  sale,  then  for  the  first  time 
186  advertised  by  the  trustee,  *was  stayed 
by  an  injunction  awarded  on  the  bill 
of  the  appellant  filed  In  this  case,  are  all 
facts  not  disputed. 

Only  two  questions,  therefore,  remain  to 
be  considered.  The  first  is.  Was  the  amount 
tendered  "the  amount  demandable  accord- 
ing to  the  provisions  of  the  act?" 

The  amount  tendered  was  $949.66,  United 
States  currency.  This  sum  is  composed  of 
the  gold  value  of  the  $3,000  of  Confererate 
currency,  ascertained  by  applying  the  scale 
of  depreciation  as  of  the  date  of  the  con- 
tract, interest  computed  to  date  of  tender, 
and  premium  on  the  gold  as  of  the  same 
date.  If  the  "amount  demandable"  was  the 
value  of  the  Confederate  currency  accord- 
ing to  the  gold  standard,  the  mode  adopted 
to  determine  that  amount  was  the  correct 
one  (Fultz  v.  Davis,  25  Gratt.  903),  and  the 
tender  was  sufficient. 

Under  our  adjustment  acts,  there  are  two 
standards  or  measures  of  recovery  on  Con- 
federate cbntracts.  The  one  already  men- 
tioned is  the  gold  standard  by  which  the 
nominal  amount  of  the  Confedarate  cur- 
rency is  reduced,  according  to  the  scale 
of  depreciation,  to  its  value  in  gold  coin, 
to  which,  interest  computed  till  date  of 
recovery  and  the  premium  on  the  coin  in 
United  States  currency  as  of  the  same 
date,  are  added.  This  is  universally  the  meas- 
ure of  recovery  in  cases  of  loans  of  Confed- 
erate money,  and  has  been  sometimes  ap- 
plied in  other  cases  where  the  debtor  has 
not  been  in  default.  Myers  v.  Whitfield,  22 
Gratt.  780;  Stearns  v.  Mason,  24  Gratt.  484; 
Merewether  v.  Dowdy,  25  Gratt.  232. 

The  other  mode  of  adjustment  is  to  al- 
low in  cases  of  sale,  renting  or  hiring  of 
property,  the  fair  value  of  the  property  sold, 
or  the  fair  rent  or  hire  of  it,  if  the  court  or 
jury,  as  the  case  may  be,  think  that  under 
all  the  circumstances,  the  fair  value  of  the 
property  sold,  or  the  fair  rent  or  hire  of  it, 
would  be  the  most  just  measure  of  recovery. 
Ch.  138,  §   1,  Code  of  1873. 
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*While  this  mode  of  adjustment  in 
cases  of  sale,  or  renting  or  hiring,  is 
the  one  generally  to  be  pursued,  as  declared 
in  Pharis  v.  Dice,  21  Gratt.  303,  and  numer- 
ous cases  since  decided  by  this  court,  vet,  as 
said  by  Judge  Christian  in  Merewether  v. 
Dowdy,  supra,  "there  is  no  fixed  rule  on  this 
subject,  nor  can  one  be  laid  down  by  which 
every  case  is  to  be  measiired.  Each  case 
must  rest  on  its  own  peculiar  facts."  *  ♦  ♦ 
"It  may  be  observed,"  said  he,  "that  in  all 
cases  in  which  the  'property  standard,'  in- 
stead of  the  gold  value,  has  been  adopted, 
the  debtor  has  either  proved  to  be  in  de- 
fault in  not  tending  the  Confederate  cur- 
rency on  the  day  when,  by  the  terms  of  the 
contract,  his  debt  was  payable,  or  there 
were  other  circumstances  which  would  make 
it  inequitable  to  compel  the  creditor  to  re- 
ceive the  scaled  value  according  to  the  gold 
standard  of  the  Confederate  currency,  with 
reference  to  which  the  contract  was  made 
and  entered  into." 

Is  the  sum  allowed  to  be  tendered  under 
the  section  before  cited  (§  9,  ch.  138,  Code  of 
1873),  the  "amount  demandable"  according 
to  the  gold  standard,  or  is  it  the  "amount 
demandable"  according  to  the  "property 
standard,"  as  it  has  been  called?  I  think  it 
is  the  former.  By  the  original  act,  of  which 
this  section  in  its  present  form  was  a  part, 
passed  March  3,  1866,  the  only  measure  of 
recovery  was  the  gold  value  of  the  Confed- 
erate currency.  The  tender  must  of  neces- 
sity have  been  according  to  that  standard. 

The  subsequent  amendment,  by  the  act 
passed  February  28,  1867,  of  the  second 
section  of  the  act,  by  a  proviso*  improperly 
attached  to  the  first  (see  Pharis  v.  Dice, 
supra),  was  never  intended,  I  think,  and 
should  not  be  construed  to  change  the  mean- 
ing and  effect  of  the  fifth  section.  It  fur- 
nished an  additional  standard,  it  is  true,  by 
which  to  measure  the  recovery  in  a  particu- 
lar class  of  cases,  to  be  applied,  in  the 
188  discretion  of  the  court  *or  jury,  ac- 
cording to  the  circumstances;  but  it 
left  it  to  the  debtor,  by  tender  under  the  rule 
already  established,  to  require  the  creditor 
to  institute  proper  legal  proceedings  to  test 
his  right,  if  he  claimed  it,  to  a  larger  amount 
than  the  sum  tendered.  The  prime  object  of 
the  section  was  to  enable  the  debtor  to  com- 
pel a  fair  and  speedy  adjustment  of  his  Con- 
federate liabilities,  and  as  these  liabilities  are 
more  readily  and  conveniently  measured  by 
the  gold  standard  than  any  other,  that  stand- 
ard was  adopted  as  the  better,  if  not  the  only 
practical   one,   for   the    purposes   of   tender. 

The  appellant  having  complied  on  his  part 
w^ith  all  the  requirements  of  the  section. 
Major,  failing  to  institute  the  proper  legal 
proceedings  within  the  time  prescribed,  is. 
by  the  terms  of  the  statute,  forever  barred 
and  precluded  from  all  legal  remedy  what- 
ever, founded  on  the  bond  for  $3,000,  to 
recover  more  than  the  sum  tendered  to  him, 
without  interest. 

The  bar  provided  is  of  "all  legal  remedy 
whatever."  To  construe  these  terms  as  de- 
scriptive of  an  action  at  law  merely,  woul'l 
be  to  "stick  in  the  bark."     Nor  do  I  think 
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thej  should  be  limited  b^  construction  to 
suit*,  whether  at  law  or  in  equity,  but  ex- 
tended to  all  means  sanctioned  by  law  to 
coerce  pajrment.  Suits  and  actions  are  cer- 
tainly within  the  terms,  and  other  coercive 
measures  allowed  by  law,  are  within  the 
spirit  if  not  within  the  letter  of  the  section. 
It  is  a  settled  rule  of  construction  that 
cases  out  of  the  letter,  yet  within  the  same 
mischief  or  cause  of  the  making  thereof, 
shall  be  within  the  remedy  thereby  provided. 
Broom's  Leg.  Max.  83. 

The  power  of  a  trustee  under  a  deed  of 
trust  to  make  sale,  although  founded  on  the 
agreement  of  parties  to  be  executed  in  pais, 
derives  its  efficacy  from  the  sanction  cf  the 
law,  and  in  that  sense  may  be  said  to  be  a 
"legal  remedy"  within  the  meaning  of  the 

statute.  To  bar  a  suit  at  law  or  m  equity 
199    for  the  recovery  of  a  larger  sum  *than 

the  amount  tendered,  and  yet  allow  a 
trustee  by  sale  to  coerce  payment  of  such 
sum,  would  defeat  the  intent  of  the  statute. 

This  construction  does  not  bring  the  stat- 
ute within  the  category  of  "a  law  impair- 
ing the  obligation  of  contracts."  The  main 
design  of  the  adjustment  acts  is  two-fold: 
first,  to  ascertain  the  contract  according  to 
the  true  understanding  and  agreement  of 
the  parties;  second,  to  give  effect  to  that 
contract  as  thus  understood. 

Now,  the  obligation  of  the  bond  in  this 
case  does  not  extend  beyond  the  value  of 
the  Confederate  currency  promised,  nor  is 
the  deed  of  trust  a  security  for  any  greater 
amount:  and  if  the  true  amount,  according 
to  a  just  legal  standard,  be  ascertained  and 
tendered,  it  is  no  violation  or  impairment  of 
the  contract  under  the  deed  of  trust  to 
require  that  it  shall  stand  as  a  security  only 
for  the  amount  so  tendered. 

The  rule  that  "he  who  asks  equity  must  do 
equity"  does  not  impose  upon  the  appellant 
the  duty,  under  the  circumstances  of  this 
case,  of  paying  any  greater  amount  than  the 
stnn  tendered.  If  the  appellee,  Major, 
claimed  to  be  entitled  to  a  larger  sum,  he 
should  have  instituted  his  suit  to  test  his 
right  within  the  time  prescribed  by  the 
statute.  Having  failed  to  do  this  and  delayed 
the  assertion  of  his  claim  for  more  than  five 
years,  and  until  after  the  land  sought  to  be 
subjected  has  greatly  depreciated,  he  has  no 
equity  now  to  demand  that  his  recovery 
shall  be  measured  by  the  value  of  the  land 
at  time  of  sale,  or  by  any  other  standard 
than  the  one  under  which  the  tender  was 
made.  He  is  entitled  to  the  amount  ten- 
dered, to-wit:  $949.66,  in  lawful  currency  of 
the  United  States,  without  interest,  subject 
to  abatement  for  the  amount  of  any  valid 
liens  and  incumbrances,  if  any  there  be,  on 
said  land  existing  at  the  time  of  the  convey- 
ance thereof  by  the  said  Major  and  wife  to 
the  appellant.    He  is  entitled  to  no  greater 

sum.  I  am  for  reversing  the  decree 
190      *of  the  circuit  court  so  far  as  it  is  in 

conflict  with  this  opinion,  for  affirm- 
ing it  in  other  respects,  and  remanding  the 
cause  for  further  proceedings. 


The  decree  was  as  follows: 


This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  con- 
tract entered  into  between  the  appellant 
and  the  appellee,  Langdon  C.  Major,  for  the 
sale  of  the  tract  of  land  in  the  bill  and  pro- 
ceedings mentioned,  was,  according  to  the 
true  understanding  and  agreement  of  the 
parties,  to  be  fulfilled  or  performed  in  Con- 
federate States  treasury  notes,  or  was  en- 
tered into  with  reference  to  such  notes  as  a 
standard  of  value;  and  the  appellant,  in  pur- 
suance of  the  9th  section  of  chapter  138  of 
the  Code  of  Virginia  of  1873,  having  made  a 
tender  to  the  said  appellee  of  the  sum  of 
$949.66  in  United  States  currency,  which 
was  the  amount  demandable  according  to 
the  provisions  of  the  act  of  which  said  sec- 
tion is  a  part,  for  the  nominal  amount  (3,- 
000)  of  the  balance  of  purchase  money  ow- 
ing by  the  appellant  to  said  appellee  on  the 
contract  aforesaid  for  the  sale  of  the  tract 
of  land  aforesaid  and  the  interest  on  said 
balance  of  purchase  money  till  the  date  of 
said  tender;  and  the  said  appellee  having 
refused  to  accept  the  amount  so  tendered, 
and  after  being  duly  served  with  such  notice 
in  writing  as  said  section  provides  having 
failed  to  institute  the  legal  proceedings 
therein  required  within  the  time  therein 
prescribed,  the  court  is  of  opinion  that  the 
said  appellee  is  barred  of  all  legal  remedy 
whatever  to  recover  of  the  appellant  more 
than  the  sum  tendered  as  aforesaid,  without 
interest,  and  that  the  power  to  enforce 
191  a  sale  of  said  land  under  the  *deed  of 
trust  given  by  the  appellant  to  secure 
the  payment  of  said  balance  of  purchase 
money  is  a  "legal  remedy"  within  the  spirit 
and  meaning  of  said  section  of  the  act 
aforesaid;  and  that  the  said  deed  of  trust  is 
a  security  only  to  the  extent  of  the  sum 
tendered  as  aforesaid,  without  interest,  and 
can  be  enforced  for  the  payment  of  that 
sum  only. 

The  court  is  further  of  opinion,  that  so 
much  of  the  decree  aforesaid  as  declares  that 
the  fair  value  of  the  property  sold  would  be 
the  most  just  measure  of  recovery  in  this 
case,  and  orders  and  decrees  that  the  bal- 
ance of  purchase  money  owing  by  the  ap« 
pellant  to  the  said  appellee  secured  by  the 
deed  of  trust  aforesaid  be  fixed  as  in  said 
decree  stated,  and  that  an  account  be  taken 
of  said  balance  of  purchase  money,  to  be 
ascertained  in  accordance  with  the  rule 
fixed  by  said  decree,  and  declares  that  the 
said  appellee  is  not  barred  or  precluded 
in  this  case  by  the  9th  section  of  the  138th 
chapter  of  the  Code  of  Virginia  of  1873 
from  relying  on  the  lien  of  said  deed  of 
trust  to  enforce  the  payment  of  what  is 
equitably  due  him  according  to  the  prin- 
ciples of  said  decree,  is  erroneous. 

It  is  therefore  decreed  and  ordered,  that 
so  much  of  the  said  decree  as  is  hereinbe- 
fore declared  to  be  erroneous  be  reversed 
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and  annnlled,  and  the  residue  thereof  af- 
firmed; and  that  the  appellee,  Langdon  C. 
Major,  pay  to  the  appellant  his  co9ts  by 
him  expended  in  the  prosecution  of  the  ap- 
peal aforesaid  here.  And  this  cause  is 
remanded  to  the  said  circuit  court  of  Cul- 
pcper  county  for  further  proceedings,  to  be 
had  therein  in  conformity  to  the  opinion 
and  principles  herein  expressed  and  de- 
dared;  which  is  ordered  to  be  certified  to 
the  said  circuit  court. 
Decree    reversed. 


*Carter  v.   Dulaney  Sc   als. 

March  Term,   1878,  Richmond. 

D  died  in  18S6,  and  by  his  will  directed  that  any  fund 
of  his  estate  remaining  after  payment  of  his  debts 
and  funeral  expenses,  should  be  invested  by  his  ex> 
ecutor,  and  the  interest  applied  to  pay  an  annuity 
left  to  his  wife.  In  January,  1860,  the  executor  has 
in  his  hands  $4,991.84.  In  1862,  he  invesu  in  his 
own  name  $S,900  in  Confederate  eight  p^r  cent. 
bonds.  In  December,  1864,  he  applies  to  and  ob- 
tains from  the  judge  of  the  circuit  court  of  Rich- 
mond an  order  authorizing  him  to  invest  $5,900 
which  he  held  in  his  hands  as  executor  in  Con- 
federate bonds;  and  be  invests  the  amount  in  Feb- 
mary,   1865 — Hkld: 

1.  Execvtors— Inwestments  1a  Confed- 
ermte  Seesrltlea — Statute.* — The  statute 
did  not  authorize  the  investment  of  the  fund  in 
his  hands,  which  was,  in  fact,  good  money,  in 
Confederate  bonds  in  1865. 
%  Same — Same. — The  bonds  invested  in  1862 
were  invested  in  his  own  name,  and  were  his 
bonds,  though  he  may  have  intended  to  hold  them 
for  the  estate. 
S.  Saate — Sanae. — ^The  executor  is  not  to  be  cred- 
ited for  the  amount  of  the  investment,  but  is  lia- 
ble for  the  amount  in  his  hands  in  January,  1860. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Fauquier  county,  brought  in  Feb- 
urary,  1869,  by  Caroline  R.  Dulaney,  the 
widow,  and  two  of  the  children  of  Bladen 
Dulaney,  against  Richard  H.  Carter,  the  ex- 
ecutor, askings  for  an  account  of  Carter's  ad- 
ministration, and  that  they  might  have  lib- 
erty to  surcharge  his  accounts,  &c.  The 
only  question  in  this  court  was  as  to  the 
right  of  Carter  to  a  credit  for  $5,900.  which 
he  had  invested  in  Confederate  bonds.  The 
case  is  stated  by  Judge  Christian  in 
198  his  *opinion.  The  court  below  disal- 
lowed the  credit,  and  he  obtained  an 
appeal  to  this  court. 

Brooke  &  Scott,  for  the  appellant. 
William  Payne,  for  the  appellee. 


*Bxeeator« — ^Imreatmenta  la  Coafederate 
Seearlttea. — See  also  Crawford  v.  Shover  ei  al.,  29 
Cratt.  69  et  seq.;  Jennings  v.  Jennings,  22  Gratt.  313; 
Campbell's  ex'ors  v.  Campbell's  ex'or,  22  Gratt.  649; 
Bennett  v.  Claiborne  et  al.,  23  Gratt.  366;  Moss  et  ux. 
it  al.  V.  Moorman's  adm'r  et  al.,  24  Gratt.  97;  Crick- 
ard's  ex'or  v.  Crickard's  legatees,  25  Gratt.  410; 
Kirby  v.  Coodykoontz  et  al.,  26  Gratt.  298;  Ammon's 
adm'r  v.  Wolfe  et  al.,  26  Gratt.  621;  Tosh  et  al.  v. 
Robertson  et  al.,  27  Gratt.  270. 


CHRISTIAN,  J.,  delivered  the  opinion  of 
the   court. 

The  only  question  brought  up  by  appeal 
in  this  case,  is  whether  the  appellant,  Rich- 
ard H.  Carter,  is  entitled  to  a  credit  upon  the 
settlement  of  his  executorial  account  to  the 
amount  of  $5,878.20,  alleged  to  have  been 
invested  by  him  for  the  estate  he  represen- 
ted in  bonds  of  the  Confederate  States.  The 
following  facts  are  disclosed  by  the  record: 
Bladen  Dulaney,  of  the  county  of  Fauquier, 
departed  this  life  in  the  latter  part  of  the 
year  1856,  seized  and  possessed  of  a  large 
real  and  personal  estate,  having  first  duly 
made  and  published  his  last  will  and  testa- 
ment, which  was  admitted  to  probate  in  the 
county  court  of  Fauquier  on  the  27th  day  of 
January,  1857.  The  will  was  written  by  the 
aopellant,  Richard  H.  Carter,  and  he  was 
appointed  sole  executor  under  the  will,  with 
the  express  desire  and  request  on  the  part  of 
the  testator  that  he  should  not  be  required  to 
give  security  for  the  performance  of  his 
duties  as  such  executor.  He  accordingly 
qualified  as  executor,  without  security,  be- 
fore the  county  court  of  Fauquier,  on  the 
27th    January,    1857. 

The  will  of  the  testator  contains  the  fol- 
lowing directions  to  his  executor  (after  pro- 
viding for  an  annuity  of  $600  to  his  wife), 
viz:  "But,  if  after  the  payment  of  my  debts 
and  funeral  expenses,  there  shall  be  money 
unexpended,  whether  the  same  be  arrears  of 
pay  or  derived  from  the  sale  of  my  crops, 
cattle,  farm  stocks  or  farming  utensils,  then 
it  is  to  be  invested  at  the  discretion  of 
194  my  *executor,  and  the  interest  ac- 
cruing thereon  applied  to  the  pay- 
ment of   said  annuity."  &c. 

It  appears  by  the  accounts  settled  by  the 
executor,  that  on  the  25th  January,  1859, 
there  was  in  his  hands  due  the  estate  the 
sum  of  $5,688.48,  and  on  the  25th  January, 
1860,  the  sum  of  $4,991.84.  For  this  last 
amount  he  was  a  debtor  to  the  estate  on  the 
25th  January  1860.  In  was  plainly  the  duty 
of  the  executor  to  have  invested  that  amount 
in  a  safe  interest-hearing  security  to  meet 
the  annuity  provided  by  the  will.  There 
was  the  highest  obligation  on  him  to  do  this. 
He  was  the  confidential  friend  of  the  testa- 
tor. He  was  selected  and  sent  for  to  write 
his  will.  He  was  appointed  the  executor, 
with  the  "request  and  earnest  desire"  that 
no  security  should  be  required  by  the  court 
of  probate.  Such  confidence  oujfht  to  have 
been  scrupulously  respected,  and  the  wishes 
of  the  testator  faithfully  and  diligently  exe- 
cuted. , 

The  object  of  the  investment  was  to  aid  in 
providing  an  annuity  for  the  widow  of  the 
testator.  It  is  true  that  the  investment  was 
to  be  made  "at  the  discretion  of  the  execu- 
tor," but  the  investment  was  to  be  made  of 
moneys  in  his  hands  after  the  payment  of 
debts  and  funeral  expenses.  On  the  25th 
of  January,  1860,  certainly,  if  not  before, 
every  debt  due  from  the  estate  had  been 
fully  paid,  and  there  was  in  the  hands  of  the 
executor  on  that  day,  subject  to  be  invested 
under  the  directions  of  the  will,  the  sum  of 
$4,991.84.     This  large  amount  was  then  in 


75 


80  GRATT. 


Virginia  Rep<»ts,  Annotated. 


195,  196,  197 


his  hands,  and  ought  then  to  have  been  in- 
vested under  the  directions  of  the  will  of  the 
testator.  From  that  day  he  became  a  debtor 
to  the  estate,  and  must  be  regarded  as  a 
borrower  of  the  fund.  The  excuse  which  the 
executor  now  attempts  to  make  for  not  then 
making  an  investment  is,  that  a  suit  was 
pending  against  him  brought  by  the  widow, 
and  he  was  awaiting  the  termination  of  that 
suit  in  order  that  he  might  ascertain  the 
exact  amount  which  he  could  invest  for 
the  purposes  of  the  annuity  provided 

195  *by  the  will  for  the  widow.  The  record 
in  that  case  is  not  printed  in  the  record 

of  Carter  v.  Dulaney,  now  before  us,  but  by 
consent  of  counsel  at  the  bar  it  was  agreed 
that  the  court  should  inspect  the  manuscript 
record  of  the  case  of  "Caroline  Dulaney  v. 
Carter,  ex'or,"  as  if  it  was  made  a  part  of 
the  record  in  the  case  before  is.  An  inspec- 
tion of  the  record  in  that  case  shows  that 
the  bill  was  filed  by  Mrs.  Caroline  Dulaney  in 
order  to  get  a  construction  of  her  husband's 
will  in  regard  to  certain  furniture  bequeathed 
under  the  will  to  her — whether  she  was  en- 
titled only  to  the  furniture  in  the  house  which 
the  testator  occupied  at  the  time  of  his 
death,  or  to  all  the  furniture  belonging  to 
him,  some  of  which  was  then  in  other  houses 
which  he  owned.  This  was  the  principal  mat- 
ter of  controversy  in  that  suit.  There  was 
oite  other  matter  of  minor  importance  upon 
which  the  court  was  asked  to  pass.  1 1  was  this : 
The  testator  had  directed  in  his  will  that  the 
sum  of  $1,500  should  be  applied  to  repairs  on 
one  house  at  Mount  Alburn,  one  of  the  farms 
of  the  testator;  the  repairs  made,  according 
to  the  estimate  of  the  architect  employed, 
was  more  than  $1,500;  and  the  question  was, 
whether  this  additional  amount  was  to  be 
paid  out  of  the  estate  or  by  Mrs.  Dulaney. 
This  amount,  which  was  only  $133.87  (inter- 
est added),  was  paid  by  the  executor  on  27th 
March,  1858,  as  per  receipt  filed  by  him 
in  said  manuscript  record.  This  suit  ter- 
minated in  September,  1861,  by  the  dismis- 
sal of  the  plaintiiFs  bill.  The  real  contro- 
versy in  the  case  was  (outside  of  the  small 
amount  of  $133.87,  which  the  executor  paid, 
and  for  which  he  received  credit),  whether 
the  widow  of  the  testator  was  entitled  to 
all  the  furniture  left  by  the  testator,  or  only 
to  that  which  was  in  the  house  in  Washing- 
ton, in  which  the  testator  lived  at  the 
time  of  his  death.  The  decision  of  this  ques- 
tion, nor  of  that  of  the  repairs  to  the 
"Mount  Alburn"  property,  amounting  to  only 
$133.87,  could  not  in  any  manner  affect  the 
obligation  of  the  executor  to  invest 

196  *the  sum  of  $5,000  in  round  numbers, 
which  he  admits  was  in  his  hands  on 

the  25th  January,  1860.  Nor  does  the  pend- 
ency of  such  a  suit,  for  such  a  purpose,  not 
at  all  affecting  the  fund  in  his  hands,  furnish 
him  any  valid  excuse  for  retaining  the  funds 
belonging  to  the  estate,  without  investing 
them  according  to  the  provisions  of  the  will. 
For  this  amount,  then,  he  stands  as  debtor 
to  the  estate  and  borrower  of  the  fund. 
After  the  close  of  the  war  he  seeks  to  dis- 
charge this  indebtedness,  on  settlement  of 
his   executorial   account   before   a    commis- 


sioner, by  producing  certain  Confederate 
bonds.  And  the  order  of  Judge  Meredith  of 
the  circuit  court  of  the  city  of  Richmond, 
date  December  6th,  1864,  which  recites  that 
"on  the  petition  of  Richard  H.  Carter,  execu- 
tor of  Bladen  Dulaney,  deceased,  this  day 
filed  by  his  attorney,  the  court  doth  order 
that  the  said  Richard  H.  Carter,  executor  as 
aforesaid,  have  leave  to  invest  $5,900  (the 
amount  stated  b^  him  in  his  petition  to  be 
in  his  hands  in  his  fiduciary  character  afore- 
said), in  interest-bearing  bonds  or  certifi- 
cates of  the  Confederates  States,"  &c.,  &c. 
Under  this  order  the  investment  was  not 
made  until  the  11th  February,  1865,  when 
Confederate  money  as  compared  with  gold 
was  as  1  to  55;  so  that  the  sum  of  $5,900  was 
worth  only  the  sum  of  $92.54.  It  therefore 
appears  that  the  executor  in  this  case  having^ 
in  his  hands  in  January,  1860,  nearly  $5,000 
in  gold,  or  its  equivalent,  which  he  was 
directed  by  the  will  of  his  testator  to  invest 
so  as  to  produce  an  annuity  for  the  widow 
(which  it  was  his  duty  then  to  .nvest),  offers 
before  a  commissioner,  as  a  satisfaction  of 
this  ffold  debt.  Confederate  bonds  purchased 
in  February,  1865,  representing  $5,900.  but 
worth  only  $92.54.  The  right  to  make  such 
payment  is  urged  upon  the  ground  th^^t  the 
investment  was  made  by  a  court  of  compe- 
tent jurisdiction. 
It  is  sufficient  to  say  that  this  investment 
was  made  under  an  ex  parte  order 
197  upon  a  petition  which  is  not  •before 
us.  But  it  is  impossible  to  conceive 
that  the  learned  and  able  judge  then  presid- 
ing in  the  circuit  court  of  the  city  of  Rich- 
mond, would  have  made  the  order  which  he 
did  if  he  had  known  that  the  fund  which 
this  executor  desired  to  invest  in  Confed- 
erate bonds  was  received  by  him  in  January, 
1860,  and  that  he  was  thereby  discharging  a 
debt  which  he  himself  owed  to  a  widow  and 
orphans  of  $5,000  and  upwards,  by  turning 
over  to  them  a  Confederate  bond  worth 
only  the   insignificant  sum  of  $92.54. 

The  order  of  the  circuit  court  was  obtained 
on  an  ex  parte  petition  by  the  executor  un- 
der the  act  of  March  5th,  1865.  That  act  has 
been  more  than  once  construed  by  this  court. 
See  Campbell's  ex'ors  v.  Campbell's  ex'or, 
22  Gratt.  649;  Grickard's  ex'or  v.  Crickard's 
legatees,  25  Gratt.  410.  In  these  cases  it  was 
held  that  the  act  expressly  provided  that 
whenever  a  fiduciary  had  in  his  hands  moneys 
received  in  the  due  execution  of  his  trust, 
which,  from  the  nature  of  his  trust,  or  from 
any  other  cause  whatever,  he  was  unable  to 
pay  over  to  the  parties  entitled  thereto,  or  to 
dispose  of  the  funds  in  accordance  with  the 
directions  of  the  instrument  creating  the 
trust,  it  should  be  lawful  for  him  to  apply  by 
motion  or  petition  to  any  judge  of  a  circuit 
!  ronrt  for  'nstructions  to  invest  the  fund 
;  thus  remaining  in  his  hands;  and  it  was 
;  further  held  that  before  a  party  can  avail 
himself  of  the  provisions  of  this  act  three 
things  must  concur:  1st.  He  must  have 
in  hand  the  same  money,  or  its  equiva- 
lent in  value,  which  he  received  in  his  fidu- 
ciary character.  2nd.  He  must  have  re- 
ceived  the  currency  which   he  proposes  to 
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invest  in  the  due  exercise  of  his  trust;  and  3d. 
He,  for  some  cause,  must  be  unable  to  pay  it 
over  to  the  parties  entitled,  or  invest  it  in  ac- 
cordance with  the  directions  of  the  instru- 
ment creating  the  trust.  In  the  case  before  us 
no  one  of  these  three  things  existed.  The 
money  which  he  had  in  hand  in  Decem- 
IM  ber,  1865,  was  Confederate  *moncy, 
almost  worthless,  and  not  that  which 
beacknowledged  was  in  his  hands  in  January, 
1360,  which  was  gold  or  its  equivalent.  The 
cnrrcncy  which  he  proposed  to  invest  was 
not  received  in  the  due  execution  cf  his  trust, 
for  he  admits  he  did  not  receive  one  dollar 
belonging  to  the  estate  after  January,  1860,  a 
period  of  more  than  a  year  before  the  estab- 
lishment of  the  Southern  Confederacy,  and 
nearly  two  years  before  Confederate  currency 
was  in  circulation.  The  fund  in  his  hands, 
so  far  from  being  in  a  condition  that  it  could 
not  be  invested  under  the  will  creating  the 
trust,  might  have  been  and  ought  to  have 
been  invested  any  time  after  January,  1860. 
The  court  is  therefore  of  opinion  that  upon 
the  principles  declared  in  Campbell's  ex'ors 
r.  Campbell's  ex'or,  and  Crickard's  ex'or  v. 
Crickard's  legatees  (supra),  and  numerous 
other  cases  since  decided  by  this  court, 
down  to  the  case  of  Patterson  v,  Bondu- 
rant's  ex'or,  decided  very  recently,  and  in 
which  case  the  many  cases  on  this  subject 
are  collected  and  referred  to  in  the  opinion 
of  Judge  Anderson,  that  the  executor  can- 
not discharge  himself  from  a  gold  debt  con- 
tracted in  January,  1860,  by  a  Confederate 
bond,  purchased  by  him  with  Confederate 
money  in  February,  1865,  and  depreciated  at 
the  rate  of  fifty-five  dollars  to  one.  (See 
also  the  opinion  of  Judge  Burks,  in  Cole's 
committee  v.  Cole's  adm'r,  28  Gratt.  365.) 

But  it  is  claimed  in  this  case  by  the  execu- 
tor that  while  he  made  no  investment,  in 
the  name  of  the  estate  he  represented,  of  the 
funds  in  his  hands,  until  February,  1865,  yet, 
in  April,  1862,  he  did  invest  the  sum  of 
$5,960  in  eight  per  cent,  coupon  bonds,  and 
that  he  intended  and  reg^arded  this  invest- 
ment as  made  for  the  estate.  Now,  if  in 
point  of  fact  the  exect>tor  (though  he  was  in 
default  for  more  than  two  years  in  making 
the  investment  required  by  the  will),  in  the 

exercise  of  the  discretion  reposed  in 
196     him  by  the  will,  had,  as  early  as  *Aprii, 

1862,  invested  the  money  in  his  hands 
belonging  to  the  estate  in  Confederate  bonds, 
and  marked  and  designated  these  bonds  as 
the  property  of  the  estate,  he  would  certainly 
have  had  a  much  stronger  case  and  have 
stood  upon  much  higher  ground  in  a  court 
of  equity.  But  it  is  not  pretended  that  the 
money  which  he  invested  in  April,  1862,  was 
the  money  of  the  estate,  or  that  the  bonds 
taken  were  in  ^ny  way  marked  or  designated 
as  bonds  due  the  estate.  They  were  his  own 
bonds,  bought  with  his  own  money.  If  he 
had  died  these  bonds  would  have  been  the 
property  of  his  estate  and  not  that  of  Bladen 
Dttlaney.  It  matters  not  that  he  intended 
they  should  stand  ls  an  investment  for 
Dulainey's  estate;  the  bonds  themselves 
should  have  been  so  set  apart  and  designated. 
They  were  not  so  set  apart.     The  whole 


defense  of  the  executor  in  this  case  stands 
alone  upon  his  own  deposition;  and  upon  his 
own  evidence  it  is  shown  that  the  invest- 
ment in  April,  1862,  was  not  made  in  the 
name  of  or  for  the  benefit  of  the  estate,  as 
appears  from  the  following  extract  taken 
from  his  deposition: 

"Fourth  question  by  same.  You  have 
stated  that  you  received  no  money  of  the 
estate  after  the  25th  of  January,  1860; 
please  state  whether  the  amv^unt  in  your 
hands  on  that  day  remained  in  your  hands  in 
kind  until  the  investment  you  refer  to,  in 
April,   1862;  if  not,  what  became  of  it? 

"Answer.  I  did  not  keep  it  separate  from 
my  other  means.  I  did  not  keep  a  separate 
account  of  a  deposit  in  bank  of  that  specific 
amount,  but  had  an  amount,  or  nearly  so, 
at  all  times  on  hand  sufficient  to  settle  the 
balance  due.  I  had  either  an  equivalent 
amount  on  hand  or  at  my  call  during  the 
whole   time. 

"Fifth    question    by    same.      With    what 
sort  of  funds  did  you  buy  the  Confederate 
eight   per   cent,   coupon   bonds? 

900  *"Answer.    Mv  impression  is  that  it 
was  almost  exclusively  Virginia  bank 

notes,  and  a  check  on  the  Exchange  Bank 
of  Virginia. 

"Sixth  question  by  same.  In  what  funds 
were  checks  on  the  bank  paid  in  April,  1862? 

"Answer.  I  do  not  recollect;  I  did  not 
draw  the  money  myself  upon  the  check. 

"Seventh  question  by  same.  Was  there 
anything  about  the  coupon  bonds  pur- 
chased m  April,  1862,  to  indicate  that  they 
belonged  to  the  estate  of  Bladen  Dulaney? 

"Answer.  There  was  no  such  mark  or 
endorsement  on  the  bonds. 

"Eighth  question  by  same.  Where  were 
the  coupon  bonds  which  you  say  you  pur- 
chased for  yourself  about  the  same  time; 
if  you  have  them  please  file  them  with 
your   deposition  ? 

"Answer.  I  have  a  portion  of  them  which 
I  will  file;  a  portion  I  left  with  a  friend  in 
Orange  county  during  the  war,  and  since 
the  war  I  have  never  called  for  them  (about 
$2,000).  I  had  about  the  same  amount 
burned  up  in  my  trunk  with  the  wagon  train 
at  Amelia   C.   H.,  in  April,   1865. 

"Ninth  question  by  same.  Was  there  any- 
thing on  the  face  of  these  last-mentioned 
bonds,  or  endorsed  on  their  back,  to  dis- 
tinguish them  from  the  bonds  for  $5,900? 

"Answer.  I  do  not  recollect  that  there 
was.' 

It  is  a  significant  fact,  showing  that  the 
executor  himself  did  not  regard  the  invest- 
ment made  by  him  in  April,  1862,  as  made 
for  the  estate,  that  he  invested  the  same 
amount  in  February,  1865,  under  the  order 
of  the  circuit  court  of  Richmond,  in  his 
name  as  executor  of  Bladen  Dulanev.  and 
that  when  called  upon  to  settle  his  executo- 
rial account  before  a  commissioner,  he  pro- 
duced the   bonds   purchased  in   Feb* 

901  ruarv,   1865,  and  clainied  that  ♦these 
bonds  were  in  full   discharge   of  his 

indebtedness  to  the   estate  of  his  testitco*. 
Upon  the  whole  case  we  are  of  opinion 
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that  there  is  no  error  in  the  decree  ot  the 
circuit    court    of    Fauquier,    and    that    the 
same  be  affirmed. 
Decree   affirmed. 


*B«nk  of  Greensboro'  ▼.  Chambers 
&  als. 

[32  Am.  Rep.  661.] 
March  Term,   1878,  Richmond. 

1.  Wife*!!  Separate  Bstate — ^Po-vrera  of  Mar- 
ried "VIToaaan.* — For  the  general  powers  of  a 
married  woman  over  her  separate  estate,  see  the 
opinion   of  BuiKs,  J. 

8.  Saaae — Same. — In  contemplation  of  a  marriage 
between  C  and  M,  a  deed  of  marriage  settlement 
is  executed  by  which  C  convesrs  to  a  trustee  his 
dwelling-house  and  lot  in  Danville,  other  real  es- 
tate, all  his  personal  property,  including  his  tobacco 
fixtures,  in  trust  for  the  separate  use  of  the  in- 
tended wife  for  life,  remainder  to  their  children. 
The  purpose  of  the  settlement,  as  expressed  in  the 
deed,  is  to  provide  a  home  for  the  wife  and  chil- 
dren, and  the  only  power  of  alienation  expressed  in 
the  deed  is,  that  the  trustee  may,  on  the  written 
request  of  the  wife,  sell  and  reinvest  on  the  same 
trusts.  C,  who  before  the  marriage  was  a  manu- 
facturer of  tobacco,  after  the  marriage  carried  on 
the  business  in  the  name  of  his  wife,  and  to  obtain 
advances  of  money  to  carry  on  the  business,  C  and 
his  wife  and  the  trustee  conveyed  the  house  and 
lot  to  a  trustee  to  secure  such  advances — Heu>: 
I«ooldng  to  the  purpose  and  the  whole  provisions 
of  the  deed  of  marriage  settlement,  the  wife  had 
no  power  to  convey  her  interest  in  the  property 
for  the  purpose  of  securing  said  advances. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  the  town  of  Danville,  by  the  Bank 
of  Greensboro'  against  A.  B.  Chambers,  and 
Fannie  E.  Chambers,  his  wife,  and  Thomas 
J.  Patrick,  to  subject  a  house  and  lot  in 
Danville  to  satisfy  a  debt  of  said  Fannie  E. 
Chambers.  Before  the  marriage  of  A.  B. 
Chambers  and  his  said  wife,  he  and  Patrick 
had  been  engaged  in  the  manufacture  of 
tobacco  in  the  town  of  Danville.  Before  the 
marriage.  Chambers  and  his  intended  wife 
entered  into  a  marriage  agreement,  which 
was  duly  recorded,  and  is  as  follows: 
808  *This  indenture,  made  and  entered 

into  this  12th  day  of  December,  1868 
between  A.  B.  Chambers,  of  the  first  part. 
Fannie  E.  Major,  of  the  second  part,  and 
Thomas  J.  Patrick,  trustee,  as  hereinafter 
named,  of  the  third  part: 

Whereas  a  marriage  is  agreed  upon  and 
intended  to  be  shortly  had  and  solemnized 
by  and  between  the  said  A.  B.  Chambers  and 
the  said  Fannie  Major;  and  whereas  it  is 
agreed  and  understood  by  and  between  the 
said  Chambers  and  the  said  Fannie  E.  Major, 
that  the  property  and  effects  of  the  said  Fan- 
nie Major  will  come  into  the  nossession  of 
and  be  subject  to  the  control  of  and  disposal 
of  the  said  A.  B.  Chambers;  and  whereas  the 
said  A.  B.  Chambers  is  desirous  of  securing 

''Wife*!!  Separate  Bstate — Powers  of  Mar- 
ried Woman. — See  also  Ropp  v.  Minor  et  al.,  33 
Gratt.   97,   and   note. 


and  providing  a  comfortable  home,  and 
proper  maintenance  and  support  for  his  said 
intended  wife,  and-any  child  or  children  there 
may  be  of  the  marriage  between  them:  Now, 
this  indenture  witnesseth,  that  for  and  in  con- 
sideration of  the  said  intended  marriage,  and 
in  pursuance  and  perfecting  of  the  said  here- 
inafter mentioned  agreements,  and  also  for 
the  further  consideration  of  five  dollars  to  the 
said  A.  B.  Chambers  in  hand  paid  by  the 
said  Thomas  J.  Patrick,  at  or  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  he,  the  said 
A.  B.  Chambers,  has  this  day  bargained,  sold, 
assigned,  transferred,  conveyed  and  set  over, 
and  by  these  presents  doth  hereby  bargain, 
sell,  assign,  transfer,  convey  and  set  over, 
unto  the  said  Thomas  J.  Patrick,  his  execu- 
tors, administrators  and  assigns,  the  follow- 
ing real  and  personal  property,  to  wit:  A 
certain  lot  or  parcel  of  ground,  together  with 
all  the  improvements  thereon  and  appurte- 
nances thereto,  lying  and  situated  on  the 
north  side  of  Main  street,  in  the  town  of 
Danville,  Va.,  beginning  at  the  former  north- 
west corner  of  Main  street  and  Wilson  Ferry 
road;  thence  with  the  line  of  said  Ferry  road, 
N.  21"  30'  W.  283  feet  to  elbow;  thence 
804  N.  9**,  W.  ♦IQI  feet,  to  corner  in  road; 
thence  S.  81°,  W.  198  feet,  to  comer  of 
road  and  Thomas  B.  Doe's  line;  thence  S. 
with  said  Doe's  line  20**  30'  E.  202  feet  to 
elbow;  thence  S.  25*  15'  E.  361  feet  to  corner 
on  said  Main  street;  thence  N.  57*  15'E.  200 
feet  front  on  said  Main  street  to  the  begin- 
ning, it  being  the  same  lot  or  parcel  of  ground 
conveyed  by  Thomas  J.  Patrick  and  wife,  by 
deed  bearing  date  on  the  15th  day  of  April, 
1866,  and  now  of  record  in  the  clerk's  office 
of  the  court  of  hustings  for  the  town  of 
Danville,  and  the  same  upon  which  the  said 
Chambers  now  resides.  Also  a  small  tract  or 
parcel  of  land,  about  three  miles  north  of 
Danville,  in  the  county  of  Pittsylvania,  con- 
taining thirty-five  acres,  be  the  same  niore  or 
less,  adjoins  the  lands  of  Thomas  C.  Williams 
&  Co.,  and  others,  and  was  purchased  by  said 
Chambers  of  a  certain  William  A.  Lash,  by 
deed  now  61  record  in  the  clerk's  office  of  the 
county  court  of  Pittsylvania,  to  which  refer- 
ence is  here  made.  Also,  a  wooden  factory- 
house,  on  the  west  side  of  Lynn  street,  in 
the  town  of  Danville,  Va.,  together  with  the 
unexpired  lease  of  said  Chambers  upon  the 
ground  upon  which  said  factory  stands,  said 
lease  extending  to  the  1st  day  of  January, 
1271.  Also,  in  said  factory-house,  one  hy- 
draulic tobacco  press,  five  retainers,  ten  box 
screws,  bands  and  shrouds  for  the  same,  and 
one  hundred  dryers.  Also,  a  chamber  set  of 
rosewood  furniture,  consisting  mainly  of 
bedstead,  with  hair,  cotton  and  schuck  mat- 
tresses, a  bureau,  wardrobe  and  washstand. 
Also,  three  chamber  sets  of  walnut  furniture, 
consisting  of  three  bedsteads,  with  hair, 
cotton  and  shuck  mattresses,  two  bureaus, 
two  washstands.  Also,  two  other  walnut 
bedsteads,  with  necessary  beds,  &c.,  of  cotton 
and  shuck  mattresses.  Also,  twenty-four 
chairs  of  different  kinds,  used  in  the  cham- 
bers and  dining-room  at  said  Chambers' 
house.   Also,  the  parlor  furniture,  consisting 
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mainly  of  two  sofas  or  settees,  two  easy- 
chairs,  and  six  fine  chairs.  Also,  two 
906  *bay  horses,  one  fine  carriage  and  har- 
ness^ one  two-horse  buggy  and  har- 
ness, one  two-horse  wagon  with  the  usual 
gearing,  to  have  and  to  hold  the  said  prop- 
erty, both  real  and  personal,  hereby  con- 
veyed, transferred  and  assigned  unto  the 
said  Thomas  J.  Patrick,  his  executors,  ad- 
ministrators, &C.,  successors  in  office. 

But  nevertheless  upon  trust,  and  for  the 
intents  and  purposes  hereinafter  expressed 
and  declared  of  and  concerning  the  same: 
that  he,  the  said  Thomas  J.  Patrick,  his  ex- 
ecutors, administrators  or  successors  in  of- 
fice, shall  hold,  use  and  manage  the  said  real 
and  personal  property,  and  all  and  every  part 
and  parcel  thereof,  to  and  for  the  sole  and 
separate  use,  benefit  and  disposal  of  the  said 
Fannie  E.  Major,  her  said  marriage  not- 
withstanding, and  that  the  same  shall  in  no 
wise  be  subject  to  the  disposition,  control, 
debts,  contracts  or  liabilities  of  the  said  A. 
B.  Chambers,  her  said  intended  husband,  and 
diat  he,  the  said  trustee,  will  suffer  and  per- 
mit the  said  Fannie  E.  Major,  after  her  mar- 
riage aforesaid  shall  have  been  consummated, 
to  have,  occupy,  use  and  enjoy  in  quiet  and 
peaceable  possession  during  the  term  of  her 
natural  life,  all  the  property,  both  real  and 
personal,  herein  conveyed,  assigned  and 
transferred,  without  interference  on  the  part 
of  any  one,  and  of  him,  the  said  trustee,  save 
and  except  as  to  such  acts  and  things  as  he 
may  be  required  either  in  law  or  equity  to  do 
and  perform  by  virtue  of  his  office  of  trustee 
as  aforesaid — the  understanding  and  agree- 
ment between  the  parties  hereto  being,  in 
consideration  of  the  premises  and  of  the  mar- 
riage aforesaid,  to  settle  said  property  to  the 
sole  and  separate  use  and  benefit  of  the  said 
Fannie  E.  Major,  and  after  her,  to  any  child 
or  children  which  there  may  be  of  the  marri- 
age between  herself  and  the  said  A.  B.  Cham- 
bers, and  in  such  manner  as  shall  be  herein- 
after named.  And  it  is  moreover  directly 
understood  and  agreed  between  the  parties 
hereto,  that  if  at  any  time  after  the 
106  consummation  *of  the  marriage  afore- 
said, the.  said  Fannie  E.  Major  should 
deem  it  for  the  best  interest  of  herself  and 
family  that  the  said  real  and  personal  prop- 
erty herein  conveyed  should  be  sold  and  the 
proceeds  of  such  sale  invested  in  other  real 
property,  or  in  property  more  convenient 
and  suitable  for  the  purposes  desired,  then 
the  said  trustee,  upon  the  request  in  writing 
of  the  said  Fannie  E.  Major,  shall  make 
such  sale  and  investments  as  shall  be  deemed 
desirable,  necessary  and  proper  in  the  prem- 
ises, and  hold  the  property  so  purchased 
upon  the  same  terms  and  subject  to  the  same 
trusts  as  that  hereinbefore  conveyed.  But 
it  is  also  agreed  and  understood  between  all 
the  parties  hereto,  that  the  said  A.  B.  Cham- 
bers shall  be  allowed  to  live  in  and  upon 
said  property,  and  the  same  shall  be  his 
home  during  the  term  of  his  natural  life, 
though  not  subject  to  his  control  or  manage- 
ment, nor  liable  for  his  contracts;  and  in 
case  said  property  is  sold  and  the  proceeds 
invested  in  other  real  property,  then  he  shall 


be  entitled  to  a  home  upon  the  same  as  upon 
that  herein  conveyed;  and  it  is  further  cov- 
enanted and  agreed  between  all  the  parties 
hereto,  that  the  said  Fannie  E.  Major,  after 
her  contemplated  marriage  aforesaid,  and 
during  her  life,  shall  have  a  right  to  dispose 
of  b^  deed  or  will,  duly  authenticated  ac- 
cordmg  to  law,  all  or  any  part  of  the  prop- 
erty hereinbefore  conveyed,  to  a  child  or 
children  of  the  marriage  between  herself 
and  the  said  A.  B.  Chambers,  or  to  a  child 
or  children  of  the  said  Chambers  by  a  former 
marriage,  having  reference  to  an  equality  of 
division  should  there  be  more  than  one  child; 
and  finally,  it  is  agreed  and  understood  be- 
tween all  the  parties  hereto,  that  if  the  said 
Fannie  E.  Major,  after  her  intended  marri- 
age as  aforesaid,  shall  depart  this  life,  leav- 
ing no  child  or  children,  nor  the  descendants 
of  any  by  her  intended  husband,  A.  B.  Cham- 
bers, and  having  made  no  testamentary  dis- 
position of  said  property  to  a  child  or  chil- 
dren of  the  said  A.  B.  Chambers  by 
907  his  *former  marriage,  he.  the  said 
Chambers  being  survived  by  his  said 
wife,  then,  and  in  that  event,  the  property 
hereby  conveyed,  or  what  remains  of  the 
same,  shall  revert  to  and  be  divided  amongst 
and  between  those  to  whom  by  the  laws  of  the 
state  of  Virginia  it  would  gb,  by  virtue  of 
their  relationship  to  the  said  A.  B.  Chambers; 
and  the  said  A.  B.  Chambers  doth  for  him- 
self, his  heirs,  personal  representatives,  &c., 
covenant  and  agree  to  and  with  the  other 
parties  named  in  this  indenture,  to  warrant 
to  them  a  good  and  lawful  title  generally  to 
all  the  property  hereby  conveyed. 
Witness  the  following  signatures  and  seals: 

A.   B.  CHAMBERS,       [Seal,] 
F.  E.  MAJOR,  [Seal.] 

THOS.  J.  PATRICK,     [Seal.] 

Teste— D.  Blount, 

Jas.  A.  Glenn. 

After  the  marriage  the  business  was  con- 
ducted in  the  name  of  Mrs.  F.  E.  Chambers, 
and  in  February,  1870,  A.  B.  Chambers,  F. 
E.  Chambers  and  Thomas  J.  Patrick  executed 
a  deed,  which,  after  reciting  that  Fannie  E. 
Chambers  is  engaged  in  the  manufacture  of 
tobacco  in  the  town  of  Danville,  and  deems 
it  necessary  to  make  with  some  party  an 
arrangement  for  an  advance  of  money  and 
the  discount  of  such  notes  and  drafts  as  she 
may  draw,  and  that  the  Bank  of  Greensboro' 
had  agreed  to  advance  to  and  discount  the 
notes  and  drafts  of  said  Fannie  E.  Chambers 
to  an  amount  not  exceeding  $25,000  at  one 
time,  to  secure  the  said  Bank  of  Greensboro*, 
conveyed  to  R.  W.  Peatross  the  house  and  lot 
in  the  town  of  Danville,  which  wa^  embraced 
in- the  said  marriage  settlement,  in  trust,  to 
secure  said  bank  from  any  loss  or  damage 
from  advancements  to  or  drafts  drawn,  &c., 
during  the  succeeding  eighteen  months  for 

the  benefit  and  accommodation  of  said 
208       Fannie  E-  Chambers,  with  ♦power  of 

sale  after  the  eighteen  months.     The 

acknowledgment  of  Mrs.  Chambers  was  taken 

by  Peatross,  the  trustee,  as  notary;  and  the 

deed  was  admitted  to  record. 

The  Bank  of  Greensboro'  seems  to  have 
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been  the  firm  name  of  three  persons  doing 
business  in  Greensboro',  in  North  Carolina, 
and  they  afterwards  were  incorporated  by 
that  name.  In  pursuance  of^the  arrange- 
ment they  seem  to  have  advanced  money  to 
F.  E.  Chambers,  and  when  this  suit  was 
brought  they  held  her  five  notes,  together 
amounting  to  $13,000,  which  they  had  dis- 
counted at  eighteen  per  cent. 

A  number  of  questions  were  made  in  the 
case,  but  the  only  one  considered  in  this 
court  was  the  power  of  Mrs.  Chambers  un- 
der the  marriage  settlement  to  make  the 
deed  of  trust.  The  court  below  dismissed 
the  bill;  and  the  plaintiffs  obtained  an  ap- 
peal to  this  court. 

E.  E.  Bouldin  and  Marshall  &  Johns,  for 
the  appellants. 

Jones  &  Bouldin  and  Robinson,  for  the 
appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

It  is  conceded  by  the  counsel  on  both  sides 
that  the  estate  of  the  appellee,  Mrs.  Chambers, 
in  the  property  embraced  in  the  antenuptial 
contract  and  deed  of  settlement  of  the  12th 
day  of  December,  1868,  is  a  separate  estate, 
and  it  was  further  very  properly  conceded 
in  argument  by  one  of  the  counsel  for  the 
appellants,  that  this  estate  of  Mrs.  Cham- 
bers is  limited  to  the  term  of  her  natural 
life.  What  are  her  powers  over  it,  is  the 
question  presenting  most  difHculty.  Has  she 
the  power  to  dispose  of  it,  or  to  encumber  and 
charge  it  with  the  payment  of  her  debts 
in  such  manner  and  to  such  extent  as  would 

lead  to  an  alienation  of  it? 
809  *It  is  the  settled  law  of  this  state 

that  a  married  woman  is  regarded  in 
equity  as  the  owner  of  her  separate  estate, 
and  as  a  general  rule,  the  jus  disponendi 
(qualified  as  to  the  mode  of  disposal  of  the 
corpus  of  real  estate),  incident  to  such  es- 
tate, unless  and  except  so  far  as  it  is  denied  or 
restrained  by  the  instrument  creating  it; 
but  it  is  subject  to  such  limitations  and  re- 
strictions as  are  contained  in  the  instru- 
ment, which  may  give  it  sub  modo  only, 
or  withhold  it  altogether.  McChesney  & 
als.  V.  Brown's  heirs,  25  Gratt.  393;  Nixon 
V.  Rose,  12  Gratt.  425;  Penn  &  others  v. 
Whitehead  &  others,  17  Gratt.  503. 

As  incident  to  this  jus  disponendi,  she 
may  charge  such  estate  with  the  payment 
of  her  debts.  She  may  charge  it  as  princi- 
pal or  surety  for  her  own  benefit,  or  that  of 
another.  She  may  appropriate  it  to  the  pay- 
ment of  her  husband's  debts.  -She  may  even 
ffive  it  to  him  if  she  pleases,  no  improper 
mfluence  being  exerted  over  her.  She  may 
extend  the  charge  to  the  whole,  or  confine  it 
to  a  part  of  the  estate.  If  no  specific  part  is 
appointed  for  the  payment  of  the  debt,  the 
fair  implication  is,  that  the  whole  was  in- 
tended to  be  made  liable.  If,  on  the  other 
hand,  only  a  part  of  the  estate,  expressly  or 
by  fair  inference,  is  designed  to  be  charged, 
no  liability  whatever  can  attach  to  the  resi- 
due. The  liability  of  the  estate  can  arise 
only  out  of  the  supposed  intention  of  the 


wife  to  charge  it,  and  no  pecuniary  cnsra^e- 
ment  can  be  a  charge  upon  the  estate,  which 
is  not  connected  by  agreement,  express  or  im- 
plied, with  such  estate.  Burnett  &  wife  v. 
Hawpe's  ex'or,  25  Gratt.  481:  Darnall  & 
wi^e  V.  Smith's  adm'r  &  als.,  26  Gratt.  878. 
We  do  not  find  in  the  deed  of  settlement  in 
this  case  any  express  interdiction  or  limita- 
tion of  the  jus  disponendi,  and  of  the  incident- 
al power  to  encumber  and  charge  the  separate 
estate  to  an  extent  involving  alienation,  but, 
if  by  a  fair  construction  of  the  instru- 

210  ment,   the  exercise  ♦of  these  powers 
would   be  inconsistent  with   the   plan 

and  scheme  of  the  settlement,  and  would 
defeat  the  plain  intent  pervading  the  deed, 
they  must  be  considered  as  much  forbidden 
as  if  expressly  denied.  The  exclusion  of  the 
power  of  alienation,  as  said  by  Judge  Mon- 
cure  in  Nixon  v.  Rose,  trustee,  supra,  "is 
often,  if  not  generally,  necessary  to  effectu- 
ate the  objects  of  the  settlement,  and  to 
protect  the  wife  as  well  from  her  own  weak- 
ness, as  from  the  power  and  influence  of 
her  husband.  The  law,  therefore,  favors  the 
intention  to  exclude  it,  and  will  give  effect 
to  such  intention  whenever  it  can  be  ascer- 
tained, by  a  fair  construction  of  the  instru- 
ment." 

In  the  construction  of  every  instrument, 
the  paramount  rule  is  so  to  construe  it,  as, 
if  possible,  to  give  effect  to  every  part  of  it, 
and  in  order  to  discover  the  intention  of  the 
parties,  we  look  not  only  to  the  terms  of 
the  instrument,  but  to  the  subject  matter 
and  the  surrounding  circumstances. 

The  settlement  in  this  case  appears  to 
have  been  wholly  of  the  property  of  the 
husband,  and  it  would  seem  it  was  all  he 
had.  To  what  extent,  if  at  all,  he  was  in- 
debted, is  not  disclosed.  The  property  con- 
sisted in  part  of  a  lot  with  improvements, 
on  which  he  resided,  in  the  town  of  Dan- 
ville. Its  value  does  hot  appear,  except  that  on 
the  pledge  of  it  as  security,  the  appellants 
agreed  to  advance  from  time  to  time  a  sum 
of  money  not  exceeding  at  any  one  time 
$25,000.  It  must,  therefore,  have  been  re- 
garded as  valuable.  The  other  property 
conveyed  consisted  of  a  small  tract  of  land 
(thirty-five  acres),  a  wooden  factory-house 
with  an  unexpired  lease  of  the  ground  on 
which  it  stands,  divers  fixtures  for  the  man- 
ufacture of  tobacco,  household  furniture, 
several  horses  and  other  articles  of  personal 
property.  From  the  enumeration  and  de- 
scription of  the  property,  it  is  evident  that 
the  property  of  principaj  value  in   the 

211  settlement  *was  in  the  house  and  lot 
in  Danville,  the  home  and  residence 

of  the  grantor. 

Looking  to  the  deed,  we  cannot  fail  to  dis- 
cover that  the  leading  intent  was  not  only  to 
provide,  but  to  secure  a  home,  maintenance 
and  support,  not  for  the  wife  only,  but  also 
for  the  children  of  the  marriage.  This  is  quite 
apparent  from  the  preliminary  recitals  in 
the  deed:  "Whereas  the  said  A.  B.  Cham- 
bers is  desirous  of  securing  and  providing: 
a  comfortable  home  and  proper  mamtcnance 
and  support  for  his  intended  wife,  and  any 
child  or  children  there  may  be  of  the  mar- 
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riage  between  them:    Now,  this  indenture 
witnesseth/'  &c. 

This  declared  purpose  to  provide  and  secure 
a  "home"  for  the  wife  and  children  is,  by  a 
subsequent  provision  of  the  deed,  extended 
to  the  husband;  for,  after  conferring  upon 
the  wife  the  power  to  have  the  property  sold 
by  the  trustee  and  the  proceeds  invested  in 
other   property   subject   to    the    trusts    im- 
pressed on  the  property  conveyed,  it  is  ex- 
pressly stipulated  as  follows:   "But  it  is  also 
agreed  and  understood  between  all  the  par- 
ties hereto,  that  the  said  A.  B.  Chambers 
shall  be  allowed  to  live  in  and  upon  said 
property,  and  the  same  shall  be  his  home 
during  the  term  of  his  natural  life,  though  not 
subject  to  his  control  or  management,  nor  lia- 
ble for  his  contracts ;  and  in  case  said  property 
is  sold,  and  the  proceeds  invested  in  other  real 
property,  then  he  shall  be  entitled  to  a  home 
upon  the  same,  as  upon  that  herein  conveyed/' 
Again,  the   only  sale  of  the  property   ex- 
pressly authorized  by  the  deed  is  to  be  made 
by  the  trustee  "upon  the  written  request'*  of 
the  wife,  if  at  any  time  after  the  consumma- 
tion of  the  marriage  "she  should  deem  it 
for  the  best  interest  of  herself  and  family 
that  the  said  real  and  personal  estate  herein 
conveyed  should  be  sold,  and  the  proceeds 
of  such  sale  invested,"  &c. 
Thus  it  would  seem,  that  the  leading  in- 
tent of  the  settlement  was  to  provide 
CIS      for  the  "family" — to  secure  a  *home 
for  all,  and  the  common  support  and 
maintenance  of  the  wife  and  children.    Ac- 
r  »rdingly,  in  harmony  with  this  intent,  the 
reneral  features  of  the  scheme  were  to  set- 
t'e  the  whole  property  to  the  separate  use 
f  f  the  wife  during  her  life,  and  to  limit  the 
equitable  fee  to   the   children   of  the   mar- 
rage,  with  power  in  the  wife  to  make  ap- 
rointment    amongst    them,    observing    the 
r-inciple  of  equality,  or  on  failure  of  issue  of 
t -.e  marriage,  as  it  would  appear,  to  appoint 
the  children   of  the   husband   by   a   former 
narriage  to  take,  observing  the  same  prin- 
ciple  of  equality  in   the  appointment;   and 
rn  failure  of  issue  of  the  marriage  and  de- 
fault of  appointment  to  the  children  of  the 
husband    by   the    former   marriage,    at   the 
death  of  the  wife,  she  having  survived  the 
husband,  to  limit  the  fee  to  "those  to  whom 
by  the  laws  of  the  state  of  Virginia  it  would 
go  by  virtue  of  their  relationship  to  the  said 
A.  B-  Chambers  (the  husband)."    The  only 
contingency  in  which  no  limitation  is  pro- 
vided, is  the  death  of  the  wife  in  the  life- 
time of  the  husband   without  issue  of  the 
marriage  and  without  appointment  by  the 
wife  among  the  children  of  the  husband  by 
the  former  marriage.    Upon  the  happening 
of  that  contingency,  the  tee,  by  operation  of 
bw,  would  result  to  the  husband,  the  grant- 
or, in  the  settlement. 

Xow.  this  whole  scheme  would  seem  to  be 
designed  to  preserve  the  property,  settle 
and  secure  its  use  and  enjoyment  to  the  family 
—to  provide  and  secure  a  home  for  them  and  ! 
support  and  maintenance  for  the  wife  and 
children.  The  only  change  in  the  property 
which  is  expressly  authorized,  is  a  sale,  on  the 
written   request  cf  the  wife,  and  reinvest- 


ment of  the  proceeds  in  other  property,  sub- 
ject to  the  same  trusts  which  are  impressed 
on  the  property  conveyed,  if  the  wife  should 
deem  such  sale  and  investment  to  be  "for 
the  best  interest  of  herself  and  family." 

It  is  true,  the  trustee  is  directed  to 
918  "hold,  use  and  *manage"  the  property 
*  *  *  "for  the  sole  and  separate 
use,  benefit  and  disposal  of  the  wife,"  but 
the  word  "disposal'  may  appropriately  be 
referred  to  the  sale  for  reinvestment  which 
has  been  mentioned,  and  the  language  de- 
scriptive of  the  control  of  the  estate  by  the 
wife,  while  per  se  and  disconnected  from 
the  other  parts  of  the  instrument  it  might 
not  import  with  certainty  any  restramt 
against  alienation,  should,  m  its  relation  to 
other  provisions,  have  a  restricted  meaning 
given  to  it.  The  language  is,  that  "the  said 
trustee  will  suffer  and  permit  the  said  Fan- 
nie E.  Major  (the  intended  wife),  after  her 
marriage  aforesaid  shall  have  been  consum- 
mated, to  have,  occupy,  use  and  enjoy,  in 
quiet  and  peaceable  possession  during  the 
term  of  her  natural  life,  all  the  property, 
both  real  and  personal,  herein  conveyed,  as- 
signed and  transferred,  without  interference 
on  the  part  of  any  one,  and  of  him,  the  said 
trustee,  save  and  except  as  to  such  acts  and 
things  as  he  may  be  required  either  in  law  or 
equity  to  do  and  perform  by  virtue  of  his 
office  of  trustee  aforesaid." 

Bearing  in  mind  the  leading  intent  of  the 
settlement,  to- wit:  to  provide  and  secure  a 
home  and  support  and  maintenance  for  the 
family,  the  construction  of  the  language 
just  cited  should  be  such  as,  if  possible,  to 
give  effect  to  that  intent,  not  to  defeat  it. 
The  words  "have,  occupy,  use  and  enjoy" 
may,  and  we  think  should  be  construed,  as 
used  with  particular  reference  to  the  words 
which  follow,  relating  to  the  possession  of 
the  property,  the  intent  being  that  she 
should  have  "quiet  and  peaceable  posses- 
sion ♦  ♦  *  without  interference  on  the 
part  of  any  one  and  of  him,  the  said  trustee 
*  ♦  ♦  /»  These  words  too  were  the  more 
proper  as  serving  to  qualify  those  preced- 
ing, by  which  it  was  declared  that  the  trustee 
should  "hold,  use  and  manage"  the  property. 

The  language  which  immediately  follows, 
to-wit:  "the  understanding  and  agree- 
214  ment  between  the  parties  hereto  *bcing, 
in  consideration  of  the  premises  and  of 
the  marriage  aforesaid,  to  settle  said  prop- 
erty to  the  sole  and  separate  use  and  bene- 
fit of  the  said  Fannie  E.  Major  (the  intended 
wife),  and  after  her,  to  any  child  or  chil- 
dren which  there  may  be  of  the  marriage 
between  herself  and  the  said  A.  B.  Cham- 
bers, and  in  such  manner  as  shall  be  herein- 
after named,"  was  more  particularly  in- 
tended to  declare  what  had  not  been  done 
before,  the  disposition  of  the  estate  after 
the  death  of  the  wife.  It  had  already  been  de- 
clared that  her  interest  should  be  for  her 
life,  that  the  martial  rights  of  her  husband 
should  be  excluded,  and  it  only  remained  to 
limit  the  estate  after  her  death.  Some  of 
the  property  embraced  in  the  deed  of  settle- 
ment was  personal  property,  which  might 
perish  from  use  or  from  natural  causes.   In 
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the  contingent  limitation  of  the  property  to 
the  heirs  or  next  of  kin  of  the  husband 
after  the  death  of  the  wife,  the  words 
"what  remains  of  the  same"  are  used,  wfe 
think,  in  reference  to  the  possible  diminu- 
tion of  the  estate  from  the  causes  before 
mentioned. 

We  think,  taking  the  whole  deed  together, 
the  fair  construction  is,  that  it  was  intended 
that  the  property  should  be  kept  together 
during  the  life  of  the  wife,  so  as  to  furnish 
a  home  for  the  family  and  for  the  common 
support  and  maintenance  of  the  wife  and 
children,  and  that  it  was  never  intended  that 
the  wife  should  have  the  power  (except  for 
the  purpose  of  reinvestment,  as*  specially 
prrovided),  to  alien  the  property,  or  to  en- 
cumber or  charge  it  in  such  manner  and  to 
such  extent  as  to  lead  to  alienation.  The 
exercise  of  such  power  would  be  inconsist- 
ent with  the  scheme  of  the  settlement,  and 
effectually  defeat  the  leading  and  prevail- 
ing intent  indicated  by  the  deed. 

It  follows  that,  in  our  judgment,  the  claim 
of  the  appellants,  whether  under  the  deed  of 

trust  relied  on,  or  under  the  alleged 
215      agreement  of  Mrs.  Chambers  to  *charge 

the  estate  with  the  payment  of  the 
money  advanced,  cannot  be  sustained.  She 
had  no  rif^ht  \o  charge  her  own  separate 
e&tate,  in  the  manner  claimed,  with  the  pay- 
ment of  the  money  advanced,  nor  can  the 
arrangement  made  be  sanctioned  as  a  legiti- 
mate exercise  of  the  power  given  by  the 
deed  of  settlement  to  make  sale  of  the  prop- 
erty and  invest  the  proceeds. 

The  money  advanced  on  the  credit  of  the 
trust  property  was  to  be  used  in  a  hazardous 
business,  and  the  purposes  to  which  it  was 
to  be  implied  could,  in  no  just  sense,  be 
called  an  investment  under  the  terms  of  the 
deed  of  settlement.  The  appellants,  when 
they  advanced  the  money,  knew  how  it  was 
to  be  employed.  The  deed  of  trust  under 
which  they  claim  shows  on  its  face  that  they 
had  this  knowledge.  With  this  knowledge, 
and  a  full  knowledge  of  the  deed  of  settle- 
ment and  all  its  provisions,  they  advanced 
the  money  at  a  ruinous  rate  of  interest 
(eighteen  per  centum  per  annum),  and  took 
a  deed  on  the  trust  property  to  secure  its 
payment.  The  deed  is  not  a  valid  security, 
nor  are  the  notes  which  were  given  for  the 
loan,  nor  any  other  engagement  or  under- 
taking of  Mrs.  Chambers,  a  valid  charge 
upon  the  trust  property  or  upon  any  estate 
or  interest  which  she  has  in  it. 

Judicial  decisions,  based  mainly  on  con- 
struction, can  seldom  be  relied  on  as  prec- 
edents for  construction  in  other  cases,  for 
the  obvious  reason,  that  the  instruments 
construed  differ,  more  or  less,  in  their  terms, 
subject-matter  and  attending  circumstances. 
They  are  sometimes  alike,  but  nullum  simile 
est  idem.  The  case  of  Penn  &  others  v. 
Whitehead  &  others,  17  Gratt.  503,  in  some 
of  its  features,  resembles  the  case  in  judg- 
ment, but  is  very  unlike  it  in  other  essential 
particulars.  In  that  case,  the  settlement 
was  post-nuptial,  and  the  consideration 
flowed  wholly  from  the  wife.   The  property 


settled  consisted  of  some  slaves  and 

216  other  personal  estate,  of  the  *value, 
all  together,  of  little  more  than  one 

thousand  dollars.  The  husband  was  insol- 
vent, and  there  was  a  numerous  family  of 
children.  The  estate  was  limited  to  the  sep- 
arate use  of  the  wife  for  her  life,  to  remain 
in  her  possession  for  the  support  and  main- 
tenance of  herself,  her  issue  and  family,  and 
for  no  other  purpose,  and  after  her  death,  to 
her  children.  The  profits  of  the  estate  were 
wholly  inadequate  to  the  support  of  the 
family,  and  it  was  held  that  the  wife  was 
not  restrained  by  the  settlement  from  en- 
gaging in  a  small  mercantile  business,  to 
be  conducted  by  her  husband  and  his  sons, 
on  the  credit  of  the  separate  estate.  In  the 
case  before  us,  the  consideration  flowed 
from  the  husband.  The  settlement  was  be- 
fore and  in  contemplation  of  marriage.  The 
property  of  chief  value  was  a  house  and  lot, 
the  residence  and  home  of  the  husband.  The 
primary  object  of  the  settlement  was  to 
provide  and  secure  this  home  to  the  wife 
and  any  children  there  might  be  of  the 
marriage.  While,  under  the  circumstances, 
it  may  reasonably  have  been  supposed  to 
have  been  in  contemplation  of  the  parties 
in  making  the  settlement  in  the  first  case, 
that  a  small  mercantile  business  might 
be  undertaken  on  the  credit  of  the  estate,  it 
would  seem  wholly  inconsistent  with  the  in- 
tent and  objects  of  the  settlement  in  the 
present  case  to  permit  the  wife  to  engage  in 
the  hazardous  business  of  buying,  selling 
and  manufacturing  tobacco  on  the  credit  of 
the  property  dedicated  and  set  apart  to  her 
as  a  home  for  herself  and  her  family;  and, 
if  the  adventure  should  prove  disastrous,  as 
in  this  case,  she  would  be  deprived  of  the 
very  home  intended  to  be  secured  to  her 
and  her  family. 

In  the  petition,  briefs  and  oral  arguments  of 
counsel,  several  interesting  questions  have 
been  presented  for  our  consideration,  such  as 
whether  the  bill  shoilld  not  have  been  in  the 
corporate  name  of  the  "Bank  of  Greens- 
boro',"  and   whether   the   bill,   in    its 

217  present  form,  may  be  treated  *as  such 
a  bill;  whether  the  trustee  in  the  deed 

of  trust  to  the  appellants  was  competent,  as 
notary  public,  to  take  and  certify  the  ac- 
knowledgment and  privy  examination  of 
Mrs.  Chambers  as  a  party  to  said  deed; 
whether  the  contract  for  the  loan  made  and 
security  taken  by  the  appellants  was  a  Vir- 
ginia contract  or  a  North  Carolina  contract; 
and  if  the  latter,  whether  the  contract  and 
security  (being  for  a  higher  rate  of  interest 
than  is  allowed  by  the  laws  of  North  Caro- 
lina), can  be  enforced  on  a  bill  by  the  ap- 
pellants in  a  court  of  equity  in  Virginia. 

The  view  we  have  taken  of  this  case 
makes  it  unnecessary  to  decide  these  and 
other  incidental  questions  raised. 

We  are  all  of  opinion,  for  the  reasons 
stated,  that  there  is  no  error  in  the  decree 
of  the  circuit  court  dismissing  the  bill  of 
the  appellants,  and  that  said  decree  should 
therefore  be  affirmed. 


Decree  Affirmed. 
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«18       ^Richmond  &  Petersburg  R  R.  Co. 
V.  Kasey  ft  als. 

March   Term,   1S78,  Richmend. 

Absent    Busks,  J. 

I.  K,  as  general  freight  and  ticket  agent  of  the  R.  & 
P.  R.  R-  Co.,  gave  a  bond  with  sureties.  The  rule 
of  the  company  was  that  he  should  settle  monthly; 
and  though  there  was  no  rule  on  the  subject,  it  was 
expected  that  freight  and  tickets  should  be  paid  for 
in  cash.  K  seems  to  hare  given  credit  at  his  own 
risk  to  such  persons  as  he  chose,  for  the  freight, 
and  this  was  known  by  the  president,  who  remon- 
strated with  him  for  doing  it.  He  did  not  settle  his 
accounts  promptly,  and  the  deficit  grew  for  eighteen 
months,  when  he  was  dismissed.  There  was  no 
fraudulent  concealment  of  these  facts  by  the  offi- 
cers of  the  company,  though  the  sureties  of  K  were 
not  informed  of  them — Held: 

1.  Railroada — Freight  Agentu—lsimhllUY 
of  Snretlea.* — The  sureties  are  not  released 
from  their  liability  for  the  default  of  K,  by  the 
knowledge  of  the  officers  of  the  company  that  he 
gave  credit  for  the  freight  delivered.  And  if 
there  had  been  a  rule  that  freight  should  be  paid 
for  in  cash,  and  that  rule  had  been  changed  after 
the  execution  of  the  bond,  that  would  not  have 
released  the  sureties. 

2.  Sam« — Same — Same. — There  having  been 
no  fraudulent  concealment  of  the  fact  that  K 
did  not  settle  promptly,  the  failure  to  inform  his 
sureties  of  the  fact,  did  not  relieve  them  from 
their  liability   for   the   default  of   K. 

3.  Same — OOleerii — Employment  Bonds — 
Condltlona — Rales. — The  rules  and  regula- 
tions of  a  corporation  made  for  the  government 
of  the  conduct  of  its  officers,  do  not  become  terms 
and  conditions  of  the  b«nd  of  its  officers  unless 
such  an  intention  is  expressed  on  the  face  of 
the    bond. 

This  was  an  action  of  covenant  in  the 
circuit    court    of    the    city    of    Richmond, 

brought  in  April,  1873,  by  the 
219      ♦Richmond  and  Petersburg  Railroad 

Company,  against  Robert  B.  Kasey 
and  five  others,  to  recover  from  the  defend- 
ants an  amount  of  money  which  the  plain- 
tiffs alleged  Kasey,  as  their  ticket  and 
freight  agent,  had  received  and  had  not  ac- 
counted for.  The  action  was  founded  on  the 
bond  of  Kasey,  as  such  agent,  the  other  de- 
fendants being  his  sureties  in  the  bond.  There 
was  a  judgment  against  Kasey  for  $2,319.55, 
with  interest  from  April  1,  1873,  and  a  judg- 
ment in  favor  of  the  other  defendants,  and 
thereupon  the  plaintiffs  applied  to  a  judge  of 
this  court   for  a   writ  of   error;    which   was 

*]lefflflflrenee  of  '  Olileera — ^Dlachsiriffe  of 
Smreties. — ^In  regard  to  duty  of  officers  to  report 
promptly  to  sureties  any  default  of  agent  and  what 
ocfligence  on  their  part  will  discharge  sureties,  see 
19  Am.    &   Eng.    Enc.    Law    77. 

Railroad  Amenta'  Aeconnta — Bqnity  Ju- 
riadletion  and  Relief.— In  Vilwig  v.  B.  &  O.  R. 
Co.,  79  Va.  449,  the  principal  case  is  cited  by  the  court 
IS  sustaining  the  doctrine  that  courts  of  equity  have  ju- 
risdiction in  matters  of  account  involving  the  dealing  of 
tn  agent,  where  he  occupies  a  position  of  trust,  has  the 
Aity  of  keeping  and  retidering  accounts,  and  has  custody 
of  the  vouchers  of  his  receipts  and  disbursements,  as 
titt  remedy   at  law  is  not   so   free   from  difficulty. 
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awarded.  The  case  is  stated  by  Judge  Monl 
cure  in  his  opinion. 

W.  W.  Gordon  and  B.  H.  Nash,  for  the 
appellant. 

John  A.  Meredith  and  J.  G.  Blackweil,  for 
the  appellees. 

MONCURE,  P..  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  city  of  Richmond,  ren- 
dered on  the  30th  day  of  July,  1874,  in  an  ac- 
tion of  covenant  brought  in  said  court  by  the 
Richmond  and  Petersburg  Railroad  Company, 
plaintiff,  against  R,  B.  Kasey,  M.  M.  Kasey,  R. 
H.  Whitlock,  Peter  J.  Crew,  Silas  L.  John- 
son and  C.  B.  Lipscomb,  defendants.    The 
bond  bears  date  on  the  —  day  of  November, 
1870,  is  in  the  penalty  of  $3,500,  and  has  a 
condition  thereto  annexed,  reciting  that  the 
said  R.  B.  Kasey  had  been  appointed  by  the 
president   and    directors   of    the    Richmond 
and  Petersburg  Railroad  Company  general 
ticket  and  freight  agent  of  said  company, 
and  stipulating  as  follows,  to- wit:    "Now,  if 
the  said  R.  B.  Kasey  shall  faithfully  perform 
all  the  duties  of  the  said  office,  and  shall 
well,   truly   and    faithfully   account    for    all 
moneys  or  other  valuable  effects  belonging 
to  said  company,  or  of  which  the  said 
220      company   may   become   the    *carriers 
or  warehousers,  that  may  in  any  man- 
ner  be   entrusted   to   him,   the    said    R^^  B. 
Kasey,  during  his  continuance  in  said  office 
of   general    ticket    and    freight    agent;    any 
such  money  or  other  effects  which  may  be 
injured,  lost  or  destroyed  while  in  the  cus- 
tody or  under  the  charge  of  the  said  R.  B. 
Kasey  as  aforesaid,  to  be  regarded  and  held 
as  so  injured,  lost  or  destroyed  by  his  negli- 
gence and  fault,  unless   shown  by  him   to 
have  been  injured,  lost  or  destroyed  other- 
wise than  by  such  negligence  or  fault,  then 
this  obligation  to  be  void,  else  to  remain  in 
full  force  and  virtue."   A  breach  of  the  said 
condition  was  charged  in  the  declaration. 

On  the  7th  of  November,  1873,  "came  the 
parties,  by  their  attorneys,  and  mutually 
agreed  that  it  be  referred  to  Lawson  Nnn- 
nally,  as  a  commissioner,  to  ascertain  and 
report  at  as  early  a  day  as  practicable,  what 
amount,  if  any,  is  due  from  the  defendants 
to  the  plaintiff  in  this  cause,  with  liberty  to 
either  party  to  except  to  said  report,  and  to 
show  cause  against  the  same,  which  said  ex- 
ceptions are  to  be  heard  and  determined  by 
the  judge  of  this  court  upon  such  evidence 
as  may  be  reported  by  the  commissioner, 
and  may  be  offered  by  either  party,"  &c., 
"and  any  exceptions  to  the  report  of  saia 
commissioner  shall  be  filed  five  days  before 
trial." 

The  said  commissioner  returned  a  report  to 
the  said  court,  showing  that  in  pursuance  of 
the  said  order  of  reference,  "after  spending 
much  time  in  examining  the  books  of  the 
said  railroad  company,  investigating  the  ac- 
counts between  the  narties,  taking  the  depo- 
sitions of  sundry  witnesses  and  fully  hear- 
ing the  statements  of  the  parties  and  their 
counsel,"  he  had  come  to  a  conclusion 
thereon,  and  was  of  opinion  that  "the  ac- 
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count  between  the  parties  should  stand 
thus."  Then  follows  the  said  account,  show- 
ing to  be  due  thereon  to  the  said  compai^y 
the  sum  of  two  thousand  three  hun- 
821  dred  and  nineteen  ^dollars  and  fifty- 
five  cents,  which  should  bear  interest 
from  the  1st  day  of  April,  1873,  till  paid. 

The  depositions  taken  by  the  commis- 
sioner were  returned  with  his  report. 

Four  exceptions  were  taken  by  the  de- 
fendants to  the  report  of  Commissioner 
Nunnally,  and  will  be  hereinafter  set  out 
and  commented  on. 

On  the  30th  day  of  July,  1874,  came  again 
the  parties,  by  their  attorneys,  and  the  de- 
fendants pleaded  "covenants  performed," 
and  "covenants  not  broken";  to  which  the 
plaintiff  replied  generally,  and  put  itself 
upon  the  country,  and  the  said  clefendants 
likewise;  and  neither  party  demanding  a 
jury,  but  agreeing  that  the  whole  matter  of 
law  and  fact  may  be  heard,  and  judgment 
given  by  the  court;  and  the  court,  upon  con- 
sideration of  the  evidence  adduced  in  this 
cause,  and  the  report  of  Commissioner  Nun- 
nally, filed  herein  on  the  27th  of  June,  1874, 
and  the  testimony  returned  therewith,  with  the 
exceptions  to  said  report,  adjudged  that  the 
plaintiff  recover  against  the  defendant,  Robert 
B.  Kasey  (the  principal  in  the  said  bond), 
twenty-three  hundred  and  nineteen  dollars 
and  fifty-five  cents,  with  interest  thereon 
from  April  1st,  1873.  until  paid,  and  the 
costs;  and  that  the  defemiants,  M.  Kasey, 
R.  H.  Whitlock,  Peter  J.  Crew,  Silas  L. 
Johnson  and  C.  B.  Lipscomb  (the  sureties 
in  the  said  bond),  go  thereof  without  day  and 
recover  against  the  plaintiff  their  costs  by 
them  about  their  defence  therein  expended. 

To  whicli  said  judgment  in  favor  of  the 
said  five  last  named  defendants  (the  sureties* 
in  said  bond),  the  plaintiff  excepted,  and 
tendered  his  bill  of  exceptions,  which  was 
made  a  part  of  the  record,  and  in  which  was 
certified  all  the  evidence  adduced  on  the 
trial  of  the  cause. 

The  plaintiff  applied  to  a  judge  of  this 
court  for  a  writ  or  error  to  said  judgment, 
which  was  accordingly  awarded,  and  that  is 

the  case  we  now  have  to  decide. 
888  *The  questions  arising  in  this  case 

are  presented  by  the  four  exceptions 
taken  by  the  defendants  to  Commissioner 
Nunnally's  report,  and  were  argued  in  the 
same  order  by  counsel  in  their  argument  of 
the  cause  in  this  court.  We  will  pursue  the 
same  order  in  considering  and  deciding  the 
said  questions,  and  in  doing  so  will  state, 
substantially,  so  much  of  the  evidence  in  the 
cause,  and  such  authorities  and  cases  as 
seem  to  be  material  to  be  stated. 

The  first  exception  is  as  follows: 

"1.  The  item  charged  to  him  (R.  B. 
Kasey)  for  tickets  and  freight  after  his  dis- 
charge. These  items  are  charged  between  the 
3d  and  10th  of  March.  He  was  discharged  on 
the  3d  of  that  month.  It  is  clear  that  the 
charge  is  illegal.  The  plaintiff  endeavors  to 
get  over  the  difficulty  by  trying  to  prove  that 
corresponding  credits  are  given;  but  the  wit- 
ness fails  to  point  out  the  credits.   He  merely 


says  credits  were  given,  but  cannot  designate 
the  credits;  they  were  embraced  in  the  gefi- 
eral  credits.  This  confuses  the  accounts,  so 
that  its  accuracy  cannot  be  tested.  The 
sureties  should  therefore  be  discharged. 

We  think  the  items  of  charge  above  re- 
ferred to  are  good  charges,  as  well  against  the 
sureties  as  the  principal,  and  are  warranted  by 
the  report  of  (Commissioner  Nunnally  and  by 
the  evidence  of  M.  S.  Yarrington,  the  treas- 
urer of  the  company.  In  the  said  report, 
after  charging  the  defendants  with  $1,263.45 
for  freights  collected  between  the  3d  and 
10th  of  March,  1873  (the  said  R.  B.  Kasey 
having  ceased  to  be  the  agent  of  the  com- 
pany on  the  3d  of  March,  1873),  the  com- 
missioner thus  proceeds:  "This  commissioner 
has  given  much  thought  to  these  charges; 
but  when  he  considered  that  more  than 
$2,400  has  been  collected  by  the  company 
and  credited  Kasey  after  he  left  the  employ- 
ment of  said  company,  and  the  testimony  of 
M.  S.  Yarrington,  the  treasurer,  he  saw  no 
objection  to  such  charges  being  made, 

883  more  particularly  *when  correspond- 
ing credits  were  given  therefor,  and 

he  has  therefore  allowed  them." 

And  in  the  deposition  of  said  Yarrington, 
taken  by  the  commissioner  on  the  20th  of 
June,  1874,  in  answer  to  the  second  question 
by  commissioner,  the  witness  says:  "After 
Kasey  left  the  employment  of  the  company, 
we  determined  to  fix  some  period  of  time  to 
which  to  charge  him,  and  fixed  the  10th  of 
March,  1873.  and  the  bills  uncollected  by 
him  and  left  in  his  office  were  collected  by 
his  clerks  and  other  employees  of  the  com- 
pany, and  as  they  made  such  collections  and 
handed  over  the  money,  Kasey  was  credited 
with  the  same,  as  may  be  seen  by  the  ac- 
count, such  credits  amounting  to  more  than 
$2,400,  and  the  charges  to  only  $1,263.45." 

It  thus  appears,  not  only  that  these  are 
proper  charges  against  the  principal  and 
sureties,  but  that  no  loss,  in  any  event, 
could  have  been  sustained  by  either  of  them 
from  making  them. 
The  second  exception  is  as  follows: 
"2.  The  uncollected  bills  should  be  cred- 
ited to  Kasey.  The  company  knew  that  he 
was  giving  credits  for  freights,  and  thus 
sanctioned  and  approved  it,  and  therefore 
should  bear  the  loss;  it  should  not  fall  on 
his  innocent  securities.  When  they  signed 
his  bond  the  rule  of  the  company  was  that 
no  credit  for  freight  should  be  given.  This 
formed  a  part  of  their  contract  with  the 
company.  It  was  practically  incorporated 
into  the  bond,  and  they  were  protected  from 
this  risk;  the  company  changed  the  rule  by 
allowing  credits  tor  freights  to  be  griven, 
and  thus  increased  the  risk,  and  should 
bear  the  loss.  The  securities  were  not  in- 
formed of  this  change,  and  hence  had  no 
means  of  protecting  themselves,  and  upon 
every  principle  of  law  and  equity  are  dis- 
charged from  the  loss  that  was  caused 
by  this  change  in  the  rule  ol  the  com- 
pany." 

The  company  did   not  sanction  or 

884  approve    Kasey^s    'giving    credit    for 
freights,    nor    did    the    president    or 
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treasurer  of  the  company.  The  president 
of  the  company,  T.  H.  Wynne,  in  answer 
to  the  third  question  propounded  to  him  on 
his  cross>examination,  vir:  "Did  you  know 
Kasey  was  in  the  habit  of  delivering  arti- 
cles without  the  payment  of  freights?"  says: 
"Yes,  sir,  and  I  knew  he  did  it  at  his  own 
risk  and  hazard  as  regards  the  freights." 
And  in  answer  to  the  fourth  question,  "Did 
yon  interfere  to  prevent  it?"  he  says:  "I 
frequently  remonstrated  with  him  in  regard 
to  the  ri^  which  he  was  assuming,  when  I 
thought  it  was  a  very  doubtful  matter  in  re- 
gard to  his  collecting  the  freight,  and  he  re- 
plied that  he  could  trust  the  parties,  and  was 
willing  to  risk  it."  And  in  answer  tOy  the 
fifth  question,  "Did  you  speak  to  him  in  re- 
gard to  particular  persons,  or  as  to  the  par- 
ticular practice?"  he  says:  "I  spoke  to  him 
as  to  both,  but  more  particularly  in  regard 
to  parties  I  would  not  have  trusted." 

It  does  not  appear  that  when  the  sureties 
signed  the  bond  it  was  the  rule  of  the  com- 
pany that  no  credit  for  freights  should  be 
inven.  nor  that  there  was  any  change  of  the 
rule  of  the  company  on  this  subject  after 
they  signed  the  bond  and  while  their  princi- 
pal was  agent  of  the  company.  In  answer 
to  a  question  propounded  to  the  witness, 
Yarrington,  on  his  cross-examination,  he 
says:  "The  rule  of  the  company  reauires 
that  he  (the  ticket  and  freight  agent)  should 
ficttle  his  accoimt  for  the  preceding  month 
by  the  5th  of  each  month;  Kasey  never 
complied  with  this  rule,  and  was  in  arrear 
on  each  successive  month;  on  the  23d  of 
December,  1872,  he  made  a  payment  which 
closed  the  account  for  the  month  of  No- 
vember, and  on  the  1st  of  January,  1873,  he 
was  in  arrears,  as  shown  in  Account  A." 
And  in  answer  to  other  questions  pro- 
pounded to  the  same  witness  on  his  cross- 
examination,  he  further  says  as  follows : 
225  ♦"Thirty-seventh    question.     When 

did      you     first    become    aware    that 
Kasey  was  in  default  to  the  company? 

"Answer.  I  think  it  was  about  twelve  or 
eighteen  months  before  he  left;  I  knew  that 
in  the  first  month  he  did  not  settle  until 
four  days  after  the  time  allowed  by  the 
rules,  and  he  continued  so  for  each  succes- 
sive month  until  he  left;  his  indebtedness 
increased  nearly  every  month. 

"Thirty-eighth  question.  Did  you  inform 
the  president  or  directors  of  this  fact? 

"Answer.    V^s,  sir:    I  did. 

"Thirty-ninth  question.  Were  the  secu- 
rities of  Kasey  informed  of  it? 

"Answ^er.    Yes,  sir;  I  cannot  say  when. 

"Fortieth  question.  You  have  spoken  of 
accounts  rendered  to  you  bv  Kasey;  did  you 
find  those  accounts  generally  correct? 

"Answer.  No,  sir;  and  sometimes  I  found 
errors  which  I  corrected;  it  was  frequently 
the  case — almost  every  month." 

It  does  not  appear  that  the  company  ever 
changed  its  rules  in  regard  to  the  time  for 
paying  for  tickets  and  freight.  On  the  con- 
trary, it  appears  that  no  such  change  was 
made  while  Kasey  was  agent  for  the  com- 
pany. But  it  would  have  been  competent 
for  the  company  to  have  made  such  change 


without  impairing  the  liability  of  any  of  the 
obligors  to  the  bond,  principal  or  sureties. 
It  is  well  settled,  as  we  will  presently  see, 
that  the  rules  and  regulations  existing  at 
the  time  of  the  execution  of  such  a  bond  do 
not  become  terms  and  conditions  thereof, 
unless  such  an  intention  be  expressed  on 
the  face  of  the  bond. 
We  are  therefore  of  opinion  that  the  sec- 
ond exception  is  unsustainable. 
826  *The  third  exception  is  as  follows: 

"3.  The  default  occurred  in  the  first 
month,  and  was  continued,  with  the  knowl- 
edge of  the  company,  each  month  until  it 
reached  the  amount  of  the  penalty  of  the 
bond.  No  information  of  this  default  was 
given  to  the  sureties,  and  they  had  no  op- 
portunity of  protecting  themselves.  It  was  the 
duty  of  the  company  to  have  discharged 
him  at  the  end  of  the  first  month.  Every  sub- 
sequent defalcation  was  with  the  knowledge 
and  concurrence  of  the  company,  and  they 
should  bear  the  loss.  It  was  their  duty  to 
the  securities  to  discharge  him,  and  was  a 
part  of  the  contract  itself.  To  allow  the  de- 
falcation to  increase  monthly  until  it  reached 
the  penalty  of  the  bond,  was  not  only  a 
breach  of  the  contract,  which  required  that 
he  should  be  discharged  when  the  first  de- 
fault was  known,  but  it  was  a  fraud  on  the 
securities,  and  vitiates  the  whole  claim." 

The  default  did  not  reach  the  amount  of 
the  penalty  of  the  bond,  as  stated  in  the 
third  exception.  Information  of  the  default 
was  given  to  the  sureties  by  Yarrington, 
though  he  could  not  say  when;  and  Wynne 
says  that  he  did  not  inform  the  sureties  oT 
Kasey  of  the  condition  of  his  accounts  until 
he  admitted  that  he  was  behindhand;  which 
seems  to  imply  that  he  did  then  so  inform 
them.  On  being  asked,  "When  did  you  first 
become  aware  that  Kasey  was  in  arrears?" 
Wynne  answered,  "About  a  year  before  he 
left,  I  was  informed  by  Mr.  Yarrington  that 
he  was  in  arrear;  but  he  said  he  could  settle 
at  any  time,  and  would  take  the  receipts  of 
the  succeeding  month  to  settle  for  the  pre- 
ceding one,  and  would  so  settle."  If  any  de- 
falcation of  Kasey  was  with  the  knowledge 
of  the  company,  certainly  there  was  none 
with  its  concurrence,  or  that  of  its  presi- 
dent, treasurer  or  auditor. 

Certainly  there  was  no  fraud  nor  conniv- 
ance on  the  part  of  the  company,  or 
227  of  its  president,  treasurer  or  *auditor 
in  any  transaction  with  Kasey  in  re- 
gard to  his  agency  aforesaid  for  the  com- 
pany. The  said  president  and  treasurer 
seem  to  have  acted  in  that  regard  with  an 
eye  solely  to  the  interest  of  the  company, 
which  was  at  the  same  time  the  interest  of 
the  sureties.  If  they  refrain  for  any  time 
from  removing  him  from  office,  or  other- 
wise proceedinsT  against  him,  it  was  only  with 
the  hope  of  enabling  and  inducing  him  to  pay 
what  he  owed  in-  exoneration  of  his  sureties. 
It  does  not  appear  and  is  not  pretended  that 
the  company  entered  into  any  contract  or 
had  any  understanding  with  Kasey  which 
had  the  effect  of  tieing  its  hands  for  a 
moment  and  preventing  it  from  enforcing 
the  obligation  of  himself  and  his  sureties^ 
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or  removing  him  from  office  whenever  it 
might  be  its  pleasure  to  do  so:  nor  that  the 
company  ever  released  any  lien  which  it 
may  have  had  (but  in  fact  it  had  none)  for 
the  security  of  said  bond  or  the  indemnity 
of  the  said  sureties.  It  does  not  appear  that 
the  said  president  or  treasurer  had  any  ac- 
quaintance, cejtainly  the  company  itself 
could  have  had  none,  with  the  said  Kasey  at 
the  time  he  was  received  in  its  employment. 
The  sureties,  on  the  other  hand,  no  doubt 
knew  him  well  and  were  his  friends.  They 
had  confidence  in  him,  and  were  willing  to 
join  him  in  the  bond;  and  by  offering  to  do 
so,  and  actually  doing  so,  they  enabled  him 
to  obtain  the  agency  aforesaid.  They  ought 
to  have  looked  to  their  interest  and  made 
enquiries  and  taken  care  of  themselves  in 
the  matter,  instead  of  waiting  for  two  or 
three  years^  until  their  principal  was  turned 
out  of  office  and  a  demand  was  asserted 
against  him  for  his  default  therein,  and  then 
setting  up  as  a  defence  for  themselves  the 
ground  that  their  principal  had  not  been 
compelled  by  the  company  to  settle  his  ac- 
counts with  it  more  promptly. 

We  are  of  opinion  that  the  third  excjcption 

is  unsustainable,  and  that  it  will  so  fully 

888     appear   from  the  authorities   *to  which 

we  will   refer,  after  noticing  the  next 

and  last  exception,  which  is  as  follows: 

"4.  The  dealings  with  Garber,  charging 
Kasey  with  the  money  received  from  Garber. 
This  was  no  part  of  his  contract.  He  was 
genera]  ticket  and  freight  agent  to  sell  tickets 
and  receive  money  and  to  collect  freights.  He 
had  nothing  to  do  with  Garber.  He  did  not 
place  the  tickets  in  his  hands,  nor  did  he  re- 
ceive the  money  from  him.  That  he  is 
charged  with  all  the  tickets  sold  by  Garber, 
is  admitted  and  proved.  And  the  onl^  proof 
that  he  has  been  credited  is  a  sweepmg  and 
general  assertion  to  that  cflFect;  no  item  of 
credit  can  be  pointed  out.  But  it  is  said  that 
these  credits  are  embraced  in  and  formed  a 
part  of  other  credits,  which  items,  and  what 
proportions  of  each  item,  the  witness  is 
unable  to  state.  This  commingling  of  debts 
and  credits,  which  properly  form  no  part  of 
the  accounts,  is  sufficient  to  vitiate  the 
claim.  But  there  is  a  more  fatal  objection. 
It  increases  the  risk  of  the  principal  con- 
tractor without  the  consent  of  the  sureties, 
and  that  discharges  them;  for  it  is  a  well- 
settled  principle  that  any  act  of  the  party 
with  whom  the  contract  is  made,  which  in- 
creases the  risk  of  the  promiser  without 
the  consent  of  his  sureties,  vacates  the 
promise  as  to  them.  The  period  of  ihe 
tenure  of  his  office  was  indefinite,  with 
power  in  the  company  to  dismiss;  and  this 
they  were  bound  to  exercise  with  due  re- 
gard to  the  interest  of  the  securities." 

The  matter  of  this  exception  is  fully  ex- 
plained in  the  deposition  of  Yarrington, 
taken  June  20th,  1874,  in  the  following  ques- 
tion and  answer: 

"Third  question  by  commissioner.  Many 
enquiries  have  been  made  of  you  in  regard 
to  tickets  delivered  to  Mr.  Garber  for  sale 
and  charged  against  Kasey;  please  explain 
more  fully  how  this  was? 


"Answer.  Mr.  Garber  was  engaged  in  the 
business  of  transporting  passengers 
889  and  their  baggage  from  one  ♦depot  to 
another,  and  those  leaving  the  city 
from  their  residences  to  said  depots,  and 
an  arrangement  was  made  with  him  for  the 
sale  of  tickets  by  the  president  of  the  com- 
pany for  the  purpose  of  facilitating  passen- 
gers, and  only  the  tickets  actually  sold  by 
said  Garber  were  charged  to  Kasey,  and  I 
am  fully  satisfied  that  every  ticket  sold  by 
Garber  has  been  accounted  for  by  him  and 
Kasey  credited  for  the  same;  and  upon  re- 
flection, since  my  deposition  was  given  a 
few  weeks  ago,  I  am  satisfied  Kasey  knew 
of  the  arrangement,  for  he  was  in  the  habit 
of  receiving  Garber's  checks  for  the  money 
and  depositing  them  in  bank  to  the  credit 
of  the  company." 

We  think  that  the  sureties  sustained  no 
injury  from  the  transactions  referred  to  in 
the  fourth  exception,  and  that  the  said  ex- 
ception is  therefore  unsustainable. 

Kasey's  office  was  that  of  general  ticket 
and  freight  agent.  That  Garber  was  em- 
ployed by  the  company  to  help  him  to  sell 
tickets  certainly  did  not  injure  him  or  his 
sureties  if  they  sustained  no  loss,  as  they 
certainly  did  not,  on  his  account.  The 
whole  account  of  such  agency,  including 
that  of  Garber,  was  kept  in  Kasey's  name, 
because  the  company  wished  to  have  but 
one  such  agent.  But  this  was  done  with  the 
consent  of  Kasey,  and  his  sureties  can  make 
no  valid  objection  on^that  account.  Kasey 
no  doubt,  from  necessity,  had  several  assist- 
ants in  the  execution  of  his  agency.  That 
Kasey  might  possibly  have  sustained  loss 
from  the  default  of  Garber,  which  he  did  not 
in  fact  sustain,  can  be  no  good  ground  for 
releasing  the  sureties. 

Haying  expressed  our  views  on  all  the 
questions  arising  in  the  case,  we  will  now 
notice  the  authorities  which  have  been  re- 
ferred to,  or  many  of  them,  sonte  of  which 
we  think  fully  sustain  those  views,  while 
none  seem  to  be  in  conflict  therewith. 

They  are:  United  States  v.  Kirkpatrick,  9 
W^heat.  R.  720;  Same  v.  Vanzant,  11 
Id.  184;  Same  v,  Nicholl,  12  Id.  505; 
880  *Dox,  &c.,  V.  Postmaster-General,  1 
Pet.  318;  Jones  v.  United  States.  18 
Wall.  U.  S.  R.  662;  The  People  v.  Jansen, 
&c.,  7  John.  R.  331;  The  People  v.  Russell, 
4  Wend.  R.  570;  Albany  Dutch  Church  v. 
Vedder,  &c.,  14  Wend.  R.  165;  Board  of  Su- 
pervisors V.  Otis,  &c.,  62  New  York  R.  88 ;  At- 
lantic h  Pacific  Tel.  Co.  v.  Barnes  &  al,  64  Id. 
385;  The  Commonwealth  v.  Brice,  22  Penn. 
St  R  211;  Pittsburg,  &c..  Railway  Co.  v. 
Shoeffer,  59  Id.  350;  2  J.  J.  Mar.  564;  Taylor  v. 
Bank  of  Ky.;  The  Trent  Navigation  Co.  v. 
Harley,  10  East  R.  34;  Burgess  v.  Eve.  13 
Law  Rep.,  equity  cases,  450 ;  Phillips  v,  Foxall, 
7  I^w  Rep.  Court  of  Q.  B.  666;  Sanderson  v. 
Aston,  8  Id.  Court  of  Exchequer,  73;  Holmes 
V.  Commonwealth,  25  Gratt.  771. 

In  The  People  v.  Jansen,  &c..  supra,  de- 
cided in  1811,  in  an  action  brought  against 
a  surety  on  a  bond  given  for  the  faithful 
discharge  of  the  duty  of  a  loan  officer  under 
the  act  therein  mentioned,  it  was  held  that 
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the  surety  might  set  up  in  his  defence  the 
laches  of  the  supervisors  in  not  discharging 
and  prosecuting  the  loan  officer  for  his  hrst 
default,  but  suffering  him  to  continue  after 
repeated  defaults  for  upwards  of  ten  years, 
when  the  loan  officer  became  insolvent,  and 
without  prosecuting  the  officer  as  required 
by  the  act,  and  where  no  notice  was  taken 
of  the  defaults  of  the  principal  until  after 
the  death  of  the  surety,  this  laches  of  the 
supervisors  was  held  to  be  a  good  defence, 
especially  in  a  suit  against  the  heirs  of  the 
surety.  The  facts  of  that  case  were  decid- 
edly more  favorable  to  the  surety  than 
those  of  this,  yet  that  case  has  since  been 
disapproved  and  overruled.  See  9  Wheat. 
R.  720;  4  Wend.  R.  570;  14  Wend.  R.  166, 
170,  171;  62  N.  Y.  R.  95,  supra. 

In  Albany  Dutch  Church  v.  Vedder,  &c., 
supra,  decided  in  1835,  in  which  the  unani- 
mous opinion  of  the  court  was  delivescd  by 
Savage,  C.  J.,  it  was  held  that  "the  sureties 
had  no  reason  to  place  any  reliance 
231  upon  the  ♦by-law  requiring  the  treas- 
urer to  account  every  six  months; 
that  was  a  mere  private  regulation  which 
did  not  form  any  part  of  the  contract  with 
the  sureties." 

In  Board  of  Supervisors  v.  Otis,  &c.,  su- 
pra, decided  in  1875,  it  was  unanimously 
held  by  the  court  of  appeals  of  New  York 
(Church.  C.  J.,  not  sittmg),  that  "the  sure- 
ties upon  the  official  bond  of  the  county  treas- 
urer are  not  discharged  from  their  obligation 
by  any  neglect,  omission  of  duty,  unfaithful- 
ness, or  malfeasance  on  the  part  of  the  board 
of  supervisors  in  their  dealings  with  the  princi- 
pal in  the  bond.  The  board  of  supervisors  and 
the  county  treasurer  are  alike  agents  of  the 
county,  and  the  acts  or  neglects  of  one 
agent  cannot  affect  the  liability  of  another, 
or  of  his  sureties  to  the  common  principal." 

In  The  Pittsburg,  &c..  Railway  Co.  v. 
Shoeffer  &  als.,  supra,  decided  in  1869,  the 
rules  of  a  railway  company  required  from 
the  cashier  monthly  reports  and  payments; 
the  bond  of  the  cashier  and  his  sureties  was 
conditioned  that  he  should  faithfully  dis- 
charge his  duties  as  required  by  the  rules,  a 
copy  of  which  he  acknowledged  to  have  re- 
ceived; the  cashier  neglected  to  account  and 
pay  over  for  six  months,  when  he  was  dis- 
missed, and  the  sureties  were  not  notified  of 
his  default  for  three  months  afterwards.  It 
was  held  that  they  were  not  discharged. 
The  unanimous  opinion  of  the  court  in  the 
case  was  delivered  by  Sharswood,  J.,  who, 
after  making  a  quotation  from  the  opinion 
of  Story,  J.,  in  the  case  cited,  surpa,  from  9 
Wheat.  720,  proceeded  thus:  "The  reasons 
so  clearly  stated  by  Story,  J.,  in  regard  to 
officers  of  government,  apply  with  equal  force 
to  officers  of  corporations.  Corporations  can 
act  only  by  officers  and  agents.  They  do  not 
guarantee  to  sureties  of  one  officer  the  fidelity 
of  the  others.  The  rules  and  regulations 
which  they  may  establish  in  regard  to  peri- 
odical returns  and  payments  are  for  their 
own  security,  and  not  for  the  benefit  of  the 
sureties.  The  sureties  by  executing 
333  the  bond  became  responsible  *for  the 
fidelity  of  their  principal.   It  is  no  col- 
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lateral  engagement  into  which  they  enter 
dependent  on  some  contingency  or  condi- 
tion different  from  the  engagement  of  their 
principal.  They  become  joint  obligors  with 
him  in  the  same  bond,  and  with  the  same 
condition  underwritten.  The  fact  that  there 
were  other  unfaithful  officers  and  agents  of 
the  corporation  who  knew  and  connived  at 
his  infidelity,  ought  not,  in  reason,  and  does 
not  in  law  or  eqtrtty,  relieve  them  from  their 
responsibility  for  him.  They  undertake  that 
he  shall  be  honest  though  all  around  him 
are  rogues.  Were  the  rule  different,  by  a 
conspiracy  between  the  officers  of  a  bank  or 
other  moneyed  institution,  all  their  sureties 
might  be  discharged.  It  is  impossible  that 
a  doctrine  leading  to  such  consequences 
can  be  sound.  In  a  suit  by  a  bank  against  a 
surety  on  the  cashier's  bond,  a  plea  that  the 
cashier's  defalcation  was  known  to  and  con- 
nived at  by  the  officers  of  the  bank,  was 
held  to  be  no  defence.  Taylor  v.  Bank  of 
Kentucky,  2  J.  J.  Marsh.  564." 

What  was  said  by  Judge  Robertson,  who 
delivered  the  opinion  of  the  court  in  the 
case  last  referred  to,  is  very  appropriate  to 
this  case,  but  need  not  be  here  repeated. 

In  Phillips  V.  Foxall,  supra,  decided  in 
1872,  a  case  very  much  relied  on  by  the 
counsel  for  the  defendants  in  error  in  their 
argument  of  this  case,  it  was  held  that  on  a 
continuing  guarantee  for  the  honesty  of  a 
servant,  if  the  master  discovers  that  the 
servant  has  been  ^ilty  of  dishonesty  in  the 
course  of  the  service,  and  instead  of  dismiss- 
ing the  servant,  he  chooses  to  continue  him 
in  his  employ  without  the  knowledge 
and  consent  of  the  surety,  express  or  implied, 
he  cannot  afterwards  have  recourse  to  the  sure- 
ty to  make  good  any  loss  which  may  arise 
from  the  dishonesty  of  the  servant  during  the 
subsequent  service.  The  ground  for  the  rdief 
of  the  sureties  in  that  case  was,  that  the  serv- 
ant,   in    the    course    of    his    service,    was 

guilty  of  a  fraud,  which  came  to  the 
233      *knowledge    of   the   master,   and   for 

which  he  might,  and  in  justice  to  the 
surety,  ought  to  have  dismissed  the  serv- 
ant: but  instead  of  doing  so,  he  concealed 
the  fraud  from  the  surety,  and  continued  to 
employ  the  servant  thereafter.  Under  these 
circumstances  it  was  held  that  the  surety 
was  not  liable  for  any  default  of  the  serv- 
ant committed  thereafter  in  the  course  of 
his  employment.  That  such  was  the  ground  of 
that  decision  is  further  shown  by  the  dictum 
of  Sir  R.  Malins,  V.  C,  in  Burgess  v.  Eve,  13 
Law  Rep.  Equity  Cases,  450,  decided  about 
the  same  time,  which  dictum  was  quoted 
and  relied  on  by  the  judges  of  the  court  of 
queen's  bench  in  Phillips  v.  Foxall,  supra; 
and  is  further  shown  by  the  case  of  Atlantic 
&  Pacific  Tel.  Co.  v.  Barnes,  &c.,  supra, 
decided  by  the  court  of  appeals  of  New 
York  in  1876.  It  is  true  that  in  the  case 
of  Sanderson  v.  Astor,  supra,  decided  by  the 
court  of  exchequer  in  1873,  one  of  the  bar- 
ons, Kelly,  C.  B.,  in  his  opinion,  does  say 
that  "the  case  of  Phillips  v.  Foxall  clearly 
shows  that  if  any  defaults  or  breaches  of 
duty,  whether  by  dishonesty  or  not,  have 
been   committed  by  the   employed   against 
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the  employer,  under  such  circumstances  that 
the  employer  might  have  dismissed  the  em- 
ployed, the  surety  is  entitled  to  call  on  the  em- 
ployer to  dismiss  him.  But  none  of  the  other 
judjgfes  in  that  case  use  any  such  expression, 
and  the  meaning  of  the  judges  in  the  for- 
mer case  seems  to  be  plain  enough,  and  to 
be  correctly  expounded  by  the  court  of  ap- 
peals of  New  York  as  aforesaid. 

But  in  the  case  under  consideration  there 
was  certainly  no  fraud  nor  misconduct  on 
the  part  of  the  president  or  treasurer,  or 
any  other  officers  of  the  Richmond  and  Peters- 
burg Railroad  Company,  much  less  on  the  part 
of  the  company  itself,  in  the  dealings  afore- 
said with  R.  B.  Kasey,  and  there  is  no 
S84  ground  on  which  his  sureties  *are  en- 
titled to  be  discharged  according  to 
any  of  the  cases  referred  to. 

We  are  therefore  of  opinion  that  the 
judgment  of  the  circuit  c^  Tt  in  favor  of  the 
said  sureties  is  erroneous  and  ought  to  be 
reversed  and  annulled,  and  in  lieu  thereof  a 
judgment  rendered,  as  well  against  the  said 
sureties  as  the  principal  debtor,  for  the  sum 
of  $2,319.55,  with  interest  thereon  from 
April  1st,  1873-,  and  costs. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  rendering  judg- 
ment in  favor  of  the  sureties  of  Robert  B. 
Kasey,  against  the  plaintiflF,  and  in  not  ren- 
dering judgment  as  well  against  the  said 
sureties  as  the  said  principal  for  the  sum  of 
money  and  interest  ascertained  to  be  due 
by  him  to  the  plaintiff  by  the  report  of 
Commissioner  Nunnally,  and  the  costs  of 
the  plaintiff  in  the  action.  Therefore  it  is  con- 
sidered that  so  much  of  the  said  judgment  as 
is  above  declared  to  be  erroneous,  be  reversed 
and  annulled,  and  that  the  defendants  in 
error,  the  said  sureties,  M.  M.  Kasey,  R.  H. 
Whitlock.  Peter  J.  Crew,  Silas  L.  Johnson 
and  C.  B.  Lipscomb,  pay  to  the  plaintiff  in 
error,  the  Richrnond  and  Petersburg  Rail- 
road Company,  its  costs  by  it  expended  in 
the  prosecution  of  its  writ  of  error  afore- 
said here.  And  this  court,  proceeding  to 
render  such  judgment  a^  the  said  circuit 
court  ought  to  have  rendered,  in  lieu  of  so 
much  of  the  said  judgment  of  the  said  cir- 
cuit court  as  is  above  declared  to  be  errone- 
ous and  reversed  and  annulled,  it  is  further 
considered  by  the  court  that  the  plaintiflF  re- 
cover against  all  the  defendants,  principal 
and  sureties,  to-wit:  the  said  Robert  B. 
Kasey,  M.  M.  Kasey,  R.  H.  Whitlock.  Peter 
J.  Crew,  Silas  L.  Johnson,  and  C.  B.  Lips- 
comb, twenty-three  hundred  and 
235  nineteen  dollars  and  *fifty-five  cents, 
with  interest  thereon  from  April  1st,  1873, 
until  paid,  and  the  costs  by  the  said  plain- 
tiflF expended  in  the  prosecution  of  this  ac- 
tion in  the  said  circuit  court. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  the  city  of  Richmond. 


Judgment  reversed. 


*Biirgiiig  V.  McDowell  ft  aU. 

March  Term,   1878,  Richmond. 


Marriaire  Settlement  Deed — Bill  for  Reform 
■latioii — ^Pomrer  of  Harried  l¥oBUUft  to 
Alienate — Constrnctiom  of  Decree.* — A  bill 
filed  for  the  reformation  of  a  deed  of  marriage  set- 
tlement prayed  that  the  deed  might  be  so  corrected 
as  to  secure  the  property  to  the  married  woman, 
free  from  the  marital  rights  of  her  husband,  "as  if 
she  were  a  feme  sole,  and  with  power  to  dispose  of 
the  same  by  a  writing  in  the  nature  of  a  deed  or 
will;"  and  all  parties  interested,  oy  their  answers, 
concurred  in  the  prayer  of  the  bill;  and  the  decree 
directed  that  the  property  should  be,  and  was,  se- 
cured to  the  said  married  woman,  **aa  fully  and 
completely  as  if  she  were  a  feme  sole^  free  from  the 
debts  of  her  husband,  and  in  no  manner  liable  for 
his  debts  or  contracts" — Held:  That  the  court 
might  look  to  the  bill  and  answers  for  the  purpose  of 
ascei^aining  the  proper  construction  of  the  decree; 
and  tuat  the  decree  when  so  construed  operated  to 
confer  upon  the  married  woman  power  to  dispose  by 
her  sole  act  of  the  real  estate  settled  upon  her. 

The  case  is  stated  in  the  opinion  of  Judge 
Christian. 

E.  Y.  Cannon,  for  the  appellant. 
There  was  no  counsel  for  the  appellees. 

CHRISTIAN,  J.  This  is  an  appeal  from  a 
decree  of  the  chancery  court  of  the  city  of 
Richmond.  The  facts  shown  by  the  record, 
material  to  be  noticed,  are  as  follows:  Mar- 
garet Sternan  intermarried  with  Christian 
J.  Stockmar  in  the  year  1857.  She  was  then 
the  owner  in  fee  simple  of  certain  real  es- 
tate, derived  under  her  former  husband's 
will,  she  being  the  widow  of  Charles  Ster- 
nan at  the  time  of  her  intermarriag^e 
287  with  Stockmar.  *There  was  a  mar- 
riage contract  between  the  parties, 
executed  before  the  marriage,  and  bearing 
date  February  24th,  1857. 

On  the  1st  day  of  August,  1859,  a  bill  was 
filed  in  the  county  court  of  Henrico  by  the 
husband.  Christian  J.  Stockmar,  asking  for 
a  construction  of  the  deed  of  marriage 
settlement.  That  bill  contains  the  follow- 
ing allegation,  after  referring  to  said  deed 
of  marriage  settlement: 

"At  the  time  said  deed  was  prepared  it 
was  the  intention  of  your  orator  and  of  his 
wife,  said  Anna  Margaret,  that  the  land  and 
other  property  of  said  Anna  should  be  se- 
cured to  her,  and  the  land  and  other  prop- 
erty of  your  orator  should  be  secured  to 
him,  but  by  mistake  of  the  draftsman  the 
deed  was  drawn  as  appears  by  the  copy- 
above." 

*\¥lfe*s  Separate  Batate— Alie»atien.— The 

principal  case  ■  is  approved  in  Christian  &  Gunn  ▼. 
Keen,  80  Va.  372,  citing  Pcnn  v.  Whitehead,  17  Gratt. 
503;  Mullcr  v.  Bayly,  21  Id.  521;  McChesney  v. 
Brown's  heirs,  25  Id.  393;  Burnett  ft  Wife  v.  Hawpe's 
ex'or.  Id.  481 ;  Darnall  &  Wife  v.  Smith's  adm'r,  26 
Id.  878;  Burging  v.  McDowell,  30  Id.  236;  Justis  v. 
English,  Id.  565;  Garland  v.  Pamplin,  32  Id.  30S; 
Frank  ft  Adler  v.  Lilienfeld,  33  Id.  177  \  Bain  ft  Bro. 
V.  Buffs  adm'r,  76  Va.  371 ;  Finch  v.  Marks,  Id.  207. 
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The  bill  further  declares  as  follows: 

"Your  orator  and  his  said  wife,  and  said 
Henry  Stockmar.  and  William  Hebel  and 
Emxlie  his  wife,  each  desire  that  all  of  the 
property  which  said  Anna  Margaret  held  at 
the  time  of  her  marriage,  as  well  as  any 
she  may  hereafter  acquire,  shall  be  settled 
upon  the  said  Anna  Margaret  as  her  abso- 
lute property,  free  from  any  claim  on  the 
part  of  her  husband,  and  with  power  to  said 
Anna  Margaret  to  dispose  of  the  same  as 
she  may  desire,  either  by  a  writing  executed 
as  a  deed  or  will;  and  that  all  of  the  prop- 
erty belonging  to  your  orator  at  the  date  cf 
his  marriage,  and  any  acquired  since,  or 
which  may  be  hereafter  acquired,  shall  be 
secured  to  your  orator,  free  from  all  claim 
on  the  part  of  his  said  wife  and  of  any  other 
party  to  this  bill;  it  being  the  intention  of 
the  parties  to  said  marriage  contract,  at 
the  time  it  was  executed,  that  each  of  the 
parties  thereto  should  have  no  interest  in 
the  property  of  the  other,  whether  then 
owned  or   thereafter  acquired." 

And  then  the  prayer  of  the  bill  is 
2SS  that  the  court  shall  *enter  a  decree 
correcting  the  mistake  in  said  deed, 
and  securing  the  property  belonging  to  said 
Anna  Margaret  at  the  date  of  said  deed, 
or  since  acquired,  or  which  may  be  hereaf- 
ter acquired,  to  said  Anna  Margaret,'  as  if 
5he  were  a  feme  sole,  and  with  power  to  dis- 
pose of  the  same  by  writing  in  the  nature  of 
a  deed  or  will,  and  in  like  manner  to  secure 
to  your  orator  all  property  to  him  at  the 
date  of  said  deed,  or  which  has  been  or  may 
be  since  acquired,  as  completely  and  fully  as 
if  he  had  never  been  married,  and  to  grant 
him  such  other  and  further  relief  as  may  be 
consistent  with  equity  and  the  nature  of 
the  case  may  require. 

To  this  bill  all  the  defendants,  the  parties 
interested,  to- wit:  the  wife  of  the  plaintiff, 
Anna  Margaret  Stockmar,  Henry  Stockmar, 
son  of  plaintiff,  and  Eliza  his  wife,  Henry 
Hebel,  son  of  Mrs.  Stockmar,  and  Emilie 
his  wife,  answered  the  bill  by  joint  and  sep- 
arate answer,  in  which  they  say  that  the 
statements  contained  in  said  bill  are  true: 
that  they  desire  the  pronertv  of  the  plaintiff 
and  of  Anna  Margaret  Stockmar  settled  on 
them  respectively,  and  asked  that  the  prayer 
thereof  be  granted. 

Appended  to  this  answer  was  the  follow- 
ing certificate  of  a  notary  public: 

"City  of  Richmond,  to- wit: 

"I,  Henry  G.  Cannon,  a  notary  public  in 
and  for  the  city  aforesaid,  in  the  state  of 
Virginia,  do  certify  that  Anna  Maragarct 
Stockmar,  the  wife  of  Christian  Jacob 
Stockmar,  and  Emilie  Hebel,  the  wife  of 
VVilhelm  Hebel,  and  Eliza  Stockmar,  the 
wife  of  Henry  Stockmar,  each  personally 
appeared  before  me,  in  my  said  city,  and 
made  oath  that  the  statements  contained 
in  the  answer  hereto  annexed  are  true  to 
the  best  of  their  knowledge  and  belief,  and 
the  said  Anna  Margaret,  Emilie  and  Eliza 
being  examined  by  me  privily  and  apart 
from  their  said  husbands,  and  having  said  an- 
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swers  fully  explained  *to  them,  ac- 
knowledged that  they  had  willingly 
signed  and  executed  the  same,  and  did  not 
wish  to  retract  it,  and  desired  that  the 
prayer  of  the  bill  referred  to  herein  should 
be  granted. 

"Given  under  my  hand  this  27th  day  of 
July,  1859. 

"Henry  G.  Cannon, 
"Notary  Public." 

On  the  same  day  on  which  this  bill  and 
answer  was  filed,  to- wit:  on  the  1st  day  of 
August,  1859,  the  court  entered  the  follow- 
ing decree: 

"This  cause  came  on  to  be  heard,  by  con- 
sent, on  the  bill  and  exhibits  and  answers  of 
A.  M.  Stockmar,  Wilhelm  A.  Hebel,  Emilie 
Hebel.  Henry  Stockmar  and  Eliza  Stock- 
mar, filed  by  like  consent,  with  general  repli- 
cation to  said  answers,  and  was  argued  by 
counsel.  On  consideration  whereof,  the 
court  (being  of  opinion  that  there  is  a  mis- 
take in  the  deed  of  marriage  settlement  between 
the  plaintiff.  Christian  Jacob  Stockmar,  and 
the  defendant,  Anna  Margaret  Stockmar,  and 
that  the  intent  and  design  of  said  deed  was  to 
secure  to  each  of  the  parties  thereto  whatever 
estate  either  held  at  the  date  thereof,  and  all 
estate  which  either  might  thereafter  acquire), 
doth  adjudge,  order  and  decree  that  all  of  the 
property,  real,  personal  and  mixed,  belonging 
to  said  Anna  Margaret  Stockmar  at  the  date 
of  said  deed  of  marriage  settlement,  and  all 
she  has  since  acquired,  or.  may  herefter  ac- 
quire or  become  entitled  to,  shall  be  and  is 
hereby  secured  to  her  as  fully  and  com- 
pletely as  if  she  were  a  feme  sole,  free  from 
the  debts  of  her  said  husband,  and  in  no 
manner  liable  for  his  debts  or  contracts; 
and  all  of  the  property,  real,  personal  and 
mixed,  belonging  to  said  Christian  Jkcob 
Stockmar  at  the  date  of  said  deed  of  mar- 
riage settlement,  and  all  he  has  since  ac- 
quired, or  may  hereafter  acquire,  shall 
240  be  the  property  of  said  *Christian 
Jacob  Stockmar  as  fully  and  com- 
pletely as  if  he  had  never  intermarried  with 
said  Anna  Margaret,  and  said  Anna  Mar- 
garet shall  be  forever  barred  from  all  right 
of  dower  or  other  claim  upon  the  estate  of 
said  Christian  Jacob  Stockmar  by  reason  of 
the  said  marriage." 

The  record  further  shows  that  on  the  28th 
February,  1863,  Mrs.  Margaret  Stockmar 
(who  had  separated  from  her  husband.  Chris- 
tian Stockmar,  and  assumed  the  name  of  Ster- 
nan,  which  was  her  name  before  she  inter- 
married with  Stockmar),  conveyed  by  deed 
to  Burging  a  piece  or  parcel  of  land  lying 
in  the  county  of  Henrico,  for  the  sum  of 
$4,995.  This  property  was  afterwards  sold 
by  Burging  to  McDowell,  for  which,  under 
their  agreement,  he  paid  one-third  of  pur- 
chase money  in  cash,  and  for  the  remaining 
two-thirds  executed  his  two  negotiable  notes, 
payable  at  six  and  twelve  months  after  date 
respectively.  And  thereupon  Burging  and 
wife  executed  and  delivered  to  McDowell  a 
deed  with  general  warranty.  Shortly  after 
this  transaction,  McDowell,  alleging  that  he 
had  discovered  a  defect  in  the  title  to  said 
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property,  fried  his  bill  in  equity,  in  the  chan- 
cery court  of  the  dty  of  Richmond,  pra3ring 
for  an  injunction  restraining  Burging  from 
using  or  negotiating  said  notes,  and  asking 
for  a  rescission  of  the  sale  and  the  repay- 
ment of  the  purchase  money  to  him  which 
he  had  paid  in  cash. 

An  injunction  was  awarded,  and  upon  the 
hearing,  a  decree  was  entered  by  the  said 
chancery  court  to  the  effect  that  unless  the 
defendant,  Burging,  should  obtain,  within 
four  months,  a  deed  from  Wilhelm  Hebel  and 
Emilie,  his  wife,  conveying  their  interest  in 
said  property  to  McDowell,  that  said  injunc- 
tion should  be  perpetuated,  and  the  notes  for 
the  purchase  money  be  surrendered,  and  so 
much  of  the  purchase  money  as  had  been 

paid  should  be  refunded. 
241  *From   this   decree  an   appeal   wa^ 

allowed  by  one  of  the  judges  of  this 
court. 

The  only  question  we  have  to  determine 
is,  whether  Margaret  Sternan  had  the  right 
to  make  the  conveyance  in  question  t© 
Burging,  as  a  feme  sole. 

It  is  manifest,  by  an  inspection  of  the 
ante-nuptial  marriage  settlement,  that  it  was 
the  intention  of  the  parties  that  the  prop- 
erty held  by  each  should  be  held  free  from 
the  marital  rights  of  the  other.  At  the  date 
of  the  marriage  settlement  Mrs.  Sternan 
was  the  owner  in  fee  of  the  real  estate  (now 
the  subject  of  controversy),  which  she  derived 
as  a  devisee  tmder  her  former  husband's  will. 
It  is  plain  that  this  real  estate  was  intended 
to  be  settled  on  her,  to  be  held  as  her  sep- 
arate estate,  freed  from  the  fetters  and  dis- 
ability of  coverture.  But  the  instrument 
intended  to  secure  this  right  to  her  was  so 
inartiftcially  drawn,  that  doubts  might  arise 
as  to  the  true  character  of  the  estate  with 
which  she  was  vested.  And  in  order  to  re- 
move all  doubts,  a  bill  was  filed  by  her  hus- 
band, as  heretofore  set  out,  asking  for  a 
construction  of  the  marriage  settlement,  in 
accordance  with  the  real  intention  and  pur- 
poses of  the  parties.  In  this  bill  it  was  alleged, 
as  seen  from  the  extract  above  referred  to, 
that  Christian  Stockmar  "and  Margaret,  his 
wife,  and  Henry  Stockmar  and  Wilhelm 
Hebel  and  Emilie,  his  wife,  each  desire  that 
all  of  the  property  which  said  Anna  Mar- 
garet Sternan  held  at  the  time  of  her  mar- 
riage, as  well  as  any  she  may  hereafter 
acquire,  shall  be  settled  upon  the  said  Anna 
Margaret  as  her  absolute  property,  free 
from  any  claim  on  the  part  of  her  husband, 
and  with  power  to  said  Anna  Margaret  to 
dispose  of  the  same  as  she  may  desire,  either 
by  writing  executed  as  a  deed  or  will."  To 
this  bill,  as  has  been  seen,  the  parties,  who 
alone  were  interested  in  the  matter,  and  who 

were  all  of  full  age,  were  made  parties. 
242      They  *answered  the  bill,  and  admitted 

that  "the  statements  contained  in  the 
bill  are  true,  and  that  they  desire  the  property 
of  the  plaintiff  and  Anna  Margaret  Stockmar 
settled  on  them  respectively,  and  ask  that 
the  prayer  of  this  bill  be  granted."  The 
defendants,  who  were  married  women,  were 
examined  privily  and  apart  from  their  hus- 
bands, and  having  the  bill  and  answer  fully 


explained  to  them,  "acknowledged  that  they 
had  willingly  signed  the  answer,  and  desired 
that  the  prayer  of  the  bill  should  be  granted." 
Upon  this  bill  and  answer,  and  upon  an  in- 
spection of  the  instrument  containing  the 
marriage  settlement  filed  with  the  bill,  the 
court  decreed  "that  all  the  property,  real, 
personal  and  mixed,  belonging  to  Anna 
Margaret  Stockmar  at  the  date  of  said  deed 
of  marriage  settlement,  and  all  she  has  since 
acquired,  or  may  hereafter  acquire  or  be- 
come entitled  to,  shall  be,  and  is  hereby  se- 
cured to  her  as  fully  and  completely  as  if 
she  were  a  feme  sole." 

I  am  of  opinion,  that  under  this  decree, 
founded  upon  the  bill  and  answer  in  this 
case,  that  Mrs.  Stockmar  was  invested  virith 
a  separate  estate  of  which  she  had  the  power 
of  disposal,  as  clearly  and  absolutely  as  she 
had  on  the  day  before  her  marriage.  It  is  true 
the  decree  does  not  in  terms  confer  upon  her 
the  jus  disponendi.  But  that  is  its  legral 
effect.  The  bill,  answer  and  decree  all  bear 
date  the  same  day.  We  must  read  the  decree 
as  if  the  bill  and  answer  were  embodied  in  it 
If  tWere  be  any  doubt  as  to  the  scope  and 
effect  of  the  decree,  we  may  interpret  its 
meaning  by  reference  to  the  bill  and  answer. 
See  Walker's  ex'or  v.  Page,  21  Gratt.  636. 

The  prayer  of  the  bill  is  (and  the  answer 
admitting  its  allegations  to  be  true  asks  that 
the  prayer  of  the  bill  be  granted),  that  all 
the  property,  real  and  personal,  held  by 
Mrs.  Stockmar  at  the  time  of  her  marriag^e, 
or  which  she  may  afterwards  acquire,  may 
be  settled  upon  her  as  her  absolute  prop- 
erty, free  from  any  claim  on  the  part 
243  of  *her  husband,  "with  power  to  dis- 
pose of  the  same  as  she  may  desire, 
either  by  a  writing,  executed  by  deed  or 
will."  Now,  when  in  reference  to  such  a  bill 
and  answer,  the  court  decrees  that  her  prop- 
erty to  which  she,  at  the  time  of  her  mar- 
riage, was  entitled  in  fee,  "shall  be,  and  is^ 
hereby  secured  to  her  as  fully  and  completely 
as  if  she  were  a  feme  sole,"  I  think  it  dear 
that  this  decree  not  only  confers  upon  her  a 
separate  estate,  but  also  the  power  of  aliena- 
tion; and  that  a  deed  conveying  her  serrate 
real  estate,  executed  by  her  (her  husband  not 
uniting  in  it),  conferred  upon  the  grantee  a 
perfect  title.  As  confirmatory  of  this  con- 
struction of  the  decree,  may  be  mentioned  the 
fact  that  Stockmar  had  separated  from  his 
wife  and  gone  to  a  foreign  country,  making^  it 
impossible  for  Mrs.  Stockmar  to  dispose  of 
her  separate  estate,  if  it  can  only  be  done  by 
Stockmar  uniting  in  a  deed  with  her. 

It  seems  to  be  well  established  by  the 
modern  authorities,  and  especially  by  the 
English  Chancery,  as  a  general  proposition, 
that  a  married  woman  having  real  property- 
settled  to  her  separate  use,  in  fee,  and  not 
restrained  from  alienation,  has,  as  incident 
to  her  separate  estate,  and  without  any  ex- 
press power,  a  complete  right  of  alienation 
by  instrument  inter  vivos,  or  by  will.  And 
this  doctrine  of  the  English  Chancery  is 
founded  on  this  principle:  When  the  court 
of  equity  established  the  doctrine  of  the 
separate  use  of  a  married  woman,  and  ap- 
plied it  to  both  real  and  personal  estates,  it 
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became  necessary  to  give  the  married 
woman,  with  respect  to  such  separate  prop- 
erty, an  independent  personal  status,  and  to 
make  her  in  equity  a  feme  sole.  It  is  of  the  es- 
sence of  the  separate  use  that  the  married 
women  shall  be  independent  of  and  free  from 
the  control  and  interference  of  her  husband. 
With  respect  to  separate  property,  the  feme 
covert  is  released  and  freed  from  the  fetters 

and  disabilities  of  coverture  and  in- 
M4     vested  with  the  rights  and  powers  of  *a 

person  who  is  sui  juris,  and  to  every  es- 
tate and  interest  held  by  a  person  who  is  sui 
juris  the  common  law  attaches  a  right  of 
alienation.  See  Leading  Cases  in  Equity, 
vol.  1,  pt.  2d,  p.  686-7,  and  cases  there  cited. 
This  court  has  never  gone  to  the  extent  of 
the  doctrine  above  declared  by  the  English 
cases,  and  the  decisions  of  many  of  the 
American  courts.  But,  on  the  contrary,  the 
power  of  alienation  with  respect  to  separate 
real  estate  is  limited  to  the  mode  prescribed 
by  the  instrument  creating  the  estate;  and 
if  none  be  prescribed  in  the  instrument,  then 
in  the  mode  prescribed  by  law  for  the  alien- 
ation of  real  estate  by  married  women. 

In  the  last  case  on  this  subject  decided  by 
this  court  (McChcsney  &  al.  v.  Brown's 
heirs,  25  Gratt.  393),  Judge  Moncure,  deliv- 
ering the  opinion  of  the  court,  said:  "The 
following  may  be  laid  down  as  sound  and 
well-settled  principles  of  law:  1st.  A  mar- 
ried woman  is  regarded  by  a  court  of  equity 
as  the  owner  of  her  separate  estate,  and  as 
a  general  rule  the  jus  disponendi  is  an  inci- 
dent to  such  estate — that  is,  it  is  an  incident 
thereto,  unless  and  except  so  far  as  it  is  denied 
or  restrained  by  the  instrument  creating  the 
estate.  2d.  But  it  is  subject  to  such  limita- 
tions and  restrictions  as  may  be  contained 
in  such  instrument,  which  many  give  it  sub 
modo  only,  or  withhold  it  altogether.  3d. 
In  regard  to  separate  personal  estate  and 
the  rents  and  profits  of  separate  real  estate, 
this  power  of  disposition,  if  it  be  unre- 
strained, may  be  exercised  in  the  same  way 
by  deed,  will  or  otherwise,  as  if  the  owner 
were  a  feme  sole;  but  in  regard  to  the  cor- 
pus of  separate  real  estate,  it  can  be  dis- 
posed of  only  in  such  mode,  if  any,  as  rnay 
be  prescribed  by  the  instrument  creating 
the  estate,  or  unless  prohibited  by  such  in- 
strument in  the  mode  prescribed  by  law  for 
the  alienation  of  real  estate  of  married 
women."  See  also  Lee  et  al.  v.  Bank  U. 
S.,  9  Leigh  200. 

These  principles,  so  clearly  declared 
t45  in  the  case  of  *McChesney  v.  Brown, 
must  govern  the  case  before  us.  I  am 
of  opinion  that  the  decree  of  the  county 
court  of  Henrico  (interpreted,  as  before 
shown,  by  reference  to  the  bill  and  answer, 
which  may  be  read  as  if  embodied  in  that 
decree),  invests,  if  not  expressly,  by  the 
clearest  and  most  necessary  implication, 
Mrs.  Stockmar  w^ith  an  absolute  and  sep- 
arate estate  in  the  real  estate  in  contro- 
versy and  with  the  full  power  of  alienation, 
as  if  she  were  a  feme  sole;  and  that  the 
deed  which  she  executed  and  delivered  to 
Burging  conveyed  to  him  a  perfect  title. 
Especially  is  the  title  perfect  in  Burging,  as 


Stockmar,  who  was  the  only  person  in  the 
world  who  had  any  interest  in  the  question 
whether  the  property  in  controversy  was 
the  separate  estate  of  his  wife,  not  only 
filed  the  bill  praying  that  the  property 
might  be  settled  on  his  wife,  with  full 
power  of  disposal  in  her,  but  also  executed 
and  delivered  his  deed  releasing  all  inter- 
est which  he  might  have  in  said  property. 
Upon  the  whole  case,  I  am  of  opinion 
that  the  decree  of  the  chancery  court  is  er- 
roneoijs,  and  that  instead  of  perpetuating 
the  injunction  on  the  conditions  prescribed 
in  said  decree,  the  said  court  ought  to  have 
dismissed  the  plaintiffs  bill. 

I  am  therefore,  for  the  reasons  stated,  of 
opinion  that  the  decree  of  the  chancery 
court  be  reversed. 

The  other  judges  concurred  in  the  opin- 
ion of  CHRISTIAN,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  decree  of  the  said  chancery  court 
is  erroneous.  It  is  therefore  decreed  and 
ordered,  that  the  same  be  reversed  and  an- 
nulled, and  that  the  appellee  pay  to 
946  the  appellant  his  costs  by  him  ^ex- 
pended in  the  said  chancery  court, 
and  also  his  costs  expended  in  the  prose- 
cution of  his  appeal  and  writ  of  supersedeas 
here.  And  this  court  now  proceeding  to 
render  such  decree  as  the  court  below  ought 
to  have  rendered,  it  is  further  decreed  and 
ordered,  that  the  injunction  awarded  by  the 
judge  of  the  said  chancery  court  be  dis- 
solved and  the  appellee's  bill  be  dismissed. 

Decree  reversed. 


847  *Prunty  v.  Mitchell  &  Cobbs. 

March   Term,   1878,   Richmond. 

Absent,    Burks,   J. 

P  brings  assumpsit  against  M,  who  pleads  non-assumP' 
sit,  on  which  issue  is  made  up,  and  on  the  trial 
there  is  a  verdict  for  P.  M  then  asks  for  a  new 
trial,  and  the  court  grants  it  on  the  condition  that 
M  shall  pay  the  costs  of  the  first  trial,  and  agree 
that  upon  any  future  trial  of  the  cause  it  shall  be 
tried  solely  upon  the  issue  already  made  up,  with- 
out any  additional  plea;  and  to  this  M  assents. 
The  case  is  then  sent  to  another  court,  and  on  the 
motion  of  M  he  is  permitted  to  file  another  plea; 
to  which  P  excepts.  There  is  a  judgment  for  M, 
and  a  writ  of  error  by  P — Hkld: 

1.    BTeiv   Trial  upon   Condition — Province 
of  Conrt.* — It  was  competent  for  the  court  to 

'Condition* — New  Trial  ConHned  to  Cer- 
tain Ifisnea. — An  order  granting  a  new  trial  will 
be  presumed  to  award  a  new  trial  on  all  the  issues 
and  to  reopen  the  whole  case  unless  there  are  specific 
directions  to  the  contrary.  Where  all  the  issues  are 
essential  and  each  involves  the  merits  of  the  contro- 
versy the  whole  case  must  be  opened.  The  courts 
have  power  to  impose  such  reasonable  terms  and  con- 
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grant  the  new  trial  upon  the  condition  stated. 
If  M  objected  to  the  condition,  he  ahould  have 
excepted  and  spread  the  facts  upon  the  record. 
Having  accepted  the  condition,  he  is  bound  by 
his   acceptance. 

2.  8a.mc — Same. — If  the  same  court  who  heard 
the  evidence  on  the  first  trial  and  granted  the 
new  trial  on  condition  might,  at  a  subsequent 
term,  have  dispensed  with  it  and  have  admitted 
another  plea,  certainly  no  other  court  could  do  so. 

8.  Same — Appeal — Revlevr. — In  reversing  the 
judgment,  the  cause  will  be  sent  back  to  be  tried 
upon  the  issue  on  the  plea  of  non-cusumpsit,  or 
any  matter  which  hu  occurred  since  the  new 
trial  was  granted,  and  which  is  proper  and  suffi* 
cient  to  be  pleaded  puis  darrein  continuance. 

In  April,  1868,  Jesse  Prunty  brought  an 
action  of  assumpsit  in  the  circuit  court  of 
Pittsylvania  against  Mitchell  &  Cobbs, 
partners.  At  the  June  term  of  the  court 
they  appeared  by  their  attorneys  and 
248  filed  the  plea  *of  non-assumpsit,  on 
which  issue  was  made  up.  At  a  special 
term  held  in  July,  1870,  the  case  was  tried, 
and  there  was  a  verdict  and  judgment  in 
favor  of  the  plaintiflF  for  $1,092.94,  with  in- 
terest from  the  13th  of  June,  1867.  At  the 
same  term  of  the  court  the  defendants 
moved  the  court  for  a  new  trial,  on  the 
ground  of  surprise.  Cobbs  filed  his  affidavit, 
saying  he  was  absent  at  the  trial,  and  thought 
the  case  had  been  continued  until  the  next 
regular  term  of  the  court;  and  he  gave  the 
names  of  witnesses  who  would  prove  facts 
material  to  the  defence,  stating  what  facts 
they  would  prove.  And  Mitchell  filed  his  affi- 
davit, stating  that  both  Cobbs  and  himself 
were  bankrupts,  and  he  supposed  that  the  suit 
would  be  revived  in  the  name  of  the  assignee, 
and  he  would  attend  to  it;  and  he  concurred 
in  the  facts  stated  by  Cobbs. 

The  court  granted  the  new  trial  upon  con- 
dition that  the  defendants  should  pay  the 
costs  of  the  trial  which  had  been  had,  and 
agree  that  upon  any  future  trial  of  the  cause 
it  should  be  tried  solely  upon  the  issue  al- 
ready made  up,  without  any  additional  plea; 
and  the  defendants  agreed  to  the  said  condi- 
tion. 

The  court  then  sent  the  case  to  the  coun- 
ty court  of  Pittsylvania.  And  at  the  June 
term,  1871,  of  that  court  the  defendants  ten- 
dered their  pleas  of  discharge  in  bankrupt- 
cy; which  were  objected  to  by  the  plaintiflF. 
But  the  court  admitted  the  pleas,  and  the 
plaintiflF  excepted. 

The  plaintiflF  then  moved  the  court  to  en- 
ter up  a  judgment  on  the  verdict  of  the  jury, 
but  the  court  overruled  the  motion;  and  the 
plaintiflF  excepted.  He  then  took  issue  upon 
the  pleas  in  bankruptcy,  and  by  consent  a 
jury  was  waived,  and  the  court  rendered  a 
judgment  for  the  defendants.  The  plaintiflF 
then  took  an  appeal  to  the  circuit  court  of 
Pittsylvania,   and   the   judge   of   that   court 

ditions  as  will  promote  justice  and  prevent  useless 
litigation  such  as  the  condition  that  the  new  trial  shall 
be  confined  to  certain  issues.  14  Enc.  PI.  ft  Pr.  938. 
See  also  4  Min.  Inst.  (2nd  Ed.)  840  and  848,  where 
the  principal  case  is  cited  and  approved. 


deeming  it  was  improper  for  him  to  sit  in 
the  case,  it  was  removed  to  the  circuit 
S49  court  of  the  city  of  Richmond;  ^and  at 
the  February  term,  1873,  of  that  court 
the  judgment  of  the  county  court  of  Pitt- 
sylvania was  aflfirmed.  And  thereupon 
Prunty  applied  to  this  court  for  a  writ  of 
error;  which  was  allowed. 

W.  W.  Henry,  for  the  appellant. 

William  M.  Tredway,  Jr.,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  cause  is  brought  here  by  the  plain- 
tiflF in  error,  who  was  also  plaintiflF  belo've, 
by  writ  of  error  to  the  judgment  of  the  cir- 
cuit court  of  Richmond  aflfirming  the  judge- 
ment of  the  county  court  of  Pittsylvania. 
The  cause  was  first  tried  in  the  circuit  court 
of  Pittsylvania  upon  an  issue  of  non-assump- 
sit, which  was  the  only  issue.  The  jury  ren- 
dered a  verdict  for  $1,092.94,  with  interest,  for 
which  there  was  judgment  Upon  motion  of 
the  defendants,  "the  court  ordered  that  the 
said  verdict  and  judgment  should  be  set  aside 
and  a  new  trial  granted  the  defendants,  upon 
condition  that  they  would  pay  costs  of  this 
trial,  and  agree  that  upon  any  future  trial 
of  this  cause,  it  should  be  tried  solely  upon 
the  issue  already  made  up,  without  any  ad- 
ditional pleaj  and  thereupon  the  defendants 
agreed  to  said  conditions,  and  the  said  ver- 
dict and  judgment  were  accordingly  set 
aside  and  a  new  trial  granted."  At  a  subse- 
quent day  the  cause  was  removed  to  the 
county  court  of  Pittsylvania  county. 

The  court  is  of  opinion  that  the  judge  of 
the  circuit  court  had  the  power,  in  the  exer- 
cise of  a  sound  discretion,  to  restrict  the  new 
trial  to  a  particular  issue,  and  consequently  to 
the  issue  which  had  been  made  in  the  first 
trial,  and  to  grant  the  new  trial  upon  the  con- 
ditions recited.  Other  terms  than  the 
250  payment  of  costs  may  be  *imposed 
on  the  party  applying  for  a  new  trial. 
The  new  trial  may  be  limited  to  a  single 
point.  Hilliard  on  New  Trials,  2d  edition,  p. 
68,  citing  Lainey  v.  Bradford.  4  Rich.  R.  1. 
The  practice  of  granting  a  new  trial  after 
judgment  as  to  part,  and  letting  the  judge- 
ment stand  for  the  residue  of  the  demand 
sued  for,  although  sometimes  questioned,  is 
held  to  have  been  too  long  sanctioned  now 
to  be  disturbed.  Ibid.,  citing  Edwards  v. 
Lewis,  18  Alab.  R.  494.  A  new  trial  may  be 
ordered  upon  a  particular  question  without 
reopening  the  whole  case.  Ibid.,  p.  69,  cit- 
ing Thwaites  v.  Sainsbury,  7  Bing.  R.  437, 
where  the  new  trial  was  ordered,  but  upon 
conditions  of  payment  of  costs,  bringing 
into  court  the  sum  claimed,  and  restricting 
the  second  trial  to  a  single  point. 

In  Graham  &  Waterman  on  New  Trials, 
Vol.  I,  p.  604,  the  author  says:  "The  terms 
imposed  on  setting  aside  verdicts,  in  addi- 
tion to  costs,  may  be  divided  into  ordinary 
and  extraordinary."  "The  extraordinary  terms 
arise  out  of  the  merits  of  the  case,  the  relative 
situation  of  the  parties,  the  probable  con- 
sequences of  delay,  the  advantage  or  dis- 
advantage which  may  result  to  either  party 
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from  the  state  of  the  pleadings,  the  preju- 
dice which  may  result  to  the  prevailing  par- 
ty from  opening  the  whole  case;"  these,  and 
other  considerations  which  he  mentions,  he 
says,  "all  press  upon  the  mind  of  the  court, 
and  call  for  salutary  conditions  to  accom- 
pany the  relief  granted."  And  he  adds:  "To 
accomplish  at  the  same  time  the  claims  of 
justice  by  sending  the  case  to  another  jury, 
and  protect  the  rights  of  the  party  in  pos- 
session of  the  verdict,  the  courts  will  direct 
the  requisite  stipulations  to  be  inserted  in 
the  role."  After  citing  many  cases  in  which 
conditions  had  been  imposed,  he  says:  "It 
may  be  safely  asserted,  that  no  case  can  oc- 
cur presenting  circumstances  timely  ad- 
dressed to  the  discretion  of  the  court,  in 
which  the  rights  of  the  parties  may  not  be 
fully  protected  by  the  imposition  of  condi- 
tions meeting  the  exigency." 
151  ♦In  Thwaites  v.  Sainsbury,  20  Eng. 

Com.  L.  R.  p.  193,  7  Bingham,  supra, 
the  court  observing  that  in  causes  where 
the  defence  was  set  out  in  pleading,  the  par- 
tics  would  on  a  second  trial  be  necessarily 
confined  to  the  issues  which  were  on  the 
record  at  the  first  trial,  and  that  it  was  ex- 
pedient the  same  course  should  be  pursued 
where  a  particular  line  of  defence  had  been 
relied  on  under  the  general  issue,  imposed 
the  following  conditions  on  the  defendant: 
payment  of  costs,  bringing  into  court  the 
money  sought  to  be  recovered,  and  limiting 
the  enquiry  on  the  new  trial  to  a  single 
point.  If  the  court  could  limit  the  enquiry 
to  a  single  point,  which  was  within  the  line 
of  defence  at  the  former  trial,  it  could  sure- 
ly confine  the  party  to  the  issue  which  was 
made  up  at  the  first  trial.  It  is  not  neces- 
sary for  the  court  to  go  to  the  extent  of  the 
cases  cited  to  reach  the  conclusion  to  which 
we  have  been  brought  in  this  case.  And  there 
is  nothing  in  our  statute  law  which  takes 
away  from  the  courts  or  impairs  their  in- 
herent and  essential  power  to  impose  other 
precedent  conditions  than  the  payment  of 
costs  upon  the  party  applying  for  a  new  trial. 

But  it  was  contended  by  the  learned  coun- 
sel for  defendants  that  the  circuit  court  of 
Pittsylvania  did  not  properly  exercise  a 
sound  discretion  in  thus  restricting  the  de- 
fendants to  the  issue  made  at  the  first  trial. 
How  can  it  be  so  held  by  the  appellate  tri- 
bunal? The  facts  which  show  the  grounds 
upon  which  the  circuit  court  imposed  that 
condition,  are  not  set  out,  and  do  not  ap- 
pear in  the  record.  It  was  competent  for 
the  defendants  to  have  objected  to  it  and 
refused  to  accept  the  new  trial  upon  that 
condition,  and  to  have  taken  exceptions  to 
the  ruling  of  the  court  requiring  it,  and  had 
the  facts  certified,  which  would  have  en- 
abled the  appellate  court  to  review  the 
grounds  upon  which  the  court  of  trial,  in  the 
exercise  of  its  discretion,  deemed  it  proper  to 

grant  the  new  trial  only  with  such  re- 
29S    striction.    But  the  defendants  *did  not 

deem  it  judicious  for  them  to  pursue 
that  course,  but,  on  the  contrary,  they 
agreed  to  accept  the  condition,  which  agree- 
ment was  entered  of  record.  They  are  after- 
wards estopped  to -object  to  it;  and  if  they 


were  not,  the  facts  upon  which  the  rulings  of 
the  court  was  founded  are  not  set  out  in  the 
record,  so  as  to  enable  this  court  to  deter- 
mine that  the  ruling  of  the  circuit  court  wis 
erroneous.  And  upon  the  principle  that 
what  has  been  done  by  a  court  of  competent 
jurisdiction,  must  be  presumed  to  have  been 
rightly  done  until  the  contrary  appears  we 
cannot  say  that  there  was  error  m  the  rul- 
ing of  the  circuit  court  now  objected  to. 

The  court  is  also  of  opinion  that  it  was 
not  competent  for  the  county  court,  to 
which  the  cause  was  removed,  to  revise  and 
set  aside  the  order  of  the  circuit  court  re- 
stricting  the  new  trial  as  aforesaid,  or  to 
change  the  terms  upon  which  the  new  trial 
was  granted  to  the  defendants  by  the  circuit 
court.  The  circuit  court  only,  before  whom 
the  first  trial  was  had,  was  competent  to  de- 
termine whether  a  new  trial  should  be 
granted,  and  to  decide  upon  what  terms  it 
should  be  granted;  subject,  of  course,  to  re- 
view by  the  appellate  court,  upon  an  exception 
to  its  decision,  with  the  facts  spread  upon  the 
record.  If  the  same  court  before  whom  the 
trial  was  had  and  the  evidence  was  given, 
could,  at  a  subsequent  term,  revise  its  order 
and  remove  the  restriction,  it  could  not  be 
done  by  another  court,  even  of  equal  jurisdic- 
tion, who  had  not  heard  the  evidence  at  the 
first  trial  and  was  not  cognizant  of  the  facts 
and  considerations  upon  which  the  court  be- 
fore whom  the  first  trial  was  had  deemed  it 
proper  to  impose  the  condition  upon  which  a 
new  trial  would  be  granted.  The  court  if  of 
opinion,  therefore,  that  the  county  court  erred 
in  not  restricting  the  new  trial  to  the  issue 
which  had  been  made  up  at  the  first  trials  and 
in  admitting  the  pleas  of  the  defendants,  which 
put  new  matters  in  issue;  and  that  the 
268  circuit  *court  of  Richmond,  to  which  the 
cause  was  removed,  erred  in  affirming 
the  judgment  of  the  county  court  by  which 
the  errors  aforesaid  were  committed. 

The  court  is  further  of  opinion  that  the 
defendants  are  entitled  to  a  new  trial  upon 
the  issue  which  was  of  record  at  the  first 
trial,  by  the  order  of  the  circuit  court  of 
Pittsylvania,  and  which,  it  seems,  was  the 
only  issue  upon  which  they  sought  a  new 
trial,  notwithstanding  the  error  of  the  coun- 
ty court  in  allowing  the  new  trial  to  be  had 
on  other  issues;  and  that  therefore  it  would 
not  be  proper  now  to  enter  up  a  judgment 
upon  the  verdict  of  the  jury  on  the  first  trial. 

Upon  the  whole  the  court  is  of  opinion  to 
reverse  the  judgment  of  the  circuit  court  of 
Richmond,  and  to  remand  tb«»  cause,  with  in- 
structions to  reverse  the  judgment  of  the 
county  court  of  Pittsylvania  county,  set 
aside  the  verdict  of  the  jury  upon  the  trial 
in  that  court,  and  the  issues  upon  the  new 
pleas  of  the  defendants,  and  to  award  a 
venire  facias  de  novo,  to  try  the  cause 
again;  and  if  in  the  further  progress  of  the 
cause,  the  new  pleas  filed  by  the  defendants  at 
the  second  trial  and  upon  which  the  plaintiff 
was  required  to  take  issue,  or  any  other 
new  plea  should  be  tendered,  the  same  shall 
be  rejected,  and  the  trial  be  confined  and  re- 
stricted to  the  issue  which  was  made  at  the 
first  trial,  unless  the  new  matter  of  defence 
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pleaded  arose  subsequent  to  the  order  grant- 
ing a  new  trial. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  county  court  of  Pittsylvania  should  have 
confined  the  parties  in  the  new  trial  to 
the  issue  that  was  made  up  at^the  previous 
trial  in  the  circuit  court  of  said  county  in 
conformity  with  the  order  of  said  court,  and 
that  the  said  county  court  erred 
254  ♦in  admitting  the  defendants  to  plead 
new  matter  which  was  not  in  issue  in 
the  former  trial,  the  same  not  having  arisen 
subsequent  thereto;  and,  therefore,  that  the 
circuit  court  of  Richmond  erred  in  affirming 
said  judgment  of  the  county  court  of  Pitt- 
sylvania. It  is  therefore  considered  by  the 
court  that  the  judgment  of  the  circuit  court 
of  Richmond  be  reversed  and  annulled,  and 
that  the  defendants  in  error  do  pay  to  the 
plaintiff  in  error  his  costs  expended  in  the 
prosecution  of  his  writ  of  error  here.  And 
the  cause  is  remanded  to  the  circuit  court 
of  the  city  of  Richmond,  with  instructions 
to  reverse  the  judgment  of  the  county  court 
of  Pittsylvania,  with  costs,  to  set  aside  the 
issues  made  upon  the  pleas  of  discharge  in 
bankruptcy  filed  by  the  defendants  several- 
ly, and  award  a  venire  facias  de  novo  to  try 
the  cause  again,  either  at  its  own  bar  or  in 
such  court  as  it  may  be  deemed  proper  to 
remove  the  cause;  and  upon  such  trial  the 
parties  shall  be  confined  to  the  issue  which 
was  made  upon  the  record,  and  tried  at  the 
first  trial  before  the  circuit  court  of  Pittsyl- 
vania county;  and  if  the  defendants  shall 
again  offer  their  pleas  of  discharge  in  bank- 
ruptcy, or  any  pleas  of  new  matter  of  de- 
fence, the  same  shall  be  rejected,  unless  the 
new  matter  of  defence  pleaded  shall  have 
arisen  subsequent  to  the  order  of  the  circuit 
court  of  Pittsylvania  county  gfranting  a  new 
trial;  which  new  matter,  if  any,  they  may  be 
allowed  to  plead,  if  in  form  and  substance  it 
be  matter  proper  and  sufficient  to  be  pleaded 
post  darrein  continuance,  in  bar  of  the 
plaintiffs  action;  and  further  to  proceed 
w^ith  the  cause  in  conformity  with  this  order 
and  the  opinion  filed  with  the  record. 

Judgment  reversed. 


255        *Burkholder  &  als.  v.  Ludlam  &  als. 

[32  Am.   Rep.  668.] 
March   Term,   1878,   Richmond. 
Absent,   Moncurs,    P. 

I.  Appeal— Rifflit     to    anentiom     Decree.^— 

Upon  a  bill  by  judgment  creditors  of  C  to  subject 
two  pieces  of  real  esUte  held  by  different  parties  to 
the  satisfaction  of  their  judgments,  there  is  a  decree 
dismissing  the  bill  as  to  one  of  these  parties,  from 
which  there  is  no  appeal;    and  there  is  a  subsequent 

*Appe«l — RlflTht  to  <|iie«tlon  Decree. — The 

principal  case  is  cited,  and  the  ruling  set  out  in  its 
first  headnote  is  sustained  in  Blackwell's  adm'r  v. 
Bragg  et  al.,  78  Va.  541.  See  also  4  Min.  Inst.  (2nd 
Ed.)  970.  See  also  Alexander  v.  Alexander,  85  Va. 
353    distinguishing   the    principal    case. 


decree  subjecting  the  other  parcel  of  land;  and  the 
holder  of  this  land  obtains  an  appeal  from  this  last 
decree.  This  appeal  does  not  bring  up  the  first 
decree,  and  the  appellees  cannot  set  up  any  ob- 
jections   to    that    decree    upon    this    appeal. 

II.  Same — Objeetiem  Not  Taken  in  Low^er 
Court. — Where  a  deposition  is  taken  and  read 
without  objection  in  the  court  below,  it  is  too  late  to 
object  to   it  for  the  first  time  in   the  appellate    court. 

III.  l¥itnessea— Peatk  of  Otker  Partr-* — 
Where  a  party  to  a  suit  is  examined  as  a  witness  and 
testifies  about  transactions  to  which  the  other  party 
is  dead,  if  he  does  not  testify  "in  his  own  faror,  or  in 
favor  of  any  other  party  having  an  interest  adverse** 
to  the  party  who  is  dead,  or  those  claiming  under 
him,  but  against  his  own  interest  and  against  the 
interest  of  those  having  an  interest  adverse  to  the 
dead    party,    he    is   not   incompetent. 

IV.  B,  who  married  the  daughter  of  C,  bought  a  lot 
when  he  was  poor,  and  C  in  good  circumstances. 
B  being  unable  to  pay  for  the  lot,  turned  it  over  to 
C,  who  paid  for  it,  took  the  title  in  his  own  name, 
and  commenced  to  build  a  house  on  it  for  his 
daughter,  the  wife  of  B.  Before  the  house  was 
finished  B  removed  with  his  family  to  another  town 
and  engaged  in  business,  which  was  succeeding 
well,  when  C  offered  that  upon  condition  that  he 
would  return,  he  would  turn  over  the  .ot  and  un- 
finished building  to  the  wife  of  B  as  her  own  prop- 
erty.    B   acceded  to   this,    and  with   his   family    re- 

turneu,  and  he  paid  the  expenses  of  doing  so, 
256  ^^^  \\tcn  with  his  own  earnings  and  that  *of 
his  wife  finished  the  building,  took  posses- 
sion, and  had  remained  therein  for  about  twelve 
years;  but  no  deed  was  made  by  C  to  the  property 
until  the  insolvency  of  C  and  after  judgments 
were  obtained  against  him  and  duly  docketed.  The 
house  and  lot  was  then  conveyed  to  a  trustee  for 
the  wife  of  B  in  consideration  of  five  dollars  and 
'Move  and  affection."  In  a  suit  by  the  judgfinent 
creditors  to  annul  the  deed  and  enforce  their 
liens — Held  : 

1.  Parol  Gift  of  Land — Insol-vencT  of 
Donor — Validity  of  Conveyance- 
Itorn. — That  the  title  to  the  house  and  lot 
in  the  trustee  for  the  use  of  the  wife  and  children 
of  B,  and  that  the  Hens  of  the  judgments  against 
C  did  not  attach  to  the  property. 

2.  Same — Specific  Performance.! — A  court 
of  equity  will  compel  the  conveyance  of  the  legal 

*l¥ltne««ea— Deatk    of    Otker    Party. — The 

principal  case  is  cited,  and  the  doctrine  stated  in  its 
third  headnote  is  supported  in  4  Min.  Inst.  (2nd  Kd.) 
767.      See   also   Hall   v.   Rixey,   84   Va.    791;     Parent 

V.  Spitler,  30  Gratt.  819;  Morris  v.  Grubb,  30  Gratt. 
286   and   note. 

tParel  Gift  of  Land — Specific  Perform- 
ance.— The  principal  case,  in  regard  to  its  holding 
that  a  parol  gift  of  land  will  be  enforced  specifically  in 
equity,  where  the  donee  has  been  induced  thereby  to 
alter  his  condition  and  make  expenditures  of  money  in 
valuable  improvements,  is  expressly  affirmed  in  Stokes 
et  al.  V.  Oliver  et  al.,  76  Va.  72;  Halsey  v.  Peters* 
ex*or  et  al.,  79  Va.  60;  see  also  Fishbume  v.  Fergu- 
son, 85  Va.  330,  where  the  principal  case  is  cited  with 
approval.  In  Griggsby  v.  Osborn  et  al.,  82  Va.  373, 
the  principal  case  is  sustained,  but  it  is  added  that 
such  a  parol  gift  roust  be  definite  in  its  terms  and 
clearly  proved.     See  also  2  Min.  Inst.  (4th  Ed.)    949. 

The  rationale  of  these  cases  is  luminously  set  forth 
by  a  paragraph   in  the   principal   case  itself  where   it 
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title  of  land  claimed  under  a  parol  gift,  sup- 
ported bjr  a  meritorioas  consideration,  and  uy  rea- 
son of  which  the  donee  has  been  induced  $o  alter 
his  condition  and  make  expenditures  of  money  in 
valuable  improvements  on  the  land. 

Ludlam,  Heineken  &  Co.,  and  Taliaferro 
k  Musgrovc,  judgment  creditors  of  William 
Cmmpton,  filed  their  bill  in  the  circuit  court 
of  the  city  of  Lynchburg  to  subject  certain 
real  estate  to  the  payment  of  their  judg- 
ments against  saia  Crumpton.  The  first 
judgment  was  obtained  November  17th,  1866, 
and  docketed  in  the  hustings  court  of  Lynch- 
burg January  7th,  1877,  and  the  second  was  ob- 
tained and  docketed  in  said  hustings  court  Oc- 
tober 15th,  1866.  A  part  of  the  real  estate, 
which  is  the  subject  of  controversy,  was 
conveyed  by  William  Crumpton  to  John  W. 
Carroll,  trustee,  for  the  benefit  of  Mary  E. 
Burkholder,  the  wife  of  Robert  C.  Burk- 
holdcr,  and  a  daughter  of  Crumpton,  during 
her  life,  with  remamder  in  fee  to  her  children. 
This  deed  is  dated  December  10th,  1867,  and 
was  recorded  in  the  hustings  court  of  the  city 
of  Lynchburg  April  11th,  1868.  This  real  es- 
tate is  valued  at  $2,150,  and  the  considera- 
tion in  the  deed  is  five  dollars  and  "natural 
love  and  affection."  The  other  part  of  said 
real  estate  was  conveyed  by  deed  from  said 

Crumpton  and  wife  to  William  A. 
257      Lloyd,  ♦trustee  for  the  benefit  of  Una 

A.  Crumpton  during  her  life,  with  re- 
mainder in  fee  to  her  children.  This  deed  is 
dated  March  1st,  1866,  and  was  admitted  to 
record  in  the  hustings  court  of  Lynchburg 
August  6th,  1866.  This  real  estate  is  valued 
at  $2,200,  and  the  consideration  named  in 
the  deed  is  five  dollars  and  "natural  love 
and  affection."  The  plaintiffs  prove  the  in- 
5oI\'ency  of  Crumpton,  and  allege  that  these 
two  deeds  were  without  consideration  and 
fraudulent  as  to  them.  The  deposition  of 
William  Crumpton  was  taken  twice,  first 
without  exception,  until  objection  was  made 
in  the  appellate  court.  The  second  deposi- 
tion was   objected   to   at   the   time   it   was 

is  said:  **Tbe  ground  of  these  last-named  decisions  is, 
that  the  parol  gift,  with  the  concurring  facts  estab- 
lidied,  rests  on  the  same  foundation  with  a  parol 
contract  for  sale  partly  performed,  and  that  equity 
will  carry  both  into  complete  execution,  notwithstand- 
ing the  statute  of  frauds  and  injuries,  for  the  same 
reason,  to-wit:  to  prevent  the  statute  which  was  de- 
agned  to  guard  against  fraud  from  being  used  as  a 
means  to  perpetuate  fraud.'*  See  Va.  Code  1887, 
Sec  2413. 

AdmlMlon  of  Deposltiona — Time  of  Mak- 
tmg  Objections. — In  the  early  Virginia  cases, 
though  with  one  dissenting  decision,  the  rule  was 
established  that  when  the  exception  to  the  deposition 
is  on  the  ground  of  the  incompetency  of  the  witness 
the  appellate  court  will  hear  objections  to  the  admis- 
sion of  the  deposition  although  it  was  read  without 
exception,  in  the  coutt  below.  Beverley  v.  Brooke,  2 
Uigh  426;  Fant  v.  Miller,  17  Gratt.  228.  In  Baxter 
T.  Moore,  5  Leigh  219,  however,  an  opposite  rule  was 
laid  down  and  in  Simmons  v.  Simmons,  33  Gratt.  457, 
it  was  said  broadly  "objection  to  the  competency  of  a 
witness  cannot  be  taken  for  the  first  time  in  an  ap- 
pellate coart"  for  general  discussion  of  this  question 
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taken,  on  the  ground  of  the  incompetency 
of  the  witness. 

The  other  material  facts  of  the  case,  and 
those  on  which  the  main  point  in  the  case 
turned,  are  fully  stated  by  Judge  Burks  in 
the  latter  part  of  his  opinion. 

The  circuit  court,  by  a  decree  entered  on 
the  16th  day  of  November,  1871,  dismissed 
the  bill  as  to  the  defendants,  Una  A.  Crump- 
ton and  her  trustee  and  children;  and  with- 
out deciding  whether  the  property  conveyed 
to  Carroll,  as  trustee  for  Burkholder  and  wife 
and  children,  was  liable  to  be  subjected  to 
the  payment  of  the  plaintiff's  judgments, 
directed  an  enquiry  before  a  commissioner, 
to  ascertain  what  real  estate  William 
Crumpton  was  entitled  to  at  the  date  of  the 
Carroll  deed,  and  whether  or  not  it  had 
since  been  aliened,  and  on  account  of  the 
liens  on  the  real  estate  of  said  Crumpton, 
and  their  priorities.  &c. 

On  the  coming  in  of  the  commissioner's 
report,  the  court,  by  decree  entered  on  the 
13th  November,  1872,  held  that  the  real  es- 
tate conveyed  to  Carroll  as  trustee  for  Mrs. 
Burkholder  and  children,  was  liable  to  the 
payment  of  the  plaintiff's  liens,  and 
858  that  the  deed  as  to  them  *was  void; 
and  from  this  decree  Burkholder  and 
wife  and  Carroll,  trustee,  obtained  an  appeal. 

John  W.  Daniel,  for  the  appellant. 

Mosby  &  Brown  and  John  H.  Lewis,  for 
the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

The  counsel  for  the  judgment  creditors  of 
William  Crumpton  (appellees),  in  their 
brief,  complain  of  alleged  errors  in  the  de- 
cree of  the  16th  November,  1871.  It  is  a  suf- 
ficient answer  to  say  that  the  appeal  allowed 
in  this  case  does  not  bring  that  decree  under 
review.  It  adjudicates  matters  wholly  be- 
tween the  creditors  and  defendants  other 
than  the  appellants.  The  only  decree  affect- 
ing the  interests  of  the  appellants  is  the  de- 
cree of  the  13th  November,  1872,  which  is 
the  decree  appealed  from,  and  the  only  one  to 
be  now  examined.  For  the  rule  in  such 
cases,  see  Walker's  ex'or  &  als.  v.  Page  &  als., 
21  Gratt.  636,  652,  and  cases  there  cited. 

The  deposition  of  the  appellee.  William 
Crumpton,  was  twice  taken.  The  one  first 
taken  was  read  at  the  hearing  of  the  cause 
without  objection  or  exception. 

The  objection  to  it  here  now  for  the  first 
time  comes  too  late. 

The  last  deposition  was  excepted  to  when 
taken,  by  the  judgment  creditors,  on  the 
ground  of  the  alleged  incompetency  of  the 
witness.  If  it  were  excluded  altogether, 
the  exclusion  would  not  affect  the  decision  on 
this  appeal,  as  it  relates  almost  entirely  to  a 
question  with  which  the  appellants  have  no 
concern — the  title  to  the  lot  claimed  by  the  de- 
fendants, Una  Crumpton  and  her  children 
and  trustee — as  to  whom  the  bill  was  dis- 
missed under  the  first  decree.   But  it  is  clear 

that  the  witness  was  not  iacompetent. 
259     Although   the   transactions    ^to   which 

he  testified  be  treated  as  transactions 
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which  were  the  subject  of  investigation  in 
the  suit,  and  Jesse  Crumpton,  the  other  par- 
ty to  such  transaction  was  dead,  yet  he  did 
not  testify  in  his  own  favor,  or  "in  favor  of 
any  other  party  having  an  interest  adverse'* 
to  Jesse  Crumpton  or  those  claiming  under 
him.  On  the  contrary,  he  testified  against 
his  own  interest,  and  against  the  complain- 
ants having  an  interest  adverse  to  Jesse 
Crumpton.    Code  of  1873,  cH.  172,  §  22. 

The  principles  of  several  recent  decisions 
of  this  court,  reported  in  28  Gratt.,  to- wit: 
Floyd,  trustee,  v.  Harding  &  als.,  401,  407; 
Hicks  V.  Riddick  &  als.,  418;  Borst  v.  Nalle 
&  als.,  423,  432,  433;  Shipe,  Cloud  &  Co.  v. 
Repass  &  als.,  716,  723,  establish  the  prop- 
osition that  the  lot  claimed  by  the  appel- 
lants is  not  subject  to  the  lien  of  the  judg- 
ments of  the  appellees,  Ludlam,  Heineken  & 
Co.,  and  Taliaferro  &  Musgrove,  if  when  these 
judgments  were  recovered  against  William 
Crumpton,  the  appellants,  or  either  of  them, 
had  a  valid,  equitable  title  to  said  lot. 

Whether  they  had  such  title,  therefore,  is 
the  only  question  to  be  considered  and  de- 
termined. 

The  claim  of  the  appellants  to  the  lot  in 
question,  at  the  date  of  the  judgments,  was 
under  a  parol  agreement,  and  if  it  were  a 
contract  for  sale,  to  take  the  case  out  of  the 
operation  of  the  statute  of  fraud  and  per- 
juries and  entitle  the  appellants  to  specific 
execution,  on  the  ground  of  part  perform- 
ance, it  is  well  settled  that  the  agreement  and 
«".cts  of  part  performance  must  be  clearly 
proved,  and  it  must  appear  that  the  agreement 
is  certain  and  definite  in  its  terms,  that  the 
acts  proved  in  part  performance  refer  to,  re- 
sult from,  or  were  done  in  pursuance  of  the 
aorreemcnt  proved,  and  that  the  agreement  has 
been  so  far  executed  that  a  refusal  of  full 
execution  would  operate  a  fraud  upon 
2C0  the  party  seeking  execution  *and  place 
him  in  a  situation  which  does  not  lie 
in  compensation.  Wright  v.  Pucket,  22 
Gratt.  370. 

The  appellants,  however,  do  not  claim 
that  the  agreement  was  a  contract  for  sale,  but 
a  parol  gift  of  the  lot.  It  becomes  important, 
therefore,  to  enquire  whether,  as  donees,  under 
the  facts  and  circumstances  proved,  they  oc- 
cupied any  worse  attitude  than  if  they  had 
b-^en  purchasers  for  value;  whether  they 
rould  have  demanded  a  conveyance  of  the 
Ic^ral  title  without  condition. 

It  is  certainly  true,  that  courts  of  equity 
do  not  aid  in  the  execution  of  contracts  or 
aq:reements  purely  voluntary;  and  notwith- 
standing respectable  authorities  to  tlje  con- 
trary and  what  Mr.  Justice  Story  pro- 
nounces the  "very  able"  reasoning  of  Lord 
Chancellor  Sugden,  in  Ellis  v.  Nimmo 
(Loyd  &  Goold,  333),  it  would  seem  also  to 
be  now  the  general  rule  that  such  aid  will 
not  be  given  to  carry  into  execution  con- 
tracts or  agreements  based  wholly  on  a 
meritorious  consideration — that  is,  the  mor- 
al duty  of  a  parent  to  make  provision  for 
his  child,  or  of  a  husband  to  make  like  pro- 
vision for  his  wife.  1  Story's  Eq.  Juris.,  § 
791,  and  authorities  cited  in  the  notes. 

But  whether  a  court  of  equity  will  com- 
pel the  conveyance  of  the  legal  title  of  land 


claimed  under  a  parol  gift,  supported  by  a 
meritorious  consideration,  and  by  reason  of 
which  the  donee  has  been  induced  to  alter 
his  condition  and  make  large  expenditures 
of  money  in  valuable  permanent  improve- 
ments on  the  land,  is  a  question  on  which 
the  authorities  are  not  agreed. 

Some  adjudged  cases  determine  the  ques- 
tion in  the  negative.  Pinckard  &  Pool  v. 
Pinckard's  heirs  and  others,  23  Alab.  R.  649; 
Rucker,  for,  &c.,  v.  Abell  and  others,  8  B. 
Mon.  R.  566;  Adamson  v.  Lamb,  adm'r,  3 
Blackf.  R.  446.  The  doctrine  of  other  cases 
is,  that  the  donee,  under  such  circumstances, 
becomes  the  equitable  owner  of  the  land,  and 
may  rightfully  demand  the  legal  title.  Syler's 
lessee  v.  Eckhart,  l  Bin.  R.  378;  Eck- 

261  ert   and  *others  v.   Ekert  and  others, 
3   Penn.   R.   332;   Eckert  v.   Mace   and 

others,  Id.  364;  Stewart  v.  Stewart,  3  Watts 
R.  253;  France  v.  France,  4  Halstead  Ch.  R. 
650;  Lobdell  v.  Lobdell.  36  New  York  R. 
327;  Bright  v.  Bright,  41  III.  R.  97;  Law  v. 
Henry,  39  Indiana  R.  414;  Young  v.  Glen- 
denning.  6  Watts  R.  509;  Mahon  v.  Baker,  2 
Casey  R.  519:  Atkinson  v.  Jackson,  8  Indi- 
ana R.  31;  Freeman  v.  Freeman,  43  New 
York  R.  34;  Peters  v.  Jones,  35  Iowa  R. 
512;  Neale  v.  Neales,  9  Wall.  U.  S.  R.  1. 

The  ground  of  these  last  named  decisions 
is,  that  the  parol  gift,  with  the  concurring 
facts  established,  rests  on  the  same  founda- 
tion with  a  parol  contract  for  sale  partly 
performed,  and  that  equity  will  carry  both 
into  complete  execution,  notwithstanding 
the  statute  of  frauds  and  perjuries,  for  the 
same  reason,  to- wit:  to  prevent  the  statute, 
which  was  designed  to  guard  against  fraud, 
from  being  used  as  a  means  to  perpetrate 
fraud. 

Chief  Justice  Tilghman,  in  delivering  the 
opinion  of  the  supreme  court  of  Pennsyl- 
vania, in  the  case  of  Syler's  lessee  zf.  Eck- 
hart, supra,  uses  this  language:  "Although 
the  courts  are  not  disposed  to  extend  the 
principles  on  which  parol  agreements  con- 
cerning lands  have  been  confirmed,  farther 
than  they  have  already  been  carried,  yet 
they  are  bound  by  what  has  been  decided.  It 
has  been  settled  that  where  a  parol  agreement 
is  clearly  proved,  in  consequence  of  which  one 
of  the  parties  has  taken  possession  and  made 
valuable  improvements,  such  agreement 
shall  be  carried  into  effect.  We  see  no  ma- 
terial difference  between  a  sale  and  a  grift; 
because  it  certainly  would  be  fraudulent 
conduct  in  a  parent  to  make  a  ^ift  which  he 
knew  to  be  void,  and  thus  entice  his  child 
into  a  great  expenditure  of  money  and  la- 
bor, of  which  he  meant  to  reap  the  benefit." 

Although   the  agreement  in   King's  heirs 

and  others  v.  Thompson  and  wife,  9  Peters 

R.  204,  was  not  specifically  executed,  it  was 

because    of    the    uncertainty    in    the 

262  terms    *of    the    agreement.     It    was 
there  said  that  the  expenditures  for 

the  improvements  constituted  a  valuable 
consideration.  See  also  Rerick  v.  Kern,  14 
Ser.  &  Raule  R.  267;  Sheppard  v.  Bevin  and 
others,  9  Gill  R.  32. 

An  early  decision  (1811)  of  this  court 
seems  to  accord  with  the  Pennsylvania  cases. 


96 


aoGRATT. 


Virginia  Rspokts,  Annotated. 


M3L  M^  MB 


snpra.  A  testator  having  ptit  his  daughter's 
hasband  into  possession  of  a  leasehold  tract 
of  land  and  delivered  him  the  lease,  perma- 
nent improvements  also  being  made  by  the 
son-in-law,  with  the  assistance  of  the  family, 
and  parol  declaration  by  the  testator,  that 
he  had  given  him  the  land  in  consideration 
of  his  having  married  his  daughter  and  to 
prevent  his  n\oving  to  Kentucky,  being 
proved,  it  was  decided  that  the  soa-in-law 
had  an  equitable  title  to  the  laod  for  the 
time  the  lease  had  to  run,  and  to  a  release 
of  the  legal  title  from  the  heirs  or  execu- 
tors, according  as  the  interest  conveyed  by 
the  lease  might  be  greater  or  less.  Shohc'i 
ex'ors  r.  Carr  and  wife,  3  Munf.  10.  This  was 
a  decision  by  a  court  consisting  of  Judges 
Roane,  Brooke  and  Cabell,  and  they  were 
unanimous  in  the  opinion. 

\Vc  do  not  find  the  principles  of  this  deci- 
sion denied  or  questioned  in  any  subsequent 
decision  of  this  court  which  has  come  to 
our  knowledge.  In  Darlington  v.  McCoole,  1 
Leigh  36;  Reed's  heirs  v.  Vannorsdale  and 
wife,  2  Leigh  569;  Pigg  v.  Corder,  12  Leigh 
69;  Cox  &  als.  V.  Cox,  26  Gratt  305,  specific 
execution  was  denied,  but  there  is  nothing 
to  be  found  in  either  of  these  cases  in  con- 
flict or  at  all  inconsistent  with  the  decision 
in  Shobe*s  ex'ors  v.  Carr  and  wife,  supra. 
On  the  contrary,  the  reasoning  of  the  judges 
in  some  of  these  cases  would  rather  seem 
to  confirm  the  principles  of  that  case. 

In  Reed's  heirs  v.  Vannorsdale  and  wife, 
no  expense  or  loss  was  incurred  by  Charles 
Reed  in  foregoing  his  intention  to  remove 
to  the  west,  and  m  moving  to  ami  settling 
on  the  land  promised  him  t^  his  brother, 
James  Reed;  and  Judge  Cabell  took  oc- 
M  casion  to  say  that  if  it  ^had  appeared 
that  such  expense  or  loss  had  been  in- 
curred, he  should  have  been  of  opinion  that 
specific  execution  ought  to  have  been  enforced. 

The  following  are  the  material  facts  in 
the  case  before  us:  William  Crumpton,  the 
father  of  the  female  appellant,  Mrs.  Burk- 
holder,  resided  in  the  city  of  Lynchburg  in 
1852,  and  until  he  removed  to  Danville,  in 
1865  or  1866.  In  1852,  the  date  of  the  mar- 
riage of  his  said  daughter,  he  owned  a  good 
estate,  estimated  at  from  $50,000  to  $75,000, 
and  was  free  from  debt.  At  the  institution 
of  this  suit  he  had  become  insolvent.  The 
year  after  his  marriage,  Burkholder  pur- 
chased the  lot  in  question,  then  unimproved, 
at  the  price  of  $50.  intending  to  build  upon 
it  Finding  himself  without  sufficient  means 
to  accomplish  this,  he  turned  the  lot  over  to 
Crumpton,  who  paid  for  it  and  took  the  title 
to  himself,  declaring  that  he  intended  it 
for  his  daughter,  Mrs.  Burkholder,  and  com- 
menced building  a  house  upon  it  for  her. 
Soon  after  this  Burkholder  removed  with 
his  family  to  Wytheville,  and  there  engaged 
in  his  business,  which  was  that  of  an  archi- 
tect, practical  builder,  and  manufacturer  of 
agricultural  implements.  While  his  busi- 
ness was  in  a  promising  condition,  Crump- 
too  proposed  to  him  that  if  he  would  break 
up  his  business  at  Wytheville  and  return  to 
Lynchburg,  his  wife  "should  have  the  lot, 
together  with  the  unfinished  improvements 


thereon,  as  her  own  property."  Burkholder 
acceded  to  this  proposition,  returned  to 
Lynchburg  with  his  family,  paying  his  own 
expenses  of  removal,  and  took  possession 
of  the  lot  under  the  agreement  mentioned, 
and  has  had  and  held  actual,  continuous, 
notorious,  exclusive  possession,  with  claim 
of  title  under  the  agreement  thence  hith- 
erto. The  possession  commenced  in  the 
year  1855  or  1856.  At  the  time  he  and  his 
wife  and  family  entered  into  poescssion. 
the  building  on  the  lot  was  abont  one-thira 
completed.  He  finished  the  bvilding  out  of 
his  own  means  and  means  saved  by 
tM  *the  earnings  ol  his  wife.  It  must 
have  been  completed  as  early  as  1858, 
for  in  that  year  the  lot  and  bnildinga  were 
assessed  for  taxation  at  the  value  of  $2,150. 
The  delay  in  makin^^  the  deed  of  convey- 
ance was  caused  by  mattention.  The  house 
and  lot  was  evidently  intended  as  a  home 
for  Mrs.  Burkholder  and  her  familv,  which 
included  nine  infant  children  at  the  filing 
of  the  bill  in  this  case,  and  her  right  was 
never  denied  or  called  in  question  by  her 
father,  or  any  other  person,  until  the  insti- 
tution of  the  suit.  It  was  proved  that 
Crumpton  had  made  advancements  to  his 
children,  and  that  the  house  and  lot  held  by 
Mrs.  Burkholder  did  not  exceed  in  value  the 
property  advanced  to  any  one  of  his  other 
children.  The  two  debts,  upon  which  the 
judgments  sought  to  be  enforced  against 
the  lot  were  recovered,  were  contracted,  the 
one  in  the  vear  1861  and  the  other  in  1865. 

Upon  these  facts,  clearly  and  satisfac- 
torily proved,  without  laying  down  any  gen- 
eral rufe,  we  are  of  opinion  that  at  the  date  of 
the  judgments  of  the  appellees,  Ludlam, 
Heineken  &  Co.,  and  Taliaferro  &  Mus- 
grove  against  William  Crumpton,  the  appel- 
lant, Mrs.  Burkholder  had  a  valid  equitable 
title  to  the  house  and  lot  in  question,  and  that 
the  said  judgments  are  not  liens  thereon. 

The  decree  of  the  circuit  court  of  the  city 
of  Lynchburg  must  therefore  be  reversed, 
the  bill  of  the  appellees  dismissed  as  to  the 
appellants,  and  the  cause  remanded  to  the 
said  circuit  court  for  further  proceedings 
against  the  remaining  defendants,  in  order 
to  final  decree  as  to  them. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated 
265  in  writing  and  ♦filed  with  the  record, 
that  the  lot  described  in  said  decree 
as  "lot  No.  275  in  the  bill  and  proceedings 
mentioned"  is  not  subject  to  the  lien  of  the 
judgments  in  the  bill  mentioned  of  the  appel- 
less,  Ludlam,  Heineken  &  Co.  and  Taliaferro 
&  Musgrove,  or  either  of  them,  and  the  said 
decree  is  wholly  erroneous.  Instead  of  said 
decree,  the  said  circuit  court  should  have  en- 
tered a  decree  dismissing  the  bill  of  the  com- 
plainants (the  said  appellees)  as  to  the  appel- 
lants and  the  children  of  Robert  C.  Burkholder 
and  Mary  £.  his  wife  (defendants  in  this 
cause),  and  ordering  the  payment  by  the 
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complainants  to  said  defendants  of  their 
costs  by  them  expended  in  their  defence  m 
this  cause  in  the  said  circuit  court. 

It  is  therefore  decreed  and  ordered,  that 
said  decree  be  reversed  and  annulled,  and 
Ihat  the  appellees,  Henry  Ludlam,  Gustave 
Heineken,  and  George  W.  Palmore,  late 
partners  under  the  style  of  Ludlam,  Heine- 
ken  &  Co.,  and  Nathan  C.  Taliaferro  and  J. 
V.  Musgrove,  late  partners  under  the  style 
of  Talliaferro  &  Musgrove,  pay  to  the  appel- 
lants their  costs  by  them  expended  in  the 
prosecution  of  the  appeal  aforesaid  here. 
And  this  cause  is  remanded  to  the  said  cir- 
cuit court,  with  directions  to  said  court  to 
enter  a  decree  in  the  cause  dismissing  the 
bill  of  the  complainants  (who  are  appellees 
here)  as  to  the  appellants  and  the  children 
of  Robert  C.  Burkholder  and  Mary  E.  his 
wife  (defendants  in  the  cause),  and  order- 
ing the  complainants  to  pay  to  said  defend- 
ants their  costs  by  them  in  their  defence  in 
this  cause  in  said  circuit  court  expended,  and 
for  further  proceedings,  in  order  to  final  de- 
cree in  conformity  with  the  opinion  and  prin- 
ciples herein  expressed  and  declared;  which 
is  ordered  to  be  certified  to  the  said  circuit 
court  of  the  city  of  Lynchburg. 

Decree  reversed. 


966 


♦Bowler  V.  Huston. 

[32  Am.  Rep.  673.] 


March   Term,   1878,   Richmond. 

1.  Effect  of  ForelflTB  Jndflrment — Constitu- 
tional lia^r.* — That  the  judgrment  of  one  state 
may  have  in  another  the  effect  provided  for  by  the 
constitution  of  the  United  States,  Article  IV,  sec- 
tion 1,  and  the  act  of  congress  of  May  26,  1790, 
the  court  in  which  the  judgment  was  rendered  must 
have  had  jurisdiction  of  the  case  when  it  pro- 
nounced the  judgment. 

2.  Same — Same. — Whether  or  not  a  defendant  re- 
sides in  the  state  in  which  the  action  is  brought, 
he  must  be  summoned,  or  appear  in  person  or  by 
attorney,  in  the  suit,  in  order  to  give  the  court  ju- 
risdiction of  the  case,  so  as  to  give  its  judgment 
the  effect  in  another  state  provided  for  by  the  con- 
stitution and  act  of  congress. 

8.  Same — Rlirbta  of  Defendant. — It  is  per- 
fectly competent  for  a  defendant,  in  an  action  in 
one  state,  on  a  judgment  rendered  in  another,  to 
plead  and  show  in  his  defence  that  he  was  not  sum- 
moned, and  did  not  appear,  in  person  or  by  at- 
torney, in  the  suit  in  such  other  court;  and  that, 
too,  even  though  it  be  expressly  stated  in  the 
record  of  the  suit  in  that  court  that  he  was  ac- 
tually summoned  and  did  so  appear. 

4.  Plead Inir- — This  defence  ought  to  be  made  by 
special  plea. 

5.  PartnerslilpB — ^Dlsaolntlon — Rlffltt  to 
Retain    Connael. — One    member    of   a   dissolved 

*Forelirn  Jndarments. — The  principal  case  is 
dted,  and  its  rulings  as  to  what  is  necessary  to  give 
to  a  judgment  of  one  state  effect  in  another  state  is 
approved  in  Piedmont,  etc.,  Ins.  Co.  v.  Ray,  75  Va. 
823.  See  also  Wilson  et  a/,  v.  Bank  of  Mt.  Pleasant, 
6  Leigh  570;  4  Min.  Inst.  (2nd  Ed.)  795.  12  Am.  & 
Bng.  Enc  Law  148.  The  principal  case  is  distinguished 
in  Stewart  v.  Northern  Assurance  Co.,  45  W.  Va.  740. 


partnership  has  no  authority,  unless  specially  given, 
to  retain  an  attorney  to  defend  the  other  members 
of  the  late  firm  in  an  action  brought  againat  them. 
Such  authority  does  not  result  from  the  partnership 
itself. 

6.  '  Same — Same — Bffect  of  Forel^rm  Jndflr- 
ment — Rights  of  Partner  Not  a  Party  to 
Action. — A  judgment  rendered  in  another  state 
against  all  the  members  of  a  partnership,  after  the 
dissolution  of  the  partnership,  does  not  personally 
bind  a  member  of  said  partnei-ship  not  served  with 
process  and  not  appearing  in  the  case,  although  the 
other  members  were  served,  or  appeared  and 
caused  an   appearance  to  be  entered  for  all. 

7.  Same — Same — Same — Conatltntlonal  I^a^r. 
— A  judgment  in  New  York  under  uie  Code  of  pro- 
cedure of  that  state  against  the  members  of 

267  31   dissolved  partnership,    *one   of  whom    was 
not  served    with    process    and  did  not  ^pear 

in  person  or  by  attorney  in  the  suit,  is  not  such  a 
judgment  as  is  contemplated  by  the  constitution 
and  act  of  congress,  as  to  such  person. 

The  case  is  fully  stated  by  Judge  Mon- 
cure  in  his  opinion. 

John  Dunlop,  for  the  appellant. 

Robert  Howard,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  ren- 
dered by  the  circuit  court  of  the  city  of 
Richmond  on  the  2d  day  of  November,  1874, 
in  an  action  of  debt  brought  in  said  court 
on  a  judgment  obtained  at  a  supreme  court 
of  the  state  of  New  York  for  the  city  and 
county  of  New  York. 

A  copy  of  the  record  of  the  case  in  which 
said  judgment  was  obtained  is  set  out  in  the 
declaration  in  said  action  of  debt. 

The  parties  to  said  case  are  described  in 
said    record    as    "Henry    Huston,    plaintiff, 

against  Bowler  (whose  given  name  is 

unknown  to  plaintiff),  Charles  C.  Herbert, 
and  Charles  Illius,  defendants."  The  case 
was  commenced  early  in  June,  1869. 

In  the  complaint,  which  was  filed  on  or 
about  the  same  day,  and  was  signed  by  the 
plaintiff's  attorneys,  it  was  charged  that  at 

all    the   terms   thereinafter   mentioned  

Bowler  (whose  given  name  is  unknown  to 
•  plaintiff),  Charles  C.  Herbert,  and  Charles 
Illius,  the  defendants  above  named,  were 
partners  in  business  in  the  city  of  New 
York,  under  the  firm  name  of  Bowler.  Herbert 
&  Co. ;  that  on  the  17th  day  of  November, 
1864,  certain  persons,  under  their  firm 

268  name  of  N.  T.  Carter  &  Co.,  *madc 
their  draft  or  bill  of  exchange  in  writ- 
ing, dated  on  that  day  and  directed  to  the  de- 
fendants, under  their  firm  name  of  Bowler, 
Herbert  &  Co.,  and  thereby  required  the 
said  defendants,  three  months  after  the  date 
thereof,  to  pay  to  the  order  of  themselves 
the  sum  of  $1,624,  and  the  said  defendants 
afterwards,  to-wit :  on  the  22d  day  of  Novem- 
ber, 1864,  for  value  received,  accepted  the  said 
draft  or  bill;  that  thereafter,  and  before  the 
maturity  of  said  bill  or  draft,  the  plaintiff  be- 
came, and  then  was,  the  lawful  owner  and 
holder    for   a   valuable    consideration;    and 
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that  the  defendants  had  not  paid  the  same 
nor  any  part  thereof,  except  the  sum  of 
$1,000,  but  were  justly  indebted  to  the  plain- 
tiff in  the  sum  of  $624,  with  interest  thereon 
from  the  20th  day  of  February,  1865.  Where- 
fore the  plaintiff  demanded  judgment 
against  the  defendants  for  the  said  sum  of 
$624  and  interest,  besides  the  costs  and  dis- 
bursements of  the  suit,  &c. 

The  summons  to  answer  said  complaint 
was  returned   with   an   affidavit   of   service 
thereof,  on  the  24th  day  of  June,  1869,  on 
Charles  C.  Herbert,  one  of  the  defendants. 
It  docs  not  appear  to  have  been  ever  served 
on  either  of  the  other  two  defendants,  or 
that   the    defendant,    Henry     Bowler,     the 
plaintiff  in  error,  ever  had  any  knowledge 
or  information  as  to  the  existence  of  the 
case  until  after  it  had  ceased  to  exist.    But 
it  does  appear,  as  will  presently  be   seen, 
that     the    defendant.    Charles    Illius,    had 
knowledge  of  it  soon  after  it  was  brought. 
An  answer  was  filed  to  said  complaint  in 
July,  1869,  and  was  signed  by  ** Sullivan  & 
Bracken,    defendants*    attorneys,    29    Wall 
street,  New  York."    It  contains  sixteen  par- 
agraphs, which   are   numbered  accordingly, 
and  states  in  substance,  among  other  things, 
that  on  or  about  the  5th  of  October,  1864,  a 
firm  doing  business  as  miners  and  shippers  of 
coal  in  the  city  of  Philadelphia,  under  the  firm 
name  of  Carter  &  Co.,   through   one   Henry 
Huston,  the  plaintiff  in  said  case,  bar- 
M     gained  with   the  defendants'  *firm  of 
Bowler,   Herbert  &  Co.,   whereby   said 
Huston,  on  the  part  of  said  Carter  &  Co., 
agreed  to  sell  and   deliver  to  said   firm  of 
Bowler.  Herbert   &  Co.  a  certain  quantity 
of  good,  clean  anthracite  coal;  that  defend- 
ant's firm  were  to  receive  on  their  barge  at 
Richmond,  Pennsylvania,  the  said  coal,  and 
pay  for  the   same   by   their   note   at  three 
months;  that  in  pursuance  of  said  contract 
a  certam  quantity  of  coal  was  shipped  by 
said  Carter  &  Co.  on  a  barge  for  defendant, 
and  at  the  same  time  a  bill  and  draft  for  the 
amount  thereof,  $1,624,  was  sent  to  them; 
that  said  bill  and  draft  were  forwarded  and 
received  and  accepted  by  said  defendants' 
firm  long  before  the  arrival  of  the  coal  at 
Albany,   New   York,    where   the    defendants 
were  to  receive  the  same,  and  that  said  bill 
was  received  and  draft  accepted  by  the  de- 
fendants, relying  upon  the  good  faith  and 
honesty  of  said  Carter  &  Co.,  and  believing 
that  they  had  fulfilled  the  terms  of  the  con- 
tract; that  on  the  arrival  of  the  coal  at  Al- 
bany, and  its  being  unloaded,  it  was  found 
to  be  not  of  the  quality  contracted  for,  and 
totally  unfit  for  use;  that  defendants'  firm 
immediately  informed  said  Carter  &  Co.  of 
this  fact,  and  demanded,  as  same  was  bulky 
and  expensive  to  load  and  return  to  Penn- 
sylvania,  that   they   should    take    the    same 
under   their    control;    that    the    defendants' 
firm  not  being  able  to  re-ship  and  return  said 
coal  to  Carter  &  Co.,  and  the  latter  not  hav- 


but  requested  defendants  to  leave  the  mat- 
ter open  for  future  adjustment,  to  which  de- 
fendants agreed;  that  before  any  adjustment 
was   had,   and  about   May,   1865,  and   long: 
after  the  maturity  of  the  draft  accepted  by 
defendants,  they,  at  the  earnest  soHcitation 
of  Carter  &  Co.,  accepted  and  paid  them  a 
draft  for  the   sum  of  $1,000,  on   ac- 
WO      count,  for  the  adjustment  ♦that  was 
to  be  made  for  the  value  of  the  coal: 
that  though  defendants'  firm  have  ever  de- 
sired, asked  for  and  tried  to  obtain  the  ad- 
justment as  aforesaid,  they  have  never  been 
able  to  obtain  one,  said  Carter  &  Co.  ever 
puning  It  off  from  time  to  time,  and  eventu- 
ally neglecting  and  refusing  to  make  the  same ; 
that  subsequently  said   Carter  &  Co.  wrong- 
fully and  fraudulently  passed  the  draft  ac- 
cepted by  defendajits'  firm  without  considera- 
tion, and  after  its  maturity  to  the  plaintiff,  for 
the    purpose    of    harrassing    defendants    and 
forcing  them  to  make  an  unjust  settlement  or 
purchase  quiet,  the  said  Huston,  the  plain- 
tiff, having  full  knowledge  of  all  the  facts 
therein  before  alleged,  and  that  the  amount 
oaid    by    defendants,    to- wit:    the    sum    of 
$1,000,  was  more  than  sufficient  to  pay  for 
the  coal  shipped  to  and  forced  upon  defend- 
ants, and  that  said  Carter  &  Co.  and  said 
plaintiff,  their  agent,  were  fully  aware  of  this. 
Wherefore,  defendants  demanded  judgment 
for  dismissal  of  the  complaint.  &c. 

Annexed  to  the  said  answer  is  an  affidavit 
made  by  the  said  Charles  Illius  on  the  17th 
day  of  July,  1869,  stating  that  "he  is  one  of 
the  defendants  above  named,  that  he  is  ac- 
quainted with  all  the^facts  of  the  case,  and 
that  he  has  read  the  foregoing  answ.er  and 
knows  the  contents  thereof,  and  that  the 
same  is  true  to  his  own  knowledge,  except 
as  to  the  matters  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  matters 
he  believes  it  to  be  true." 

A  copy  of  said  answer  was  served  on 
plaintiff's  attorneys,  who,  it  seems,  gave  "no- 
tice of  settlement  or  order"  to  defendants'  at- 
torneys; but  having  made  default  on  the  same. 
It  was  dismissed  by  order  of  the  court;  where- 
upon the  defendants*  attorneys  gave  notice  to 
the  plaintiff's  attorneys  on  the  30th  of  July, 
1869,  that  the  said  answer  was  reserved. 
No  further  order  or  other  proceeding  ap- 
pears to  have  been  made  or  taken  in 
271  the  case  after  the  said  30th  day  of  *Julv. 
1869,  until  the  28th  day  of  January, 
1874,  when  notice  was  given  by  the  said 
plaintiff's  attorneys  to  the  said  defendants' 
attorneys  that  the  bill  of  costs  endorsed  in 
the  notice  would  be  presented  to  the  clerk 
of  the  county  of  New  York  for  adjustment, 
&c.,  at  his  office  in  the  city  of  New  York,  on 
Friday,  the  30th  day  of  January,  1874,  &c.,- 
and  on  the  same  day  due  service  of  a  copy 
of  said  bill  of  costs  and  notice  of  taxation 
of  the  same  was  admitted  by  the  said  at- 
torneys for  defendants. 

On  the  30th  day  of  January,  1874,  John  P. 


ing  taken  possession  of  the  same,  defendants,    Reed.  Jr.,  one  of  the  attorneys  of  the  plain- 
m  order  to  save  loss,  notified  Ihem  to  have  the    tiff  in  the  case,  made  oath  that  on  or  about 


same  appraised,  and  that  they  would  pay  for 
the  same  at  such  appraised  value;  that  said 
Carter  &  Co.  were  not  willing  to  do  this. 


the  22d  day  of  January,  1874,  Charles  Illius. 
one  of  the  defendants,  informed  deponent 
that  the  full  name  of  the  defendant,  Bowler,. 
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was  Henry  Bowler,  and  on  the  ssme  30th 
day  of  January,  1874,  on  motion  of  the  said 
Reed,  Jr.,  it  was  ordered  that  th«  snmxnons 
and  complaint  in  the  case  be  afoeoded  by 
inserting  the  name  Henry  before  the  word 
"Bowler,"  in  the  style  of  the  case,  and  that 
the  words  ''whose  given  nante  is  ODknown*" 
be  stricken  out.  And  on  the  same  day  the 
case  was  tried  by  the  supreme  ooort  for  the 
city  and  county  of  New  York,  and  a  jtiry, 
and  the  defendants  not  appearing  a  verdict 
was  rendered  therein  for  the  plamtitf  for  the 
sum  of  $1,014.69,  and  his  costs  having  been 
adjusted  at  $210.73,  on  the  raotsoQ  of  the 
attorneys  for  said  plaintiff,  it  was  adJTKlged 
that  the  plaintiff  recover  of  said  defendants 
the  sum  of  $1,014.69,  foond  by  the  jury,  with 
$210.73  costs,  together  amounting  to  the 
sum  of  $1,225.42. 

On  the  6th  day  of  April,  1874,  a  little 
more  than  two  months  after  the  said  judg- 
ment was  obtained,  an  action  of  debt  was 
brought  thereon  in  the  circuit  court  of  the  dty 
of  Richmond,  as  before  mentioned,  the  par- 
ties to  the  action  being  described  in  the  decla- 
ration therein  as  "Henry  Huston,  plaintiff," 
and  "Henry  Bowler,  Charles  C.  Herbert  and 
Charles  Illius,  late  partners  doing  busi- 
272  ness  ♦in  the  city  of  New  York,  under 
the  firm  name  of  Bowler,  Herbert  & 
Co.,  defendants."  The  said  Henry  Bowler, 
who  resided  in  the  city  of  Richmond,  was 
the  only  one  of  the  said  defendants  who 
was  summoned  and  appeared  to  the  said  ac- 
tion, the  other  two  being  non-residents  of 
the  state  of  Virginia. 

On  the  2d  day  of  November,  1874,  came 
the  parties  by  their  aftorneys,  and  the  de- 
fendant, Henry  Bowler,  pleaded  nil  debet, 
and  put  himself  upon  the  country,  and  the 
plaintiff  likewise  (issues  having  previously 
been  also  joined  upon  the  pleas  of  nul  tiel 
record  and  the  statute  of  limitations)  and 
the  said  defendant  then  tendered  to  the 
court  three  special  pleas  in  writing,  to  the  fil- 
ing of  which  the  plaintiff  objected,  and  the 
court  rejected  said  special  pleas  and  refused 
to  permit  them  to  be  filed  (the  same  special 
pleas  having  also  been  tendered,  objected  to 
and  rejected  as  aforesaid  at  previous  term  of 
the  said  court)  ;  and  neither  party  demanding 
a  jury,  and  the  evidence  being  heard,  it  was 
considered  by  the  court  that  the  plaintiff 
recover  against  the  defendant,  Henry  Bowler, 
$1,22.1.42,  with  interest  at  the  rate  of  seven 
per  centum  per  annum  on  $1,014.69,  part 
thereof,  from  the  31st  day  of  January,  1874, 
till  paid,  and  his  costs,  &c. 

To  the  opinion  of  the  court  rejecting  the 
said  special  pleas,  the  defendant  excepted, 
and  the  said  pleas  are  set  out  in  the  bill  of 
exceptions.  They  do  not  very  materially 
vary  from  each  other,  and  onlv  one  of  them 
need  to  be  set  out  here.  The  first  is  as 
follows: 

"Plea  No.   1. 

"And  for  a  further  plea  in  this  behalf,  the 
=aid  defendant.  Henry  Bowler,  says  that 
though  said  judgment  was  in  fact  obtained 
by  plaintiff  against  said  defendant,  Henry 
Bowler,    and    two    other    certain    persons, 


named  therein  respectively,  Charles  C.  Her- 
bert and  Charles  Illius,  in  the  sopveme  court 
of  the  state  of  New  York,  for  the  city 
873  *and  county  of  New  York,  said  judg- 
ment was  ci>tained  frauduleDdy  against 
this  defendant,  Henry  Bowler,  indhridually, 
insomuch  as  said  defendant  was  not,  at  any 
time,  served  with  process  issuing  oat  of  said 
court  at  the  suit  of  said  pUxntiff,  for  the 
cause  of  action  upon  which  said  judgment 
was  obtained;  nor  did  said  defendant,  Hen- 
ry Bowler,  ever  appear  in  person  in  said 
court  to  answer  the  plaintiff  in  said  action, 
for  which  kaid  judgment  was  so  obtained;  nor 
did  said  defendant,  Henry  Bowkr.  at  any 
time  or  in  any  way  or  manner  aothorize  or 
empower  any  person  or  persons  whomso- 
ever to  appear  as  his  (said  defendant's)  attor- 
ney, or  attorneys,  in  said  court  to  answer  the 
plaintiff  in  said  action  in  which  said  judgment 
was  so  obtained ;  nor  had  he,  the  said  defend- 
ant, Henry  Bowler,  at  any  time  before  the 
recovery  of  said  judgment,  any  notice  or 
knowledge  of  any  process  or  suounons,  or  of 
any  proceeding  in  said  action,  or  any  means 
or  opportunity  of  defending  himself  therein  or 
therefrom;  and  this  he  is  ready  to  verify. 
Wherefore  said  defendant  prays  judgment 
whether  the  plaintiff  his  action  aforesaid 
ought  to  have  and  maintain  against  him,  the 
said  Henry  Bowler.  Henry  Bowler." 

An  affidavit  to  the  truth  of  the  plea  is  an- 
nexed thereto. 

The  defendant  applied  to  this  court  for  a 
writ  of  error  to  said  judgment,  which  was 
accordingly  awarded.  The  main,  if  not  the 
only  error  in  the  said  judgment  assigned  in 
the  petition  for  a  writ  of  error,  is  the  rejec- 
tion of  the  said  special  pleas,  which  rejec- 
tion is  complained  of  for  sevwal  reasons 
set  forth  in  the  petition. 

Whether  the  said  judgment  be  erroneous 
or  not,  is  the  question  which  this  court  has 
now  to  decide. 

This  is  an  action  of  debt  brooght  in  this 
state  on  a  judgment  of  another  state,  to- 

wit:   New  York. 
274  ♦By  the  constitution  of  the  United 

States,  Article  IV,  section  1,  it  is  de- 
clared that  "full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  rec- 
ords and  judicial  proceedings  of  every  other 
state.  And  the  congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such 
acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof." 

The  act  of  congress  of  May  26th,  1790, 
Vol.  I,  p.  115,  after  providing  the  mode  by 
which  they  shall  be  authenticated,  declares  that 
"the  said  records  and  judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them  in  every  court  within 
the  United  States,  as  they  have,  by  law  or 
usage,  in  the  courts  of  the  state  from 
whence  the  said  records  arc  or  shall  be  taken." 

For  the  judicial  decisions  which  have  been 
made  in  regard  to  the  aforesaid  provisions 
of  the  constitution  and  the  act  of  congress, 
reference  may  be  had  to  2  American  Lead- 
ing Cases,  with  notes  by  Hare  &  Wallace, 
5th  edition,  pp.  597-664;  the  leading   cases 
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there  reported  being  Mills  v.  Duryee,  7 
Cranch  R.  481-487,  and  McElmoyle  v, 
Cohen,  13   Peters   R.   312-330. 

In  Mitts  V.  Duryee,  it  was  held  that  nil 
debet  is  not  a  good  plea  to  an  action 
founded  on  a  judgment  of  another  state; 
and  such  has  been  the  uniform  doctrine  on 
the  subject  ever  since. 

As  a  necessary  consequence,  it  has  also 
ever  since  been  uniformly  held  that  nul  tiel 
record  is  a  good  plea  in  such  case. 

In  regard  to  the  construction  and  effect  of 
the  provisions  of  the  constitution  of  the 
United  States  and  the  act  of  congress  afore- 
said, it  has  been  repeatedly  held,  and  is 
firmly  established  by  decisions  of  the  supreme 
court  of  the  United  States,  and  of  many,  if 
not  most  of  the  several  states,  that  the  effect 
thus  given  in  an  action  in  one  state  upon 
275  a  judgment  obtained  in  ^another,  is 
based  upon  the  assumption  that  the 
I'ourt  in  which  the  judgment  was  obtained 
had  jurisdiction  of  the  case  when  it  pro- 
nounced such  judgment.  It  is  not  neces- 
sary, of  course,  that  a  defendant  against 
whom  a  judgment  is  obtained  should  reside 
in  the  state  in  which  the  judgment  is  ren- 
dered, in  order  to  give  the  court  rendering 
the  judgment  jurisdiction  of  the  case.  It  will 
have  such  jurisdiction,  though  the  defendant  be 
a  non-resident  of  the  state,  if  he  be  summoned 
therein,  or  appear  in  person,  or  by  attorney, 
to  the  suit  But  whether  he  resided  therein  or 
not,  he  must  be  so  summoned,  or  appear,  in 
order  to  give  the  court  jurisdiction  of  the 
case,  so  as  to  give  its  judgment  the  effect 
in  another  state  provided  for  by  the  consti- 
tution and  act  of  congress  aforesaid.  And 
it  is  perfectly  competent  for  a  defendant  in 
an  action  in  one  state,  on  a  judgment  ren- 
dered in  another,  to  plead  and  show  in  his 
defence  that  he  was  not  summoned  and  did 
not  appear  in  person  or  by  attorney  in  the 
suit  in  such  other  court;  and  that.  too.  even 
though  it  be  expressly  stated  in  the  record 
of  the  suit  in  that  court  that  he  was  actully 
summoned  or  did  so  appear.  The  judgment 
is  not  conclusive  on  either  of  those 
points,  though  it  may  be  conclusive  on  the 
merits  if  the  court  have  jurisdiction  of  the 
case. 

That  such  has  been  the  course  of  the  deci- 
sions on  this  subject,  will  apnear  by  reference 
to  the  following,  among  others:  Bissell  v. 
Briggs,  9  Mass.  R.  462  (1813);  Starbuck  v. 
Murray,  5  Wend.  R.  148  C  18:^0);  Mervin  r. 
Kumbel,  23  Id.  293  (1840) ;  Wilson  v.  Bank  of 
Mt.  Pleasant.  6  Leigh,  2d  edition.  570  (1835); 
Glcason  v.  Dodd,  4  Mete.  R.  .^33  (1842); 
Shclton  V.  Tiffin  &  al..  6  How.  U.  S.  R. 
163  (1848);  D'Arcy  v.  Ketchum  &  al.,  11  Id. 
165  (1850);  Rape  v.  Heaton,  9  Wise.  R.  328 
(1859);  Public  Works  v.  Columbia  College 
17  Wall.  U.  S.  R.  521  (1873);  Thompson  v. 
Whitman,  18  Id.  457  (1873).    In  the  last  case, 

as  in  others,  it  was  held  that  "the  record 
t76    of  a   judgment   *rendered   in    another 

state  may  be  contradicted  as  to  the 
facts  nece«sary  to  give  the  court  jurisd'c- 
tion;  and  if  it  be  shown  that  such  facts  did 
not  exist,  the  record  will  be  a  nullity,  not- 
withstanding it   may   recite    that    they   did 


exist."  Knowles  v.  The  Gaslight  &  Coke 
Co.,  19  Id.  58  (1873).  In  that  case  it  was 
held  that,  ''in  an  action  on  a  judgment  in  an- 
other state,  the  defendants,  notwithstand- 
ing the  record  shows  a  return  of  the  sheriff 
that  he  was  personally  served  with  process^ 
may  show  the  contrary,  namely,  that  he  was 
not  served,  and  that  the  court  never  ac- 
quired jurisdiction  of  his  person.''  And 
the  case  of  Thompson  v.  Whitman,  supra,de- 
cided  by  the  same  court  in  the  same  year, 
was  affirmed  and  applied.  Hill  v,  Mbnden- 
hall,  21  Id.  453  (1874).  In  that  case  it  was 
held  by  the  Chief  Justice  Waite,  delivering 
the  opinion  of  the  whole  court,  that  "since 
the  cases  of  Thompson  v.  Whitman,  18  Wall. 
U.  S.  R.  457,  and  Knowles  v.  Gaslight  & 
Coke  Co.,  19  Id.  58,  it  may  be  considered  as 
settled  in  this  court,  that  when  a  judgment 
rendered  in  one  state  is  sued  upon  in  an- 
other, the  defendant  may  contradict  the  rec- 
ord to  the  extent  of  showing  that  in  point 
of  fact  the  court  rendering  the  judgment 
did  not  have  jurisdiction  of  his  person.  If 
such  showing  is  made,  the  action  must  fail, 
because  a  judgment  obtained  under  such 
circumstances  has  no  effect  outside  of  the 
state  in  which  it  was  rendered.  In  Under- 
wood V.  McVeigh,  23  Gratt.  409,  Judge 
Christian  delivering  the  unanimous  opinion 
of  this  court,  laid  down  the  principle,  among 
others  of  a  like  kind,  that  "no  sentence  of 
any  court  is  entitled  to  the  least  respects  in 
any  other  court  or  elsewhere  when  it  has 
been  pronounced  ex  parte  and  without  op- 
portunity of  defence."  To  the  same  effect  is 
Windsor  v.  McVeigh,  3  Otto  R.  274.  See  also 
the  following  books  on  the  same  subject, 
viz:  1  Kent's  Com.,  eleventh  edition,  p.  261, 

marg.  and  notes;  1  Rob.  Pr.  219:  «  Td. 
877     437;   7   Id.   109;   1   Smith's   Ldg.  *Cas., 

7th  Am.  ed.  pp.  1118-1146;  2  Id.  828;  2 
American  Leading  Cases,  supra. 

The  summons  to  answer  the  complaint  in 
the  action  of  debt  in  New  York  appears  from 
the  record  to  have  been  executed  on  one 
only  of  the  three  defendants,  to-wit:  Charles 
C.  Herbert;  though  another  of  them,  to-wit: 
Charles  Illius,  had  notice  aifd  joined  in  the 
defence  of  the  action,  and  made  oath  to  the 
truth  of  the  facts  stated  in  the  answer.  The 
third  defendant,  Henry  Bowler,  appears  never 
to  have  been  summoned  to  answer  the  com- 
plaint, nor  to  have  appeared  to  defend  the  ac- 
tion, in  person  or  by  attorney,  nor  to  have 
authorized  any  attorney  to  appear  for  him 
for  that  purpose,  nor  to  have  had  "at  any 
time  before  the  recovery  of  judgment  in 
said  action  any  notice  or  knowledge  of  any 
process  or  summons,  or  of  any  proceeding  in 
said  action,  or  any  means  or  opportunity  of 
defending  himself  therein  or  therefrom,"  as 
he  avers  in  his  special  pleas  which  he  offered, 
but  which  were  rejected  in  the  action  brought 
in  this  state  on  the  said  judgment  as  afore- 
said. The  said  Henry  Bowler  no  doubt  resided 
in  the  city  of  New  York  when  the  contract 
was  made,  to-wit:  in  November,  1864,  and 
probably,  also,  when  the  said  action  was 
i  brought  thereon  in  New  York  in  June,  1869. 
If  he  did  not  then  reside  in  the  city,  he  no 
doubt  resided  elsewhere  in  the  state  of  New 
York,  as  he  does  not  aver  in  his  said  special 
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pleas  that  he  was  then  a  non-resident  of  the 
state  of  New  York.  His  christian  name  was 
then  unknown  to  the  plaintiffs  or  their  attor- 
neys in  the  said  action,  and  continued  to  be  un- 
known to  them  until  about  the  22d  day  of  Jan- 
uary, 1874,  a  few  days  before  the  judgment  in 
the  said  action  was  rendered,  when  it  was  as- 
certained by  one  of  the  said  attorneys;  and  a 
few  days  thereafter,  and  indeed  on  the  very 
day  on  which  the  judgment  was  rendered,  to- 
wit :  the  30th  day  of  January,  1874,  it  was  in- 
serted, for  the  tirst  time^  in  the  blank 
278  which  had  been  left  for  it  in  the  ♦pro- 
ceedings in  said  action.  The  said  Hen- 
ry Bowler  ceased  to  be  a  resident  of  the 
city  and  state  of  New  York,  but  at  what 
time  docs  not  appear,  though  probably  after 
the  said. action  there  was  brought,  but  no 
doubt  before  the  judgment  was  rendered 
therein.  When  the  action  was  brought  in  the 
circuit  court  of  the  city  of  Richmond  on  the 
said  judgment  he  resided  in  the  said  city, 
but  how  long  he  had  previously  resided 
therein  does  not  appear,  nor  is  the  fact  material. 

It  was  insisted  by  the  counsel  for  the  de- 
fendants in  error  in  their  argument  of  this 
case,  that  it  appears  from  the  record  of  the 
action  in  New  York  that  the  defendants  ap- 
peared in  that  action  by  their  attorneys,  which 
means  that  all  of  the  defendants  so  appeared; 
and  that  any  or  either  of  the  defendants  had 
a  right  to  employ  attorneys  to  appear  for  all 
in  the  action,  even  though  the  partnership  may 
have  been,  as  it  no  doubt  was,  previously 
dissolved;  the  said  counsel  contending  that 
a  partnership,  though  actually  dissolved  for 
all  purposes  of  carrying  on  the  business  of 
the  partnership,  is  considered  as  continu- 
ing until  all  its  business  is  settled  and 
ended. 

In  regard  to  what  the  record  shows  as  to 
the  appearance  of  the  defendants  by  their 
attorneys,  it  was  insisted  by  the  counsel  for 
the  plaintiff  in  error  that  the  word  defend- 
ants here  means  only  the  two  defendants, 
Herbert  and  Illius,  who  were  actually  be- 
fore the  court.  But  even  if  it  was  intended 
to  embrace  the  third  defendant  also,  Bow- 
ler, we  have  seen  that  it  was  still  competent 
for  that  defendant  to  traverse  the  fact  that 
any  attorney  was  employed  in  the  case  by 
him  or  on  his  authority. 

In  regard  to  the  authority  of  any  of  the 
members  of  a  dissolved  partnership  to  re- 
tain an  attorney  to  defend  the  other  mem- 
bers of  the  late  firm  in  an  action  brought 
asrainst  them,  it  seems  to  be  now  well  set- 
tled that  no  such  authority  exists,  unless 
specially  given.    It  does  not  result  from  the 

partnership  itself. 
279  ♦This    was    held    in    a   very    recent 

case,  decided  in  1875  by  the  supreme 
court  of  the  United  States,  Hall  &  al.  v.  Lan- 
ning  &  al.,  1  Otto  160.  There  it"  was  held  that 
a  member  of  a  partnership  residing  in  one 
state,  not  served  with  process  and  not  ap- 
pearing, is  not  personally  bound  by  a  judg- 
ment recovered  in  another  state  against  all 
the  parties  after  a  dissolution  of  the  firm, 
although  the  other  members  were  served, 
or  did  appear  and  cause  an  appearance  to 
be  entered  for  all,  and  although  the  law  of 


the  state  where  the  suit  was  brought  au- 
thorized such  judgment;  and  that  after  the 
dissolution  of  a  partnership  one  partner 
has  no  implied  authority  to  cause  the  ap- 
pearance of  another  partner  to  be  entered  to 
a  suit  brought  against  the  firm.  And  a  quaere 
is  added  by  the  reporter  to  his  caption  of 
the  report  of  said  case;  Whether  such  im- 
plied authority  exists  during  the  continu- 
ance of  the  partnership?  But  it  is  unneces- 
sary to  decide  that  question  in  this  case. 

It  is  obvious,  and  indeed  seems  to  have 
been  admitted  by  the  counsel  on  both  sides 
in  their  argument  of  this  case,  that  the  ac- 
tion in  New  York  was  under  section  13ft 
(as  amended  in  1866)  of  the  Code  of  Pro- 
cedure of  that  state,  page  101,  which,  so  far 
as  it  relates  to  this  case,  is  as  follows: 
"Where  the  action  is  against  two  or  mort 
defendants,  and  the  summons  is  served  on 
one  or  more  of  them,  but  not  on  all  of 
them,  the  plaintiff  majr  proceed  as  follows: 
1.  If  the  action  be  against  defendants  joint- 
ly indebted  upon  contract,  he  may  proceed 
against  the  defendants  served,  unless  the 
court  otherwise  direct;  and  if  he  recover 
judgment,  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted,  so  far  only 
as  that  it  may  be  enforced  against  the  joint 
property  of  all  and  the  separate  property  of 
the  defendants  served,  and  if  they  are  sub- 
ject to  arrest,  against  the  persons  of  the  de- 
fendants served,"  &c. 

Supposing  the  proceeding  to  have 
280  been  had  and  the  ♦judgment  to  have 
been  obtained  in  New  York  under  the 
section  aforesaid,  it  is  obvious  that  the  judgr- 
ment  can  have  effect  only  in  the  state  of 
New  York,  and  against  the  joint  property 
of  all  the  defendants  and  the  separate  prop- 
erty of  such  of  them  only  as  were  served 
with  process  there,  and  against  the  persi>ns 
of  the  latter  if  they  were  subject  to  arrest; 
and  that  it  cannot  have  any  effect  extra  ter- 
ritorium.  And  at  all  events,  that  it  cannot 
have  the  effect  of  a  judicial  proceeding  of 
one  state  on  which  judgment  may  be  recov- 
ered in  another,  under  the  provisions  of  the 
constitution  of  the  United  States  and  act  of 
congress  aforesaid,  against  a  defendant  who 
was  not  served  with  process  in  such  judi- 
cial proceeding,  and  did  not  appear  therein, 
in  person  or  by  attorney.  The  only  purpose 
of  an  action  in  another  state  on  such  a 
judgment,  is  to  obtain  a  personal  judg- 
ment against  the  defendant  residing  or  who 
may  happen  to  be  therein,  and  who  was  not 
served  with  process  and  did  not  appear  to 
the  first  action.  The  judgment  in  that  ac- 
tion is  no  evidence  against  him  in  an  ac- 
tion brought  thereon  in  another  state.  In 
its  very  nature  it  is  confined  in  its  operation 
to  the  state  in  which  it  was  obtained  and 
by  which  it  was  authorized.  It  was  not,  and 
could  not  have  been,  authorized  with  a  view 
to  another  state,  or  to  the  provision  of  the 
constitution  and  act  of  congress  aforesaid. 
At  all  events  it  can  have  no  greater  effect 
than  would  a  judgment  of  a  foreign  state 
in  an  action  brought  thereon  in  this  state. 

The  proceedings  in  this  case  illustrate  the 
wisdom    of    confining    the    operation    of    a 
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jndgment  obtained  under  the  aforesaid  sec- 
tion of  the  New  York  Code  of  Procedure  to 
the  jurisdiction  in  which  it  is  obtained,  and 
not  extending  it  to  other  states  under  the 
provision  of  the  constitution  and  act  of  con- 
gress aforesaid,  and  show  that  the  greatest 
injustice  might  otherwise  be  done. 

The  defendant  in  the  action  in  this 
181  state  was  not  served  *with  process  in 
the  action  in  New  York,  and  did  not 
appear  therein,  and  had  no  knowledge  or 
information,  as  he  says  on  oath,  of  the 
pendency  of  that  action.  He  was  a  member 
of  the  firm  in  the  city  of  New  York,  which 
made  the  contract  with  the  firm  in  the  city 
of  Philadelphia,  on  which  contract  that  ac- 
tion was  brought.  The  contract  was  for  the 
purchase  of  coal,  to  be  shipped  from  Rich- 
mond, Pennsylvania,  to  Albany,  New  York. 
It  was  made  in  October,  1864;  shortly  after 
which  the  coal  was  shipped  and  a  bill  of  ex- 
change at  three  months  was  drawn  by  the 
vendors  on  the  vendees  for  $1,624,  the  price 
of  the  coal,  according  to  the  contract,  which 
bin  was  accepted  by  the  vendees  before  they 
received  the  coal.  When  the  coal  arrived  at 
.\lbany  it  was  found,  as  the  vendees  con- 
tended, to  be  not  of  the  quality  contracted 
for  and  totally  unfit  for  use,  and  they  of- 
fered to  cancel  the  contract;  but  as  that  was 
inconvenient  to  the  vendors,  it  was  agreed, 
as  the  vendees  contended,  that  the  coal 
siiould  be  retained  by  them  on  terms  to  be  ad- 
justed afterwards  between  them.  In  May,  1865, 
long  ?fter  the  maturity  of  the  said  bill,  the 
v^ndecs,  at  the  earnest  solicitation,  as  they 
said,  of  the  vendors,  accepted  and  paid  their 
draft  for  $1,000,  on  account  of  the  adjustment 
that  was  to  be  made  for  the  value  of  the  coal ; 
which  said  sum,  the  vendees  insisted,  was  more 
than  sufficient  to  pay  for  the  coal.  It  does 
rot  appear  that  any  further  demand  was 
made  of  the  vendees,  on  account  of  the  coal, 
unlil  the  5th  day  of  June,  1869,  between 
three  ind  four  years  after  the  said  payment 
of  $1 000,  when  the  action  in  New  York  was 
brought  by  Henry  Huston,  to  whom  the 
said  bill  of  exchange  was  endorsed,  and 
who,  it  seems,  was  privy  to  all  the  facts  of  the 
case.  The  amount  claimed  in  that  action  was 
$624,  with  interest  thereon  from  the  20th  day 
of  February,  1865,  being  the  amount  of  said 
bill,  after  crediting  the  said  payment  of 
288  *$1,000.  That  action  was  promptly  de- 
fended by  the  defendants,  Herbert  and 
Illius;  the  other  defendant.  Bowler,  not  hav- 
ing been  served  with  process  or  appeared 
therein,  or  had,  as  he  says,  any  knowledge 
or  information  thereof,  and  of  course  not 
taking  any  part  in  the  defence.  The  grounds 
of  the  defence  were  such  as  to  show  that,  in 
the  view  of  the  parties  making  it,  they -owed 
nothing  on  account  of  the  claim.  It  seems  that 
there  was  in  July,  1869,  some  attempt  made 
by  the  plaintiff  in  the  action  to  have  a  set- 
tlement with  the  defendants,  but  having 
made  default  in  his  proceeding  therefor,  the 
same  was  dismissed  by  order  of  the  court. 
Nothing  further  appears  to  have  been  done 
in  the  case  from  July.  1869,  aforesaid,  until 
four  and  a  half  years  thereafter,  to-wit:  the 
28th  day  of  January,  1874,  when  the  plain- 


tifTs  attorney  served  the  defendant's  attor- 
ney with  the  notice  of  the  taxation  of  costs 
in  the  case,  service  of  which  notice  the  lat- 
ter thereupon  admitted.  Two  days  thereaf- 
ter, to-wit:  on  the  30th  day  of  January,  1874, 
John  P.  Reed,  Jr.,  one  of  the  plaintifTs  at- 
torneys, made  oath  that  on  or  about  the 
22d  of  Tanuary,  1874,  Charles  Illius,  one  of 
the  defendants  in  the  case,  informed  de- 
ponent that  the  full  name  of  the  defendant. 
Bowler,  therein  was  Henry  Bowler;  on  said 
deponent's  motion  on  the  said  30th  day  of 
January,  1874,  it  was  ordered  by  the  court, 
that  the  summons  and  complaint  in  the 
action  be  amended  by  inserting  the  name 
Henry  before  the  word  "Bowler"  in  the 
style  of  the  cause,  and  that  the  words, 
"Whose  given  name  is  unknown,"  be  stricken 
out.  And  on  the  same  day  last  named,  the 
cause  was  tried  by  the  court  and  a  jury,  the 
defendants  not  appearing;  and  a  verdict  was 
rendered  therein  for  the  plaintiff,  for  the 
sum  of  $1,014.69;  and  his  costs  having  been 
adjusted  at  $210.73,  on  the  motion  of  his  at- 
torneys it  was  adjudged  that  the  plaintiff 
recover  of  the  defendants  the  aggregate  of 

said   two   sums.   $1,225.42. 
288  *It   does   not   appear   why   the   de- 

fendants, who  appeared  to  the  action 
in  New  York,  and  at  first  made  so  earnest 
a  defence  therein,  upon  grounds  so  plausi- 
ble, should,  after  the  lapse  of  more  than 
three  years,  without  any  further  action  hav- 
ing in  the  meantime  been  taken  in  the  case, 
have  abandoned  altogether  their  defence, 
discharged  their  attorneys,  and  suffered 
judgment  to  go  against  them  by  default  for 
the  whole  amount  of  the  plaintiff's  demand. 

It  does  not  appear  that  any  attempt  was 
made  after  the  judgment  was  rendered,  to 
recover  the  same  or  any  part  of  it  of  the 
defendants,  or  either  of  them,  who  alone 
were  served  with  process  and  appeared  and 
defended  the  action  in  New  York.  Nor 
does  it  appear  why  no  such  attempt  was  . 
made,  which  might  have  been  done  by 
merely  suing  out  process  of  execution  there. 
The  reason  may  have  been  that  they  were 
bankrupt  or  insolvent,  and  that  such  an  at- 
tempt would  have  been  vain.  And  the  same 
reason  may  account  for  their  having  with- 
drawn their  defence  and  suffered  judgment 
to  go  by  default  as  aforesaid. 

It  does  appear,  however,  that  immediate- 
ly after  that  judgment  was  rendered,  the 
plaintiff  forwarded  an  exemplification  of  the 
record  to  the  city  of  Richmond,  Virginia, 
and  just  two  months  and  a  few  days  after 
the  rendition  of  said  judgment,  to-wit:  on 
the  6th  of  April,  1874,  an  action  was  brought 
thereon  against  the  said  Henry  Bowler  in 
the  circuit  court  of  said  city  for  the  whole 
amount  of  said  judgment. 

Under  such  circumstances  we  think  that 
great  injustice  might,  and  probably  would 
be  done,  by  considering  the  said  judgments 
as  coming  under  the  operation  of  the  con- 
stitution of  the  United  States  and  the  act  of 
congress  aforesaid.  But  we  do  not  so  con- 
sider, for  the  reasons  before  mentioned. 

We  have  not  noticed  all  the  cases 
884      referred  to  in  the  *argument,  deem- 
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ing  It  unnecessary  to  do  so,  and  this  opin- 
ion has  already  been  too  much  prolonged. 

We  are,  therefore,  of  opinion,  that  the 
New  York  court  had  no  jurisdiction  to  ren- 
der judgment  against  the  defendant,  Henry 
Bowler,  at  least  such  a  judgment  as  could 
be  the  foundation  of  an  action  thereon 
against  him  under  the  constitution  of  the 
United  States  and  the  act  of  congress  afore- 
said; and  that  such  want  of  jurisdiction  is  a 
good  defence  in  this  action;  and  we  are  of 
opinion  that  such  defence  may  and  ought  to 
be  made  by  special  pleas;  that  the  three  spe- 
cial pleas  offered  by  the  defendant  were 
good  in  form  arid  substance,  and  ought  not 
to  have  been  rejected  by  the  court  below. 
The  defence  could  not  have  been  made 
under  the  plea  of  nul  tiel  record ;  and  the  plea 
of  nil  debet  was  not  a  good  plea.  It  is  con- 
tended, however,  by  the  counsel  for  the  de- 
fendant in  error,  that  though  not  a  good  plea, 
yet  as  it  was  actually  plead,  and  he  did  not 
object  to  it,  but  joined  issue  upon  it,  the  de- 
fence might  have  been  as  well  made  under  it 
as  under  a  special  plea.  Without  deciding 
whether  it  might  have  been  or  not,  we  think 
the  circuit  court  erred  in  excluding  the  special 
pleas;  and  that  for  that  error  the  judgment 
ought  to  be  reversed  and  a  judgment  rendered 
for  the  admission  of  the  pleas,  and  that  the 
cause  ought  to  be  remanded  for  further 
proceedings  to  be  had  therein  to  a  final 
judgment,  according  to  the  foregoing  opin- 
ion. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
each  of  the  three  special  pleas  in  writing 
tendered  by  the  defendant  to,  and  rejected  by 
the  said  circuit  court,  presented  a  good  and 
valid  legal  defence  to  tfie  action,  and 
288  the  said  circuit  court  erred  in  *rejecting 
the  said  special  pleas  and  refusing  to 
permit  them  to  be  filed. 

Therefore  it  is  considered  that  the  said 
judgment  of  the  said  circuit  court  is  erro- 
neous, and  that  the  same  be  reversed  and 
annulled,  and  that  the  plaintiff  in  error, 
Henry  Bowler,  recover  against  the  defend- 
ant in  error,  Henry  Huston,  his  costs  by 
him  expended  in  the  prosecution  of  his  writ 
of  error  and  supersedeas  aforesaid  here. 
And  it  is  further  considered,  that  the  cause 
be  remanded  to  the  said  circuit  court,  with 
instructions  to  the  said  court  to  accept  the 
said  special  pleas  and  permit  them  to  be 
filed,  and  for  further  proceedings  to  be  had 
therein  to  a  final  judgment  in  the  case; 
which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  the  city  of  Richmond. 

Judgment  reversed. 
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executor  of  M,  upon  two  bonds  purporting  to  be 
executed  by  M  and  R,  the  administrator  pleads  nom 
est  factum,  and  pasrment.  The  only  proof  of  the  ex- 
ecution of  the  bonds  by  M,  is  proof  of  an  acknowl- 
edgment by  M  to  an  agent  of  G,  made  after  the  as* 
signment  to  G,  and  the  proof  as  to  the  payment! 
are  of  payments  made  by  R  to  G  in  the  lifetime  ol 
M — Heu>:  G  is  not  a  competent  witness  under  the 
statute  to  testify  in  his  own  behalf. 

The  case  is  fully  stated  by  Judge  Ander- 
son in  his  opinion. 

C.  H.  &  R.  H.  Lee,  for  the  appellant 

No  counsel  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  debt  which  was  insti- 
tuted in  the  county  court  of  Lou'loun  coun- 
ty, in  the  name  of  William  B.  Grubb,  for 
the  use  of  Joseph  P.  Grubb.  against  Craven 
James,  executor  of  Mahlon  Morris,  de- 
ceased, on  two  bonds,  each  for  the  sum  of 
$532.50,  together  $1,065,  purporting  to  hnve 
been  executed  on  the  12th  day  of  April,  1856, 
by  Robert  W.  Morris  and  Mahlon  Morris 
jointly  and  severally,  to  the  said  William  B, 
Grubb,  payable,  one  of  them,  on  the  first  day  of 
April,  1860,  with  interest  from  the  first 
287  day  of  January,  1856,  and  *the  other  on 
the  first  day  of  April,  1861,  with  like 
interest.  Both  of  said  instruments  were  as- 
signed by  William  B.  Grubb  to  Joseph  P. 
Grubb,  for  whose  use  this  suit  was  brought. 

The  defendant  pleaded  two  pleas,  one  non 
est  factum,  and  the  other,  payment;  on  each 
of  which  issue  was  joined.  The  jury  found 
for  the  plaintiff  the  sum  of  $651.81.  with  in- 
terest from  the  first  day  of  April,  1861. 
Thereupon  the  defendant  moved  the  court  to 
set  aside  the  verdict  and  grant  him  a  new 
trial;  which  motion  was  overruled  by  the 
court  and  judgment  entered  for  the  plain- 
tiff; and  the  defendant  excepted. 

In  the  progress  of  the  trial,  on  motion  of 
the  defendant,  the  following  bill  of  excep- 
tions was  signed  and  sealed  by  the  court 
and  made  a  part  of  the  record,  viz:  "Be  it 
remembered  that  on  the  trial  of  this  case 
the  plaintiff  having  introduced  evidence 
tending  to  prove  that  Joseph  P.  Grubb,  the  as- 
signee of  the  bonds  sued  on  in  this  case,  and 
the  person  for  whose  use  this  suit  was  brought, 
sent  his  brother,  Samuel  N.  Grubb  to  Mah- 
lon Morris  to  obtain  from  Morris  an  ac- 
knowledgment and  delivery  of  said  bonds, 
and  then  offered  as  a  witness  said  Josenh 
P.  Grubb.  To  the  examination  of  said  Grubb 
as  a  witness  the  defendant,  by  his  counsel, 
objected,  but  the  court  overruled  the  objec- 
tion of  the  defendant  as  to  the  competency 
of  said  Grubb,  and  allowed  the  said  Grubb 
to  be  sworn  as  a  witness,  to  which  action  of 
the  court  the  defendant  excepted,  and  ten- 
dered this  his  bill  of  exception/'  &c. 

It  appears  from  the  foregoing  bill  of  ex- 
ceptions that  the  objection  to  the  introduc- 
tion of  Joseph  P.  Grubb  as  a  witness  was  to 
his  competency,  but  the  ground  of  his  incom- 
petency is  not  expressed ;  but  that  may  be 
gathered  from  the  fact  of  the  death  of  Mah- 
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Ion  Morris,  the  suit  l>eing  against  his  execu- 
tor, from  the  character  of  the  issues,  and  the 

purpose  for  which  the  evidence  referred 
989    *to  in  the  bill  was  introdticed;  and  it 

is  that  Joseph  P.  Grubb,  the  substan- 
tial plaintiff  in  the  suit,  was  a  party  to  the 
transactions  which  were  put  in  issue  by  the 
pleas,  and  were  the  subject  matter  of  inves- 
tigation,  the  other  party  to  the  transaction, 
Mahlon  Morris,  being  dead. 

The  defendant,  in  his  plea  of  non  est  fac- 
tnm,  craved  oyer  of  the  instruments  upon 
which  the  suit  is  founded;  and  it  appears 
apon  the  face  of  the  assignment  of  the  first 
bond,  that  it  was  made  on  the  12th  of  April 
1856,  and  the  assigiunent  of  the  second  bond 
is  dated  as  of  the  same  date;  and  it  appears 
from  the  list  of  payments  filed  with  the  plea 
of  payment,  that  they  were  all  made  subse- 
quently to  the  said  assignments ;  and  it  is  con- 
ceded by  the  judge  of  the  circuit  court,  in  the 
lifetime  of  Mahlon  Morris.  Consequently,  if 
made  at  all,  they  were  made  to  Joseph  P. 
Gnibb,  in  the  lifetime  of  Mahlon  Morris, 
the  testator  of  defendant.  Consequently,  the 
said  Joseph  P.  Grubb  was  a  party  to  the 
transaction  which  was  the  subject  of  inves- 
tigation under  the  plea  of  payment;  and  the 
said  Mahlon  Morris  being  jointly  bound 
with  Robert  W.  Morris,  if  bound  at  all,  in 
the  bonds  in  satisfaction  of  which  the  pay- 
ments were  claimed  to  have  been  made,  was 
a  party  to  the  transaction  which  was  the 
subject  of  investigation  under  the  plea  of 
payment,  as  well  as  to  that  which  was  the 
subject  of  investigation  under  the  plea  of 
non  est  factum. 

The  court  is  of  opinion  that  the  transac- 
tion under  investigation,  upon  the  ^rst  is- 
sue being  the  factum  of  the  bonds,  and  the 
evidence  introduced  by  the  plaintiff  being 
for  the  purpose  of  showing  an  acknowledg- 
ment and  delivery  of  the  bonds  by  Mahlon 
Morris  to  his  agent  for  him  after  he  became 
the  assignee  thereof,  shows  that  he  relied 
upon  the  declarations  and  act  of  delivery 
by  Mahlon  Morris  in  his  lifetime,  made  to 
him  or  his  agent,  in  support  of  the  issue  on 
his  part.    The   transaction,  which   was  the 

subject  of  investigation  upon  that  is- 
288    sue,  was   consequently  *a   transaction 

between  Joseph  P.  Grubb  and  Mahlon 
Morns,  in  the  fifetime  of  the  latter,  and  he 
being  dead.  Joseph  P.  Grubb  was  incompe- 
tent to  testify  in  the  cause. 

But  it  is  contended  that  he  was  competent 
to  testify  under  the  issue  of  payments.  All 
the  payments  claimed  to  have  been  made, 
were  claimed  to  have  been  made  in  the  life- 
time of  Mahlon  Morris,  and  whether  made 
by  him  or  Robert  W.  Morris,  they  were 
payments  which  he  was  jointly  bound  with 
the  said  Robert  to  make.  They  were  pay- 
ments upon  obligations,  for  which  the  plain- 
tiff alleges  he  was  jointly  bound,  and  which 
were  in  discharge  pro  tanto  of  his  obliga- 
tions, if  any  such  devolved  on  him.  Mahlon 
Morris,  as  is  aptly  said  by  counsel  for  plain- 
tiff in  error,  "may  have  been  cognizant  of 
the  facts  connected  with  the  payments — the 
amount — ^source  from  whence  derived — and 
the  understanding  as  to  their  application." 


It  is  immaterial  whether  the  payments  were 
made  by  him  or  by  Robert  Morris,  they 
were  made  in  satisfaction  of  his  alleged  ob- 
ligation, which  was  matter  in  issue  in  this 
suit.  Mahlon  Morris  was  one  of  the  orig- 
inal parties  to  these  transactions,  and  was 
dead;  and  Joseph  P.  GruU>  was  an  original 
party  to  the  transactions  under  investiga- 
tion, upon  both  of  the  issues — to  the  for- 
mer, if  he  could  establish  the  factum  by 
showing  the  acknowledgment  and  ddivery  of 
the  bond  by  Mahlon  Morris  to  his  agent  after 
he  had  acquired  possession  of  the  instruments 
by  assignment  from  William  B.  Grubb;  to  the 
latter,  as  all  the  payments  were  made  and 
claimed  to  have  been  made  to  him  in  the  life- 
time of  Mahlon  Morris.  He  was  not  compe- 
tent to  testify  in  relation  to  their  transac- 
tions, when  tne  other  party,  in  consequence 
of  his  death,  could  not  testify. 

But  his  competency  must  be  determined 
by  his  relation  to  the  subject  matter  of  in- 
vestigation, and  not  by  his  testimony 
880  *given  at  the  trial.  Mason  &  als.  v. 
Wood,  27  Gratt  783.  The  principles  of 
that  decision  are  reaffirmed  in  Grigsby  & 
als.  V.  Simpson,  ass'ee,  &c.,  28  Gratt.  348. 
Judge  Christian,  speaking  for  the  whole 
court,  said:  "If  the  contract  or  transaction 
WPS  with  a  person  who  has  deceased,  the 
other  party  is  not  admitted  as  a  witness  it 
all,  and  cannot  testify  to  any  fact  in  the 
case." 

The  court  deems  it  unnecessary  to  ex- 
press any  opinion  upon  the  exception  to  the 
ruling  of  the  court  refusing  a  new  trial,  as 
the  cause  will  have  to  go  back  upon  the  as- 
signment of  error,  already  considered,  and  the 
defendant  below  will  have  the  benefit  of  a 
new  trial,  and  inasmuch  as  there  is  no  ques- 
tion of  law  arising  upon  the  latter  assignment 
of  error,  whicjy  needs  to  be  decided  now  for 
direction  to  the  court  below  in  the  new  trial, 
and  it  is  not  proper  for  this  court,  as  there 
is  to  be  another  trial,  to  express  unneces- 
sarily any  opinion  on  the  facts  of  the  case  as 
they  are  set  out  in  the  bill  of  exceptions. 

A  writ  of  error  was  awarded  by  the  circuit 
court  of  Loudoun  county  to  the  aforesaid 
judgment  of  the  county  court,  which  af- 
firmed the  same,  and  the  cause  is  here  upon 
a  writ  of  error  to  the  judgment  of  the  said 
circuit  court. 

The  court  is  of  opinion  to  reverse  the 
judgment  of  the  circuit  court  with  costs, 
and  to  remand  the  cause  to  said  circuit 
court  with  instructions  to  that  court  to  re- 
verse the  judgment  of  the  county  court,  to  set 
aside  the  verdict  and  grant  the  defendant 
below  a  new  trial,  upon  which  second  trial, 
if  Joseph  P.  Grubb  should  be  again  offered 
as  a  witness  he  should  be  excluded. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  county  court  of  Loudoun  erred  in  overrul- 
ing the  objection  of  the  defendant  below  to  the 

competency  of  Joseph  P.  Grubb  to  tes- 
291     tify   *in    the   cause,   and   in   admitting 

him  to  give  testimony  to  the  jury  on 
the  trial  of  the  issues  in  the  cause,  and  that 
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cooseqtiently  the  judgment  of  the  circnit  court 
affinmng  the  nidg^ent  of  the  county  coart 
is  erroncotts.  It  is  therefore  considered,  that 
the  judgment  of  the  circuit  court  be  re- 
versed and  annulled,  and  that  the  defendant 
in  error  do  pay  to  the  plaintifiF  in  error  his 
costs  expended  in  the  prosecution  of  his 
writ  of  error  here.  And  the  cause  is  re- 
manded to  the  said  circuit  court  with  in- 
structions to  reverse  the  judgment  of  the 
county  court,  set  aside  the  verdict  of  the 
jury,  and  grant  the  i>laintiff  in  error  a  new 
triaL  And  if  upon  said  trial  the  said  Joseph 
P.  Grubb  should  be  offered  again  as  a  wit- 
ness, ke  should  be  excluded  as  incompetent 
to  testify  in  the  cause,  according  to  the 
principles  declared  in  the  opinion  of  this 
court  filed  with  the  record. 
Judgment  reversed. 


^Cammack  ▼.  Soran  ft  al. 

March   Term,    1878,  Richmond. 
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Comwymmee  of  Lamd — Consideration — ^Pre-* 
Fil«<lna  Debt  —  Liens  —  Attaeliments  — 
Fmtlnre  to  Docket.* — The  c  nstderation  for  the 
sale  and  conveyance  of  land  is  a  deht  due  at  the 
time  by  the  vendor  to  the  purchaser.  The  pur- 
chaser is  a  purchaser  for  valuable  consideration 
widrin  the  meaning  of  the  recording  acts.  And 
sueh  a  purchaser  having  purchased  and  received  a 
conveyance  of  the  land  without  notice  of  an  attach- 
ment which  had  been  previously  levied  upon  it,  but 
which  had  not  been  docketed,  is  entitled  to  hold  the 
land   free   from   the   lien    of  the  attachment. 

This  was  an  action  of  debt  in  the  county 
court  of  Richmond  county,  and  afterwards 
transferred  to  the  circuit  court  of  the  coun- 
ty, brought  by  William  Cammack  against 
T.  W.  Soran,  a  non-resident  of  the  state,  to 
recover  the  sum  of  $1,114.89  with  interest. 
The  case  was  regularly  proceeded  in  against 
Soran  by  order  of  publication,  and  the 
.  plaintiff  in  October,  1872,  sued  out  an  at- 
tachment against  him,  which  was  levied  on 
a  tract  of  land  in  said  county;  but  said  at- 
tachment was  not  docketed. 

In  April,  1874,  Mary  L.  Stephens,  of  the 
city  of  Washington,  filed  a  petition  in  the 
cause,  in  which  she  claimed  that  she  was 
the  owner  of  the  land  on  which  the  attach- 
ment was  levied;  that  she  had  purchased 
the  same  of  T.  W.  Soran  for  the  sum  of 
$3,274.72,  which  had  been  paid  in  full,  as 
would  appear  by  the  deed  of  Soran  to  her 
bearing  date  January  25,  1873,  and  duly 
recorded  in  Richmond  county  on  the  15th 
of  February  following.  And  she  avers  that 
at  the  time  of  her  purchase  of  the  land,  and 

*Pnreliaser  for  Value — Pre-BxlstinK  Debt. 

—In  Chapman  v.  Chapman,  91  Va,  400,  the  court 
on  this  subject  sustains  the  ruling  in  the  principal  case 
and  cites  Evans  v.  Greenhow.  15  Gratt.  153;  Wick- 
ham  V.  Lewis,  13  Gratt.  427;  Exchange  Bank  v.  Knox, 
19  Gratt.  739;  Shurtx  v.  Johnson,  28  Gratt,  657,  667; 
Williams  V.  Lord,  75  Va,  404;  Witx  v.  Osburn,  83  Va. 
230.  For  general  discussion  of  the  subject,  see  14  Am  & 
Eng.  Enc.  Law  (2nd  Kd.)  226,  ana  2  Min.  Inst.  (4th 
Ed.)  696. 


at  the  time  of  the  execution   of   the 

deed  to   *her,   she   had  no  notice    or 

knowledge  of  any  suit  or  attackment 

against    said    Soran;    and   said   attachment 

was  not  docketed. 

Cammack  responded  to  this  petition,  and 
insisted  that  Mrs.  Stephens  was  not  a  bona 
fide  purchaser  for  valuable  consideration 
without  notice,  within  the  meaning  of  the 
recording  acts.  And  he  alleges  that  the 
only  consideration  for  the  said  purchase  by 
the  petitioner  was  a  debt  due  to  her  from 
Soran,  and  that  she  did  not  part  with  any 
money  or  other  valuable  thing,  or  release  to 
Soran  any  right,  or  suffer  any  loss  in  con- 
sideration of  said  pretended  purchase. 

From  the  evidence  it  appears  that  So- 
ran, who  was  the  brother  of  Mrs.  Stephens, 
and  her  agent  in  collecting  the  assets  of  her 
late  husband's  estate,  of  which  she  was  the 
administratrix,  was  indebted  to  her,  and  this 
indebtedness  was  the  consideration  for  the 
sale  and  purchase  of  the  land.  It  was  a  fact 
also,  that  she  had  no  notice  of  the  attach- 
ment when  the  conveyance  was  made  to 
her,  and  that  the  transaction  was  bona 
fide  on  her  part. 

In  June,  1874,  the  cause  came  on  to  be 
heard,  when  the  parties  waived  all  other 
(questions  except  those  presented  by  the  pe- 
tition and  answer,  and  the  court  sustained 
the  petition  of  Mrs.  Stephens  and  her  claim 
to  the  land  attached  as  against  the  lien  of 
the  attachment.  But  the  plaintiff  having 
established  his  claim  against  Soran,  the 
court  rendered  a  judgment  against  him  for 
the  sum  of  $1,114.89  with  interest,  and 
thereupon  Cammack  applied  to  a  judge  of 
this  court  for  a  writ  of  error  and  superse- 
deas; which  was  awarded. 

H.  O.  Claughton,  for  the  appellant. 
Walker  &  Walker,  for  the  appellee. 

STAPLES,   J.,   delivered   the   opinion    of 
the  court. 
294  ^The  plaintiff  in  error  claims  a  lien 

upon  the  land  in  controversy  under 
an  attachment  duly  executed.  The  defend- 
ant's title  is  founded  upon  a  deed  executed 
to  her  by  the  debtor  for  the  same  land  sub- 
sequent to  the  date  of  the  attachment.  It  is 
conceded  that  at  the  time  this  deed  was  ex- 
ecuted the  attachment  was  not  recorded  or 
docketed,  as  required  by  the  5th  section  of 
chapter  182,  Code  of  1873,  and  that  the  de- 
fendant had  no  notice  of  the  existence  of  the 
attachment.  The  evidence  shows  that  the 
grantor  in  the  deed  was,  at  the  date  thereof, 
indebted  to  the  defendant  in  various  sums  of 
money,  amounting  in  the  aggregate  to  more 
than  three  thousand  dollars.  Upon  a  settle- 
ment between  the  parties  the  land  was  con- 
veyed to  the  defendant  in  full  satisfaction  of 
the  debt  due  her.  There  is  no  question  as  to 
the  bona  fides  of  the  transaction  throughout. 

The  only  question  is,  whether  the  defend- 
ant is  a  purchaser  for  valuable  considera- 
tion within  the  true  intent  and  meaning  of 
the  section  of  chapter  182  already  cited.  It 
is  contended,  on  the  part  of  the  plaintiff, 
that  while  a  pre-existing  debt  is  in  all  cases 
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a  valuable  consideration  for  the  transfer  of 
property  as  between  the  parties,  or  for  a 
sale  or  mortgage  within  the  statutes  relat- 
ing to  fraudulent  conveyances,  it  is  not  a 
valaable  consideration  within  the  meaning 
of  the  recording  acts,  that  in  order  to  con- 
stitute such  a  consideratioin,  the  grantee  must 
part  with  money  or  property,  at  the  time; 
he  must  advance  some  new  consideration, 
or  he  must  relinquish  some  previous  valid 
security,  and  at  all  events  it  must  appear 
he  did  some  act  on  the  faith  of  the  sale  by 
which  his  position  was  changed  for  the  worse. 
In  support  of  this  view  the  learned  counsel 
for  the  plaintiff  has  cited  a  number  of  deci- 
sions from  other  states,  some  of  which  fully 
sustain  his  position.  On  the  other  hand,  there 
are  numerous  cases  which  hold  the  opposite 

doctrine,  and  the  great  weight  of  author- 
295    ity  elsewhere  is  believed  to  be  *to  the 

contrary.  See  2  Leading  Cases  in  Eq- 
uity, Part  I,  pp.  84,  85,  86,  last  edition.  But 
whatever  may  be  the  conflict  of  decisions 
in  other  states,  in  this  state  the  law  must 
be  regarded  as  well  settled  that  the  trans- 
fer and  acceptance  of  real  or  personal  prop- 
erty in  payment  of  a  pre-existing  debt  con- 
stitutes a  purchase  for  valuable  considera- 
tion within  the  true  intent  and  meaning  of 
the  recording  acts.  In  Davis  v.  Miller,  14 
Gratt  16,  Moncure,  P.,  said:  "It  will  be  con- 
ceded on  all  hands,  I  presume,  that  a  pre- 
existing debt  is  a  valid  consideration  for 
the  pledge  of  a  negotiable  note,  as  of  any 
other  property.  The  endorsee  of  a  note  so 
received  can  maintain  an  action  upon  it,  not 
only  against  the  maker,  but  the  endorser. 
He  could  not  maintain  an  action  against  the 
endorser  if  he  were  not  an  endorsee  for  val- 
ue. A  mortgagee  of  property  as  collateral 
security  of  a  pre-existing  debt  is  a  purchaser 
for  value  in  the  meaning  of  the  registry  laws." 
These  observations,  it  may  be  said,  were  not 
called  for  by  anything  in  the  case,  and  cannot, 
therefore,  be  regarded  as  authority.  They 
expressed,  however,  the  opinions  of  a  ma- 
jority, and  it  may  be  of  the  whole  court. 
-\nd  they  have  been  since  followed  by  other 
cases  which  are  directly  in  point.  The  case 
of  Wickham  &  Goshorn  v.  Lewis,  Martin  & 
Co.,  13  Gratt.  427,  436,  is  a  very  strong  illus- 
tration of  this  principle.  There  a  vendee, 
halving  obtained  goods  by  a  palpable  fraud 
practiced  upon  his  vendor,  conveyed  them 
m  a  deed  of  trust  to  secure  the  payment  of 
pre-existing  debts,  it  was  held  that  the 
vendor  could  not  recover  the  goods,  because 
the  trustee  was  to  be  regarded  as  a  pur- 
chaser for  value  without  notice.  And  yet  all 
will  agree  that  the  eouity  of  the  vendor  was 
stronger  than  that  of  the  creditor,  who  had 
merely  obtained  a  lien  upon  what  did  not 
justly  belong  to  his  debtor,  but  to  the  vendor. 
In  Evans  v.  Greenhow,  15  Gratt.  153,  the 

contest  was  between  an  execution  cred- 
M    itor  claiming  a  lien  upon  a  ^chose  in 

action,  and  a  trust  creditor  claiming  an 
assignment  of  the  chose  under  a  trust  deed 
given  as  a  security  for  the  payment  of  a 
debt  The  lien  of  the  execution  was  prior  to 
that  of  the  deed,  and  the  only  question  was 
whether  the  parties  claiming  under  the  deed 


were  to  be  considered  as  assignees  or  pur- 
chasers for  value  without  notice.  Judge 
Moncure.  after  stating  that  there  was  no 
proof  of  notice,  said:  "A  pre-existing  debt 
IS  of  itself  a  valuable  consideration  for  a 
deed  of  trust  executed  for  its  security,  which 
deed,  if  it  be  duly  recorded  and  was  not  exe- 
ecuted  with  a  fraudulent  intent  known  to  the 
trustees  or  beneficiaries  therein,  will  be  valid 
against  all  prior  secret  liens  and  equities,  and 
all  subsequent  alienations  and  incum- 
brances." Again,  after  stating  that  the  lien  of 
the  execution  was  given  by  statute  subject  to 
certain  exceptions,  he  proceeds  to  say :  "Among 
them  is  the  exception  in  favor  of  an  assignee 
for  valuable  consideration  without  notice.  The 
propriety  of  this  exception,  so  far  as  it  ap- 
plies to  an  assignment  for  value  paid  at  the 
time,  is  not  denied,  nor  will  it  be  denied 
that  it  applies  to  an  assignment  in  discharge 
of  a  pre-existing  debt.  But  it  is  contended 
that  the  exception  does  not  apply  to  an  as- 
signment for  the  security  of  a  pre-existing 
debt.  Such  an  assignment  seems  to  be  as 
well  within  the  spirit  as  the  letter  of  the 
law.  *  *  ♦  It  will  not  do  to  say  that  an  as- 
signee for  the  security  of  a  pre-existing 
debt  would  only  be  placed  in  statu  quo,  and 
would  therefore  not  be  injured  by  being 
deprived  of  the  benefit  of  his  lien.  He  may 
have  reposed  on  that  security  and  been 
thereby  prevented  from  seeking  satisfaction 
in  any  other  way.  At  all  events,  having  ob- 
tained that  security  bona  fide,  he  ought  not  to 
be  deprived  of  it,  and  is  fairly  entitkd  to  all 
the  advantages  to  which  he  would  be  entitled 
in  any  other  case  as  a  bona  fide  purchaser 
for  value  and  without  notice."  The  other 
judges  fully  concurred  in  this  opinion.   It  is 

very  true  that  the  case  does  not  turn 
897      directly   upon   *the   construction   and 

operation  of  the  recording  acts,  but 
the  principle  is  precisely  the  same.  It  was 
a  contest  between  two  creditors,  each  claim- 
ing a  lien — ^the  first  by  operation  of  law,  the 
second  by  act  of  the  parties — and  it  was 
held  that  the  second  was  entitled  to  prior- 
ity because  the  trust  creditor  was  to  be  con- 
sidered a  purchaser  for  value  without  no- 
tice. The  present  case  is  much  stronger 
for  the  application  of  the  rule,  because 
here  the  attachment  creditor  is  in  default 
in  failing  to  record  the  memorandum  of  his 
attachment,  whereas  the  execution  creditor 
had  done  all  that  he  was  required  to  do. 
See  also  Exchange  Bank  of  Virginia  v. 
Knox,  19  Gratt.  739. 

In  1st  Lomax  Digest,  page  512,  it  is  said: 
"A  pre-existing  debt,  where  the  purchase  or 
mortgage  is  made  in  payment  or  satisfaction 
of  that  debt,  will  clearly  be  a  valur\ble  con- 
sideration as  much  as  the  actual  pa>Tnent  of  so 
much  money."  This  rule  is  laid  down  by 
the  learned  author  as  well-settled  law. 

There  is  no  hardship  or  injustice  in  this 
rule.  The  law  points  out  a  plain  duty  to  the 
attaching  creditor,  and  that  is  the  delivery 
to  the  clerk  of  a  memorandum  of  his  at- 
tachment for  recordation.  This  is  essential 
to  the  preservation  of  his  lien  as  against 
third  persons.  If  he  fails  to  do  so,  he  can- 
not complain  that  parties  having  no  notice 
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of  his  lien  deal  with  the  property  precisely  as 
if  that  lien  had  no  existence.  The  idea  that  the 
legislature  used  the  words  "purchaser  for  val- 
uable consideration''  in  one  sense  in  the  stat- 
ute relating  to  fraudulent  conveyances,  and 
in  an  entirely  different  sense  in  the  stat- 
ute relating  to  registration,  is  purely  con- 
jectural and  not  warranted  by  anything  in 
our  legislation.  The  party  receiving  prop- 
erty in  payment  of  a  debt  has  paid  value 
for  it  as  fully  as  if  he  had  advanced  so  much 
money  at  the  time.  He  has  surrendered  not 

merely  the  right  to  proceed  to  judgment 
298    and   execution,   but   the   debt   itself   *is 

extinguished.  How  is  it  possible  for 
the  court  to  say  that  he  might  not  or  could 
not  have  obtained  payment  in  some  other 
way,  or  provided  himself  with  some  other 
security?  What  claim  has  a  mere  attaching 
creditor,  who  himself  is  in  default,  to  throw 
upon  an  innocent  purchaser  the  hazard  of 
losing  both  money  and  property,  or  to  de- 
prive him  of  the  honest  fruits  of  a  superior 
diligence?  In  this  case  the  appellee  is  a 
bona  fide  purchaser  of  the  property,  and  for 
a  valuable  consideration;  she  is  therefore 
within  the  very  letter  of  the  statute,  and  this 
court  can  defeat  her  title  only  by  a  judicial 
repeal  of  the  law. 

Judgment  affirmed. 


299        *March,  Price  &  Co.  v.  Chambers 

&  al. 

March   Term,    1878,   Richmond. 

« 

SInleii  of  Land — Unrecorded  Contracta — 
Gredltom.* — In  January,  1866,  C,  by  an  agree- 
ment in  writing,  sold  to  W  a  lot  in  Danville,  and  in 
the  same  month  conveyed  it  to  him.  The  agreement 
was  never  recorded,  and  the  deed  was  not  recorded 
until  September  18,  1873.  W  having  paid  all  the 
purchase  money  to  C,  conveyed  the  lot  to  R,  to 
secure  to  him  a  debt  of  $4,000.  This  deed  was 
recorded  on  the  24th  of  August,  1866.  In  April, 
1868,  W  was  declared  a  bankrupt,  giving  in  the  lot 
as  a  part  of  his  estate.  In  May,  1868,  the  register 
in  bankruptcy  conveyed  to  the  assignee  in  bank- 
ruptcy; and  in  September,  1868,  on  the  joint  appli- 
cation of  the  assignee  and  R  as  a  lien  creditor  of 
the  bankrupt,  the  court  in  bankruptcy  ordered  a 
sale  of  the  lot,  and  the  sale  was  made  to  R,  and  on 
the  18th  of  November  confirmed,  and  the  assignee 
directed  to  convey  the  lot  to  R,  which  was  done  on 
the  same  day,  and  R  took  possession.  In  July, 
1872,  M  recovered  a  judgment  against  C  in  the  cor- 
poration court  of  Danville,  which  was  docketed  on 

*Saleii  of  Land — Unrecorded  Contracta — 
Creditors. — See  Dobyns'  adm'x  v.  Waring,  82  Va. 
169;  Young  V.  Devries,  31  Gratt.  304  and  note,  2  Min. 
Inst.  (4th  Ed.)  967,  also  Anderson  v.  Nagle,  12  W. 
Va.  98. 

Same — Parol  Contracta. — But  it  is  well  settled 
that  land  sold  and  purchased  under  a  parol  contract, 
where  the  contract  is  followed  by  possession  before  a 
judgment  against  the  vendor  is  recovered,  the  pur- 
chaser is  not  liable  to  satisfy  such  judgment.  Floyd 
V.  Harding,  28  Gratt.  401;  Hicks  v.  Riddick,  Id.  418; 
Eidson  V.  Huff,  29  Gratt.  338.  oee  also  Burkholder 
V.  Irudlam,  30  Gratt.  255  and  note,  Pack  v.  Hans- 
berger,   17  W.   Va.   313. 


the  11th  of  March,  1873. — Kkld:  Though  M  had  no- 
tice of  the  sale  by  C  to  W,  the  lot  is  liable  to  satisfy 
this  judgment,  notwithstanding  all  the  subsequent  con* 
veyances   and   proceedings  in   relation    to   said  lot. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Danville,  brought  in  October,  1873, 
by  March,  Price  &  Co.  against  A.  B.  Cham- 
bers and  John  G.  Raney,  to  subject  to  the 
satisfaction  of  a  judgment  they  had  recov- 
ered against  Chambers  a  lot  in  the  town  of 
Danville  which  had  been  once  owned  by 
Chamber^,  but  which  Raney  claimed  as  his 
property.  The  circuit  court  dismissed  the 
bill,  and  the  plaintiff  applied  to  this  court 
for  an  appeal;  which  was  allowed.  The  case 
is  fully  stated  by  Judge  Burks  in  his  opin- 
ion. 

SOO  *Robertson    and    Greene,    for    the 

appellants. 

No  counsel,  for  the  appellees. 

BURKS,  J.  The  appellants,  March.  Price 
&  Co.  filed  their  bill  in  the  circuit  court  of 
Danville  against  the  appellees,  A.  B.  Cham- 
bers and  John  G.  Raney,  to  subject  a  house 
and  lot  in  the  possession  of  Raney  to  satis- 
fy the  lien  of  a  judgment  recovered  by  the 
appellants  against  said  Chambers.  Raney 
and  Chambers  filed  separate  answers  to  the 
bill,  and  no  depositions  being  taken  on 
either  side,  the  cause  was  heard  on  the  bill, 
answers  and  exhibits,  without  replications 
to  the  answers,  and  a  decree  was  entered 
dismissing  the  bill  at  the  costs  of  the  com- 
plainants. From  this  decree  an  appeal  was 
allowed  the  complainants  by  one  of  the 
judges   of  this  court. 

The  answers,  whether  responsive  or  not, 
there  being  no  replications  thereto,  must  be 
taken  as  true.  2  Rob.  Prac.  (old  ed.),  312, 
and  cases  there  cited.  This  is  most  favor- 
able for  the  appellees;  for,  if  replications 
had  been  filed,  many  of  the  essential  state- 
ments in  the  answer  being  affirmative  in 
their  character,  the  case,  without  proof  in 
support  of  these  statements,  must  of  neces- 
sity have  been  with  the  appellants. 

The  case  made  by  the  bill,  answers  and 
exhibits  is,  in  substance,  the  following: 

March,  Price  &  Co.  recovered  their  judg- 
ment in  the  corporation  court  of  Danville, 
against  the  appellee.  Chambers,  on  the  1st 
day  of  July,  1872,  and  the  judgment  was 
docketea  in  said  court  on  the  11th  day  of 
March,  1873.  The  lot,  which  is  claimed  to 
be  subject  to  the  lien  of  the  judgment,  lies 
within  the  corporate  limits  of  the  town  of 
Danville.  It  was  purchased  by  Chambers 
from  one  S.  H.  Turner,  and  conveyed  to  the 
former  by  deed  of  Turner  and  wife,  dated, 
executed  and  duly  recorded  in  the 
301  ♦year  1860.  On  or  about  the  1st  day 
of  January,  1866,  under  an  agreement 
in  writing,  entered  into  between  Chambers 
and  William  T.  Raney.  the  former  sold  the 
lot  to  the  latter,  and  on  the  24th  day  of  Jan- 
uary, 1866,  by  deed  of  that  date,  conveyed 
the  same  to  him,  reserving  on  the  face  of 
the  deed  a  lien  on  the  lot  for  the  payment 
of  the  purcha.se  money.  On  the  15th  day  of 
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August,  1866,  William  T.  Ran«y  having  paid 
all  the  purchase  money  owing  to  Chambers, 
conveyed  the  lot  to  the  appellee,  John  G. 
Raney,  by  mortgage  de«d  to  secure  the  pay- 
ment of  $4,000,  with  interest,  owing  by  the 
said  William  T.  Raney  to  the  appellee.  The 
mortgage  was  duly  admitted  to  record  in 
the  corporation  court  of  Danville,  on  the 
24th  day  of  Aug^ust,  1866. 

On  the  8th  day  of  April,  1868,  William  T. 
Raney  was,  on  his  own  petition,  adjudged 
bankrupt  by  the  district  court  of  the  United 
States  for  the  district  of  Virginia.  One 
Joseph  A.  Hobson  was  appointed  assignee 
in  bankruptcy  of  his  estate,  and  on  the  29th 
day  of  May,  1868,  the  register  made  the 
usual  deed  of  conveyance  of  the  bankrupt's 
estate  to  the  assignee.  On  the  22d  day  of 
September,  1868,  on  the  joint  application  of 
the  assignee  and  of  the  said  John  G.  Raney, 
as  a  lien  creditor  of  the  bankrupt,  the  court 
of  bankruptcy  ordered  the  sale  of  the  lot 
aforesaid,  which  had  been  surrendered  by 
the  bankrupt  in  his  petition  as  a  part  of  his 
estate.  The  assignee  made  sale  of  the  lot 
under  the  order,  and  the  said  John  G. 
Raney  became  the  purchaser.  The  sale  was 
reported,  and  by  order  of  the  18th  Novem- 
ber, 1868,  was  confirmed,  and  the  assignee 
directed  to  convey  the  lot  to  the  purchaser 
by  proper  deed,  it  being  recited  that  the 
terms  of  sale  had  been  complied  with  and 
the  whole  of  the  purchase  money  paid.  In 
pursuance  of  this  order,  the  assignee,  by 
deed  dated  and  recorded  the  same  day  (16th 
November,  1868),  conveyed  the  lot  to  the 
purchaser,  the  said  John  G.  Raney, 
3(tt  who  ^thereupon  took  possession  of 
the  lot  under  said  deed  and  had  such 
possession  at  the  date  of  the  judgment  of 
the  appellants  and  continuously  since. 

The  written  contract  for  sale  between 
Chambers  and  William  T.  Raney,  was  never 
recorded,  nor  was  the  deed  of  conveyance 
from  the  former  to  the  latter  recorded  until 
the  18th  day  of  September,  1873,  more  than 
twelve  months  after  the  appellants  recov- 
ered their  judgment  against  Chambers,  and 
six  months  after  the  judgment  was  docketed. 

As  the  answer  of  the  appellee,  John  G. 
Raney,  avers  that  the  appellants  had  actual 
notice  of  the  deed  of  conveyance  from 
Chambers  to  William  T.  Raney,  although 
the  deed  was  not  recorded  when  the  judg- 
ment was  recovered,  such  notice,  in  the  ab- 
sence of  any  replication  to  the  answer,  must 
be  accepted  as  a  fact,  not  deemed  by  me 
material,  however,  in  the  decision  of  the 
matters  arising  on  this  appeal. 

Upon  this  case,  made  by  the  answers 
taken  as  true  and  exhibits  filed,  the  defence  of 
the  appellee,  John  G.  Raney,  is  thus  summar> 
ized  in  the  conclusion  of  his  answer:  "Re- 
spondent relying  upon  the  written  contract  be- 
tween Chambers  and  William  T.  Raney,  and 
the  full  payment  for  said  land :  afterwards  the 
deed  from  Chambers  to  William  T.  Raney, 
which  put  in  said  Raney  both  the  legal  and  eq- 
nitable  title  to  said  property,  and  divested  said 
Chambers  of  the  same;  upon  the  deed  of 
mortgage  from  W.  T.  Raney  to  him,  his  pur- 
chase and   payment    for   said   property,    and 


the  several  deeds,  &c.,  to  him,  and  the  re- 
cordation thereof  fully  justifies  this  re- 
spondent in  denying  all  the  allegations  of 
complainants'  bill  tending  to  establish  a  lien 
against  said  property,  and  he  does  hereby 
expressly  deny  them,  and  upon  all  matters 
of  allegations  not  depending  upon  exhibits 
of  records  made  and  furnished,  calls  for 
strict  proof." 

The  case  thus  presented  by  the  rec- 
803  ord  is  essentially  different  from  Floyd, 
trustee,  v.  Harding  &  als.,  28  Gratt 
401.  In  that  case,  th^  contract  for  sale  was 
in  parol,  and  had  been  so  far  performed, 
that  the  purchaser,  before  the  date  of  the 
judgment  against  his  vendor,  had  become 
mvested  with  a  perfect  equitable  title,  and 
it  was  held  that  although  the  deed  of  con- 
veyance was  void  under  our  registry  laws, 
because  so  expressly  provided,  yet  those 
laws  do  not  apply  to  a  parol  contract  for 
the  sale  of  land,  and  that  where  the  pur- 
chaser under  such  contract  has  acquired  a 
valid,  equitable  title  to  the  land,  it  is  not 
subject  to  the  lien  of  a  judgment  subse- 
quently acquired  against  his  vendor. 

In  the  case  before  us,  the  contract  for 
sale  was  in  writing,  and  such  a  contract  is 
literally  within  the  terms  of  our  recording 
acts,  as  fully  so  as  a  deed  of  conveyance,  and 
each  is  declared  to  be '  "^void  as  to  creditors 
and  subsequent  purchasers  for  valuable  con- 
sideration without  notice,  until  and  except 
from  the  time  that  it  is  duly  admitted  to  rec- 
ord in  the  county  or  corporation  wherein  the 
property  embraced  in  such  contract  or  deed  may 
be."  See  Code  of  1873,  ch.  114,  §5  4,  5,  6,  7. 

The  executory  contract  for  the  sale,  no  less 
than  the  deed  of  conveyance,  bein^  void  as  to 
the  creditor,  whether  he  be  a  creditor  with  or 
without  notice,  the  lien  of  the  judgment  is 
paramount  to  the  title  of  any  alienee  claim- 
ing under  such  void  contract  and  conveyance. 

I  regard  this  proposition  as  fully  established 
by  the  case  of  Eidson  v.  Huff  &  aL  (argued 
before  I  came  to  the  bench,  and  therefore  I 
did  not  sit  in  the  case),  29  Gratt.  338.  In  that 
case,  the  purchaser  had  a  title  bond  from  her 
vendor,  went  into  possession  under  it,  paid  all 
the  purchase  money,  and  afterwards  had  a 
deed  of  conveyance.  The  title  bond  was  never 
recorded,  and  the  deed  was  not  recorded  until 
after  judgment  was  recovered  against  the 
vendor.  The  judgment,  although  not  dock- 
eted until  after  the  deed  was  recorded, 
304  was  docketed  ^within  twelve  months 
after  it  was  recorded,  and  therefore 
operated  as  a  lien  from  and  after  its  date. 
It  was  decided  that  the  title  bond  and  deed 
were  both  void  under  the  statute  as  to  the 
judgment  creditor,  and  that  the  surety  bound 
with  his  principal  by  the  judgment,  having 
paid  it  for  his  principal,  was  entitled  to  stand 
in  the  shoes  of  the  creditor  and  enforce  the 
judgment  against  the  lands  in  the  hands  of  the 
alienee  of  the  purchaser  from  the  principal 
judgment  debtor.  That  case,  in  its  equity, 
was  even  stronger  for  the  purchaser  and 
his  alienee,  than  the  one  now  tmder  consid- 
eration, for  there  the  purchaser  from  the 
judgment  debtor  went  into  possession  under 
her   title  bond,  while  in  the  present  case, 
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it  does  not  appear  that  the  purchaser  ever 
had  possession.  It  does  not  appear  in  either 
case,  that  there  was  ever  any  other  contract 
than  the  written  contract  under  which  the 
purchaser  claimed.  This  may  be  a  hard 
case  on  the  purchaser  and  his  alienee,  but, 
as  was  said  by  Judge  Staples  in  the  opin- 
ion in  Eidson  v.  Huff  &  al.,  concurred  in 
by  the  court;  *'This  court  cannot  construe 
away  a  plain  statute  to  avoid  cases  of  indi- 
vidual hardship.  The  legislature  has  thought 
proper  to  place  all  written  contracts  for  the 
sale  of  land  upon  the  same  footing  with 
deeds  of  conveyance,  so  far  as  they  come 
within  the  influence  of  the  registration  acts, 
and  we  have  no  alternative  but  to  enforce 
the    law   as   it   is   written." 

The  written  contract  and  the  deed  from 
Chambers  to  William  T.  Raney  being  void 
as  to  the  appellants,  creditors  of  Chambers, 
all  the  subsequent  alienations  are  in  like 
manner  void  as  to  these  creditors.  The  ef- 
fect of  the  statute  is  that,  as  to  the  appel- 
lants, Chambers  must  be  regarded  as 
entitled  to  the  Danville  lot  at  the  date  of 
their  judgment  against  him,  in  like  manner 
and  to  the  same  extent  as  if  he  had  never 
aliened  it.  As  respects  this  matter,  the  mort- 
gagee, assignee  and  purchaser  under  the 
bankruptcy  proceedings  ocnipy  no 
305  higher  ground  ♦than  William  T. 
Raney,  the  bankrupt  and  first  pur- 
chaser, does.  The  assignee  took  the  bankrupt's 
title  and  nothing  more,  and  the  purchaser  from 
the  assignee  took  the  same  title,  and  both  are 
void  as  to  the  judgment  of  the  appellants. 
There  is  nothing  in  the  bankrupt  law,  or  in  the 
b^mkruptcy  proceedings,  which,  in  a  case  like 
this,  assures  to  the  purchaser  from  the  as- 
signee under  an  order  of  the  bankruptcy  court 
any  other  or  better  title  than  the  bankrupt 
had.  The  rule  caveat  emptor  applies  to 
such  a  purchaser  as  in  other  judicial  sales. 
The  appellants  were  not  parties  to  the  pro- 
ceedings in  bankruptcy  for  the  sale  of  the 
bankrupt's  property,  and  their  rights  are 
not  impaired  or  affected  thereby. 

It  appears  bv  the  admission  of  the  appel- 
lee. John  G.  Raney,  in  hi«;  answer  to  the 
bill,  that  the  rents  and  profits  of  the  lot  will 
not  satisfy  the  judgment  of  the  appellants 
in  five  years.  I  am  of  opinion  to  reverse  the 
decree  of  the  circuit  court  of  Danville  and 
remand  the  cause,  with  directions  to  said 
court  to  enter  a  decree  for  the  sale  of  the 
lot  to  satisfy  said  judgment,  and  for  further 
proceedings  to  final  decree  in  conformity 
with    this   opinion. 

MONCURE.  P..  and  CHPTSTIAN  and 
STAPLES,  J's,  concurred  in  the  opinion  of 
BURKS.  J. 

ANDERSON,  J.,  dissented. 

The  decree  was  as  follows: 

This  day  came  a,<?ain  the  parties,  bv  their 
counsel,  and  the  court  having  maturely  con- 
sidered' the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  record,  that  the 
lot  of  land,  with  the  buildings  and  improve- 


ments thereon,  in  the  bill  of  the   ap- 
806      pellants    ♦mentioned,    situate    in     tne 

town  of  Danville,  and  as  stated  in 
said  bill,  "designated  on  the  plan  of  said 
town  as  lot  No.  134,"  is  subject  to  the  lien 
of  the  judgment  of  the  appellants  in  the  bill 
mentioned,  and  is  liable  to  be  subjected  to 
the  satisfaction  of  said  judgment,  and  that 
the  said  decree  is  wholly  erroneous.  It  is 
therefore  decreed  and  ordered  that  the  said 
decree  be  reversed  and  annulled,  and  that 
the  appellees  pay  to  the  appellants  their 
costs  by  them  about  the  prosecution  of  the 
appeal  afqresaid  here.  And  this  cause  is 
remanded  to  the  said  circuit  court  of  Dan- 
ville; and  as  it  appears  by  the  admission  of 
the  appellee,  John  G.  Raney,  in  his  ansMrer 
to  the  bill  of  the  appellants,  that  the  rents 
and  profits  of  said  lot  will  not  satisfy  the 
said  judgment  in  five  years,  the  said  circuit 
court,  by  proper  decree  for  the  purpose, 
should  order  the  sale  of  said  lot  to  satisfy 
said  judgment,  and  otherwise  proceed  to 
final  decree  in  the  cause  in  conformity  ^^ith 
the  opinion  and  principles  herein  expressed 
and  declared;  which  is  ordered  to  be  certi- 
fied to  the  said  circuit  court. 

Decree  reversed. 
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♦Latham,  by,  &c,  ▼.  Latham. 

July    Term,    1878,    Wythcville. 


1.     Clianccrr   Practice — Divorce  Suits.* — la 

suiu  for  divorce  the  pleadings  and  rules  of  evi« 
dence  arc  the  same  as  in  other  suits  in  equity,  ex- 
cept that  the  bill  shall  not  be  taken  for  confessed, 
and  the  cause  must  be  heard  independent  of  the  ad> 
missions  of  either  party  on  the  pleadings.  But 
where  the  answer  is  responsive  to  the  allegations  of 
the  bill,  the  defendant  is  entitled  to  the  benefit  of 
it,  as  in  other  cases  in   equity. 

'Cliamcerr    Practice — Dl-vorce    Salts. — The 

principal  case  is  cited,  and  its  holdings  in  regard  to  the 
rules  of  pleading  and  practice  in   divorce  suits  is   ap- 
proved in  Throckmorton  v.  Throckmorton,  86  V^a.  769. 
Same — Evldeace — Admlssloas. — ^In  Cralle  ▼. 
Cralle,  79  Va.   182,  it  is  held  that  in  divorce  suits  the 
admissions  of  the  plaintiff  are  competent  evidence   to 
support  the  averments  of  the  answer,  the  court  saying 
"These  admissions  are  not  only  competent  evidence  in 
support    of   the    averments   of   the    evidence    but    are 
evidence  of  the  most  satisfactory  character."     In  Bailey 
v.  Bailey,  21  Gratt.  43.  wh^re  the  act  Code,   18<9.   ch. 
109  sec.  9  is  for  the  first  time  construed,   the  court 
says   in   reference  to  the  statute   "Their  purpose   was  ' 
to  prevent  a  divorce  from  being  obtained  by  the  col- 
lusion of  the   parties.     •     •     •     But  surely  it   could 
never   have   been   the   intention    of   the   legislature   to 
change   the   rules   of  cviderce,   when   the   f,;iit   was   s, 
suit  for  divorce  and  provide  a  different  mode  of  prov- 
ing   facts    in    such    a    case,  '    •      •      •      We    are    of 
the  opinion  that  the  letters  of  the  parties  nay  be  ad- 
mitted  in    evidence   in    a   suit   for  a  divorce    (except 
where  it  is  shown  they  were  written  by  collusion  for 
the   purpose   of   obtaining   a  divorce)    just   as   in   any 
other  case."     In  Hampton  v.  Hampton,  87  Va.   148,  a 
letter  from   defendant   was   excluded,   on   the   ground, 
however,   of  fraud   and  duress.      See   9   Am.   &  Enff. 
Enc.  Law  (2nd  Ed.)   844. 
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2.  Admltery — BvldcBC«.*— Although  the  fact  that 
a  married  man  is  seen  in  a  bouse  of  ill-fame  is 
strong  eridencc  of  the  crime  of  adultery,  yet  it  is 
not  of  itself  conclusive,  and  the  act  is  open  to  expla- 
nation; and  it  was  satisfactorily  explained  in  this  case. 

S.  GrowBdn  for  DlTorce — Oesertlom. — Deser- 
tioo  is  a  breach  of  matrimonial  duty,  and  is  com- 
posed, first,  of  the  breaking  off  of  the  matrimonial 
oobabitation;  and,  secondly,  an  intent  to  desert  in 
the  mind  of  the  offender.  Both  must  combine  to 
make  the  desertion  complete.  A  mere  separation  by 
mutual    consent  is    not   desertion    by   cither     party. 

4.  Same — Craelty. — The  cruelty  that  authorizes  a 
divorce  is  anything  that  tends  to  bodily  harm,  and 
that  thus  renders  cohabitation  unsafe;  or,  as  ex- 
pressed  in  the  older  decisions,  that  involves  danger 
of  life,  limb  or  health. 

K.  Same — Same.f — There  may  be  cases  in  which 
the  husband,  without  violence,  actual  or  threatened, 
may  make  the  marriage  state  impossible  to  be  en- 
dured. There  may  be  angry  words,  coarse  and 
abusive  language,  humiliating  insults,  and  annoy* 
ances  in  all  the  forms  that  malice  can  suggest, 
which  may  as  effectually  endanger  life  or  health,  as 
personal  violence,  and  which  therefore  would  afford 
Srounds  for  relief  by  the  court;  but  what  merely 
wounds  the  feelings,  without  being  accompanied  by 


"Adultery — ^Bvldeace. — The  fact  that  a  mar- 
ried man  is  seen  in  a  house  of  ill-fame,  is  not  of  it- 
self conclusive  proof  of  the  crime  of  adultery  on  his 
part,  though  it  is  sufficient  to  establish  the  crime 
prima  facie.     Throckmorton  v.  Throckmorton,  86  Va. 

Dcsertiea — ^VFIaat  Conntitvtea. — The  rule  in 
the  third  headnote  in  regard  to  what  constitutes  de- 
sertion  is  sustained  in  Bailey  v.  Bailey,  21  Gratt.  43; 
Can-  V-  Carr,  22  Gratt.  168.  See  also  Alkire  v.  Al- 
kire,  33  W.  Va.  517;  Martin  v.  Martin.  33  W.  Va. 
695;    Burk  v.  Burk,  21  W.  Va.  445. 

tGroaads  for  Divorce — Cruelty. — The  cru- 
elty that  authorizes  a  divorce  is  anything  that  involves 
danger  of  life,  limb  or  health;  and  angry  words, 
coarse  and  abusive  language,  humiliating  insults,  and 
annoyances  in  all  the  forms  that  malice  can  suggest, 
nay  as  effectually  endanger  life  or  health,  as  per- 
Moal  violence  and  will,  therefore,  afford  grounds  for 
relief  by  the  court.  Myers  v.  Myers,  83  Va.  806; 
citing  the  principal  case.  See  also  Kinsey  v.  Kinsey, 
50  Va.  16.  But  in  Carr  v.  Carr,  22  Gratt.  168,  it 
was  held  a  wife  has  no  legal  grounds  to  leave  her  hus- 
band because  he  is  rude  and  dictatorial  in  bis  speech 
to  her,  exacting  in  his  demands  and  sometimes  un- 
kind and  negligent  in  his  treatment  of  her  even  when 
Ac  was  sick  and  worn  and  weary  in  watching  and 
miTsing  their  sick  child.  In  Hutchins  v.  Hutchins,  93 
Va.  68,  it  is  held  that  if  the  husband  permit  the  in- 
flates of  his  house  to  treat  his  wife  with  cruelty  the 
craelty  is  his  and  she  may  leave  his  home  without 
farnishing  him   with   cause   for   a   divorce. 

Coatody  of  Clilldren. — ^Where  a  wife  has  left 
her  husband  without  good  legal  grounds,  and  taken 
their  child  with  her,  though  there  is  no  imputation  of 
vuhastity  or  other  bad  conduct,  the  child  will  be  re- 
■tored  to  the  husband  upon  a  decree  for  divorce  a 
t^enta  tt  tkcro  at  the  suit  of  the  husband  on  the 
froond  of  desertion  though  the  child  is  a  female  and 
hot  three  years  old,  and  this  though  the  husband's 
treatment  of  his  wife  has  been  coarse,  rude,  petulant, 
dMe,  exacting  and  penurious,  leaving  her  to  bear 
iloDe  the   burdens   and   trials    which  it    should   have 


bodily   injury  or  actual   menace,  does  not  amount 
to    legal    cruelty. 

e.    Cantody  of  Chlldren^^The  father  is  the  le- 
gal custodian  of  the  minor  children,  and  they  will 
not  be  taken   from    his   custody  without  the 

80S         strongest  reasons  'therefor;    and  this  right  is 
not  affected  by  the   voluntary   separation   of 
the  parties. 

T.  Same. — If  the  application  by  the  wife  for  divorce 
is  refused,  if  the  court  is  satisfied  that  she  is  the 
phief  obstacle  in  the  way  of  a  reconciliation,  and 
that  the  husband  is,  tuider  all  the  circumstances, 
entitled  to  the  custody  of  the  child,  it  is  hnpossible 
to  impose  terms  upon  him  and  to  say  he  shall  be 
compelled  to  have  the  child,  under  the  decree  of  the 
court,  at  particular  places  and  times,  to  gratify  the 
wishes  and  feelings  of  the  mother. 

8.  Allmoay. — It  may  be  there  are  cases  in  which 
the  court  might  refuse  a  divorxx,  and  yet  allow  ali- 
mony to  the  wife.  But  if  the  husband  is  willing  to 
be  reconciled  to  the  wife  upon  terms  she  can  prop- 
erly accept,  if  he  has  not  abandoned  her,  if  his 
conduct  has  not  been  such  as  to  justify  her  sep- 
arating from  him,  she  is  not  entitled  to  alimony. 

O.  DepoaltloBH. — Notice  is  given  to  take  deposi- 
tions at  two  distant  places  on  the  same  day.  The 
other  party  may  attend  at  one  of  the  places,  and 
object  to  the  depositions  taken  at  the  other  place 
for  want  of  notice;  but  if  he  attends  by  his  coun- 
sel at  both  places,  he  cannot  except  to  the  depo- 
sitions taken  at  either  or  both  places. 

This  case  was  argued  at  Richmond,  but 
was  decided  at  Wytheville.  It  was  a  suit  in 
equity  in  the  corporation  court  of  Lynch- 
burg, brought  in  February,  1877,  by  C.  Fan- 
nie Latham,  by  her  next  friend,  against  her 
husband,  Robert  E.  Latham,  for  a  divorce. 
The  original  bill  prayed  for  a  divorce 
a  mensa  et  thoro,  on  the  ground  of  cruel- 
ty and  desertion,  and  by  an  amended  bill  she 
prayed  for  a  divorce  a  vinculo  matrimonii  on 
the  same  ground  and  the  ground  of  adultery 
of  the  defendant,  and  in  both  bills  she  prayed 
that  the  child  of  the  marriage,  a  boy,  between 
two  and  three  years  old,  might  be  placed  in 
her  custody  and  control  on  the  ground  that 
the  father  was  morally  and  socially  unfit  to 
have  the  care  and  training  of  him. 

The  defendant  answered  both  bills.  To 
the  first  he  denied  strongly  both  the  cruelty 

been  his  highest  pleasure  to  share  and  to  relieve. 
Carr  v.  Carr,  22  Gratt.  168.  See  also  Myers  v. 
Myers,   83  Va.   806. 

Alimony — ladependeat  Rlvht. — Courts  of 
equity  have  from  an  early  period  in  Virginia  exer- 
cised the  power  of  granting  alimony  in  independent 
suits — where  no  divorce  was  granted.  Purcell  v.  Pur- 
cell,  4  Hen.  &  M.  507;  Almond  v.  Almond,  4  Rand. 
662.     See  also  2  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  95. 

Same^liVliere  'Wife  In  In  Fanlt.— The  fol- 
lowing cases,  in  accordance  with  the  principal  case 
held  that  where  a  wife  leaves  her  husband  without 
good  legal  grounds  she  is  not  entitled  to  alimony. 
Carr  v.  Carr,  22  Gratt.  168;  Harris  v.  Harris,  31  Gratt. 
13.     See  also  2  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)   118. 

Depoaltlona — Opportunity  to  Be  Present. 
— The  rule  laid  down  in  the  principal  case  in  regard 
to  cases  where  notice  is  given  to  take  depositions  at 
two  different  years  on  the  same  day  is  sustained  in 
Fant  ▼.  Miller,   17  Gratt.  187. 
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and  desertion,  and  he  replied  in  detail  to 
the   specific   facts   stated   in   the   bill, 

309  and  *ne  denied  emphatically  the  adul- 
tery charged  in  the  amended  bill. 

A  great  number  of  witnesses  were  exam- 
ined by  both  parties,  but  it  is  not  possible 
and  certainly  not  desirable,  to  set  it  out  in 
this  report.  Both  parties  were  more  suc- 
cessful in  sustaining  their  own  fair  name 
than  impunging  the  conduct  of  the  other. 
The  re9Qi^of ^he  evidence  is  sufficiently  stated 
in  the  opinion  of  Judge  Staples  to  show  the 
grounds  of  the  decision  and  the  application 
of  the  principles  on  which  the  decision  is 
founded.  Judge  Anderson's  views  may  be 
seen  in  his  dissenting  opinion. 

The  cause  came  on  to  be  finally  heard  on 
the  25th  of  August,  1877,  when  the  court  dis- 
missed the  original  and  amended  bills,  each 
party  to  pay  her  and  his  own  costs.  And 
thereupon  Mrs.  Latham,  by  her  next  friend, 
applied  to  a  judge  of  this  court  for  an  ap- 
peal; which  was  allowed. 

John  Daniel  and  Goggin,  for  the  appellant. 

Kirkpatrick  and  Blackford,  for  the  appel- 
lee. 

STAPLES,  J.  The  appellant  filed  her  bill 
in  the  corporation  court  for  the  city  of 
Lynchburg,  asking  for  a  divorce  a  mensa  et 
thoro  from  the  appellee.  Cruelty  and  deser- 
tion are  alleged  as  the  grounds  of  the  appli- 
cation. Both  are  positively  denied  by  the 
appellee  in  his  answer.  Subsequently  the 
appellant  filed  an  amended  bill,  in  which  she 
not  only  reiterates  the  charges  of  cruelty 
and  desertion,  but  avers  lewdness  of  con- 
duct and  aoiltery  on  the  part  of  the  appellee. 
The  latter  filed  his  answer,  denying  the  charges 
in  the  most  positive  and  explicit  terms.  In 
the  progress  of  the  suit  numerous  deposi- 
tions were  taken,  in  many  of  which  the  exam- 
ination was  protracted  to  great  length,  one  of 
the  appellant's  witnesses  being  asked  on  cross- 
examination  one  hundred  and  one  questions, 
and  one  of  appellee's  witnesses  being 

310  *asked  one  hundred  and  twenty-nine 
questions.      The     record,    numbering 

some  four  hundred  pages,  exhibits  a  con- 
troversy through  all  its  stages  conducted 
with  the  greatest  bitterness  and  asperity. 
Even  the  private  letters  of  the  parties,  writ- 
ten in  the  confidence  of  friendship  and  af- 
fection, have  been  subjected  to  the  ordeal 
of  public  scrutiny  and  criticism.  The  coun- 
sel on  both  sides  have  argued  the  case  with  an 
ability  and  fervor  which  plainly  show  how 
deeply  their  feelings  are  enlisted  in  the  cause 
of  their  clients.  And  not  merely  the  parties, 
their  counsel  and  friends,  but  it  is  apparent 
a  large  part  of  the  community  where  the 
case  originated  are  deeply  interested  in  the 
controversy.  This  is  not  at  all  surprising, 
for  both  parties  are  persons  of  high  social 
position.  The  appellant  is  represented  as  a 
Jady  of  many  personal  attractions,  and  of 
the  highest  culture  and  refinement;  and  the 
appellee  as  a  man  of  excellent  character,  of 
pmiable  temper,  and  of  unimpeached  integ- 
rity. This  court — no  court — could  view 
without  the  deepest  concern  such  a  contro- 


versy, not  only  on  account  of  its  disastrous 
consequences  to  the  parties,  but  from  its 
deleterious  effects  upon  the  community. 
The  difficulties  of  the  case  are  greatly  in- 
creased by  the  fact  that,  in  addition  to  the 
matter  of  the  divorce,  we  are  called  upon  to 
decide  the  question  of  custody  and  control  of 
the  helpless  infant,  the  only  fruit  oi  this  un- 
happy marriage.  Our  consolation  is  that,  in 
performing  this  duty,  we  have  neither  partial- 
ity nor  prejudice,  that  our  utterance  is  but  the 
voice  of  the  law  as  the  wisdom  of  sages  has 
established  it  We  are  powerless  to  prevent  or 
to  settle  controrersies;  we  can  only  decide 
them  as  they  are  brought  before  us. 

The  first  question,  if  not  in  order  of  time, 
certainly  in  importance,  is  the  one  involv- 
ing the  charge  of  adultery.  The  bill  avers  that 
the  appellee  has  committed  adultery  on  various 
occasions.    Only  one  instance,  however,  is 

specified,  and  that  is  that  the  appellee 
311      was   guilty   *of   adultery  in   the   city 

of  Philadelphia,  at  a  house  of  ill- 
fame,  in  a  certain  street  named,  on  Sunday, 
the  night  of  the  10th  September,  1876,  the 
names  of  the  females  being  unknown.  In 
support  of  this  charge  a  single  witness  is 
introduced,  who  states  that  during  the  cen- 
tennial exposition  he  saw^  the  appellee  in  a 
house  of  ill-fame,  in  the  city  of  Philadelphia. 
The  witness  states  that  as  he  entered  the 
door  of  one  of  the  parlors,  he  saw  the  appel- 
lee, in  company  with  a  friend,  arise  from  a 
sofa,  and  that  he  was  bidding  one  of  the 
women  of  the  house  goodbye.  He  supposes 
the  appellee  had  had  some  words  with  her; 
he,  the  appellee,  turned  around  and  left  the 
parlor  door;  he  does  not  know  whether  the 
appellee  went  to  the  street  or  to  some  other 
part  of  the  house.  This  is  the  whole  case, 
allegation  and  proof,  with  respect  to  the 
commission  of  adultery. 

The  appellee,  in  his  answer,  says  he  ad- 
mits that  on  the  evening  of  the  10th  Sep- 
tember, 1876,  he.  in  company  with  a  friend, 
J.  H.  Ballard,  did  visit  a  house  in  Philadel- 
phia, which,  after  he  entered  it,  he  found  to 
be  a  house  of  ill-fame.  He  states  that  he 
and  Ballard,  being  in  that  city  without  com- 
fortable quarters,  on  Sunday  evening  appel- 
lee suggested  they  should  look  out  for  an- 
other room.  Ballard  said  he  had  seen  a 
placard  on  a  house  just  around  the  nearest 
corner  with  "rooms  to  let"  on  it.  They  went 
to  the  house,  ringing  the  bell  at  the  front 
door,  which  was  opened  by  a  white  woman, 
supposed  to  be  a  servant,  who,  upon  being  told 
what  was  wanted,  conducted  appellee  and 
Ballard  to  the  parlor.  On  stating  the  object 
of  their  visit,  one  of  the  women  said  they 
could  accommodate  them  with  rooms,  but 
she  thought  it  probable  they  had  made  a 
mistake,  and  that  they,  the  inmates,  were 
rather  too  fast  for  them.  They  at  once  got 
up  and  left  the  premises.  This  was  the  only 
time  appellee  was  ever  in  said  house.  He 
was  there  only  for  a  few  minutes. 
313  During  ♦the  time,  he  uttered  no  word 
and  committed  no  act  in  violation  of 
the  strictest  propriety. 

This  is  the  appellee's  explanation.  To. 
sustain  it  he  adduces  the  testimony  of  Bal- 
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lard  I  do  not  deem  it  necessary  to  state  any 
portion  of  that  testimony  here.  It  is  sufficient 
to  say  it  fully  corroborates  the  account 
given  by  the  appellee.  The  learned  counsel 
for  the  appellant  quotes  an  observation  of 
Lord  Stowell,  that  "the  act  of  going  to  a 
house  of  ill-fame  is  characterized  by  our  old 
saying  that  'people  do  not  go  there  to  say 
their  pater  nosters/  that  it  is  impossible  they 
can  have  gone  there  for  any  but  improper 
purposes,  and  that  it  is  universally  held  as 
proof  of  adultery."  To  this  it  is  answered 
by  an  eminent  writer,  "Obviously,  however, 
stich  a  visit  is  open  to  explanation,  as  it 
may  be  one  of  philanthropy,  or  of  accident, 
or  even  of  lawful  business,  which  should 
not  be  construed  into  an  act  of  guilt."  2 
Bishop  on  Marriage  and  Divorce,  §  626. 

And  this  would  seem  to  be  the  dictate  of 
common  sense  and  common  justice.  For 
nothing  could  be  more  manifestly  unjust 
than  to  say  that  a  man  who  should  go  to  a 
bouse  of  ill-fame,  necessarily  goes  there  for 
an  improper  purpose.  Such  an  act,  wholly 
unexplained,  might  be  considered  evidence 
of  guilt,  but  it  is  clearly  not  one  which  pre- 
cludes explanation. 

In  this  case  the  appellee,  in  direct  response 
to  the  charge  in  the  bill,  has  made  a  state- 
ment of  the  circumstances  of  his  visit  to  the 
house  in  Philadelphia.  He  is  called  upon  to 
answer,  and  he  has  given  his  answer,  and  I 
think  he  is  entitled  to  the  benefit  of  it,  as  in 
ether  cases  in  chancery.  The  statute  pro- 
vides that  the  suit  for  a  divorce  shall  be 
instituted  and  conducted  as  other  suits  in 
equity.  The  single  exception  is  that  the  bill 
shall  not  be  taken  for  confessed,  and  that 
whether  the  defendant  answer  or  not, 
the  cause  shall  be  heard  independently  of 
the  admissions  of  either  party,  in  the 
S18  ^pleadings  or  otherwise.  As  was  said 
in  Bailey  v.  Bailey,  21  Gratt.  43,  90, 
the  purpose  of  these  provisions  was  to  pre- 
vent a  decree  being  obtained  by  collusion 
of  the  parties,  and  not  to  change  the  rules 
of  evidence,  or  to  provide  a  different  mode 
of  proving  the  facts  from  that  pursued  in 
other  cases. 

The  defendant,  in  every  case,  may  respond 
to  the  charges  in  the  bill  in  his  answer ;  and 
be  is  entitled  to  the  benefit  of  it  It  is  the 
law  of  the  forum,  and  all  who  apply  to  it  for 
relief  must  submit  to  have  their  causes  tried 
according  to  the  established  mode  of  pro- 
cedure. Thornton  v.  Gordon,  2  Rob.  R.  719- 
•2S.  Cases  of  divorce,  so  far  from  justifying 
a  relaxation  of  this  rule,  would  seem  to  call 
for  its  special  observance.  For  while  the 
plaintiff,  for  reasons  of  public  policy,  cannot 
obtain  a  decree  upon  the  admission  of  the  de- 
fendant, clearly  die  latter,  against  his  or  her 
express  denial,  aught  not  to  be  convicted  of 
a  violation  of  the  man-iage  vow ;  nor  should 
so  important  a  relation  be  dissolved  upon 
less  evidence  than  is  required  to  annul  an 
ordinary  contract  for  the  sale  of  property. 
If  it  be  conceded,  in  the  present  case,  that 
the  circumstances  of  suspicion  against  the 
appellee  are  of  a  grave  character,  this  court 
cannot  refuse  him  the  benefit  of  his  answer, 
nor  would  it  be  inclined  to  do  so,  especially 


when  such  refusal  would  be  to  fix  upon  him 
the  imputation  of  perjury,  in  addition  to  the 
crime  of  adultery. 

But,  discarding  this  view  entirely,  we  have 
the  testimony  of  Ballard.  No  effort  has  been 
made  to  impeach  his  reputation  as  a  man  of 
veracity.  No  witness  says  he  is  unworthy 
of  belief.  He  was  subjected  to  a  very  rig- 
orous cross-examination,  but  I  think  it 
wholly  failed  to  throw  any  discredit  upon  his 
testimony.  It  is  true  that  the  appellant's 
witness,  Dawson,  says  he  does  not  think 
Ballard  is  the  friend  he  saw  with  the 

814  appellee  on  the  ^occasion  of  the  visit 
to  the  house  in  Philadelphia.    He  says, 

however,  he  is  by  no  means  certain — he  could 
not  see  the  person  plainly  that  night — he 
was  not  acquainted  with  him,  and  did  not 
take  particular  notice  of  him.  It  must  be 
borne  in  mind  it  was  not  the  appellant,  but 
the  appellee  who  brought  out  this  testimony. 
It  was  the  appellee  who  confronted  appel- 
lant's witness  with  Ballard,  and  demanded 
of  the  former  to  say  whether  he  was  not  the 
same  person  seen  in  Philadelphia,  which  I 
think  would  scarcely  have  been  done  if  the 
account  of  Ballard's  presence  had  been  a 
fabrication.  Ballard  says  that  upon  his  re- 
turn from  the  centennial,  he  mentioned  to 
several  persons  in  Lynchburg — and  he  gives 
the  names  of  some  of  them — ^the  fact  of  this 
visit  to  the  house  of  ill- fame,  as  a  good  joke 
upon  the  appellee  and  himself.  None  of  the 
persons  named  are  called  to  contradict  him; 
and  it  is  to  be  presumed  he  did  mention  the 
subject  of  the  visit.  If  he  did,  it  would  go 
far  to  show  that  the  parties  regarded  the 
whole  affair  as  a  harmless  joke,  of  which 
they  were  the  victims,  and  that  they  made 
no  effort  whatever  to  conceal  the  occurrence. 
Upon  the  whole  I  am  satisfied  that  the  ac- 
count of  this  affair  given  by  Ballard  and  the 
appellee,  is  true  in  every  material  particu- 
lar, and  that  the  charge  of  adultery  is  not 
sustained  by  the  proof. 

The  bill  contains  another  charge,  not  of 
actual  adultery,  but  of  improper  solicitation 
on  the  part  of  the  appellee,  introduced,  no 
doubt,  for  the  purpose  of  showjng  the  adulter- 
ous intent.  The  charge  is  that  the  appellee,  in 
the  month  of  September,  1876,  solicited 
Eliza  Patterson,  a  young  mulatto  woman, 
then  a  servant  of  his  wife,  to  have  carnal 
intercourse  with  him.  It  is  not  pretended 
that  adultery  was  actually  committed,  but 
simply  that  there  were  repeated  solicita- 
tions to  that  effect.  The  only  witness  relied 
on  to  support  this  charge  is  Eliza  Patterson 
herself — ^without  a  single  corroborating 

815  circumstance  to  ^support  her.  The 
force  of  her  testimony  is  entirely  de- 
stroyed by  the  evidence  of  three  witnesses. 
It  is  true  they  are  the  mother  and  brothers 
of  the  appellee.  But  the  record  shows  they  are 
persons  of  high  social  position,  and  it  is 
impossible  to  believe  they  are  capable  of 
wilful  and  corrupt  perjury  with  respect  to 
the  matters  to  which  they  testify.  If  these 
witnesses  speak  the  truth,  it  is  manifest  that 
the  story  as  told  by  Eliza  Patterson  is  an 
entire  fabrication  from  beginning  to  end. 
In  this  connection  it  is  worthy  of  observation 
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that  this  witness,  previous  to  the  present 
deposition,  had  given  an  affidavit  in  which 
she  detailed,  with  great  particularity,  nu- 
merous acts  of  an  objectionable  character 
on  the  part  of  the  appellee;  but  she  made 
no  allusion  whatever  to  the  alleged  solici- 
tations stated  in  her  deposition.  When 
asked  the  reason  of  her  silence  in  this  re- 
spect, she  could  only  say  she  did  not  think 
of  them  at  the  time.  I  am  of  opinion  that 
this  charge  is  not  sustained. 

Another  charge  bearing  upon  the  question 
of  adultery,  not  made,  however,  in  the  bill, 
but  brought  out  for  the  first  time  in  the 
evidence,  is  that  the  appellee  was  an  attend- 
ant upon  a  ball  given  at  a  house  of  ill-fame, 
in  the  city  of  Lynchburg,  in  the  year  1876, 
during  the  session  of  the  United  States  court 
in  that  city.  Two  witnesses  are  introduced 
who  say  they  saw  him  on  that  occasion. 
Now  it  is  a  little  remarkable  that,  although 
the  person  of  the  appellee  was  well  known 
in  the  community,  out  of  some  thirty  or 
forty  persons  who  must  have  been  present 
at  this  ball  only  two  can  be  found  who  tes- 
tify to  his  being  present  on  the  occasion 
referred  to.  One  of  these  is  proved  to  have 
been  much  intoxicated  at  the  time;  and  the 
other  had  but  a  slight  acquaintance  with 
the  appellee.  On  the  other  hand,  the  appel- 
lee has  taken  the  depositions  of  some  ten  or 
twelve  witnesses,  including  younp^  men  to 
whom  he  was  well  known,  and  police  officers 
whose  occupation  makes  them  famil- 
816  iar  *with  the  haunts  of  vice,  and  whose 
duty  requires  them  to  be  present  on 
such  occasions,  and  all  of  them  concur  in 
saying  the  appellee  was  not  present  at  the 
ball  described  by  the  appellant's  two  wit- 
nesses. At  all  events,  they  did  not  see  or 
hear  of  his  being  there — that,  if  a  married 
man  had  attended  such  a  place,  it  would 
have  been  the  subject  of  conversation  at  the 
time,  and  on  the  streets  the  next  day.  These 
witnesses  say  they  never  at  any  time  saw 
the  appellee  in  a  house  of  ill- fame,  and  they 
never  even  heard  of  such  a  thing  until  this 
charge  was  made.  This  evidence  is,  of 
course,  purely  of  a  negative  character,  but  it 
is  certainly  very  persuasive.  One  can  but 
be  struck  with  the  fact  that  the  appellee  has 
himself  throughout  opened  the  door  to  the 
severest  enquiry.  His  witnesses,  men  most 
likely  to  be  informed,  were  not  confined  to 
the  charge  of  attendance  upon  this  particu- 
lar ball,  but  were  asked  to  speak  with  refer- 
ence to  his  habits  generally,  in  respect  to 
such  places — to  tell  not  only  what  they  had 
seen,  but  what  they  had  heard,  as  to  his 
attendance  upon  other  balls,  and  other 
houses  of  ill-fame-  and  upon  these  points 
the  testimony,  so  far  as  negative  testimony 
can  go,  is  a  very  satisfactory  vindication  of 
the  appellee. 

With  respect  to  the  only  remaining  charge, 
bearing  upon  the  question  of  adultery,  also 
brought  out  in  the  evidence,  that  of  making 
the  signal  upon  the  Danville  bridge,  I  deem 
it  unnecessary  to  discuss  it.  It  is  fully  and 
completely  disproven  by  the  evidence. 

Before  passing  from  this  branch  of  the 
case,  it  is  proper  to  allude  to  the  earnest 


efforts  made  to  fix  upon  the  appellee  the 
commission  of  adultery,  or  some  other  lewd- 
ness of  conduct  inconsistent  with  his  marital 
duties.  The  evidence  strongly  tends  to 
show  that,  to  this  end,  extraordinary  efforts 
were  made,  rewards  were  offered,  detectives 
were  put  on  the  track,  and  all  the  sources 
and  avenues  of  information  fully  ex- 

817  plored.     The   only   result   *has   been 
the  several  charges  already  considered 

I  do  not  allude  to  this  for  the  purpose  of 
attaching  censure  to  any  one.  I  think  it 
is  proper  to  say  that  a  man  who  can  pass 
through  such  an  ordeal  unscathed  has  shown 
a  correctness  and  propriety  of  deportment 
deserving,  at  least,  some  notice  and  consid- 
eration. 

The  next  subject  of  enquiry  is  the  charge 
of  cruelty.  As  this  is,  perhaps,  mainly  re- 
lied on  as  a  ground  of  divorce,  it  becomes 
necessary  to  examine  the  allegations  of  the 
bill,  and  the  evidence  bearing  upon  this 
point,  with  more  minuteness  than  is  re- 
quired in  other  branches  of  the  case. 

The  appellant,  in  her  original  bill,  states 
that  "among  the  acts  of  cruelty  which  char- 
acterized the  earlier  portion  of  her  married 
life,  she  was  required  by  her  husband,  be- 
fore they  went  to  Danville,  to  conceal  her 
want  of  sympathy  with  his  political  course; 
that  her  obedience  to  his  injunctions  in  this 
respect  cut  her  off  from  all  other  sympathy, 
and  that  she  found  herself  alone  with  him  a 
social  pariah."  This  certainly  is  a  most  extra- 
ordinary statement,  in  view  of  the  fact,  dis- 
closed by  this  record,  that  the  parties  lived 
together  for  several  years  in  the  greatest 
harmony  and  affection,  and  that,  both  in 
Danville  and  in  Lynchburg,  wherever  they 
resided,  or  wherever  they  visited,  they  were 
received  into  the  best  society  and  were  upon 
terms  of  friendship,  if  not  of  intimacy,  with 
the  best  people  in  those  cities.  It  will  be 
seen  further  on  how  groundless  is  this 
charge,  as  well  as  many  others  contained  in 
this  record.  The  parties  were  married  in 
the  fall  of  1873,  and  shortly  thereafter,  re- 
moved to  the  town  of  Danville,  Va.,  where 
they  resided  until  the  summer  of  1875.  They 
then  went  to  Kentucky  upon  a  visit,  remain- 
ing there  some  four  or  five  months.  Numer- 
ous witnesses  have  been  examined  as  to  their 
conduct  during  this  period — ^witnesses  living 
upon  terms  of  the  closest  intimacy  with  them 
— and  not  one  of  them  testifies  to  any 

818  *unkindness,  in  acts  or  words,  on  the 
part  of  the  appellee  to  the  appellant, 

on  any  occasion.  It  is  very  clear  that  their 
difficulties  did  not  commence  until  after 
their  removal  to  Lynchburg,  in  the  winter 
or  spring  of  1876,  and  after  they  had  be- 
come inmates  of  the  family  of  Woodville 
Latham,  Jr.,  the  brother  of  the  appellee. 

Let  us,  then,  enquire  into  the  conduct  of 
the  appellee  during  the  period  of  the  resi- 
dence at  the  house  of  Woodville  Latham, 
Jr.,  and  subsequent  to  it. 

Some  of  the  witnesses  state  that  the  ap- 
pellee was  very  indifferent  to  the  appellant, 
and  studiously  neglected  her  on  many  occa- 
sions; but  when  pressed  upon  the  cross-ex- 
amination, they  are  only  able  to  say  they 
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hare  seen  him  pass  her  on  the  streets  with- 
out Bpeaking  to,  and  apparently  without 
noticing  her.  Others  testify  that  it  was  the 
habit  of  the  appellee  to  take  the  child  away 
with  him  in  the  morning,  and  not  to  return 
with  it  until  the  afternoon,  thus  depriving 
the  mother  of  its  company  and  its  nurture. 
And  yet  one  of  these  witnesses,  a  lady  of 
intelligence,  living  near  the  parties,  upon 
being  asked  if  she  noticed  where  the  child 
was  kept  before  and  after  their  difficulties 
were  made  public,  states  that  she  usually 
saw  the  child  in  the  parlor,  playing  about 
the  window,  and  that  it  was  there  very  often. 
This  was  after  their  differences  were  made 
pnblic.  Before  this,  she  never  noticed  it  at 
any  particular  place,  saw  it  playing  in  the 
porch  and  with  its  mother,  but  after  this 
usually  saw  it  at  the  parlor  window. 

Again  it  is  said  that  the  relatives  and 
friends  of  the  appellant  were  not  treated 
with  civility  and  respect  by  the  family  of  the 
appellee.  Miss  Graves,  a  sister  of  the  appel- 
lant, visited  the  latter  at  the  house  of  Wood- 
rille  Latham,  Sr.,  in  November,  1878,  and 
remained  there  sometime.  Upon  leaving 
there  she  expressed  herself  as  highly  pleased 
with  the  manner  in  which  she  had  been 
entertained,  and  grateful  for  the  kind- 
S19  ness  she  had  received.  *In  her  deposi- 
tion, given  in  this  case,  she  admits 
that,  upon  arriving  at  the  house  of  Mr. 
Woodville  Latham,  Sr.,  she  was  received 
very  cordially,  and  politely,  and  so  treated 
for  a  few  days.  After  that,  they  were  polite 
and  civil,  but  not  at  all  cordial  she  thought. 
It  has  been  asserted  and  reiterated,  again 
and  again,  that  the  family  of  Woodville 
Latham,  Sr.,  were  hostile  to  the  appellant, 
and  that  they  had  banded  together  to  destroy 
her  peace  and  happiness.  I  have  examined 
this  record  with  the  greatest  care,  and  I  have 
not  been  able  to  find  a  scintilla  of  evidence 
tending  to  show  that  either  the  father,  mother 
or  sisters,  on  any  occasion,  were  guilty  of 
incivility  or  unkind  acts  or  words  to  the  ap- 
pellant It  may  be  there  were  such,  and  that 
they  have  been  carefully  concealed  from  the 
public  eye.  The  record  does  not  exhibit  any- 
thing of  the  kind;  and  this  court  cannot  act 
upon  mere  conjectures  and  presumptions 
having  no  support  from  the  evidence. 

Again  it  is  said,  and  this  charge  is  reiter- 
ated with  great  earnestness,  that  the  appellee 
actually  sold  the  bed  and  bedding  of  the  ap- 
pellant, and  left  her  without  the  common 
comforts  and  necessaries  of  life.  The  evi- 
dence shows  that  the  appellee  owned  the 
furniture,  including  the  bed  and  bedding  in 
the  room  occupied  by  the  appellee  and  appel- 
lant in  the  house  of  Woodville  Latham,  Sr., 
and  that  this  furniture,  with  the  exception 
of  some  articles  belonging  to  the  appellant, 
was  sold  by  the  appellee  to  his  mother.  It 
is  manifest,  however,  that  this  sale  was 
made  after  the  appellant  had  left  there, 
after  all  efforts  at  an  adjustment  had  failed, 
and  the  appellant  had  determined  to  live 
separate  and  apart  from  her  husband. 

I  have  thus  attempted  to  notice  briefly  all 
the  charges  of  cruelty  brought  against  the 
appellee.   Most  of  them  have  reference  to  a 


period  when  the  difficulties  between  the 
parties  had  become  open  and  notbrious,  and 
when  both  had  become  embittered  by 
8S0  the  controversy  in  which  *they  were 
engaged.  It  is  no  part  of  my  duty  to 
vindicate  the  appellee  any  further  than  is 
proper  to  a  right  understanding  of  the  mer- 
its of  the  case.  It  may  be  conceded  that  his 
conduct  has  been  far  from  blameless,  but  if 
each   and  every   specification   of   cruelty   had 

'  been  established  it  would  not  constitute  such 
legal  cruelty  as  would  justify  a  decree  for  a 
divorce.  The  appellant  in  her  bill  charges  cold- 

,  ness  on  the  part  of  her  husband,  non-apprecia- 
tion of  her  efforts  in  the  discharge  of  her 
wifely  duties,  his  treatment  often  degener- 
ating into  sneers  and  taunts  and  bitter  com- 
plaints. But  she  does  not  charge  any  acts 
of  cruelty  or  violence,  or  even  threats  and 
menaces.  Her  brother  states  that,  during 
the  whole  of  his  visit  in  the  fall  of  1876,  he 
never  observed  anything  like  a  disturbance, 
a  dispute,  or  quarrel  between  them.  With 
respect  to  the  bruises  upon  the  wrists  of 
the  appellant,  they  are  fully  explained.  The 
appellant  coming  down  stairs,  and  finding 
the  front  door  locked,  attempted,  in  a  par- 
oxysm of  excitement,  to  jump  through  the 
parlor  window  into  the  street.  She  was 
caught  by  the  appellee  and  held  by  the 
wrists.  The  door  was  immediately  unlocked, 
and  she  was  implored  to  go  out  by  that  way; 
but  she  refused  to  do  so,  persisting  in  her 
purpose  of  going  through  the  window.  There 
is  no  doubt  that  the  sole  purpose  of  the  ap- 
pellee was  to  prevent  a  scene  on  the  street 
mortifying  to  all  concerned.  With  this  ex- 
ception, if  exception  it  can  be  considered, 
there  is  not  a  particle  of  testimony  showing 
any  act  of  cruelty  or  violence  on  the  part 
of  the  appellee,  or  any  menaces,  or  conduct 
to  justify  an  apprehension  of  bodily  harm, 
or  that  the  appellant  was,  at  any  time,  mo- 
lested or  in  any  manner  restrained  in  her 
perfect  freedom  of  action. 

In  applying  the  law  to  the  evidence  just 
considered,  I  shall  not  attempt  any  defini- 
tion of  cruelty,  as  used  in  our  statutes,  be- 
yond what  is  laid  down  in  the  books.  Ac- 
cording to  the  authorities,  the  cruelty 
321  that  authorizes  *  a  divorce  is  anything 
that  tends  to  bodily  harm  and  thus  ren- 
ders cohabitation  unsafe;  or,  as  expressed  in 
the  older  decisions,  that  involves  danger  of 
life,  limb  or  health.  I  agree  there  may  be  cases 
in  which  the  husband,  without  violence,  actual 
or  threatened,  may  render  the  marriage 
state  impossible  to  be  endured.  There  may 
be  angry  words,  coarse  and  abusive  lan- 
guage, humiliating  insults,  and  annoyances 
in  all  the  forms  that  malice  can  suggest, 
which  may  as  effectually  endanger  life  or 
health  as  personal  violence,  and  which, 
therefore,  would  afford  grounds  for  relief  by 
the  court.  But  it  is  obvious  that  what  merely 
wounds  the  feelings  without  being  accom- 
panied by  bodily  injury  or  actual  menace — 
mere  austerity  of  temper,  petulance  of  man- 
ner, rudeness  of  language,  want  of  civil  atten- 
tion and  accommodation,  or  even  occasional 
sallies  of  passion  that  do  not  threaten  harm, 
although  they  be  high  offenses  against  moral- 
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ity  in  the  married  state,  does  not  amount  to 
legal  cruelty.  It  is  so  laid  down  by  the  leading 
authorities  in  England,  and  in  this  country, 
and  is  so  declared  by  this  court  in  Carr  v. 
Carr,  22  Gratt.  168,  175;  1  Minor  Institutes 
and  cases  cited,  256.  257.  In  the  language  of 
a  very  great  judge:  "Under  such  miscon- 
duct of  either  of  the  parties,  for  it  may  exist 
on  one  side  as  well  as  the  other,  the  suffer- 
ing party  must  bear,  in  some  degree,  the 
consequences  of  an  injudicious  connexion; 
must  subdue,  by  decent  resistance  of  pru- 
dent conciliation;  and  if  this  cannot  be 
done,  both  must  suffer  in  silence.  And,  if  it 
is  complained  that  by  this  inactivity  of  the 
courts  much  injustice  may  be  suffered,  and 
much  misery  produced,  the  answer  is  that 
courts  of  justice  do  not  pretend  to  furnish 
cures  for  all  the  miseries  of  human  life. 
They  punish  or  redress  gross  violations  of 
duty — they  cannot  make  men  virtuous;  and 
as  the  happiness  of  the  world  depends  upon 
its  virtue,  there  may  be  much  unhap- 

322  piness  ^which  human  laws  cannot  un- 
dertake to  remove.  ♦  *  Petty  vex- 
ations applied  to  a  diseased  and  exquisite  sensi- 
bility of  mind,  may  certainly,  in  time,  wear  out 
the  animal  machine;  but  still  they  are  not 
cases  for  legal  relief.  People  must  relieve 
themselves  as  well  as  they  can  by  prudent  re- 
sistence,  by  calHng  in  the  means  of  religion, 
and  the  consolations  of  friends;  but  the  aid  of 
the  courts  is  not  to  be  resorted  to  in  such 
cases  with  any  effect."  I  have  thus  quoted,  at 
length,  some  of  the  observations  of  Sir  Wil- 
liam Scott,  in  Evans  v.  Evans,  1  Hagg. 
Cons.  R.  35,  because  they  are  very  appropri- 
ate to  the  present  case,  and  because  they 
express  the  rules  which  govern  the  courts 
upon  questions  of  this  kind  with  a  force,  a 
wisdom  and  an  elegance  which  command 
almost  universal  approbation.  Tested  by 
these  rules,  the  application  for  a  divorce  on 
the  ground  of  cruelty,  cannot  be  sustained. 

The  next  subject  of  enquiry  is  the  charge 
of  desertion.  And  here  it  is  important  to 
consider  what  constitutes  desertion,  as  de- 
scribed in  the  books.  Fortunately  we  are 
saved  any  discussion  of  that  question,  or 
reference  to  authorities  elsewhere,  by  an 
adjudication  of  our  ow^n  court.  The  case  of 
Baily  v.  Baily,  21  Gratt.  43,  was  decided  by 
a  unanimous  court.  It  was  followed  and 
approved  in  Carr  v.  Carr,  22  Gratt.  168,  and 
is  sustained  by  the  general  current  of  au- 
thorities. In  Baily  v.  Baily.  the  doctrine  is 
thus  laid  down  by  Judge  Christian,  speak- 
ing for  the  whole  court:  "Desertion  is  a 
breach  of  matrimonial  duty,  and  is  com- 
posed first,  of  the  actual  breaking  off  of  the 
matrimonial  cohabitation,  and  secondly,  an 
intent  to  desert,  in  the  mind  of  the  offender. 
Both  must  combine  to  make  the  desertion 
complete.  The  intent  to  desert  is  usually 
the  principal  thing  to  be  considered.  Ob- 
viously a  mere  separation  by  mutual  consent 
is  not  desertion  in  either.  Nor,  as  a  matter 
of    proof,    can    desertion    be    inferred 

323  against  either  from  the  mere  ^unaided 
fact   that   they   do  not   live    together, 

though  protracted  absence,  with  other  cir- 
cumstances, may  establish  the  original  in- 


tent. The  courts  have  not  laid  down  any 
particular  rules  of  evidence  for  determlninl: 
whether  a  separation  does  or  does  not,  as 
matter  of  proof,  amount  to  desertion;  and 
the  question  does  not  admit  of  such  rules. 
but  each  case  must  rest  on  its  own  circum- 
stances." 

Bearing  these  principles  in  mind,  we  are 
now  to  consider  whether  the  evidence  sus- 
tains the  charge  of  desertion.  A  brother  of 
the  appellant,  who  was  examined  as  a  wit- 
ness, states  that  in  a  conversation  had  -with 
the  appellee  in  February,  1878,  he  proposed 
that  the  appellee  should  take  his  wife  and 
child  and  go  to  Kentucky  or  Texas.  The  ap- 
pellee replied  there  could  be  no  reconcilia- 
tion between  him  and  his  wife;  that  the 
matter  had  gone  too  far;  that  they  would 
never  live  together  again  as  man  and  wife. 
I  do  not  think  that  the  appellee  by  this,  in- 
tended to  avow  a  purpose  on  his  part  not 
to  be  reconciled  to  his  wife,  or  not  to  live 
with  her  again;  but  rather  to  convey  the 
idea  that  the  difficulty  had  proceeded  so  far 
as  to  preclude  all  hope  of  reconciliation. 
The  same  witness  proves  that  but  a  few 
months  previous  the  appellee  mentioned  to 
witness  their  difficulties,  telling  him  he 
thought  his  wife  was  attached  to  witness 
and  was  greatly  under  his  influence,  and 
that  he  asked  witness  if  he  could  not  bring 
about  a  better  state  of  feeling  between  them. 
Witness  replied  that  he  did  not  think  he 
could,  that  he  had  never  tried  to  exercise 
any  special  influence  over  his  sister  in  his 
life;  that  she  was  perfectly  conscientious  in 
evervthing  she  said  and  did,  and  when  she 
had  formed  an  opinion  was  firm  and  uncom- 
promising in  it;  that  he  could  see  no  pres- 
ent remedy  for  their  misfortunes;  that  he 
sympathized  deeply  and  sincerely  w^ith 
them,  and  that  he  hoped  time  and  their 
mutual  interests  would  produce  the  har- 
mony that  was  so  desiyible  between  man  and 

wife. 
324  ^Certainly    nothing    had    occurred 

to  warrant  the  belief  that  between 
the  dates  of  these  two  conversations 
the  state  of  feelings  between  the*  pities 
was  at  all  improved  or  modified.  The  appel- 
lee, in  his  answer  to  the  averment  of  the 
bill,  that  he  was  unwilling  to  be  reconciled 
to  his  wife,  says  it  is  not  true  he  ever  re- 
fused to  be  reconciled  to  her.  On  the  con- 
trary, he  has  hoped  for  such  reconciliation 
more  than  for  anything  else  on  earth.  He 
has  never  to  this  dark  and  miserable  hour 
abandoned  all  hope  that  she  would  yet  see 
the  error  of  her  ways,  and  thus  save  him 
from  a  life  of  unendurable  wretchedness. 
The  evidence  does  not  discredit  this  declara* 
tion;  it  is  in  direct  response  to  the  bill,  and 
the  appellee  cannot  be  denied  the  benefit  of 
it  In  the  correspondence  between  the  coun- 
sel for  the  appellant  and  the  counsel  for  the 
appellee,  respecting  their  several  clients,  the 
latter,  in  their  letter  of  the  9th  of  January, 
1877,  say:  "We  assure  you  and  Dr.  Dulaney 
(it  seems  a  friend  and  relative  of  the  appel- 
lant), most  earnestly,  that  we  wanted  to  set- 
tle this  controversy  first  by  reconciliation  if 
possible,  if   not,  then  by  some  fair  and  just 
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compromise."  There  is  no  doubt  of  the  per- 
fect sincerity  of  this  declaration.  The  coun- 
sel of  the  appellant,  in  reply,  on  the  same 
day,  after  expressing  their  conviction  that 
there  was  no  possible  way  of  settling  the 
trouble  out  of  court,  say:  "We  cannot  close 
this  letter  without  again  assuring  you  of 
our  appreciation  of  your  kind  and  christian 
disposition  in  this  case,  with  which  we  have 
all  the  time  sympathized."  Whatever  may 
be  the  real  state  of  the  case,  the  inference 
fairly  to  be  drawn  from  the  record  is,  that 
the  appellant,  and  not  the  appellee,  pre- 
sented the  chief  obstacles  in  the  way  of  recon- 
dliation.  The  fact  or  facts  mainly  relied  on  to 
show  the  desertion  are  that  the  appellee,  in 
February,  1877,  sold  his  furniture,  left  the  city 
of  Lynchburg,  and  went  to  the  town  of  Dan- 
ville secretly  and  clandestinely  taking  the  child 
with  him,  without  consultation  with 
US  the  *appellant,  and  without  her  knowl- 
edge or  consent.  The  note  written  by 
the  appellee  to  the  appellant  at  the  time 
shows  that  neither  his  purpose  nor  destina- 
tion was  concealed.  That  the  note  informed 
her  that  the  condition  of  his  business  made 
it  necessary  he  should  go  to  Danville  that 
day;  that  he  would  go  to  his  brother's 
house;  that  for  obvious  reasons  he  took  Roy 
(the  child)  with  him,  and  that  she  (the  ap- 
pellant) might  follow  the  next  day.  Whether 
he  was  sincere  or  not  in  stating  she  might 
follow  him,  he  certainly  did  not  prohibit  her 
from  so  doing.  Possibly  he  hoped  the  de- 
sire to  see  her  child  might  induce  her  to  do 
so  and  eventuallv  lead  to  a  reconciliation. 
Had  she  followed  him,  or  even  written  him, 
and  he  had  refused  to  receive  her,  or  pro- 
vide for  her.  the  entire  asoect  of  the  case 
might  have  been  changed.  But,  without  tak- 
ing a  step  to  ascertain  his  purpose,  this  suit  was 
brought  mainly  upon  the  idea  that  the  con- 
duct of  the  appellee  justified  the  charge  of 
desertion. 

The  appellee  states  that  he  went  to  the 
town  of  Danville  for  the  purpose  of  attend- 
ing the  United  States  court  then  in  session, 
which  was  no  doubt  the  fact.  It  is  very 
propable — indeed,  it  seems  to  be  very  clear 
—he  took  the  child  with  him  because  he 
feared  that  if  he  left  it  behind  the  appellant 
would  get  possession  of  it  and  remove  it  out 
of  his  reach  beyond  the  limits  of  the  state. 
This  apprehension,  I  think,  explains  much  of 
his  conduct  throughout  this  entire  controver- 
sy with  reference  to  the  control  and  manage- 
ment of  the  child.  I  attach  no  sort  of  import- 
ance to  the  sale  of  the  furniture,  because,  in 
new  of  the  separation  of  the  parties,  it  was 
of  no  use  or  benefit  to  the  appellee. 

But  with  whatever  motive  the  trip  to  Dan- 
ville was  made,  even  though  a  change  of 
residence  was  contemplated,  it  would  not 
constitute  a  desertion.  All  prospect  of 
reconciliation  or  compromise  had  then 
vanished;    the    counsel    for    the    appellant 

had  declared  there  was  no  hope 
3S6      *of    adjusting    the    difficulty    out    of 

court.  It  is  vain  to  say  that  the  re- 
moval of  the  appellee  to  anotker  place  of 
residence,  even  without  the  knowledge  of 
the  appellant,  would  constitute  a  desertion. 


Even  where  the  parties  separate  by  consent^ 
neither  can  complain  of  desertion  in  the 
other  unless  there  is  some  desire  expressed 
for  reconciliation — some  overture  made  in 
good  faith  for  a  restoration  of  the  conjugal 
relation,    i  Bish.  on  M.  &  D.  §  784a. 

In  looking  over  this  record  it  is  not  very 
difficult  to  find  an  explanation  of  the  causes 
which  led  to  the  estrangement,  and  finally 
to  the  separation  of  the  parties.  It  seems  that 
they  differed  a  good  deal  with  respect  to  the 
management,  control  and  training  of  the  child. 
Who  is  to  blame  upon  this  point,,  it  is  im- 
possible to  say.  It  is  very  probable  that 
both  were  wanting  in  a  true  spirit  of  concil- 
iation and  compromise.  This,  however,  was 
not  the  real  cause  of  the  dissention.  Its 
origin  lies  much  deeper.  It  is  manifest  that 
the  appellant  had  made  up  her  mind  to  bear 
no  more  children  to  the  appellee;  and  in 
that  temper  she  had  denied  him  access  to 
her  bed.  This  was  no  mere  whim  or  caprice, 
but  a  determined  purpose,  founded,  as  she 
said,  upon  conscientious  convictions.  I  know 
it  had  been  suggested  that  disease  was  the 
cause,  and  the  deposition  of  Doctor  Du- 
laney,  her  cousin,  has  been  taken  to  show  that 
during  the  appellant's  visit  to  Kentucky  in  the 
fall  of  1875,  he  treated  her  for  local  affection. 
But  it  is  most  remarkable  that  during  the 
whole  of  her  sojourn,  both  in  Danville  and 
Lynchburg,  which  embraces  nearly  the  entire 
period  of  her  married  life,  the  appellant  never 
required  any  medical  treatment  whatever.  And 
nowhere  in  the  record  is  it  pretended  or 
claimed  by  any  of  her  friends  that  her  con- 
duct, in  the  particular  alluded  to  here,  was 
the  result  of  local  disease,  or  infirmity  of 
any  description.  Her  counsel,  in  the  elo- 
quent and  exhaustive  brief  filed  by 
327  him  ♦in  which  he  alludes  to  the  sub- 
ject, does  not  justify  her  conduct  on 
any  such  ground.  On  the  other  hand,  it  is  in 
proof  that  a  short  time  before  her  confine- 
ment in  August,  1874,  the  appellant  said  to 
a  lady  friend  she  would  die  and  go  to  perdi- 
tion before  she  would  have  another  child;  that 
she  considered  a  woman  disgraced  who  had 
children.  She  was  told  if  she  persisted  in 
that  course  she  would  drive  her  husband 
away  from  her.  and  be  the  means  probably 
of  his  going  among  bad  women.  She  re- 
plied, it  would  be  much  better,  and  she 
greatly  preferred  it.  And  in  1876,  she  told 
a  distinguished  physician  of  Lynchburg  she 
did  not  intend  to  have  any  more  children; 
she  knew  how  to  prevent  such  an  occur- 
rence. And  upon  another  occasion,  upon  be- 
ing told  by  him  that  the  differences  between 
her  and  her  husband  ought  to  be  settled — 
they  were  nothing  but  words — that  she 
must  consent  to  act  as  other  women  di(U 
and  allow  her  husband  the  privileges  which 
other  husbands  had,  she  replied  that  her  con- 
science would  not  allow  her  to  do  it,  without 
saying  why.  Her  exact  language  was:  "Yon 
can't  surely  ask  me  to  do  a  thing  which  is 
against  my  conscience?"  Doctor  Owen  says  he 
did  not  understand  her  to  give  even  an  inti- 
n)ation  that  ill  health  was  the  obstacle  in  the 
way.  He  says  she  was  apparently  in  good 
health;  she  looked  badly  then,  but  was  ap- 
parently in  good  health  at  all  other  time^. 
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Against  this  overwhelming  array  of  facts 
and  circumstanceSp  it  was  vain  to  say  tnat 
the  conduct  of  appellant  was  due  to  dis< 
case,  when  neither  she  nor  her  intimate 
friends,  nor  her  counsel,  have  ever,  at  any 
time,  put  forth  such  a  pretension. 

This  is  a  topic  of  so  much  delicacy  that  I 
feel  the  greatest  hesitation  and  repugnance 
even  in  alluding  to  it,  much  more  so  in  dis- 
cussing it.  I  shall  therefore  dismiss  it  T^ith 
the  remark  that,  in  my  opinion,  this  has 
been  the  main  cause  of  all  these  troubles 

328  — it  is  this  that  has  cast  ♦its  shadow  over 
the  pathway  of  these  parties,  produc- 
ing controversy,  estrangement  and  separa- 
tion. In  no  other  way  does  this  record  ex- 
plain how  it  is  that  two  people,  remarkable, 
as  their  friends  say,  for  their  many  good 
qualities,  should  so  rapidly  have  fallen  from 
their  happy  estate  into  their  present  de- 
pkrabie  condition. 

My  belief  is  that  the  remedy  for  these 
troubles  is  with  the  appellant;  that  she  is 
4.0  blame  for  the  evils  that  have  overtaken 
her,  and  she  cannot  ask,  with  any  hope  of  suc- 
cess, for  the  aid  of  the  courts  so  long  as  she 
persists  in  her  present  views  and  purposes. 

But  if  the  causes  suggested  be  not  the  real 
ones — if  the  true  ground  is  in  a  want  of  con- 
geniality of  temper  and  character — it  is  ob- 
vious that  the  court  cannot  grant  a  divorce  be- 
cause the  parties  cannot  live  together  in  har- 
mony and  peace.  As  was  said  by  Chancellor 
Kent  in  Burwell  v.  Saunders,  4  Johns.  Ch.  R. 
502,  the  law  regards  the  marriage  contract 
as  a  stable  and  sacred  contract  of  natural 
as  well  as  of  municipal  law.  It  is  a  contract 
juris  gentium,  and  parties  cannot  lawfully 
rid  themselves  of  its  duties  at  the  pleasure 
of  either  or  of  both  of  them.  And  Sir  Wil- 
liam Scott,  in  Evans  v.  Evans,  already  cited, 
says:  "The  law  has  said  that  married  per- 
sons shall  not  be  legally  separated  upon 
the  mere  disinclination  of  one  or  both  to 
cohabit  together.  When  people  understand 
that  they  must  live  together,  except  for 
a  few  reasons  known  to  the  law,  they  learn 
to  soften,  by  mutual  accommodation,  that 
yoke  which  they  know  they  cannot  shake 
off.  They  become  good  husbands  and  good 
wives  from  the  necessity  of  remaining  hus- 
bands and  wives;  for  necessity  is  a  pow- 
erful master  in  teaching  the  duties  which 
it  imposes.  If  it  were  once  understood  that 
upon  mutual  disgust,  married  persons 
might  be  legally  separated,  many  couples 
who  now  pass  through  the  world  with 
mutual  comfort — with  attention  to  their 
common  offspring,  and  to  the  moral 

329  order  of  civil  society— might,  ♦at  this 
moment,  have  been  living  in  a  state 

of  mutual  unkindness — in  a  state  of  es- 
trangement from  their  common  offspring 
and  ?  state  of  the  most  licentious  and  unre- 
served immorality.  In  this  case,  as  in  many 
others,  the  happiness  of  some  individuals 
must  be  sacrificed  to  the  greater  and  more 
general  good." 

Before  passing  from  this  branch  of  the 
case,  it  is  proper  to  notice  a  fact  much  re- 
lied on  by  the  appellant's  counsel;  and  that 
is,   that  the   appellee   himself   had   brought 


suit  for  a  divorce  from  the  appellant  a  short 
time  before  the  filing  of  this  bill.  Whatever 
may  have  been  the  motives  of  the  appellee, 
or  the  grounds  on-  which  he  relied,  they  can 
have  no  sort  of  influence  upon  the  decision  of 
this  case.  Upon  this  record,  as  it  now  stands, 
the  appellee,  in  applying  for  a  drvorce,  would 
have  shared  the  same  fate  as  the  appellant. 
Neither  is  entitled  to  it  upon  any  or  all  the 
grounds  stated.  Marriage  is  a  contract 
formed  with  a  view  not  only  to  the  benefit  of 
the  parties  themselves,  but  to  the  benefit  of 
third  persons,  to  the  benefit  of  their  com- 
mon offspring,  and  to  the  moral  order  of 
civil  society.  Husband  and  wife  cannot,  by 
their  conduct,  pave  the  way  to  a  divorce,  or 
by  agreement  to  live  separate,  entitle  them- 
selves to  the  aid  of  the  courts  to  make  valid 
that  separation.  In  this  state  th€  courts  and 
the  legislature  have  adhered  to  the  policy 
of  refusing  divorces  except  for  a  few  and 
weighty  causes.  Amid  the  denraralization 
of  the  times,  and  the  attacks  now  elsewhere 
made  upon  the  sanctity  of  the  marriage  tie, 
this  policy  has  preserved  and  consecrated 
the  domestic  hearth  and  the  domestic  cir- 
cle in  Virginia.  Holding  these  views  I  am 
of  the  opinion  the  appellant  is  not  entitled 
to  a  divorce  from  her  husband. 

It  only  remains  to  consider  the  question 
of  the  custody  of  the  child.  It  is  manifest 
that  to  the  parties  this  is  the  paramount 
question.  With  them  the  matter  of  the 
830  divorce  ♦derives  its  chief  interest  from 
its  bearing  upon  the  fate  of  the  infant, 
the  only  issue  of  the  marriage. 

The  bill  charges  that  the  appellee  is  not 
a  fit  and  proper  person,  socially  or  morally, 
to  have  the  raising  of  the  child  confined  to 
him;  and  upon  that  ground  it  asks  the  court 
to  decree  to  the  appellant  its  custody  and 
control. 

As  a  general  rule,  it  would  seem  that, 
upon  application  for  a  divorce,  if  the  bill  is 
dismissed,  the  court  will  decline  to  interfere 
either  way,  but  leave  the  parties  to  such 
remedies  as  they  may  have  by  habeas  cor- 
pus or  otherwise.  It  is  only  when  the  di- 
vorce is  granted  that  the  court  goes  fur- 
ther and  makes  such  order  touching  the 
proper  custody  and  nurture  of  the  offspring, 
as  to  it  may  seem  right  under  all  the  cir- 
cumstances. Our  statute  provides  that  the 
court,  upon  decreeing  the  dissolution  of  a 
marriage,  and  also  upon  decreeing  a  di- 
vorce, whether  from  the  bond  of  matri- 
mony, or  from  bed  and  board,  may  make  such 
further  decree  as  it  shall  deem  expedient  con- 
cerning the  estate  and  maintenance  of  the 
parties,  or  either  of  them,  and  the  care,  cus- 
tody and  maintenance  of  the  minor  chil- 
dren, and  may  determine  with  which  of  the 
parents  the  children,  or  any  of  them,  shall 
remain.  Code  of  1860,  ch.  109,  §  12.  So  it 
would  seem  that  the  court  in  which  the  di- 
vorce suit  is  pending  is  authorized  under 
this  statute  to  make  an  order  touching  the 
custody  of  the  minor  children  only  where 
there  is  a  decree  for  a  divorce. 

There  is  another  statute  which  confers  a 
general  jurLyliction  upon  the  circuit,  county 
and  corporation  courts  in  chancery  to  hear 
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and  determine  controversies  between  guard- 
ians and  wards,  to  rempve  guardians,  &c., 
and  make  any  orders  for  the  custody  and 
tuition  of  an  infant,  and  the  management 
and  preservation  of  his  estate.  Code  1860, 
ch.  127,  §  13.  It  has  been  made  a  question 
whether  this  statute  does  not  relate  exclu- 
sively to  matters  of  controversy  between 
guardians  and  wards,  and  to  the  cus- 
8S1  tody  *and  tuition  of  the  infants  who 
have  estates  and  thus  become  wards 
of  the  court.    See  Rev.  Code  of  1819,  p.  406. 

It  is  unnecessary  to  express  any  opinion 
npon  either  of  these  points,  and  I  do  not 
wish  to  be  understood  as  doing  so.  It  may 
be  conceded  it  is  competent  for  a  court  of 
chancery,  in  pursuance  of  its  general  juris- 
diction, for  good  and  sufficient  reasons,  to 
make  any  proper  order  touching  the  cus- 
tody and  tuition  of  an  infant;  and  that  this 
may  be  done  in  a  pending  suit  for  divorce, 
even  when  the  divorce  is  denied.  All  will 
concede  that  this  jurisdiction  is  of  the  most 
delicate  nature,  and  to  be  administered  with 
the  utmost  caution.  2  Rob.  Prac.  154;  1 
Minor  Inst.  399. 

When  the  application  for  divorce  is  by 
the  wife,  and  the  application  is  refused,  the 
question  of  taking  from  the  custody  of  the 
husband  or  father  the  minor  child,  is  one 
of  great  difficulty  and  delicacy. 

The  father  is  the  legal  guardian  of  the 
infant;  the  law  gives  it  to  him  against  all 
the  world.  The  right  of  the  father  (say  all 
the  cases)  to  the  custody  of  his  legitfmate 
minor  children,  of  whatever  age  they  may 
be,  is  perfectly  clear — too  well  settled  to  ad- 
mit of  dispute.  1  Minor  Inst.  397,  and  cases 
there  cited;  2  Kent,  194;  Tyler  on  Cover- 
ture and  Infancy. 

Is  this  right  effected  by  the  voluntary  sep- 
aration of  the  parents?  If  so,  to  what  ex- 
tent? Does  the  motl^er  thereby  acquire  any 
additional  powers  and  privileges?  Does  the 
father  forfeit  any  of  his?  In  England  the 
courts  have  uniformly  adhered  to  the  com- 
mon law  doctrines,  holding  that  the  father 
has  an  absolute  right  to  the  custody  of  his 
children,  and  to  the  exclusion  of  the  mother 
from  all  access  to  or  communication  with 
them,  however  pure  and  virtuous  she  might 
be.  and  however  profligate  might  be  his 
habits.   To  remedy  this  evil  a  statute  was 

passed,  known  as  Mr.  Justice  Tal- 
SSS    fourd's    act,    which    gives   *the    equity 

courts  a  very  large  discretion  with  re- 
spect to  the  control  and  possession  of  the 
infant  children,  where  the  parents  live  sepa- 
rate and  apart.  But  even  under  this  act  the 
courts  still  accord  to  the  father  the  para- 
mount right  to  the  child;  and  they  will  not 
interfere  with  that  right,  unless  in  cases  of 
fross  misconduct  on  his  part,  or  unless  the 
interest  or  happiness  of  the  child  imoera- 
Hvely  require  it.  Wellesly  v.  Duke  of  Beau- 
fort, 2  Rus.  R.  1,  43;  Exparte  Bartlett.  2 
Crily.  R.  661;  In  re  Curtis,  28,  L.  J.  ch.  458. 
In  a  very  recent  case  of  Symington  v. 
Symington,  decided  by  the  house  of  lords, 
and  reported  in  12  Eng.  R.  109,  2  Sch.  &  D. 
App.  L.  R.  415,  the  subject  received  a  very 
exhaastive  discussion.  It  was  there  said: 
'T'he  father's   right  to  the   guardianship   of 


his  child  is  high  and  sacred,  the  law  holds  it 
in  much  reverence,  and  it  should  not  be 
taken  from  him  without  gross  misconduct 
on  his  part  and  danger  of  injury  to  the 
health  or  morals  of  the  children."  And  fur- 
ther, the  court  would  consider  all  the  cir- 
cumstances of  the  particular  case,  the  cir- 
cumstances of  the  misconduct  which  led  to 
a  separation,  the  circumstances  of  the  gen- 
eral character  of  the  father  and  of  the 
mother,  and  above  all,  the  court  would  look 
to  the  interests  of  the  children. 

In  this  country  the  doctrine  is  not  mate- 
rially different  from  that  now  held  by  the 
English  courts.  The  father  is  universally 
considered  as  having  claims  paramount  to 
those  of  the  mother,  his  legal  authority  only 
yielding  to  the  claims  of  the  infant,  when- 
ever the  morals  or  interests  of  the  latter 
strongly  require  it.  Whenever  the  father  so 
conducts  himself  that  it  will  not  be  for  the 
benefit  of  the  children  to  live  with  him,  if 
his  domestic  habits,  associations  or  opin- 
ions are  such  as  to  tend  to  the  injury  of  his 
children,  the  court  will  withdraw  them  from 
him  and  confer  the  custody  of  them  upon  the 
mother,  or  take  the  children  from  both 
SSS  and  commit  them  to  some  ♦third  per- 
son to  nurture  and  educate.  When  the 
child  is  a  daughter  of  very  tender  years, 
and  the  mother  is  deemed  a  suitable  person, 
the  custody  is  given  to  her,  as  essential  to 
the  health  and  life  of  the  infant;  while  in 
conformity  with  the  English  rule  the  male 
child  is  given  to  the  father,  except  in  very 
extreme  cises.  In  passing  upon  the  claims 
of  the  parents,  the  court  will  enquire  who  is 
most  to  blame  for  the  separation,  givmg  the 
preference  to  the  innocent  party,  because 
with  such  a  party  the  infant  is  most  likely 
to  be  cared  for  properly.  2  Bishop  on  Mar- 
riage and  Divorce,  532. 

In  New  York  they  have  a  statute  equally 
liberal  with  the  English  act  conferring  upon 
the  courts  very  enlarged  powers  with  re- 
spect to  infants  when  the  parents  do  not 
live  together.  It  is  there  uniformly  held 
that  the  father  has  the  paramount  right  to 
the  child  in  the  absence  of  any  positive  dis- 
qualification for  the  discharge  of  his  parent- 
al duties;  that  when  the  wife  has  separated 
from  her  husband  without  any  sufficient 
cause,  she  ought  not  to  have  the  custody  of 
the  child,  unless  its  health  and  present  con- 
dition imperatively  require  it.  People  v, 
Humphreys,  24  Barb.  R.  526;  People  v. 
Brooks,  35  Barb.  R.  85.  It  is  also  there  held 
that  the  welfare  of  the  child  will  presuma- 
bly be  promoted  by  delivering  it  to  its  fath- 
er, its  rightful  guardian;  and  those  who 
maintain  the  contrary  must  show  the  fact. 
The  same  view  is  taken  in  Ohio.  Gishwiler 
V.  Dodez,  4  Ohio  n.  s.  615. 

A  very  noted  case  arose  in  New  York 
some  vears  ago:  The  People  v.  Mercein,  3 
Hill's  R.  363,  25  Wend.  R.  64.  An  English  sub- 
ject having  married  a  lady  of  New  York,  had 
by  her  two  children,  a  boy  and  a  girl.  He 
wished  to  go  to  Nova  Scotia  to  live,  but  his 
wife  refused  to  accompany  him.  It  was  finally 
agreed  she  should  retain  the  girl,  and  he 
should  take  the  boy.  He  returned  not  long 
after,  and  a  controversy  arose  between  him 
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and  his  wife  as  to  the  custody  of  the 

384  girl,    an    infant    '^about    twenty-three 
months  of  age.    The   supreme  court 

of  New  York  decided  that  the  father  was 
entitled  to  the  child.  This  decision  was  re- 
versed by  the  court  of  appeals  of  that  state 
upon  several  grounds,  one  of  which  was 
that  a  child  of  such  tender  years  stood  in 
need  of  maternal  care  and  attention.  Af- 
terwards, when  the  child  had  attained  the  age 
of  four  years  and  six  months,  the  case  was 
again  brought  before  the  supreme  court, 
and  determined  in  favor  of  the  father,  upon 
the  ground  that  the  infant  could  now  be  de- 
livered to  the  father  without  injury.  Th^ 
court  held  that,  in  cases  of  voluntary  sepa- 
ration between  husband  and  wife,  there 
must  be  some  rule  in  relation  to  the  custo- 
dy of  their  minor  children,  because  without 
one  the  matter  will  probably  be  determined 
by  violence,  and  that  which  the  law  had  es- 
tablished should  be  followed;  that  although 
the  court  had  a  discretion  in  the  matter,  it 
was  not  an  arbitrary  discretion;  on  the  con- 
trary, the  father  had  a  paramount  right  to 
the  custody  of  his  infant  child  which  no 
court  could  disregard  in  the  absence  of 
some  positive  disqualification  on  his  part. 
It  was  not  to  be  presumed,  without  proof, 
that  the  welfare  of  the  child  would  be  pro- 
moted by  leaving  it  with  the  mother.  The 
law  has  settled  the  question  otherwise  by 
preferring  the  father.  This  claim  could  not 
be  set  aside  on  slight  grounds,  or  because  it 
was  conjectured  that  the  interests  of  the 
child  required  it.  The  court  further  held 
that  where  a  wife  left  her  husband  without 
cause,  his  right  to  the  custody  of  the  chil- 
dren was  indubitable,  and  should  be  vindi- 
cated, from  a  regard  to  the  interests  of  so- 
ciety, not  less  than  of  the  parents.  See 
Leading  Cases  in  Equity,  Vol.  II,  Pt.  2,  pp. 
1507-1514  for  numerous  cases  on  this  sub- 
ject. 

The  same  doctrines  arc  laid  down  in  Mas- 
sachusetts in  the  construction  of  a  statute 
similar    to    that    of    New    York — Common- 
wealth V.  Briggs,  16  Pick.  R.  203 — and  indeed 
in  most  of  the  states.   See  also  John- 

385  son  V.  Terry,  *34  Conn.  R.  259.    See 
cases  cited  at  page  1517,  Vol.  II,  Pt. 

2,  Lead.  Cases  in  Equity;  Anonymous  case, 
4  Dcs.   R.  94,  102. 

In  Carr  v.  Carr,  22  Gratt.  168,  this  court 
affirmed  a  decree  of  the  circuit  court  giving 
to  the  father  the  custody  of  a  female  child 
of  the  age  of  four  years,  the  mother  having 
left  the  house  of  her  husband  without  suffi- 
cient cause.  Judge  Bouldin,  delivering  the 
unanimous  opinion  of  the  court,  said:  "The 
conduct  of  the  husband  was  far  from  blame- 
less. His  conduct  towards  his  young  and  in- 
experienced wife  was,  in  many  respects,  in 
the  highest  degree  reprehensible.  He  had 
treated  her  with  too  little  tenderness  and 
consideration.  He  had  been  at  times  coarse, 
rude  and  petulant,  when  he  should  have 
been  gentle,  soothing  and  affectionate;  but 
as  these  were  not  sufficient  grounds  to  justi- 
fy the  wife  in  abandoning  her  home,  this 
court  would  not  sanction  her  conduct  by 
awarding  the  child  to  her." 


In  the  case  before  us  the  infant  is  a  male 
child  four  years  of  age — not  sickly  or  feeble 
— with  nothing  in  its  condition  requiring 
the  special  attention  of  the  mother  beyond 
that  of  any  other  infant  of  like  age.  As  was 
said  by  Judge  Bouldin  in  Carr  v.  Carr,  "with 
it  the  tender  nursing  period  has  passed  by, 
and  the  time  for  moral  training  and  im- 
pressions has  arrived."  The  child  is  now  in 
custody  of  its  father,  and  was  in  his  custody 
when  this  suit  was  brought.  Can  we  take 
it  from  him  and  confer  it  upon  the  mother? 
She  has  failed  in  her  application  for  a  di- 
vorce; but  she  avers  he  is  not  a  fit  person, 
socially  or  morally,  to  be  entrusted  with  its 
custody  and  nurture.  Is  she  sustained  by 
the  proofs?  Upon  this,  as  upon  all  other 
questions,  we  must  look  to  the  record,  and 
to  the  record  alone. 

The  appellee  lived  in  Culpeper  for  eight 
or  ten  years  previous  to  this  marriage.   Evi- 
dence has  been  taken  there  as  to  his  char- 
acter.    Mr.  James   Barbour  says  his 

836  ^standing  was  as  high  as  that  of  any 
other  young  man  in  the  community. 

He  moved  among  the  best  people  in  the 
town.  His  moral  and  social  character  was 
without  reproach.  He  was  a  man  of  re- 
markable amiability  and  good  temper;  and 
(so  far  as  the  witness  observed)  without 
any  tendencies  towards  .dissipation  or  im- 
morality in  his  life  or  conduct.  Other  wit- 
nesses of  the  highest  respectability,  among 
them,  the  Honorable  James  G.  Field,  present 
attorney-general,  testify  to  the  same  effect.  Dr, 
Samuel  Rixey  says:  "His  character  was  good 
— he  was  respected  and  beloved  by  all  who 
knew  him — I  never  knew  a  more  popular  man 
among  his  associates  here;  he  was  very  tem- 
perate, and  I  never  knew  him  to  indulge  in 
dissipation  of  any  kind;  he  was  I'egarded  as 
a  very  remarkably  amiable  man,  and  thought 
more  like  a  woman  than  a  man,  in  that  re- 
spect" This  is  the  uniform  testimony  as  to 
his  character  before  his  marriage.  The  witnesses 
at  Danville  speak  of  him  after  his  marriage 
as  having  a  very  happy  temperament — ^as 
cheerful,  agreeable  and  playful  in  his  dis- 
position; as  affectionate  and  warm-hearted, 
as  refined  and  gentlemanly  in  his  deport- 
ment, and  as  respectful,  kind  and  consider- 
ate to  his  wife,  and  cheerfully  disposed  to 
carry  out  all  her  wishes.  The  evidence  taken 
at  Lynchburg  is  that  he  is  a  man  of  good 
temper,  polite,  unexceptionable  in  his  man- 
ners and  conduct — a  man  of  firmness,  not 
impulsive,  but  quiet;  not  addicted  to  any 
habits  of  dissipation.  Against  all  this  array 
of  testimony  there  is  not  a  scintilla  of  evi- 
dence except  the  specific  charges  of  mis- 
conduct which  have  already  been  fully  no- 
ticed as  unsustained  by  the  proofs. 

Among  all  the  witnesses  examined  in  this 
case  there  is  not  one,  except  the  brother 
and  sister  of  the  appellant,  that  proves  the 
anpellee  ever  gave  her  an  unkind  speech. 
They  testify  to  sneers  and  taunts,  and  bitter 
complaints,  but  nothing  more. 

On    the    other    hand,    it    must    be 

837  conceded    the    evidence    *shows    that 
the    appellant     is     a     lady     of     very 

high     character,     socially     and     morally — 
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beautiful  in  appearance— ^elegant,  accom- 
plished and  attractive  in  her  manners — and 
possessing,  in  an  eminent  degree,  all  those 
qualities  which  adorn  and  beautify  the  sex. 
There  is  also  evidence  tending  to  show  that 
she  is  a  person  of  very  pronounced  and 
positive  character,  and  when  once  forming 
an  opinion,  not  Ukely  to  abandon  it.  And 
long  before  these  trovbles  •ccurred,  her 
manner  towards  her  husband  was  far  from 
respectful,  treating  him  rather  as  an  inferior 
than  an  equal. 

It  is.  however,  not  with  the  appellant's 
character  and  coaduct  we  have  to  deal.  She 
is  not  on  trial.  AH  the  encomiums  pro- 
nounced upon  her  may  be  conceded  to  be  just. 
No  one  can  justly  question  her  devotion  to  her 
child,  her  anxiety  for  its  welfare.  It  is  the 
appellee  who  is  arraigned.  It  is  he  who  is 
on  trial,  whose  conduct  and  life  are  the  subject 
of  investigation  here.  The  question  is  not 
whether  the  appellant  may  be  properly  en- 
trusted with  the  custody  of  the  child,  but 
whether  there  is  anything  in  the  conduct, 
habits,  opinions  of  the  appellee  which  will  jus- 
tify this  court  in  depriving  him  of  the  custody 
of  the  child,  and  in  conferring  it  upon  the 
mother.  The  testimony,  as  exhibited  in 
this  record,  is  an  answer  to  the  question. 

In  this  case  all  our  S3rmpathies  are  naturally 
with  the  appellant;  but  sitting  here  to  ad- 
minister the  law  as  we  Bnd  it  established  by 
the  wisdom  of  ages,  we  are  not  permitted  to 
indulge  our  personal  sympathies  and  feel- 
ings. For  myself,  I  can  say  I  never  read  a 
record  with  more  regret  than  this.  I  never 
andertook  to  decide  a  cause  with  half  the 
sorrow  that  moves  me  in  this.  The  evidence, 
in  my  judgment,  shows  nothing,  absolutely 
nothing,  to  prevent  a  complete  reconciliation 
of  the  parties  upon  terms  honorable  and 
acceptable  to  both  of  them.  But  this 
M  failing,  *I  was  inclined  to  the  opinion 
that  suitable  provision  should  be  made 
to  secure  access  on  the  part  of  the  appellant 
to  he»  child.  Subsequent  reflection  has  sat- 
isfied me  this  cannot  be  done.  If  the  appli- 
cation for  divorce  is  refused,  if  we  are 
satisfied  that  the  appellant  is  the  chief  ob- 
stacle in  the  way  of  a  reconciliation,  and 
that  the  appellee  is,  under  all  the  circum- 
stances, entitled  to  the  custody  of  the  child, 
it  is  impossible  to  impose  terms  upon  him,  and 
to  say  he  shall  be  compelled  to  have  the 
child,  under  the  decree  of  the  court,  at  par- 
ticular places  and  times,  to  gratify  the 
wishes  and  feelings  of  the  appellant. 

Another  objection  made  to  the  decree  of 
the  court  below  is  the  failure  to  allow  ali- 
mony to  the  wife. 

Alimony  is  an  allowance  made  to  the  wife 
out  of  the  husband's  estate  or  income  upon 
a  decree  of  separation. 

In  England,  and  in  some  of  the  United 
States,  it  is  a  mere  incident  to  the  divorce, 
and  is  never  allowed  when  the  divorce  is 
refused,  or  even  upon  an  independent  bill 
for  separate  maintenance.  The  reason  as- 
signed is  that  it  is  against  the  policy  of  the 
law  to  make  a  separate  judicial  provision 
for  the  wife  out  of  the  husband's  estate,  to 
be   expended    apart    from    him,    except    in 


those  cases  where  the  separation  is  sanc- 
tioned by  the  courts. 

In  Virginia  the  statutes  allow  alimony  as 
incident  to  a  decree  for  a  divorce.  But  this 
court  has  gone  farther,  and  held  that  equ  ty 
has  jurisdiction  in  an  independent  suit  to  de- 
cree in  favor  of  the  wife  m  proper  cases — as, 
for  example,  when  she  has  been  abandoned  by 
the  husband,  or  driven  from  his  house  by 
ill  treatment,  and  compelled  to  seek  an 
asylum  elsewhere.  In  Almond  v.  Almond, 
4  Rand.  662,  Judge  Carr,  delivering  the 
opinion  of  the  court,  said :  "Suppose  the  hus- 
band turns  his  wife  out  of  doors,  or  treats 
her  so  cruelly  that  she  cannot  live  with  him ; 
suppose  him  to  persevere  in  refusing  to  take 
her  back,  or  to  provide  a  cent  to  feed  and 
clothe  her.  Surely,  in  a  civilized  coun- 
889  try,  there  must  be  some  tribunal  *to 
which  she  may  resort  In  such  a  case 
a  court  of  equity  would  unquestionably 
stretch  out  its  arms  to  save  and  protect  her." 

The  difficulty  in  the  present  case  is  that  the 
wife  has  applied  for  a  divorce,  and  has 
failed  upon  every  ground  upon  which  she 
could  rely  for  a  separate  maintenance. 

I  do  not  mean  to  assert  that  there  may 
not  be  cases  in  which  the  courts  might  re- 
fuse a  divorce  and  yet  allow  alimony.  But 
is  this  one  of  them? 

If  the  appellee  is  willing  to  be  reconciled 
to  the  wife  upon  terms  she  can  properly 
accept,  if  he  has  not  abandoned  her,  if  his 
conduct  has  not  been  such  as  to  justify  her 
in  separating  from  him,  upon  what  basis  or 
principle  is  she  to  be  decreed  the  means  of 
living  apart  from  him? 

It  may  be  that  the  appellee,  after  the  mar- 
riage, possessed  himself  of  a  portion  of  her 
property,  but  it  was  done  with  her  consent; 
and  even  though  without  her  consent,  there 
is  nothing  to  show  he  had  not  the  right,  as 
husband,  to  reduce  it  into  his  possession.  If 
the  husband,  by  virtue  of  his  marital  rights, 
obtain  the  control  of  his  wife's  property,  not 
settled  to  her  separate  use,  this  court  has  ro 
power  to  decree  its  restoration  because  the 
parties  refuse  to  live  together.  Until  sepii- 
rated  byjudicialproceedingthey  are  husband 
and  wife,  invested  with  every  right  and  sub- 
ject to  every  duty  involved  in  that  relation. 

I  am,  therefore,  brought  to  the  conclu- 
sion that  this  is  not  a  case  in  which  the 
court  is  authorized  to  allow  alimony. 

It  only  remains,  before  concluding  this 
opinion,  to  notice  an  objection  rnade  by  ap- 
pellant's counsel  to  certain  depositions  taken 
by  the  appellee.  The  latter  gave  notice  thai 
he  would  take  depositionsat  Culpeper  Court- 
house on  the  25th  day  of  May,  1877,  and  at 
Danville  on  the  same  day.  An  exception  was 
made  on  this  ground  at  both  places,  and 
these  exceptions  were  overruled  by  the 
340  *court  below.  The  mode  of  proceed- 
ing pursued  by  the  appellee  in  giving 
such  notices  was,  of  course,  very  objectiona- 
ble: but  it  is  difficult  to  see  how  this  court 
or  the  court  below  could  apply  a  remedy.  The 
appellant's  counsel  ought,  upon  receiving  the 
notices,  to  have  elected  which  place  they 
would  attend;  and  the  court  would  have  sup- 
pressed the  depositions  taken  at  the  other 
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place,  and  the  appellee  would  have  been  af- 
forded an  opportunity  of  re-taking  the  ob- 
jectionable depositions.  Upon  this  point  the 
case  of  Fant  v.  Miller  &  May  hew,  17  Gratt. 
187,  is  a  direct  authority.  Instead  of  pursu- 
ing this  course,  the  appellant's  counsel  at- 
tended at  both  places  and  cross-examined 
the  witnesses,  and  thus  removed  all  the  diffi- 
culties arising  out  of  the  two  notices  to  take 
depositions  at  different  places  on  the  same 
day.  I  think,  for  this  reason,  there  was  no 
error  in  overruling  the  appellant's  objections. 

I  have  thus  endeavored  to  go  over  all  the 
p^rounds,  to  discuss  all  the  questions  arising 
m  this  case.  It  has  been  my  earnest  desire 
to  avoid  saying  anything  hurtful  to  the  feel- 
ings of  the  appellant,  who  has  my  most  sin- 
cere sympathies.  It  is  proper  to  state  that 
the  testimony  of  the  solitary  negro  witness 
— an  old  family  servant — ^introduced  by  the 
appellee,  and  the  letters  of  the  appellant  and 
her  mother,  have  not  been  considered  at  all 
by  me  in  forming  the  conclusions  now  arrived 
at.  Although  these  letters,  in  my  opinion, 
have  no  proper  place  in  this  record,  I  must 
say  I  do  not  concur  in  the  severe  denuncia- 
tions of  the  appellee  because  he  has  thought 
proper  to  introduce  them.  He  has  certainly 
had  great  provocation.  Denounced  as  tyran- 
nical to  his  wife,  charged  with  adultery  and 
lewdness  of  condu-ct,  with  attempting  to  de- 
bauch his  own  servant,  almost  in  the  pres- 
ence of  his  own  family,  with  being  a  fre- 
quenter of  bawdy-houses,  it  is  not  unnatural 
that  the  appellee  has  exhibited  considerable 

temper  and  a  spirit  of  retaliation. 
341  *All  these  are  the  natural  fruits  of 

such  a  controversy.  They  will  pass 
away  with  the  occurrence  which  has  pro- 
duced them.  Time  and  reflection,  it  is  hoped, 
will  satisfy  both  parties  that  their  true  hap- 
piness, and  the  comfort  and  welfare  of  the 
child,  can  onl^  be  found  in  that  union  which 
has  the  sanction  and  pledge  of  both  Divine 
and  human  laws. 

ANDERSON,  J.  I  have  taken  a  very  differ- 
ent view,  of  this  case  from  that  which  has  just 
been  presented.  And  considering  the  magni- 
tude of  the  interests  involved,  I  feel  it  my 
duty  to  give,  as  fully  as  I  can  within  the 
limits  of  an  opinion,  the  facts  and  reasons 
which  have  brought  me  to  my  conclusions. 

The  defendant,  who  was  temporarily  re- 
siding in  Kentucky,  in  the  year  1866,  found 
the  plaintiff,  a  school-girl  at  a  celebrated 
female  college  in  that  state,  at  the  head  of 
her  class.  She  is  represented  by  the  testi- 
mony as  unusually  beautiful,  and  attractive 
in  her  person  and  manners,  as  amiable  and 
affectionate  in  her  disposition,  as  well  edu- 
cated and  elegantly  accomplished,  and  dis- 
tinguished for  her  excellent  qualities  of  mind 
and  heart.  She  was  the  daughter  of  a 
widowed  mother,  who  was  eminent  for  her 
virtues.  The  family  occupied  the  highest 
social  position,  and  she  was  trained  by  her 
excellent  mother  to  practice  the  duties  which 
she  owed  to  God  and  man.  She  is  repre- 
sented as  being  the  favorite  of  her  teachers 
and  schbolmates,  and  as  being  universally 
beloved  and  admired  in  the  community  in 


which  she  lived.  And  she  was  in  possession 
of  an  inheritance  from  her  deceased  father, 
which  placed  her  above  want  and  depend- 
ency. 

Such  was  Miss  C.  Fannie  Graves  when  the 
defendant,  a  young  man  of  about  twenty-five 
or  twenty-six  years,  of  handsome  person  and 
fine  physique   and   pleasing  society   manners, 

was  introduced  to  her  as  a  Virginian 
842      'of  good  social  position  in  his  native 

state,  and  who  had  done  his  duty  to 
his  state  as  a  Confederate  soldier.  He  suc- 
ceeded in  winning  her  young  heart,  and  after 
an  engagement  of  about  five  years,  they  were 
married  at  her  mother's  residence  in  Ken- 
tucky, on  the  30th  of  September.  1873.  He 
brought  her  to  the  city  of  Danville,  in  the 
state  of  Virginia,  where  they  lived  until 
about  June,  1875.  About  that  time  she  re- 
turned to  Kentucky  with  her  infant  son 
LeRoy,  who  was  bom  on  the  17th  of  August, 
1874.  After  a  visit  there,  she  returned  to 
Virginia  with  her  husband,  who  came  for 
her.  He  brought  her  to  his  brother  Wood- 
ville's,  in  the  city  of  Lynchburg,  where  they 
stayed  about  a  month.  He  then  took  her  to 
board  at  his  father's,  whose  family  consisted 
of  his  wife  and  four  grown  maiden  daughters. 
She  besought  her  husband  to  select  some 
other  place  for  their  abode,  but  unsuccess- 
fully. There  it  was  that  this  unhappy 
breach  became  flagrant. 

In  December,  1876,  Mrs.  Graves,  mother  of 
plaintiff,  was  in  Lynchburg  on  a  visit  to  her 
daughter,  when  she  received  a  communica- 
tion from  defendant's  counsel,  dated  Decem- 
ber 23d,  1876,  informing  her  that  they  had 
been  instructed  by  the  defendant  to  procure 
a  divorce  or  separation  from  his  wife.  They 
say:  "We  have  drawn  all  the  necessary 
papers  looking  to  a  divorce,  but  have  de- 
clined to  file  them  in  court,  hoping  that  such 
publicity  might  be  avoided  by  some  private 
agreement  for  a  perpetual  separation." 
(Italics  mine.)  They  say  further,  that  they 
have  advised  their  client  that,  upon  the  facts 
stated,  and  which  he  says  he  will  be  abun- 
dantly able  to  prove,  the  court  will  decree 
him  a  divorce  a  mensa  et  thoro.  Their 
client  had  actually  presented  his  bill  for  a 
divorce,  and  upon  his  exparte  statement, 
had  obtained  an  injunction  from  the  judge 
of  the  hustings  court  restraining  his  wife 
from    removing   her  child    from   the    state. 

Fruitless  efforts  were  made  by  the 
348      counsel  and  friends  *of  the  parties  to 

effect  a  private  adjustment;  and  fi- 
nally. Mr.  Latham,  in  person,  broke  off  a 
negotiation  with  the  brother  of  his  wife  by 
declaring  to  him  that  there  never  could  be 
a  reconciliation  between  him  and  his  wife, 
and  that  they  never  could  live  together 
again  as  man  and  wife.  This  was  on  the 
16th  of  February,  1877,  and  on  the  21st  fol- 
lowing, without  the  knowledge  of  his  wife, 
or  notice  to  her  of  such  intention,  he  moved 
off  to  Danville,  a  city  near  the  border  of  the 
state,  clandestinely  carrying  her  infant  son 
with  him,  then  just  two  years,  six  months 
and  four  days  old.  Before  leaving,  he 
dismissed  her  servant  maid  and  sold  the 
furniture    of    his    wife's    chamber    to    his 
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mother,  as  cUimcd  by  her,  including  the  bed 
upon  which  she  slept,*  and  the  next  day 
caused  his  other  effects  to  be  sent  after  him. 
It  is  true  he  left  a  note  for  his  Vife,  in- 
forming her  that  he  would  leave  that  day 
and  would  take  Roy  with  him,  but  it  was 
so  arranged  that  the  note  was  not  delivered 
to  her  until  after  night,  when  he  was  in 
Danville  with  her  baby.  I  will  have  more  to 
say  in  relation  to  this  note  and  this  trans- 
action. 

Mrs.  Latham   feeling  herself   thus   aban- 
doned by  her   husband,   and   bereft   of  her 
darling  child,  as  her   last  resort,  exhibited 
her  bill  in  chancrry  for  a  divorce  a 
344     *mensa    et  thoro  upon  the  grounds    of 
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that  I  should  consider  the  charges  made  by 
the  defendant  against  his  wife  in  this  most 
remarkable  answer.  In  this  he  occupies  the 
place  of  assailant;  and  in  the  investigation 
of  these  charges  against  the  plaintiff,  and  of 
the  whole  case,  I  feci  it  to  be  my  duty  to 
strip  the  case  as  far  as  I  can  of  its  glosses, 
and  to  place  those  who  have  acted  a  part  in 
it  in  their  true  light.  I  ha^^e  no  prejudices 
or  predilections  to  indulge.  The  parties  and 
nearly  all  of  their  witnesses  are  strangers  to 
me;  I  know  nothing  of  them  except  what  I 
have  learned  from  this  record;  and  it  would 
be  more  pleasant  to  throw  a  mantle  over 
the  faults  and  errors  of  all  than  to  expose 
them,  if  it  could  be  done  with  justice  to  the 


of  March  following. 

Before  considering  the  evidence  in  sup- 
port  of  the  allegations  of  the  bill,  it  is  proper 

•Row  BY  THE  JuDCE. — It  IS  admitted  in  the  opinion 
of  the  majority  of  the  court  that  he  sold  the  furniture 
of  Us  wife's  chamber  to  his  mother,  but  it  is  sug- 
ffcsted  that  he  sold  it  after  he  went  to  Danville.  If 
that  is  so  he  must  have  sold  it  on  the  22d  of  Feb- 
nury.  On  the  21st  he  went  to  Danville.  On  that 
day  he  dismissed  his  wife's  servant-maid.  The  next 
day,  the  22d,  his  trunks  were  sent  after  him.  The 
next  day,  the  23d,  Charles  A.  Graves  was  informed 
by  the  defendant's  mother  that  he  had  sold  the  fur- 
nitare  to  her.  He  testifies  that  on  the  23d  he  went  to 
the  boDse  of  W.  Latham,  Senior,  to  remove  the  plain- 
oFi  personal  effects,  and  he  says:  "I  met  Mrs.  W. 
Latham  at  the  door,  to  whom  I  stated  my  errand.  She 
uid  Fannie  had  only  a  few  things — her  trunks,  sew* 
inf-machine,  -a  small  stand,  with  perhaps  some  few 
other  things;  that  everything  else  in  the  room  Robert 
had  sold  to  her.  and  that  she  had  paid  him  the  money 
l«f  them,  (Italics  mine.)  I  mentioned  a  work-table 
(and)  pair  of  chromos,  which  Robert  had  presented 
to  Fannie.  She  stated  that  she  had  bought  those 
thmgs  of  Robert,  and  that  1  must  not  take  them." 

I  understood  from  the  foregoing  that  the  sale  was 
■ade  by  the  defendant  to  his  mother  bdfore  he  left 
for  Danville,  and  that,  I  think,  is  the  fair  inference. 
Besides,  there  was  not  time  for  the  negotiation  and 
sale  and  payment  of  the  money  between  the  21st  and 
the  23d  of  February — one  party  being  in  Danville  and 
the  other  in  Lynchburg.  There  was  no  correspondence 
between  them  in  that  brief  interval  ot  time,  so  far  as 
spears.  If  there  had  been  the  letters  could  have 
been  produced.  That  was  not  pretended  in  the  argu- 
neat  But  if  k  was  after  the  defendant  got  to  Dan- 
**Ue  it  docs  not  help  him;  it  only  shows  a  more  de- 
l^Krate  intention  to  break  up  and  abandon  his  home 
in  Lyndiburg.  It  can't  be  said  that  it  was  because  his 
vife  was  seeking  a  divorce  from  him.  She  did  not  sue 
oat  her  spa  in  chancery  until  the  day  after  this  claim 
w  made  to  the  furniture  by  old  Mrs.  Latham  by 
pQrcfcase  from  the  defendant,  to-wit:  on  the  24tL  day 
of  February,  1877;  and  her  bill  was  not  filed  until  the 
2<»th.  Doubtless  he  sold  his  wife's  furniture  because 
be  bad  deserted  her  chamber  some  time  before  he  left 
for  Danville,  and  had  resolved  they  never  could  live 
together  as  raaq  and  wife,  as  he  had  declared  to  her 
brother,  a  few  days  before  he  left  for  Danville. 


cruelty,  reasonable  apprehension  of  wronged.  But  the  interests  involved  in  this 
bodily  hurt  and  desertion  or  abandonment,  controversy  are  too  Rreat  in  magnitude  to 
and  for  the  custody  of  her  child.  Her  bill  »^c  Passed  over  superhcially  or  in  palliation 
was  filed  on  the  26th  of  February,  1877,  and  of  offences.  I  feel  that  justice  requires  that 
was  answered  by  the  defendant  on  the  7th    the  conduct  of  every  one  who  has  acted  a 

part  m  this  unhappy  drama  should  be  placed 
in  its  true  li?lit.     Let  truth  cut  its  way. 

The  answer  abounds  in  affirmative 
346  allegations  of  the  ♦conduct,  character, 
temper  and  disposition,  and  principles 
of  the  phintiff,  which  are  exceedingly  dis- 
graceful and  disreputable  to  her  if  true. 
They  constitute  the  defendant's  indictment. 
The  onus  is  upon  him  to  prove  them,  and 
those  which  are  unsupported  by  evidence 
are  not  entitled  to  the  weight  of  a  feather 
in  the  decision  of  th'S  cause.  Of  this  de- 
scription are  the  following: 

The  allegation  that  the  plaintiff  called  him 
a  liar  on  a  particular  occasion  whilst  they 
were  boarding  at  his  father's  in  Lynchburg. 
There  is  no  proof  of  this  allegation.  He 
says  himself  that  he  said  to  his  wife  that 
"no  man,  woman  or  child  ever  called  him  a 
liar  before."  But  he  attempts  to  establish 
it  by  the  testimony  of  a  negro  woman,  which 
he  shall  hereafter  notice,  that  she  heard  her 
call  him  a  fool  and  a  liar,  too,  at  a  previous 
time,  when  they  were  occupying  rooms  in 
Mr.  Buerger's  house  in  Danville,  thus  con- 
tradicting his  own  declaration.  But  he  ad- 
mits that  he  threatened  to  "punish"  his  wife. 
H's  allegation  as  to  the  cause  of  his  re- 
moval from  the  house  of  his  brother  VVood- 
ville  is  not  supported  by  any  evidence  in 
the  record.  But  the  allegation  in  the  bill 
that  it  was  occasioned  by  a  quarrel  between 
the  brothers  has  some  support  in  the  testi- 
mony of  Mrs.  James  Lea. 

The  allegation  that  respondent  wishing  to 
spend  a  short  time  with  his  father  who  was 
about  to  leave  home,  and  his  little  boy  ask- 
ing to  go  down  with  him,  his  wife,  then  in 
a  very  bad  humor,  ordered  him  to  leave  the 
child  behind,  but  that  he  took  the  child  with 
him,  and  after  a  little  while  she  came  down, 
remarking  as  she  entered  the  room,  "as  you 
have  brought  the  child  down  here  you  may 
have  the  pleasure  of  having  my  company 
also,"  and  at  once  commenced  to  abuse  his 
father.  She  denounced  him  in  the  bitterest 
terms,  &c.  I  find  no  proof  in  the  record  of 
this  allegation,  and  it  must  be  rejected  as 

untrue. 
346      *The   allegation   in  which  he  under- 
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takes  to  give  verbatim  a  conversation  be- 
tween his  wife  and  his  brother  Woodville, 
which  was  begun  by  her  requesting  him 
not  to  speak  to  her  child,  .&c.,  is  not  proved, 
and  can  receive  no  other  weight  than  a 
sk'^t'-h   of  fancy. 

The  allegation  that  she  threatened  agam 
ana  again  to  leave  him,  and  take  her  child, 
never  to  return,  is  unsustained  by  proof,  and 
must  also  be  rejected.  The  allegation  that 
she  took  from  her  trunk  and  showed  respond- 
ent one  of  these  filthy  and  wicked  publica- 
tions, in  which  it  is  declared  that  sexual  in- 
tercourse is  not  a  necessary  or  proper  con- 
sequence of  marriage,  and  that  she  said  that 
they  were  her  sentiments,  is  not  sustained 
by  a  p&rticle  of  proof  in  the  record.  Even  in 
her  mo3t  confidential  letters,  written  with 
perfect  freedom  from  restraint,  and  which 
he  has  published  in  this  record,  an  expression 
cannot  be  found  which  indicates  in  the 
slightest  degree  that  she  entertained  such 
sentiments,  or  that  she  had  any  sympathy 
with  the  dogmas  known  as  "woman's  rights,*' 
which  he  ascribes  to  her.  Fortunately  for 
truth  and  justice,  he  was  furnished  us  with 
evidence  of  what  were  her  serious  views  on 
the  subject  of  marriage,  in  one  of  her  con- 
fidential letters  addressed  to  him  during  their 
engagement  of  October  5th,  1870,  before  re- 
ferred to.  In  that  letter  she  says:  "I  have 
always  believed  that  a  marriage  based  on 
respect,  appreciation,  sympathy,  and  above 
all,  devoted  and  abiding  love,  is  the  most 
sacred  and  grandest  relation  of  life,  and 
would  surely  be  followed  by  happiness  as 
complete  as  any  we  are  permitted  to  enjoy  in 
life.  But  I  also  think  most  marriages  failures; 
and  why?  Because  the  parties  entering  into 
it  are  influenced  by  unworthy  motives,  and 
because  husbands  being  considered  superior 
in  station  to  their  wives,  therefore  being  in 
authority,  do  not  exercise  it  aright — failing 
in  the  tenderness  and  consideration  which  is 


never  abandoned  all  hope  that  she  would 
see  the  error  of  her  way  and  save  him  from 
a  life  of  unutterable  wretchedness,  is  elo- 
quently expressed  by  the  draftsman,  but  is 
not  consistent  with  his  conduct  towards 
her,  is  disproved  by  his  conduct  and  decla- 
rations when  not  employed  in  the  plead- 
ings; nor  does  it  comport  with  the  assaults 
upon  her  character  in  this  answer. 

The  allegation  that  his  wife,  without  his 
permission,  when  she  supposed  that  all  the 
family  were  at  dinner,  tried  to  leave  the 
house  secretly,  taking  the  child  with  her,  the 
nurse  meanwhile  being  sent  down  for  her 
dinner,  is  not  proved.  But  if  she  had  taken  the 
child  with  her  out  on  the  street,  the   fact 

of  her  having  sent  for   her  dinner   to 
848    *be  taken  to  her  room,  showing  that  she 

expected  soon  to  return,  was  the  right 
of  the  mother  without  asking  his  permission. 
And  his  conduct  in  going  after  her  and 
forcing  the  child  from  her  on  the  street  and 
bringing  it  back  in  despite  of  her  wishes,  was 
ungenerous  and  unbecoming  in  the  extreme. 
It- was  arbitrary,  tyrannical  and  cruel,  and 
was  not  cal-culated  to  restore  the  reconcilia- 
tion which  he  professes  to  long  for.  The 
pretence  that  he  was  afraid  she  would  run 
off  with  the  child  from  the  state  without  any 
prearrangement  for  the  removal  of  her 
clothing  and  effects,  or  the  child's,  which 
were  in  his  power,  and  a  guarantee  against 
any  such  vain  fear,  cannot  excuse  the  outrage. 
The  allegation  that  he  deserted  her  room 
upon  her  command  is  not  proved.  I  do  not 
think  there  is  any  proof  that  she  desired  him 
to  leave  it;  on  the  contrary,  it  seems  that  at 
the  time  of  her  sister's  second  visit  to  her,  on 
the  30th  of  December,  1876,  the  day  of  her 
arrival  in  Lynchburg  from  Covington,  Ken- 
tucky, Mr.  Latham  had  not  then  been  ordered 
by  his  wife  to  leave  her  room,  but  that  at 
that  time  he  occupied  the  room  with  his  wife; 
and  it  would  seem  from  what  then  transpired 


their  due."    She  does  not  object  to  but  \  it  is  improbable  that  she  would  have  ventured 


847  recognizes  *their  position  of  authority, 
and  only  claims  that  it  should  be  ex- 
ercised with  tenderness  and  consideration, 
which  she  rightly  claims  is  due  to  the  wife. 
Lrt  the  record  show  how  this  just  claim  has 
been  respected  by  her  husband  for  several 
months  prior  to  the  institution  of  this  suit. 

With  reorard  to  their  contemplated  union, 
having  said  that  before  she  knew  what  love 
w^as  she  would  not  have  risked  matrimony 
for  his  happiness  regardless  of  her  own,  she 
says:  "But  now  believing  that  such  a  union 
as  ours  would  be,  God  and  his  angels  would 
sanction  as  true,  I  am  will'ng  (not  to  risk 
it,  for  it  could  be  no  risk.)  to  be  yours;  to 
travf i  with  you  the  flinty  or  flowery  path  of 
life,  for  I  know  that  onlv  as  your  wife  can 
joy  and  content  be  found  for  your  'darling' 
(a  quotation),  and  I  am  satisfied  'that  you 
will  prove  to  me  it  is  not  so  great  a  humbug 
as  I  at  first  supposed.' "  Again  marks  of 
quotation,  implyinoj  it  wa*?  a  promise  con- 
tained in  his  letter.  But,  alas!  what  a  dark 
and  sorrowful  disappointment  has  ?he  been 
doomed  to  expenence  in  a  few  fleeting  vears. 

The  alleoration  th"t  he  has  longed  for  re- 
conciliation with  his  wife,  and  that  he  has 


to  order  her  husband  to  leave  her  room,  or 
if  she  had,  that  he  would  have  obeyed.  It  is 
improbable  from  what  is  disclosed  by  the 
testimony  of  Miss  Lou.  Graves,  who  I  take 
to  be,  from  her  deposition  and  her  whol- 
bearing  as  it  appears  in  the  record,  a  lady  in 
the  highest  sense  of  the  word,  and  a  lady  of 
gteat  self-possession,  truthfulness  and  intel- 
ligence. On  her  arrival  in  Lynchburg,  she 
says  she  stopped  at  the  Lynch  hotel,  ard  sent 
word  to  her  sister  that  she  was  in  the  city, 
and  she  came  to  see  her.  She  says:  "I  went 
home  with  her  that  afternoon  >  she  told  me 
that  she  wanted  to  go  to  sec  Mr.  Williams  on 
business,  and  wished  me  to  stay  in  the  room 
with  Roy  while  she  was  gone  and  stav 
349  all  night  with  her.  I  told  ♦her  that  I 
could  not  stay  all  night  w^ith  her  unless 
I  asked  Robert's  permission,  for  I  did  n'-t 
care  to  stay  in  any  room  but  her  own,  and  I 
would  have  to  ask  him  to  give  up  his  place." 

"Question.  Please  state  whether  or  not 
you  hear  Robert  Latham  say  anything  to 
your  sister  about  your  staying  all  night;  if 
so,  what  did  he  say? 

"Answer.  When  she  came  back  from  Mr. 
Williams'  I  heard  the  parlor  door  open,  and 
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Robert  called  out  in  a  very  loud  and  angry 
tone,  *U  l#ou  going  to  stay  here  all  night?' 
She  (sister)  said  'Ves.  of  course/  He  said, 
'Why  of  course?'  and  went  in  and  banged 
the  door. 

"Question.  Upon  your  arrival  at  their 
house  the  evening  above  referred  to,  did 
any  of  his  father's  family  speak  to  you,  or 
make  their  appearance;  if  so,  who  of  them? 

•^Answer.  No,  I  did  not  see  any  of  them 
ontil  my  sister  sent  down  for  the  baby, 
then  Miss  Mamie  came  up;  she  was  the 
only  one  I   saw. 

"Question.  Did  Robert  Latham  present 
himself   when    you    caled? 

"Answer.  No,  I  did  not  see  him  until  I 
sent  for  him.  When  sister  came  up,  after  her 
return  from  Mr.  Williams',  I  asked  her  to  go 
down  and  tell  Robert  that  I  wanted  to  see  him 
a  few  minutes,  and  after  a  good  while  he  came 
up;  I  asked  him  if  he  would  give  up  his  place 
to  me  that  night;  he  said,  'Yes,  to-night.' 

"Question.  Do  you  know  whether  he,  or 
any  of  the  family,  knew  of  your  being  in 
the  house? 

"Answer.  T  suppose  they  all  knew  it;  the 
nurse  went  down  to  bring  the  baby  up  and 
to  tell  them  that  I  was  there;  he  certainly 
knew  it,  or  he  could  not  have  called  out  to 
know  if  I  was  going  to  stay  all  night. 

"Question.  Were  you  at  the  house  at 
snpper-time;  if  so,  were  you  invited  to  sup- 
per,   or    was    you    supper    sent    to    your 

room? 
850         ♦"Answer.     Yes,  I  was  there  at  sup- 
per-time, but  was  not  asked  to  sup- 
per, nor  whether  I  would  have  any  sent  to 
me.    None  was  sent  to  me. 

"Question.  Did  you  stay  all  night;  if  so, 
when  did  you  leave  there? 

"Answer.  Yes,  I  stayed  all  night  and  left 
there  about  eight  o'clock  the  next  mo|;ning, 
before  breakfast,  and  went  to  the  Lynch 
house  to  breakfast. 

"Ouestion.  Were  vou  invited  by  Robert 
Latham  or  any  of  his  family  to  stay  to 
breakfast  or  to  return  again? 

"Answer.  I  did  not  see  Robert  again,  nor 
any  of  the  family,  nor  was  I  invited  to 
breakast,  or  to  return  aff-ain. 

"Question.  Did  you  pay  any  subsequent 
visits  to  your  sister  while  she  remained  at 
Robert  Latham's  father's? 

"Answer.  Yes,  I  was  there  almost  every 
dav  until  I  was  shut  out  of  the  house  and 
refused  admission." 

I  have  deemed  it  proper  to  give  the  fore- 
going literal  transcript  from  the  deposition 
of  this  intelligent  and  reliable  witness  to 
show  not  only  that  Mr.  Latham  was  not  de- 
nied by  his  wife,  at  that  time,  access  to  his 
wife's  chamber,  but  that  his  right  to  it  was 
anequivocally  recognized  by  his  wife;  but 
also  to  show  what  was  the  temper  and  dis- 
position of  himself  and  his  father's  family 
towards  his  wife,  which  is  still  more  fully 
developed  in  the  progress  of  the  cause,  as  we 
shall  see  in  the  course  of  this  opinion.  But 
enough  has  been  shown  of  the  conduct  and 
disposition  of  the  wife  and  of  the  husband  to 
repel  the  allegation,  of  which  there  is  no 


proof,  that  he  deserted  her  room  upon  her 
cotnmand. 

His  allegations  that  she  is  unfit  to  have  the 
control  and  training  of  her  child  on  account 
of  her  unwifely  and  unwomanly  course  and 
her  unbridled    temper,  and  the  disparagement 

of  her  affection  for  her  child,  is  not 
851      only  ♦not  proved,  but  is  disproved  by 

the  overwhelming  weight  of  evidence 
in  the  cause. 

A  very  considerable  part  of  the  defend- 
ant's answer  consists  of  transcripts  of  letters 
written  to  him  in  strict  confidence  by  Mrs. 
Graves,  the  mother  of  his  wife,  and  which 
she  directed  him  to  burn,  but  which  he  pre- 
ferred to  keep  in  violation  of  her  injunction, 
and  has  presumed  to  break  the  seal  of  confi- 
dence, as  he  did  in  the  case  of  letters  written 
to  him  by  the  plaintiff  during  their  engage- 
ment and  before  their  marriage,  with  the 
confiding  spirit  of  trustful  love  and  inno- 
cence. I  had  supposed  that  if  there  was  any 
one  sentiment  upon  which  society  was 
agreed  it  was  that  the  seal  of  confidence 
was  sacred,  and  could  not  be  broken  without 
dishonor.  The  letters  of  Mrs.  Graves  were 
doubtless  written  upon  representations 
made  to  her  by  defendant,  in  whom  she 
then  had  confidence,  which  impressed  her 
with  fears  that  her  daughter  was  to  blame 
for  the  difficulties  she  had  with  her  hus- 
band; and  they  were  written  to  conciliate 
and  to  entreat  his  forbearance,  in  strict  con- 
fidence. But  it  is  evident  that  Mrs.  Graves 
had  then  heard  only  one  side,  and  I  think 
this  is  clearly  shown  by  the  record.  The 
love  which  the  plaintiff  had  for  her  husband, 
notwithstanding  her  ill  treatment  and  her  de- 
sire to  conceal  his  faults  from  her  family, 
and  her  refined  sensibility  and  womanly  pride 
prevented  her  from  communicating  to  her 
mother  and  sister  his  ill  treatment  of  her, 
until  it  had  become  unsupportable  and  fla- 
grant, and  probably  not  until  after  she  had 
been  informed  that  her  husband  was  seeking 
a  divorce.  (See  Lou.  Graves*  deposition.) 
After  she  had  talked  freely  with  her  truth- 
ful  daughter  and  had  obtained  from  her  a 
true  representation  of  the  facts,  Mrs.  Graves 
entirely  changed  her  opinion.  But  these 
letters  which  the  defendant  had  drawn  from 
the  mother  he  preserved,  and  by  breach  of 
confidence  incorporated  in  his  answer,  and 

then  offered  them  as  evidence  against 
368      his  wife.     But  *they  are  not  evidence 

against  her,  as  was  rightly  held  by 
the  court  below,  and  were  improperly  tran- 
scribed in  his  answer,  and  ought  not  to  be 
read,  and  if  read  ought  not  to  have  the 
slightest  influence  in  the  decision  of  this 
cau«e. 

The  plaintiff  charged  in  her  bill  that  be- 
fore they  went  to  Danville  the  defendant  re- 
quired her  to  conceal  her  want  of  sympathy 
with  his  political  course.  She  says  the 
shock  was  great  to  her  when  she  found, 
after  her  marriage,  that  her  husband,  whom 
as  a  girl  she  had  admired  and  honored  as 
one  who  had  done  his  duty  to  his  native 
state  in  arms,  and  whom  she  supposed  to  be 
still  true,  had  in  fact  allied  himself  with 
what  are  known  in  Virginia  as  R.adicals,  &c. 
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The  defendant  in  his  answer  avers  that  it 
is  not  true  that  the  complainant  was  ig- 
norant of  his  political  relation;  and  he  avers 
that  before  he  sought  the  office  he  now 
holds  he  consulted  her  wishes,  and  she  ad- 
vised him  to  seek  it,  and  that  the  second 
time  he  met  with  her  she  was  a  guest  in  the 
house  of  the  most  decided  and  out-spoken 
Republican  in  all  that  section  of  Kentucky, 
then  on  a  long  visit  to  his  daughter,  the 
most  intimate  friend  she  ever  had.  This 
might  all  be  so^but  there  is  no  proof  of  it 
in  the  record — yet  it  is  not  responsive  to  the 
allegation  of  the  bill.  The  vice  charged  was 
not  political,  for  doubtless  honorable  and 
patriotic  men  are  Republicans;  but  the 
shock  and  mortification  to  her  was  to  find 
that  her  husband  had  not  been  true;  that  he 
had  deserted  his  friends  with  whom  he  had 
made  common  cause,  and  with  whom  he  had 
been  confederated  during  the  war,  and  had 
gone  over  to  the  enemy  and  joined  him  in 
waging  a  more  cruel  war  against  them  than 
the  war  of  arms  whilst  arms  renriained.  It 
was  the  perfidy — the  moral  taint — which 
she  felt  attached  to  him,  and  which  would 
likely  exclude  him  from  the  best  society  of 
the  state.  It  was  the  idea  that 
363  *her  husband  was  not  true  that  caused 
her  the  shock  and  sense  of  humilia- 
tion. 

And  now  it  was,  when  her  husband  was 
about  to  introduce  her  at  Danville  into  such 
associations,  she  says  that  he  required  her 
to  conceal  her  want  of  sympathy  with  his 
course.  Such  would  naturally  have  been  his 
wish,  but  he  denies  it,  and  it  is  not  suscepti- 
ble of  proof.  But  he  shifts  the  subject  and 
introduces  another  count  into  his  indict- 
ment, and  charges  her  with  holding  the  prin- 
ciples of  "woman's  rights"  and  "strong 
minded  women,"  and  says  he  advised  her  to 
conceal  from  his  mother  and  sisters  her  opin- 
ions on  that  subject,  as  it  would  injure  her 
iii  their  estimation.  These  are  affirmative  al- 
legations, and  the  onus  is  on  him  to  prove 
them;  yet  in  this  whole  record  there  is  not  a 
syllable  of  evidence  to  be  found — not  even  in 
her  most  confidential  letters,  which  he  has 
broken  the  seal  of  confidence  to  spread  upon 
the  record — to  indicate  that  she  ever  enter- 
tained such  sentiments,  or  a  sentiment  allied 
to  them.  He  attempted  to  prove  it  by  Mrs. 
Rose  Allen  Neal,  whose  love  for  him  and 
hatred  for  his  wife  would  not  have  inclined 
hef  to  conceal  anything  that  would  have 
been  to  her  prejudice,  but  wholly  failed. 

He  charges  that  she  refused  to  cultivate 
the  good  will  and^  friendship  of  those  who 
sought  her  acquaintance  in  Danville,  and 
habitually  showed,  and  in  her  letters  to  re- 
spondent's family  expressed,  her  dislike  for 
the  most  intelligent  and  refined  citizens  of 
Danville  who  called  to  see  her. 

From  the  genial,  refined  and  cultivated 
society  in  which  she  had  been  reared  defend- 
ant transferred  his  beautiful,  refined  and 
elegantly  accomplished  wife  to  a  society  at 
Danville  composed,  in  the  main,  of  his  polit- 
ical associates,  their  families,  dependants  and 
retainers:  an  association  with  which 
864      she  had  no  sympathy,  and  *which  want 


of  sympathy  he  doubtless  felt  it  was  desira- 
ble she  should  conceal  from  his  associates. 
And  this  he  construes  into  a  refusal  to  cul- 
tivate the  good  will  and  friendship  of  the 
most  refined  and  intelligent  citizens  of  Dan- 
ville. And  to  establish  this  charge  he  pro- 
duces certain  letters  written  by  her  to  his 
mother.  These  letters  show  upon  their  face 
that  they  were  written  in  confidence,  with 
perfect  freedom  from  restraint,  often  care- 
lessly, sometimes  jestingly  and  playfully,  as 
one  writing  to  a  trusted  friend  who  would 
be  ready  to  overlook  any  indiscreet  or 
thoughtless  expression,  or  even  erroneous 
sentiment,  as  merely  the  suggestion  of  the 
moment,  without  due  consideration — the 
writer  just  dotting  down  her  thoughts  as 
they  were  suggested  the  moment  of  writing, 
feeling  that  they  were  communicated  only  to' 
one  who  appreciated  her  and  who  would  be 
ready  to  make  allowances  for  all  errors  and 
mistakes,  and  that  what  she  wrote  would  be 
communicated  only  to  the  friend  to  whom  it 
was  confided,  and  would  go  no  further.  Pri- 
vate letters  thus  written  by  the  plaintiff  to 
the  mother  of  her  husband  were  preserved 
by  her  and  given  up  to  her  son,  who.  dis- 
regarding the  circumstances  of  confidence 
under  which  they  were  written,  has  ex- 
posed them  to  the  public  view  by  spreading 
them  upon  this  record,  and  has  made  them 
evidence  in  this  case. 

And  they  prove  not  what  the  defendant 
claims — her  dislike  for  the  most  intelligent 
and  refined  citizens  of  Danville  and  her  re- 
fusal to  cultivate  their  good  will  and  friend- 
ship— but  her  opinion  of  many  of  those,  it 
may  be  the  mass  of  them,  whom  the  defend- 
ant desired  to  introduce  to  her  friendly  as- 
sociation, and  whose  friendship  he  desired 
her  to  cultivate.  She  is  evidently  a  woman 
of  penetration,  and  whatever  her  opinion  of 
those  •people  to  whom  she  refers  is  worth,  he 
has  made  it  evidence.  And  the  opinion  she 
formed   of  them  was  so  unfavorable  that  it  is 

not  strange  that  she  was  not  disposed 
366       to  cultivate  *them.     This  was  not  so 

with  regard  to  all  the  ladies  and  gentle- 
men with  whom  she  met  in  Danville.  Doubt- 
less there  were  many  as  refined  and  cultivated 
people  in  Danville  as  those  i^  whose  society 
she  had  been  reared  and  educated;  with  but 
few  of  them,  it  would  seem,  she  had  an  oppor- 
tunity to  cultivate  an  intimate  association. 
Such  were  Mrs.  Rice,  Mrs.  Carriflgton,  Mr. 
Dugger  and  his  family,  Dr.  and  Mrs.  Martin, 
Mrs.  Gravely,  and  doubtless  there  were 
others;  but  as  proved  by  Mr.  Dugger,  Mrs. 
Carrington,  Mrs.  Rice  and  others,  she  was 
polite  and  respectful  to  all.  She  would  be  so 
through  respect  for  her  husband;  but  whilst 
she  was  so,  in  her  free  and  unrestrained  cor- 
respondence with  her  husband's  mother,  she 
expressed  her  private  opinion  of  many  of 
them ;  and  she  must  have  been  impressed  with 
a  horrible  idea  of  their  grovelling  nature  when 
she  compares  them  to  "fishing  worms."  She 
calls  them  "fishing  worms,"  and  apologizes 
to  her  mother-in-law  for  the  use  of  that 
expression,  saying:  "R.  (her  husband)  taught 
me  that  b-^d  word."  It  would  seem  from  this 
that    he    Lad    no   better    opinion    of    them 
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than  she  had,  and  yet  he  complains  that  she 
refused  to  cultivate  their  good  will  and 
friendship.  She  speaks  of  these  calls  on  her 
as  having  been  a  perfect  bore. 

But  there  were  exceptions.  There  were 
many,  numerous  exceptions  in  the  society 
of  Danville,  with  a  few  of  whom,  in  her 
new  relation,  she  was  thrown.  And  in  this  let- 
ter she  expressly  mentions  Dr.  Martin  and 
his  wife  ,and  speaks  of  Mrs.  Martin  as 
"charming."  We  know  from  the  record  there 
were  others  with  whom  she  was  associated  on 
the  most  intimate  terms.  One  is  mentioned  by 
Miss  Lou.  Graves.  In  answer  to  defendant  s 
question,  upon  her  cross-examination  she  tes- 
tified that  on  one  occasion,  when  her  sister 
was  on  a  visit  to  her  mother,  in  1875,  she 
entered  the  parlor  and  saw  they  all  looked 
a  little  disturbed.  She  asked  what  was 
S56  the  matter?  ♦Her  sister,  she  thinks  it 
was,  said  that  she  had  made  a  remark 
about  her  friend  Mrs.  Gravely  of  Danville, 
that  she  was  one  of  the  most  refin«d  ladies 
that  she  ever  saw,  and  that  Robert  had  said 
that  was  as  much  as  to  say  his  mother 
and  sisters  were  not  refined,  and  she  told 
him  that  she  had  no  reference  to  his  moth- 
er and  sisters,'  or  to  any  one  else;  that  they 
were  not  even  in  her  mind.  I  think  we  may 
fairly  conclude,  therefore,  that  her  visitors, 
to  whom  she  refers  in  her  letter  to  her 
mother-in-law,  did  not  embrace  the  intelli- 
gent and  refined  citizens  of  Dan^^ille,  but 
only  those  who  were  not  embraced  in  that 
description,  to  whose  association  her  hus- 
band had  introduced  her.  Nor  does  it  show 
that  she  refused  to  cultivate  their  good  will 
and  friendship,  although  she  had  no  sympa- 
thy or  congeniality  with  them.  It  is  only 
her  private  opinion  of  them,  expressed  in  a 
letter,  not  addressed  to  a  mere  acquaint- 
ance, but  the  mother  of  her  husband,  in 
whose  bosom  she  then  felt  free  to  confide 
every  thought  and  feeling  of  her  heart,  as  I 
think  the  record  abundantly  shows.  But 
whilst  her  opinion  of  them  was  so  unfavor- 
able and  their  calls  were  a  bore  to  her,  she 
may  have  felt  it  her  duty,  through  respect 
to  her  husband  and  her  own  good  breeding, 
to  treat  them  politely  and  with  respect; 
which  it  appears  from  the  evidence  in  the 
cause  she  did. 

I  have  now  traveled  over  the  bulk  of  this 
most  remarkable  answer,  and  there  remain 
but  few  items  yet  to  consider,  but  they  will 
require  careful  consideration. 

He  alleges  that  his  wife's  "temper  is  oft- 
entimes so  irritable  and  sometimes  so  mo- 
rose and  gloomy  that  respondent  has  often 
suspected  that  i)ossibly  her  mind  was  un- 
hmged.'*  If  so,  it  should  have  excited  his 
sympathy  and  compassion  instead  of  a  dis- 
position to  crush  her  and  to  overwhelm  her 
with  ignominy  and  disgrace.  The  evidence, 
however,  shows  that  he  had  no  ground  for 
such   an  apprehension. 

SIT  *But  making  a  sudden  departure 
from  that  view,  he  charges  that  "it  is 
habitual  with  her  to  see  only  her  own  in- 
terest, utterly  to  disregard  the  rights  and 
feelings  of  others,  and  to  magnify  beyond 
all  reason  any  infringement  of  her  rights,  as 


she  sees  them,  and  any  offence  or  slight  re- 
ceived from  others,  and  she  prides  herself  on 
her  inability  to  forget  or  forgive  an  injury." 

The  above  is  a  very  grave  charge.  It  is  a 
charge  of  moral  depravity  of  a  heinous 
character.  It  involves  a  charge  of  unchar- 
itableness,  want  of  candor,  injustice,  dis- 
honesty and  gross  malevolence.  This  is  the 
first  branch  of  this  count.  The  second  is  as 
follows,  viz:  that  "though  she  has  often 
confessed  that  she  was  wanting  in  ordinary 
maternal  affection,  and  has  declared  that 
she  looked  upon  her  child  as  a  curse  which 
Providence  has  inflicted  upon  her,  yet  she 
has  insisted  on  the  exclusive  control  and 
management  of  that  child,  declaring  that 
respondent,  as  its  father,  had  no  rights  in 
the  matter,  and  that  its  management  should, 
under  no  circumstances,  and  to  no  degree, 
be  interfered  with  by  him."  And  she  adds 
that  "she  not  onlv  hates  her  husband,  but 
has  sought  to  make  his  little  child  look  on 
him  as  the  vilest  creature  of  the  earth."  I 
will  say  at  once  that  in  my  opinion,  after  a 
most  thorough  and  careful  reading  and 
analysis  of  the  evidence  in  this  voluminous 
record,  not  one  of  these  charges  is  sus- 
tained, and  the  just  tribute  to  the  character 
of  this  lady,  in  the  opinion  of  the  majority 
of  the  court,  repels  them. 

But  let  us  consider  the  evidence  in  rela- 
tion to  the  first  branch  of  this  allegation.  I 
will  first  examine  the  testimony  relating  to 
the  plaintiff's  conduct  and  character  whilst 
doiniciled  by  her  husband  at  Danville  in  the 
society  to  which  he  sought  to  introduce  her 
whilst  there,  to  which  I  have  before  alluded. 
And  first  the  defendant's  depositions  in  sup- 
port of  the  charge. 

Mrs.  Susan  Allen,  with  whom  the 
858  defendant  and  his  *wife  first  boarded 
in  Danville  about  four  months,  is  a 
relative,  and  seems  to  be  a  warm  personal 
friend  and  admirer  of  the  defendant,  and  is 
his  witness.  Even  she  testifies  that  Mrs. 
Latham  was  "respectful"  to  her  husband. 
She  says:  "I  never  saw  her  disrespectful, 
but  never  saw  any  great  display  of  affec- 
tion." And  she  discreetly  adds,  "that  is  not 
usual  with  ladies;  ladies  who  have  great  af- 
fection frequently  fail  to  show  it."  Conse- 
quently, unlike  Mrs.  Edmonia  Washington, 
another  of  defendant's  witnesses,  she  did  not 
conclude  they  were  not  affectionate,  because 
"she  did  not  see  them  kiss  and  hug." 

Mrs.  Allen  was  asked  upon  her  examina- 
tion in  chief  to  give  her  opinion  of  plain- 
tiff, as  formed  from  her  association  with  her 
during  her  stay;  and  she  undertakes  to  give 
it  upon  a  four  months'  acquaintance,  which 
seems  not  to  have  been  at  all  intimate. 

Most  likely  this  hostess  thought,  when 
the  young  bride  came  to  live  with  her,  that 
she  would  be  very  3nelding,  and  that  she 
should  take  the  direction  of  her  and  mould 
her  to  suit  herself,  particularly  as  she  was 
the  friend  and  relation  of  her  husband;  and 
she  found  herself  disappointed.  She  found 
that  the  young  bride  had  an  opinion  of  her 
own  and  was  not  willing  to  be  moulded,  and 
acted  towards  her,  not  as  an  invited  guest, 
which  she  was  not,  but  as   a  pay-boarder 
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(which  she  was)  had  a  right  to  act.  And  it 
is  not  unlikely  that  the  hostess  felt,  not  only 
disappointment,  but  chagrin  and  mortifi- 
cation, and  she  concluded  that  she  was  a 
woman  of  unyielding  will,  great  self-esteem, 
extremely  selBsh,  and  thinks  she  does  not 
appreciate  a  kindness.  But  this,  as  bad  as 
it  is,  does  not  come  up  to  the  charge.  If 
this  woman  was  correct  in  her  opinion, 
which  evidently  she  is  not,  it  is  not  that  "it 
is  habitual  with  her  (the  plaintiff)  to  see 
only  her  own  interest,  utterly  to  disregard 
the    rights   and   feelings   of   others   and   to 

magnify  beyond  all  reason  any  in- 
869    fringement    "^of    her    rights,    as    she 

sees  them,  and  any  slight  or  offence 
received  from  others,  and  she  prides  herself 
on  her  inability  to  forget  or  forgive  an  in- 
jury." The  infamous  character  thus  de- 
scribed, and  ascribed  to  the  plaintiff  by  the 
defendant,  is  not  sustained  by  this  witness 
either  in  the  facts  or  the  opinions  to  which 
she  testifies.  It  falls  far  short  of  it.  She  ad- 
mits that  she  was  kind  and  respectful  to  all 
in  her  house,  except  in  two  instances  which 
she  refused  to  explain.  And  what  is  more 
to  the  point  in  this  suit,  she  admits  that 
she  was  respectful  to  her  husband;  she 
never  saw  her  otherwise. 

Mrs.  Rose  Allen  Neal,  a  daughter  of  the 
aforesaid  Mrs.  Allen,  who  says  she  is  a 
third  or  fourth  cousin  of  Mr.  Latham,  and 
his  friend,  expresses  pretty  much  the  same 
opinion  that  her  mama  entertains  of  Mrs. 
Latham.  She  thought  Mrs.  Latham  tyran- 
nical and  exceedingly  vain.  Tyrannical,  be- 
cause she  insisted  on  having  a  tin  set  for 
her  chamber,  and  a  grate  instead  of  a  stove, 
and  a  wardrobe;  and  particularly  because  as 
soon  as  she  got  one  she  insisted  upon  hav- 
ing the  others.  And  she  thought  she  showed 
her  vanity  by  her  manners  and  the  care  she 
took  of  herself  and  her  appearance.  Is  it 
remarkable  that  a  young  lady,  and  particu- 
larly a  bride,  should  be  particular  in  her 
toilet  and  endeavor  to  make  a  good  appear- 
5:rce? 

We  next  come  to  the  deposition  of  Mrs. 
Isabella  Lewis,  wife  of  assistant  United 
States  attorney  for  the  western  district  of 
Virginia.  Mr.  Latham  took  his  wife  there 
next  to  board.  She  seems  to  be  very  much 
embittered  against  Mrs.  Latham.  The  main 
causes  of  offence,  as  I  can  gather  from  her 
deposition,  are,  because  Mrs.  Latham  re- 
quired her  chamber  to  be  cleaned  out  neatly 
and  thoroughly  every  morning,  and  not  mere- 
ly once  a  week  on  Friday  mornings,  and  kept 
the  chamber-maid  employed  as  long  as  it 
was  necessary  to  have  it  well  done,  when 
she,  the  hostess,  needed  her;  and  more- 
860  over,  because  she  ♦cut  out  her  work  in 
the  parlor;  and  because,  when  she  sent 
for  her  to  call  her  to  account  for  sending 
her  a  message,  which  she  says  was  unlady- 
like, though  she  does  not  tell  us  what  it 
was,  Mrs.  Latham  acknowledged  that  she 
had  sent  the  message,  and  in  rather  plain 
terms  told  her  to  her  face  what  her  opin- 
ion was  of  her,  to- wit:  "that  she  was  a  per- 
fect tyrant,  and  that  she  had  not  only  ruled 
her,  but  every  one  on  the  lot,  with  a  rod 


of  iron."  That  was  too  much  for  Mrs.  Lew- 
is to  stand,  and  she  formed  a  very  unfavor- 
able opinion  of  her  character,  but  it  seems 
not  more  unfavorable  than  Mrs.  Latham 
had  formed  of  her.  In  answer  to  the  de- 
fendant's seventh  question-in-chief,  she  says: 
"She  only  made  one  exhibition  of  temper 
in  my  presence,"  which  she  afterwards 
somewhat  varied.  And  she  concluded 
that  she  was  a  very  high-tempered 
woman  and  a  very  exacting  woman;  but  she 
says  she  never  saw  Mrs.  Latham  display 
any  temper  towards  her  husband.  This  is 
the  only  point  of  her  testimony  bearing  on 
the  main  issues,  and  yet  I  think  if  the  rec- 
ord vindicates  the  character  of  the  plaintiff 
from  such  aspersions,  it  is  due  to  an  injured 
woman  that  it  should  so  appear.  Her  tes- 
timony, though  splenetic,  also  falls  very  far 
short  of  ascribing  to  the  plaintiff  the  in- 
famous character  which  the  defendant's  al- 
legation imports. 

Then  we  have  the  deposition  of  Mr.  D.  S. 
Lewis,  assistant  attorney  of  the  United 
States  for  the  western  district  of  Virginia. 
His  feelings  were,  of  course,  not  very  amia- 
ble towards  Mrs.  Latham,  after  learning  the 
grievances  of  his  wife,  if  there  was  not  a 
deeper  seated  cause  of  ill-will  in  him.  He 
could  not  say  that  he  ever  heard  Mrs. 
Latham  speak  an  unkind  word  to  her  hus- 
band, but  he  thought  her  bearing  was  that 
of  a  superior  to  an  inferior,  and  that  her  ex- 
pressions were  sometimes  contemptuous; 
but  he  refused  to  give  any  instances.  From 
her  conduct  towards  those  in  the  house 
361  with  her,  ♦he  considered  her  to  be  a 
person  of  hi^h  temper,  though  he 
could  recall  no  particular  facts  that  induced 
him  to  form  that  opinion.  The  deposition 
of  this  witness,  though  like  the  others 
showing  strong  prejudice,  fails  to  sustain 
the  defendant's  charge  in  its  atrocity. 

Then  we  have  the  deposition  of  Mary  J. 
Waldron.  She  is  the  witness  who  was 
hunted  up  by  C.  P.  Latham,  clerk  of  the 
United  States  district  and  circuit  courts  at 
Danville,  and  brother  of  defendant,  and 
who  got  his  wife  to  write  out  her  affidavit 
and  sign  her  name  to  it.  Her  deposition 
shows  that  she  knew  nothing  prejudicial  to 
the  plaintiff,  whilst  it  shows  at  the  same 
time  a  great  disposition  to  say  something, 
and  a  desire  to  conceal  and  cover  up  what 
she  seemed  to  think  would  be  prejudicial  to 
her  friend.  But  it  really  amounts  to  noth- 
ing, and  I  dismiss  it  with  that  remark. 

As  countervailing  this  testimony  and 
proving  the  falsehood  of  this  atrocious 
charge,  we  have  the  following  testimony: 
Chrissy  Hairston's  deposition  is  very  con- 
clusive as  to  the  propriety  of  Mrs.  Latham's 
conduct  to  all,  and  her  respectful  and  affec- 
tionate deportment  towards  her  husband 
whilst  they  boarded  at  Mrs.  Allen's,  which 
is  consistent  with  her  deportment  whilst 
they  boarded  at  Mr.  Lewis',  and  lived  at 
Mr.  Dugger's,  as  proved  by  Mrs.  Rice,  Mrs. 
Carrington  and  Mr.  Dugger. 

Mrs.  M.  J.  Rice  had  a  room  in  Mr.  Lew- 
is' house  at  the  same  time  Mr.  and  Mrs. 
'  Latham  boarded  there,  and  saw  a  great  deal 
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more  of  them  than  Mr.  or  Mrs.  Lewis. 
Their  rooms  were  only  separated  by  the 
hall  or  passage.  She  saw  Mr.  and  Mrs. 
Latham  very  often  every  day,  sometimes 
three  or  four  times  a  day.  She  and  Mrs. 
Ladiam  were  in  one  another's  room,  off  and 
on,  all  during  the  day,  and  witness  was  often 
in  her  room  at  night.  And  she  testifies:  "I 
never  saw  Mrs.  Latham  out  of  temper  in  my 

life;  they,  her  husband  and  herself,  were 
362    *just   as   kind    to   each   other   as   they 

could  be.  When  I  heard  of  the  diffi- 
culty between  them,  of  their  trying  to  get  a 
divorce,  I  thought  it  was  a  joke,  and  didn't 
believe  it  until  I  was  told  that  it  was  so, 
because  I  never  heard  them  speak  an  un- 
kind word  to  one  another  in  my  life."  She 
says  she  femarked  to  Mrs.  Harvey  several 
times,  that  she  thought  they  were  a  happy 
couple  together.  She  visited  Mrs.  Latham 
after  she  left  Lewis',  at  Mr.  Kingsley's,  and 
also  when  she  kept  rooms  at  Daniel  Duggcr's. 

Mrs.  Ellen  A.  Carrington,  whose  high 
character  is  known  to  at  least  one  member 
of  the  court,  who  lived  in  the  same  house 
in  Danville  with  Mrs.  Latham  (Mr.  Daniel 
Duggers)  for  seven  months,  testifies  as  fol- 
lows: "I  saw  her  from  four  to  six  times  a 
day,  I  always  found  her  to  be  «  lady  of  the 
greatest  delicacy  and  refinement  of  feeling, 
exceedingly  kind  and  polite  to  every  one  in 
the  house,  and  had  the  very  strictest  regard 
for  the  truth.  I  never  knew  her  to  give  way 
to  any  bursts  of  temper  on  any  occasion,  but 
she  was  always  amiable  and  gentle  and 
very  kind  to  the  inmates  of  the  house  who 
were  sick."  Both  of  these  ladies  had  the 
best  opportunities  of  knowing  Mrs.  Latham, 
of  witnessing  her  deportment,  and  of  form- 
ing a  just  opinion  of  her  character.  Mr. 
Dugger,  in  whose  house  she  lived  for  about 
seven  months,  testifies  that  so  far  as  he 
knows  anything  about  it,  "her  conduct  was 
that  of  a  high-toned  lady."  As  to  her  disposi- 
tion, he  says:  "I  regarded  Mrs.  Latham  as  a 
lady  of  decided  will  of  her  own,  at  the  same 
time  I  never  saw  anything  in  Mrs.  Latham 
that  was  not  in  entire  harmony  with  her  hus- 
band." He  says  she  was  regardful  and  con- 
siderate of  the  feelings  and  the  rights  of 
those  around  her,  as  far  as  he  knew.  He 
says  she  was  pleasant  and  agreeable  to  his 
own  family  and  others  about  her.  The  testi- 
mony of  these  highly  respectable  witnesses 
falsifies  this  atrocious  charge,  and  so  does 
the  testimony  of  that  eminent  divine 
388  and  excellent  gentleman,  *Dr.  Allen 
Martin,  whose  church  she  regularly 
attended,  though  not  a  member,  and  to 
whose  Bible-class  she  belonged,  and  whom 
he  visited  frequently.  He  tersely  says:  "I 
regarded  her  as  an  amiable,  well-principled, 
high-bred  lady."  He  saw  her  with  her  hus- 
band occasionally  during  his  visits  and  at 
other  times,  and  on  such  occasions,  he  says, 
"her  conduct  was  wifely  and  lady-like." 

•And  such  was  the  opinion  formed  of  her 
character  by  the  ladies  of  Lynchburg  who 
became  acquainted  with  her  after  her  re- 
moval to  that  place,  as  appears  from  the 
testimony  of  Mrs.  Ella  H.  Ford,  Mrs.  Eliza 
f'oyd,  Mrs.    Marion    C.   Tyree   and   others. 


The  latter  says:  "I  will  say  she  is  not  only 
womanly,  moikst  and  refined,  ^btit  honor- 
able and  truthful  in  a  high  degree.  I  have 
always  been  struck  with  her  truthfulness." 
And  the  estimation  of  her  character  formed 
by  these  respectable  witnesses,  comports 
with  the  character  given  her  by  people  of 
highest  standing  in  Kentucky,  gentlemen 
and  ladies,  in  the  midst  of  whom  she  was 
reared  and  educated,  and  who  knew  her 
from  infancy. 

But  the  limits  of  an  opinion  will  not  allow 
me  to  do  more  than  to  compress  the  testi- 
money  of  these  witnesses,  which  shall  be, 
for  the  most  part,  in  their  language.  The 
following  traits  of  character  are  established 
by  their  testimony:  Her  truthfulness:  "Her 
love  of  truth  was  a  part  of  her."  "Never 
knew  her,  as  a  girl  or  a  woman,  to  prevari- 
cate, and  she  had  a  contempt  for  one  who 
would."  "She  was  sound  in  morals,  brought 
up  by  Christian  parents,  and  was  perfectly  just 
and  conscientious."  "She  was  a  girl  of  strong 
individuality,  decided  in  everything,  nothing 
negative  about  her,  high-toned,  courageous 
and  true  in  every  respect,  scorning  what 
was  mean,  little  or  under-handed."  "Re- 
markable for  her  kindness  to  old  persons 
and  desirous  to  do  all  she  could  for  their 

comfort;"  and  for  "her  love  for  chil- 
864    dren,  her   ♦gentleness   and   tenderness 

with  them.  They  always  loved  her." 
"She  was  a  favorite  with  her  teachers  and 
stood  at  the  head  of  her  class."  "Her  moral 
and  intellectual  qualities  were  of  the  high- 
est order,  as  were  also  her  education  and 
accomplishments."  In  respect  to  her  moral 
qualities,  she  was  a  woman  of  "chastity,  in- 
tegrity, purity,  charity,  justice,  truth,  con- 
scientiousness, refinement,  cultivation,  at- 
tractiveness and  right  feeling  toward  her 
Creator  and  her  fellow-man?"  "A  true 
woman,  of  sterling  constancy  and  fidelity." 
Just  the  reverse  of  the  charges  under  con- 
sideration, and  proves  them  to  be  false  and 
slanderous. 

"In  respect  to  her  mental  qualities,  she 
has  a  mind  of  unusual  natural  vigor  and 
brilliancy,  developed  by  careful  training  to 
well-balanced  reliant  action."  "She  is  a 
woman  of  independent  thought,  untram- 
melled by  ignorance,  superstition  or  preju- 
dice, yet  not  erratic  or  unreasonable  in  her 
will,  actions,  or  motives."  She  is  a  woman 
who  feels  sorrow  or  grief  keenly,  though  she 
may  appear  cheerful.  In  disposition  she  was 
affable  to  all,  though  reserved  as  to  her  per- 
sonal affairs.  Her  character  was  of  the  high- 
est order.  She  excelled  in  music,  both 
vocal  and  instrumental;  and,  one  of  her 
classmates  says,  "in  everything  she  under- 
took." "Her  personal  appearance  was  very 
striking.  She  was  unusually  beautiful;" 
and  was  in  her  manners  and  mental  culture, 
in  the  language  of  one  of  her  teachers,  "an 
elegant  young  woman."  "She  had  many 
friends  at  Shelbyville,  by  whom  she  was 
loved  and  admired,  and  in  fact  by  the  whole 
community."  Such  is  the  tribute  to  her 
lovliness  of  character  and  person  and  em- 
inent virtue,  by  the  testimony  of  nine  wit- 
nesses, gentlemen  and  ladies  of  the  highest 
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standing  in  their  state,  who  knew  her  from 

her  childhood  and  who  knew  how  she  was 

appreciated  by  the  people  amongst  whom 

she  was  born  and  reared.    How  differ- 

365  ent  the  portraiture  they  ♦have  given  of 
her  from  that  infamous  one  drawn  by 

the  defendant,  and  how  differently  she  is  es- 
teemed by  these  intelligent  and  respectable 
witnesses,  who  have  known  her  all  her  life, 
and  by  Mr.  and  Mrs.  Lewis,  and  Mrs.  Allen, 
and  Mrs.  Rose  Allen  Neal,  though  they  fell 
far  short  of  proving  defendant's  atrocious 
charge.  Yet  looking  at  her  through  a  jaun- 
diced medium,  she  appeared  to  them  in  a 
different  light  from  the  true  li^ht  in  which 
she  appeared  to  all  the  other  witnesses  who 
have  testified  at  Danville,  Lynchburg  and 
Kentucky.  It  is  worthy  of  note  that  not  a 
witness  in  this  cause  has  testified  in  any 
manner  to  the  disparagement  of  the  plain- 
tiff, who  was  not  connected  in  some  way 
with  the  defendant's  coterie  of  friends  and 
political  associates,  unless  Mrs.  Edmonia 
Washington  should  be  excepted. 

We  now  come  to  consider  the  other 
branch  of  this  count  in  the  indictment.  It 
is  in  substance: 

I.  That  she  has  often  confessed  that  she 
was  "wanting  in  ordinary  maternal  affec- 
tion." 

II.  That  "she  has  declared  that  she 
looked  upon  her  child  as  a  curse  which 
Providence   had   inflicted  upon   her." 

III.  That  "she  has  insisted  on  the  ex- 
clusive control  and  management  of  that  child, 
declaring  that  respondent,  as  its  father,  had  no 
rights  in  the  matter,  and  that  her  management 
of  it  should,  under  no  circumstances  and  to 
no  degree,  be  interfered  with  by  him." 

IV.  That  "she  not  only  hates  her  hus- 
band, but  has  sought  to  make  his  little  child 
look  on  him  as  the  vilest  creature  of  the  earth." 

These  are  grave  charges.  Wc  will  not 
consider  them  in  their  exact  order,  but  will 
proceed  to  enquire.  Has  the  defendant  sus- 
tained them  by  evidence?  The  onus  is  upon 
him. 

To  support  these  charges  he  introduces  as 
a  witness  a  negro  woman  by  the  name 

366  of  Edmonia  Washington,  to  *whom  I 
have  before  alluded.    This  woman  had 

been  employed  by  Mr.  Latham  as  a  cook 
and  nurse,  whilst  they  had  rooms  at  Mr.  Dug- 
ger's  and  the  conversations  with  Mrs.  Latham, 
which  she  professes  to  detail,  she  represents 
occurred  during  the  time  Mr.  and  Mrs.  La- 
tham had  rooms  at  Mr.  Dugger's.  She  rep- 
resents Mrs.  Latham  as  "sitting  down,  talk- 
ing like  anybody  else  in  the  room;"  that  is, 
as  I  take  it.  putting  herself  on  an  equal- 
ity with  her,  and  saying  to  her  that  her 
love  for  Mr.  Latham  was  getting  weaker 
and  weaker,  and  "that  she  didn't  love 
enough  to  be  married  no  how;  that  she 
ought  not  to  have  married."  She  said  she 
didn't  bring  any  particular  charges  against 
him.  but  "said  she  thought  he  loved  his 
mother  better  than  he  did  her."  Some  time 
afterwards,  upon  her  cross-examination,  in 
answer  to  the  question,  "Has  she  ever  told 
you  she  thought  he  loved  his  mother  more 
than  he  loved  her?"   she  answered:    "She 


never  told  me  anything  about  that;  she 
said  once  that  she  thought  he  did  pay  more 
attention  to  his  mother  and  sisters  than  he 
did  to  her,  but  she  never  told  me  that  he 
loved  his  mother  better  than  he  did  her." 
At  this  point  in  her  deposition  it  appears  on 
the  record,  that  the  counsel  turned  to  her 
examination-in-chief  to  see  if  she  had  not 
directly  contradicted  what  she  had  testified 
in  her  direct  examination,  which  she  observ- 
ing, added:  "There  was  one  time  she  said 
she  thought  he  loved  his  mother  and  sisters 
better  than  her,  and  she  wanted  to  go  to 
Texas,"  &c.,  thus  testifying  backward  and 
forwards.  Now,  it  will  be  remembered  that 
she  professes  to  be  detailing  a  conversation 
which  took  place  while  they  lived  in  Dan- 
ville, in  the  house  of  Mr.  Dugger,  before  they 
went  to  Lynchburg,  and  when  they  had  been 
very  little  with  Mr.  Latham's  mother  and  sis- 
ters, when  kindly  and  affectionate  relations  ex- 
isted between  them  and  Mrs.  C.  Fannie  La- 
tham, and  she  could  have  had  no  cause 

367  of  jealousy,  and  when  it  is  *shown  by  the 
testimony  of  Mrs.  Rice  and  Mrs.  Car- 

rington  that  Mr.  and  Mrs.  Latham  were 
very  happy  in  their  married  life;  which  is 
fully  confirmed  by  the  contemporaneous 
evidence  of  her  letters  which  the  defendant 
has  spread  upon  the  record.  And  the  lan- 
guage w^hich  she  attributes  to  her,  that  she 
didn't  love  enough  to  be  a  married  woman, 
is  in  conflict  with  the  affectionate  marital 
relations  subsisting  between  her  and  her 
husband  at  that  time,  as  abundantly  proved, 
and  about  which  there  is  no  difference  of 
opinion  in  the  court,  and  also  with  the  ev- 
idence of  her  devoted  love  to  the  defendant, 
by  her  constancy  and  devotion  during  their 
long  engagement,  under  circumstances  of 
great  trial,  and  by  her  letters  to  the  defend- 
ant during  that  period,  which  he  has  made 
evidence  in  the  cause. 

She  says  she  heard  her  call  him  a  fool 
and  liar,  but  in  this  she  contradicts  the  de- 
fendant himself,  as  we  have  seen,  for  long 
after  this  he  says  he  told  his  wife  that  no 
man  or  woman  ever  called  him  a  liar  before, 
and  it  is  contradicted  by  the  whole  testimony 
as  to  their  deportment  towards  each  other 
whilst  they  occupied  rooms  at  Mr.  Dugt^er's. 
All  her  statements  about  the  temper  the  plain- 
tiff exhibited  towards  her  husband  during  this 
period  are  contradicted  by  all  the  witnesses 
who  testify  as  to  this  period,  both  the  plain- 
tiffs and  the  defendant's,  except  D.  S.  Lew- 
is, and  his  testimony  yields  it  no  support. 

She  further  testifies  that  she  told  her  dur- 
ing this  same  period  "that  she  did  not  love 
children  as  other  mothers  did:  that  she  did 
not  have  that  tender  feeling  for  them  like 
other  mothers;  that  she  loved  it  well  enough 
to  make  clothes  for  it,  and  keep  it  comfort- 
able and  feed  it.  She  said  it  was  a  curse 
sent  upon  her  from  the  Almighty,"  &c 
Now,  at  the  time  this  woman  says  these 
declarations  were  made  to  her  by  Mrs.  La- 
tham, Mrs.  Rice  testifies:  "I  never  saw  her 
treat  it  (her  child)  amiss  in  my  life,  and 
thought  she  was  perfectly  devoted  to 

368  it.    I  don't  *think  I  ever  saw  a  mother 
more  devoted  to  a  child  than  she  was 
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to  hers  when  I  saw  her  at  Mr.  Dugger's. 
Mrs.  Carrington,  who  lived  seven  months 
with  Mrs.  Latham,  all  the  time  this  witness 
was  a  cook  and  nurse  for  her  there,  says :  '*I 
saw  her  with  him  (her  child)  daily  and  con- 
stantly, and  never  witnessed  tenderer  care 
and  devotion  from  any  woman.  And  I  also 
saw  her  with  it  when  it  was  sick,  and  she 
nursed  it  untiringly.  In  its  sickness  she  was 
extremely  anxious  and  attentive."  Dr.  Mar- 
tin, her  pastor,  testifies  that  '*I  saw  her  from 
time  to  time  with  her  child  (it  was  during 
the  same  period) ;  on  such  occasions  she  im- 
pressed me  as  a  devoted  mother.  She  ap- 
peared to  me  to  be  a  mother  proud  and  hap- 
py in  her  child."  And  yet  this  unscrupulous 
servant-woman  swears  that  during  the  pe- 
riod to  which  the  testimony  of  these  re- 
spectable ladies  and  Dr.  Martin  relates, 
Mrs.  Lratham  told  her  that  this  child,  which 
the  foregoing  testimony,  and  in  fact  the 
overwhelming  weight  of  testimony  in  the 
cause,  proves  she  most  tenderly  loved,  and 
in  which  she  took  so  much  pride,  "was  a 
curse  sent  on  her  from  the  Almighty."  If  the 
character  of  our  wives  or  sisters  or  daughters 
are  to  be  tested  by  such  a  witness,  there  would 
be  no  security  to  the  most  exalted  character. 
And  yet  this  is  the  only  testimony  in  the  rec- 
ord to  support  this  allegation  of  the  plaintiff. 
The  allegation  must  have  been  made  upon 
information  from  this  witness  that  she 
would  swear  to  it;  yet  she  swears  that  she 
had  no  conversation  with  him,  with  his 
father  or  brothers,  during  the  two  months 
she  was  with  them  in  Lynchburg,  or  before, 
as  to  what  would  be  the  character  of  the 
testimony  she  would  give  in  the  cause.  It  is 
incredible,  as  is  her  whole  story.  It  is  not  only 
unsustained,  but  it  is  in  conflict  with  the  es- 
tablished facts  in  the  record. 

As  to  the  specification,  which  I  have  des- 
ignated as  No.  1  in  the  charge,  "that  she 
had  often  confessed  she  was  deficient  in  ma- 
ternal affection,"  there  is  not  a  particle 
368  of  *testimony,  if  we  throw  out  the 
deposition  of  Edmonia  Washington, 
which  I  feel  bound  to  do,  as  utterly  unworthy  of 
credit.  And  there  is  no  evidence  of  her  hav- 
ing often  made  such  confession,  or  at  all, 
but  the  evidence  is  overwhelming,  not  only 
conclusively  to  show  that  she  is  not  defi- 
cient in  maternal  aflFection,  but  that  her  mater- 
nal affection  was  intense  and  absorbing. 

Miss  Lou.  Graves,  sister  of  the  plamtiff — 
whose  dear,  intelligent,  consistent,  calm  and 
unimpassioned  testifying  in  this  case,  and  her 
lady-like  deportment  •  under  a  rigorous  and 
scmtinizing  cross-examination,  which  was  not 
at  all  times  courteous,  in  which  she  sustained 
herself  throughout,  I  confess  inspires  me 
with  great  confidence  in  her  testimony,  and 
great  respect  for  her  character — was  called 
on  to  testify  as  to  the  affection  of  her  sis- 
ter for  her  child,  and  her  treatment  of  it. 
She  was  asked  to  state  whether  her  sister 
was  re«:ardful  and  anxious  of  the  welfare  of 
her  child  or  otherwise.  Her  answer  is:  "Yes, 
she  has  always  been  so.  She  seems  to  be 
miserable  if  she  does  not  know  where  he  is. 
and  whether  he  is  happy  and  comfortable. 
She  has  always  been  so  since  I  have  known 


her,  with  her  child.  There  was  never  any- 
thing which  she  could  contribute  to  its  com- 
fort or  happiness  which  she  did  not  do.  She 
was  perfectly  self-sacrificing,  never  think- 
ing of  her  own  comfort  or  rest,  but  giving 
up  all  to  him.  It  was  always  her  habit  even 
to  wash  his  flannel  clothes  for  fear  the 
wash-woman  might  spoil  them.  She  always 
washed  and  dried  his  hair  herself,  and  took 
care  that  the  water  for  his  bath  was  of  the 
right  temperature.  She  always  took  the 
greatest  pains  in  cutting  and  fitting  his 
clothes,  so  that  they  would  be  perfectly 
comfortable.  She  would  never  leave  him 
by  himself,  and  would  stop  anything  in  the 
world  she  was  at  in  order  to  play  with  and 
amuse  him,  often  when  she  was  too  tired  to 
do  so.  I  would  often  beg  her  not  to  do 
870  it  myself.  *When  she  was  at  our  home 
in  Kentucky,  we  would  often  try  to 
persuade  her  to  leave  him  a  day  and  go  to 
places:  the  Cincinnati  Exposition,  &c.  I  of- 
fered, and  mother  offered  to  stay  and  take 
care  of  him,  but  she  would  not  go  unless 
she  could  take  him  with   her." 

To  the  same  effect,  and  with  at  least  equal 
force,  is  the  testimony  of  Mrs.  S.  Willie 
Lyle,  Dr.  J.  J.  Dulaney,  Mrs.  Belle  Buckner, 
Mrs.  Mary  E.  Graves,  of  Kentucky,  and  Mrs. 
R.  L.  Owen,  wife  of  Dr.  W.  O.  Owen,  of 
Lynchburg,  who  says:  "From  little  incidents  I 
know,  I  judge  she  is  a  very  affectionate  moth- 
er." And  Mrs.  C.  M.  Jordan,  who  testifies :  "I 
have  never  seen  a  more  tender,  loving,  devoted 
mother."  Mrs.  Lyle  says:  "She  fondled  and 
nourished  him  herself;  she  washed  and 
dressed  him,  watched  him,  slept  with  him 
and  sat  awake  with  him  in  her  bed  several 
times  at  night  (whilst  she  was  with  her), 
holding  him  asleep  in  her  arms,  because  he 
did  not  sleep  well  when  laid  on  the  bed."  I 
might  refer  to  other  witnesses  who  testify 
as  strongly,  but  it  is  sufficient  to  say  that 
the  testimony  from  Danville,  Virginia,  Ken- 
tucky and  Lynchburg,  abundantly  shows 
that  never  was  a  mother  more  ardent  in  her 
affection  and  devotion  to  her  child.  He 
seemed  to  be  her  pride  and  joy  and  the 
light  of  her  life,  and  never  did  mother  ex- 
hibit a  more  anxious  and  earnest  desire  and 
purpose  fully  to  meet  her  responsibilities  for 
his  right  training  and  treatment,  morally,  in- 
tellectually and  physically.  We  look  in  vain  in 
this  record  to  find  any  evidence  that  she  was 
wanting  in  ordinary  maternal  aflFection,  or 
that  she  had  ever  made  such  a  confession, 
which  the  whole  record  shows  is  not  true. 

Nor  is  there  any  evidence  to  support  the 
other  allegations,  that  she  insisted  on  the 
exclusive  control  and  management  of  the 
child,  declaring  that  his  father  had  no  rights  in 
the  matter,  and  that  her  management  of  it 
should,  under  no  circumstances  and  to 
371  no  degree,  be  *interfered  with  by  him, 
and  that  she  hates  her  husband,  and 
has  sought  to  make  his  little  child  look  on 
him  as  the  vilest  creature  of  the  earth.  We 
look  in  vain  in  this  recorxl  for  the  slightest 
proof  in  support  of  these  charges,  but  we 
find  much  to  disprove  them. 

All   the  witnesses,  both  for  plaiatiff  and 
defendant,  who  testify  as  to  her  deportment 
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towards  him  while  they  lived  in  Danville, 
say  they  never  heard  her  speak  an  unkind 
word  to  him  or  of  him.  And  after  she  left 
Danville,  to  spend  four  or  five  months  in 
Kentucky,  the  testimony  is  that  she  invari- 
ably showed  respect  and  affection  for  her 
husband;  and  after  they  went  to  Lynchburg 
the  testimony  is  that  when  she  spoke  of  her 
troubles  to  her  friends,  she  spoke  with  len- 
iency of  her  husband  and  sought  to  apolo- 
gize for  his  conduct. 

Mrs.  Ella  H.  Ford  says,  that  when  speak- 
ing of  her  troubles,  she  would  speak  with 
leniency  of  her  husband,  and  say  she 
thought  he  would  not  have  acted  so  if  he 
had  not  been  influenced  by  others.  She  says : 
"I  never  heard  her  speak  harshly  of  him  or  re- 
proach him."  The  testimony  of  Mrs.  Boyd 
and  Mrs.  Tyree  is  to  the  same  effect.  Miss 
Sue  Matthews,  one  of  her  most  intimate 
friends,  with  whom  she  has  had  regular  cor- 
respondence both  before  and  since  her  mar- 
riage, says  "she  loved  him  devotedly  and 
was  almost  blinded  to  his  faults.  Not  once 
in  all  the  long  years  (alluding  to  their  long 
engagement,  I  suppose),  did  her  feelings 
change.  She  believed  in  him  implicitly, 
never  doubted  him,  but  was  perfectly  true 
to  him,  as  she  was  in  everything  else.  *  *  * 
Since  her  marriage  she  has  always  spoken 
of  him  in  the  most  respectful,  loving  manner 
until  this  unfortunate  affair;  and  never  since 
has  she  said  anything  unkind  of  him  in  any 
of  her  letters — not  even  since  this  suit  be- 
gan; but  she  has  shown  herself  the  true, 
noble,  lovable  woman  she  is  under  all  try- 
ing circumstances." 

We  come  now  to  the  consideration 
872  of  the  last  count  ♦in  this  remarkable 
indictment  of  a  husband  against  his 
wife,  which  will  disclose  (without  consider- 
ing the  influence  which  questions  of  prop- 
erty may  have  had,  as  indicated  by  the  re- 
rnark  made  by  the  defendant's  mother  to 
Miss  Lou.  Graves,  and  the  enquiries  as  to 
property  made  by  the  defendant  of  the 
plaintiffs  brother,  and  the  cross-examina- 
tion of  Miss  Lou.  Graves  by  defendant  on 
the  question  of  property),  the  probable 
onorin  and  chief  cause  of  the  cruel  treatment 
which  this  unfortunate  lady  has  received 
from  her  husband.  He  charges  that  for 
months  before  this  controversy  became  fla- 
grant, and,  with  short  intervals,  for  long  pe- 
riods before,  that  she  had  refused  respondent 
access  to  her  bed,  sometimes  on  one  pretext 
and  then  on  another,  but  finally  on  the  ground 
of  her  sovereign  will  and  resolution,  never 
again  to  bear  children  by  him.  A  pretty  com- 
plaint for  a  man  to  make  to  a  court  of  justice 
against  his  wife!  If  it  was  true,  why  didn't 
he  put  her  privately  away  and  let  her  take  her 
child  with  her?  How  much  better,  more  man- 
ly and  magnanimous  and  noble,  than  to  come 
into  a  court  of  justice  with  this  indelicate  com- 
plaint on  his  lips  against  his  wife.  But  as  it 
has  been  made,  indelicate  and  unpleasant  as 
it  is,  we  will  have  to  look  into  it  and  get 
at  the  truth,  if  we  can.  Why  didn't  he  let 
his  wife  go  and  stay  with  her  excellent 
mother,  as  she  requested,  and  take  her  in- 
fant child,  of  such  tender  years,  with  her. 


and  spend  a  few  months  with  her  in  peace 
and  quiet  under  the  treatment  of  her  confi- 
dential physician,  and  see  whether  all  im- 
pediments to  the  conjugal  happiness  which 
they  had  previously  enjoyed  would  not  be  re- 
moved, which  I  think,  in  the  light  of  this  rec- 
ord, would  most  probably  have  been  the  result 
if  he  had  been  a  man  to  have  pursued  that 
course,  and  had  treated  his  wife  with  that 
tenderness  and  consideration  she  was  en- 
titled to?  But  if  such  had  not  been  the  re- 
sult, and   time  had  shown   that   there 

373  was  an  immovable  impediment   ♦to  a 
reunion  as  man  and  wife,  as  indicted 

by  the  allegation,  then  it  would  have  been 
better,  and  more  noble,  and  QK>rc  just  for 
him  to  have  given  her  up,  and  the  child  too 
— better  for  him  and  far  better  for  the  child 
— than  to  have  tortured  her  maternal  feel- 
ings as  he  has  done,  and  to  have  exhibited 
towards  her  the  coldness  and  indifference 
he  has,  and  the  ill  feeling  and  bitterness  he 
has,  and  to  have  come  into  court  with  such 
a  complaint  against  his  wife. 

But  what  real  ground  has  he  for  com- 
plaint against  his  wife  on  this  score? 

There  is  no  doubt  that  during  her  visit  to 
Kentucky  in  1875  she  was  and  had  been  suf- 
fering from  diseases  for  which  she  was  not 
responsible  or  in  any  manner  culpable,  which 
should  have  shielded  her  from  the  censure, 
complaint  and  resentment  of  her  husband. 
I  will  only  refer  to  the  deposition  of  Dr.  J. 
J.  Dulaney,  her  distinguished  and  confiden- 
tial physician  and  relative,  who  conclusively 
establishes  this  fact  (p.  247  of  the  record). 
After  describing  her  situation,  he  says  he 
"procured  for  her  a  mechanical  support,  and 
prescribed  remedies  suited  to  her  diseased 
condition."  It  now  seems  that  in  following 
the  prescribed  remedies  of  her  physician  she 
incurred  the  complaint  and  censure  of  her 
husband  and  his  bitter  and  cruel  resentment. 

"At  Lynchburg,  Va.,  in  January  1877," 
Dr.  Dulaney  says,  "I  last  saw  her,  and  she 
was  at  that  time  still  feeble  and  debilitated: 
she  was  not  suffering  as  much  from  local 
disease  as  she  was  in  1875,  and  I  think  she 
would  have  appeared  better  at  that  time  if 
it  had  not  been  for  the  mental  distress  oc- 
casioned by  the  suit  then  pending  between 
her  husband  and  herself  for  divorce."  He 
must  have  referred  to  the  suit  brought  by 
her  husband  against  her,  as  this  suit  had 
not  then  been  commenced. 

Dr.  W.  O.  Owen,  an  eminent  physician  of 
Lynchburg,  and  relation  of  defendant, 

374  and   his   witness,    concurs   in   ♦opinion 
with   Dr.  Dulaney  as  to  the  effect    of 

such  diseases,  and  I  think,  also,  as  to  the 
remedy. 

The  doctor  had  said  upon  his  direct  ex- 
amination: "I  told  her  (Mrs.  Latham)  that 
she  must  consent  to  act  as  other  married 
women  did,  and  allow  her  husband  the  priv- 
ileges that  other  husbands  had.  She  replied 
that  her  conscience  would  not  allow  her  to  do 
it,  without  saying  why.  Her  exact  language 
was,  'You  surely  can't  ask  me  to  do  a  thing 
which  is  against  my  conscience?'  *'  And 
now  plaintiff's  counsel  asked  him,  when 
Mrs.    Latham  used  this  expression,   might 
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she  not  have  referred  to  what  she  regarded 
as  her  duty  in  respect  to  her  physical 
health?  To  which  the  doctor  answered.  "I 
suppose  it  is  susceptible  of  that  construction, 
Dnt  I  did  not  so  understand  it."  She  had  not 
been  under  Dr.  Owen's  treatment,  and  he 
could  express  no  opinion  as  to  her  diseased 
condition;  but  he  did  say  that  he  noticed  a 
change  for  the  worse  in  her  physical  condition. 
But  the  testimony  of  Dr.  Dulaney  is  conclu- 
sive on  this  point,  and  her  disease  existed  dur- 
ing the  whole  period  embraced  by  the  defend- 
ant's allegation,  and  doubtless  had  much  in- 
fluence in  producing  the  trouble.  But  it 
appears  from  her  reply  to  Dr.  Owen  that 
her  refusai  to  take  his  advice  was  not  put 
on  that  ground,  but  was  made  a  point  of 
conscience.  And  yet  she  could  not  have 
meant  that  she  had  moral  or  religious  scruples 
on  the  subject  of  cohabitation  between  husband 
and  wife;  the  fruit  of  her  marriage  is  a  stand- 
ing and  conclusive  fact  against  such  a  conclu- 
sion. It  is  impossible  to  believe  that  a  woman 
whose  principies  were  so  decided  and  matured 
on  moral  subjects  could  be  brought  suddenly 
to  regard  that  as  sinful  which  the  Bible 
sanctioned,  and  which  the  christian  world 
has  ever  practiced,  and  without  which  the 
human  race  would  become  extinct.  Her  well 
balanced  mind  and  christian  principles  could 
never  have  allow  her  to  embrace  any  such 

false  and  morbid  notions  of  religious 
375    *or  moral   duty;   and   especially   must 

we  so  conclude  when  her  difficulties  in 
conscience  can  be  accounted  for  on  high 
and  honorable  principles. 

About  the  middle  of  December.  1876,  the 
defendant  had  a  bill  of  divorce  prepared, 
and  presented  it  to  the  judge,  and  obtained  an 
injunction  to  restrain  her  from  removing  her 
child.  I  am  of  opinion  that  the  hustings 
court  erred  in  overruling  the  motion  of 
plaintiff  to  require  defendant  to  produce 
that  paper  and  Ale  it  in  the  cause.  It  was  an 
important  act  in  this  painful  drama,  and 
would  have  been  evidence  of  the  animus 
with  which  the  defendant  persecuted  the  plain- 
tiff, and  would  have  had  an  important  bearing 
upon  the  merits  of  this  controversy.  But  the 
plaintiff  knew  that  the  defendant  was  seek- 
ing a  divorce  from  her.  She  was  informed 
by  his  counsel  that  they  were  instructed  by 
him  to  obtain  a  divorce,  and  that  the  papers 
had  all  been  prepared  for  the  purpose;  and 
whilst  they  do  not  inform  her  what  were  the 
allegations  of  the  bill,  they  say  that  they 
were  sufficient  to  entitle  him  to  a  divorce.  It 
was  after  this  procedure  by  the  defendant, 
that  the  conversation  detailed  by  Dr.  Owen 
occurred.  She  had  then,  after  a  long  course 
of  mal-treatment,  disclosed  by  the  evidence, 
been  cast  off  by  her  husband,  and  was  not 
recognized  by  him  as  his  wife.  Could  she 
have  consented  to  be  the  expectant  mother 
of  other  children  by  him,  to  have  them  torn 
from  her  in  tender  infancy,  as  he  had  torn 
from  her  the  child  she  had  borne  him,  to  be 
deprived  of  a  mother's  care  and  training? 
Could  she  consent  to  be  the  mother  of  his 
children,  when  they  were  to  be  taken  from 
her  as  soon  as  they  were  old  enough  to 
receive  instruction,  and   she  would  not  be 


allowed  the  office  of  a  mother  in  inculcating: 
in  their  tender  minds  the  duties  which  they 
owe  to  God  and  man?  Could  she  have  con- 
sorted with  him  as  his  wife,  whilst  he  held 
a  bill  of  divorce  over  her,  indicting  charges 
against  her,  it  may  be,  as  infamous  as- 

376  those  *he  made  against  her  in  his  an- 
swer to  her  bill,  which  he  might  file 

in  court  any  day,  and  which  she  was  in- 
structed by  his  counsel  was  only  held  up 
to  see  if  they  could  not  get  for  him  a  perma- 
nent separation  by  private  agreement?  She 
could  not  then  regard  him  as  her  husband,  and 
she  might  well  have  considered  that  to  yield 
to  him  would  be  to  take  the  place  of  his  legal- 
ized mistress,  and  not  of  a  wife.  To  have 
given  him  the  privileges  of  a  husband  under 
such  conditions  would  have  been  to  yield  her 
body  to  him  for  prostitution.  No  honorable, 
conscientious,  virtuous  and  high-principled 
woman  could  ever  submit  to  occupy  such  a 
position.  This  view  of  the  case,  I  think,  sat- 
isfactorily explains  her  reply  to  Dr.  Owen, 
and  is  a  complete  justification  of  her  course. 

The  doctor  mentions  also  a  remark  she 
made  to  him  long  anterior  to  his  having  any 
knowledge  of  a  disagreement  between  her 
and  her  husband.  "Although."  he  says,  '*her 
air  was  serious,  I  did  not  think  the  expres- 
sion was  one  of  any  importance."  That  i» 
the  best  interpretation  of  the  character  of 
her  remark. 

Old  Mrs.  Latham  is  also  introduced  by 
her  son  to  testify  that  she  declared  to  her 
just  before  the  birth  of  her  first  child  that 
she  would  never  have  another.  From  the- 
strength  of  her  expressions  on  that  occa- 
sion, as  detailed  by  the  old  lady,  which 
probably  have  lost  nothing  clothed  in  her 
language,  she  must  have  felt  deeply.  It  was 
the  language!  of  passionate  grief  and  suffer- 
ing. I  do  not  know  that  it  is  unnatural  that 
a  lady  of  great  refinement  and  delicacy  of 
feeling  and  innate  modesty,  and  under  great 
suffering,  should  have  the  feelings  this  lady 
expressed  to  her  mother-in-law  just  before 
her  accouchement  with  her  first  child.  I 
have  heard  of  a  gentleman  saying  that  his 
wife  had  had  twelve  children,  and  he  was 
under  the  impression  that  she  never  failed 
to  declare  before  the  birth  of  each  one  that 
she   never  would   have  another. 

377  *That   no   inference   can   be   drawn 
from  the  passionate  declarations  made  to 

old  Mrs.  Latham,  that  the  plaintiff  had  any 
fixed  or  false  notions  on  this  subject,  or  any 
belief  that  such  indulgence  was  immoral  and 
irreligious,  is  evident  from  the  fact  that  after 
those  declarations  were  made,  and  after  her 
accouchement,  she  and  her  husband  lived  a 
happy  married  life  together  at  Danville, 
which  the  proof  clearly  establishes,  and  with 
regard  to  which  there  seems  to  be  a  concur- 
rence of  opinion  between  my  brethren  and 
myself;  and  in  fact  it  is  admitted  by  the 
allegation  itself  that  even  after  they  left 
Danville  for  short  intervals  the  defendant 
was  not  excluded  from  the  privileges  of  a 
husband.  There  is  no  complaint  of  this 
nature  which  extends  back  of  the  period  of 
her  becoming  diseased,  except  that  she 
would  not  allow  the  consummation  of  the 
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marriage  until  several  weeks  after  its 
solemnization — until  after  their  arrival  in 
Maryland,  which  is  indelicately  exposed  in 
his  answer.  If  it  is  true,  it  only  shows  that 
his  wife  was  not  sensual,  and  it  is  not  in- 
consistent with  the  modesty  and  refinement 
attributed  to  her  by  her  friends.  But  that 
she  yielded  we  must  conclude,  from  the  fact 
of  the  birth  of  their  child  in  less  than  eleven 
months  after  their  marriage. 

After  her  visit  to  Kentucky,  and  probably 
before  they  left  there,  under  the  advice  of 
her  physician,  their  intercourse  was  more 
restricted,  and  then  the  ill  temper  and  dis- 
satisfaction of  her  husband  began  to  show 
itself.  From  these  facts  I  think  it  may  be 
fairly  inferred,  first,  that  the  strong  and 
passionate  expressions  made  to  her  mother-in- 
law  just  before  the  birth  of  her  child,  as  de- 
tailed in  her  deposition,  were  the  result  of  her 
suffering  an4  distress  at  the  time,  and  cannot 
be  construed  as  indicating  any  fixed  morbid 
religious  scruples  on  the  subject  of  cohabi- 
tation between  husband  and  wife;  and,  sec- 
ondly, a  confirmation  of  the  opinion 
378  before  expressed,  ♦that  the  ill  temper 
of  the  husband  and  his  ill  treatment  of 
his  wife  has  been  primarily  and  mainly 
caused,  not  excluding  the  influence  which 
questions  of  property  have  had,  by  her  re- 
stricting him  in  his  otherwise  lawful  grat- 
ification; whilst  there  is  a  strong  presump- 
tion from  the  discourteous  and  inhospitable 
treatment  which  his  wife's  mother  and  sis- 
ter and  other  friends  received  from  members 
of  his  family,  and  from  other  circumstances 
disclosed  by  the  record,  that  in  his  mal- 
treatment of  his  wife  he  acted  not  without 
prompting  and  encouragement  from  them. 

As  to  defendant's  social  position,  I  know 
nothing  more  than  the  record  shows;  but  I 
should  suppose  that  in  Virginia  society,  or 
well-regulated  society  anywhere,  a  man 
could  hardly  occupy  a  high  social  position 
who  would  treat  the  mother  or  sister  of  his 
wife,  or  other  ladies  of  refinement  visiting 
at  his  house,  with  rudeness  and  insult,  or 
who  would  deny  the  mother  and  sister  of 
his  wife,  or  his  son's  wife,  by  an  insulting 
letter,  the  privilege  of  visiting  her  at  his 
house.  Any  one  wishing  to  know  more  of 
this  can  read  the  depositions  of  Mrs.  Tyree, 
Mrs.  Ford,  Mrs.  Manson  and  Miss  Lou. 
Graves,  and  the  note  of  W.  Latham,  Sr.,  to 
Mrs.  A.  C.  Graves,  which  was  introduced  in 
evidence  by  the  defendant,  remembering 
that  the  imputations  he  makes  against  Mrs. 
Graves  and  her  daughter  are  not  supported 
by  a  particle  of  testimony,  and  in  the  ab- 
sence of  such  testimony,  by  the  known  char- 
acter of  those  ladies  they  are  repelled,  and 
must  be  taken  as  an  intentional  insult. 

This  conduct  towards  the  mother  and  sis- 
ter and  the  lady  friends  of  the  plaintiff  was 
with  the  concurrence  of  the  defendant.  They 
would  hardlpr  have  been  so  treated  if  it 
was  displeasing  to  him;  in  fact,  in  much  of 
it  he  was  himself  an  actor.  I  am  not  ob- 
livious to  the  fact  that  several  respectable  wit- 
nesses of  Culpeper  have  testified  most  favor- 
ably to  the  impressions  he  made  on 
879    them  ♦in  his  boyhood  and  early  youth. 


and  of  the  terms  of  eulogy  in  which  they 
speak  of  him,  and  I  wish  there  was  nothing 
in  this  record  to  mar  and  deface  that  pic- 
ture. I  have  felt  it  my  duty  in  the  course 
of  this  opinion  to  exhibit  the  facts.  I  for- 
bear further  comment. 

I   think  the   inference  is  plain,  from   all 
that  has  been  said,  that  the  defendant  in  ar- 
raigning his  wife  upon  all    the  various  charges 
which  we  have  been  patiently  and  laborious- 
ly investigating,  has  shown  that  he  is  utter- 
ly estranged  and  alienated  from  her;   that 
he  has  no  regard  or  love  for  her  as  his  wife, 
but  that  he  hates  her,  and  would  ruin  her  if 
he  could;  and  that  in  the  publication  of  her 
strictly  confidential  letters,  written  to  him 
in  relations  of  confidence  of  the  most  deli- 
cate   and   most    sacred    character,    and    the 
private  confidential  letters  written  by  her  to 
his  mother  with  perfect  freedom  from   re- 
straint, in  the  confidence  that  she  was  w^rit- 
ing  to  one  who  would  not  abuse  her  con- 
fidence and  use  it  to  her  prejudice;  and  in 
the  betrayal  of  the  confidence  reposed   in 
him  by  his  wife's  mother,  by  publication  of 
letters  which  she  addressed  to  him  express- 
ly under  the  seal  of  confidence,  there  is  no 
justification  for  defendant.  He  can  find  neither 
justification  nor  apology  on  the  ground  that  his 
wife  had  unjustly  charged  him  with  the  crime 
of  adultery,  and  employed  detectives  to  hunt 
up  evidence  to  establish  the  charge.    There  is 
no  evidence  that  she  employed  detectives.    It 
was  not  improper  for  her  or  her  friends  to 
employ  any  lawful  means  to  discover  testi- 
mony to  support  the  charge.    There  is  no 
evidence  that  they  employed  unfair  means. 
But  the  charge  had  not  been  niade  when  the 
defendant's  answer  was  filed,  nor  when  he 
broke  the  seal  of  confidence   in  publishing 
the  letters.    It  was  not  made  in  her  original 
bill.    She   had   then  not  a  thought   or  sus- 
picion that  her  husband  had  ever  been  guilty 
of  such  unfaithfulness  to  his  marriage  vow. 
as  she  avers  in  her  amended  bill.    And 
380    it    appears    ♦from    the    testimony    of 
Eliza  Patterson  that  she  did  not  com- 
municate it  to  the  plaintiflf  until  after  she 
went  to  live  with   Mrs.   Dawson,  whan  the 
plaintiff  remarked  that  she  had  never  thought 
of  such  a  thing;  and  she  says  she  went  to 
hve  with  Mrs.  Dawson  on  the  7th  of  March, 
which  is  the  day  the  defendant's  answer  was 
filed.  The  charge  was  made  in  the  amended 
bill  which   was  filed  the  4th  of  July,  1877, 
and  not  before.  And  no  testimony  was  given 
tending  to   implicate   him   until   the   4th    o£ 
June,    1877 — long   after   the    defendant    had 
made    his    unfounded    charges    against    his 
wife  in  his  answer,  and  long  after  the  publi- 
cation of  the  aforesaid  letters.    It  was  near- 
ly three  months  after  his  answer  was  filed 
before    the    depositions    were    given    which 
implicated   him   in   the  offence,  and  nearly 
four  months  before  the  charge  was  made  by 
plaintiffs   amended   bill.     And    I   think    her 
counsel  would  have  been  derelict  in  dutj-  if 
they  had  not  advised  it  after  what  had  been 
disclosed  by  the  testimony  of  Eliza  Patter- 
son and  Maurice  Dawson. 

A  most  unwarrantable  attempt  was  made 
by  introducing  testimony  of  alleged  decla- 
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rations  made  by  the    witness,   Eliza    Patter- 
son, to  the  mother,  brothers  and  sisters  of 
the  defendant,    of   base   and   profligate    at- 
tempts made   by   the   plaintiff   to   influence 
and  suborn  the   witness   in   her   testimony,  , 
under  the  specious  pretext  of  invalidating  , 
the  witness.     But   all    such    testimony    was 
mere  hearsay,  and  was  not  entitled  to  the 
weight  of  a  feather  against  the  plaintiff.  And 
the  most  of  it  was  inadmissible  for  the  pur- 
pose of  invalidation,  and  the  court  below 
erred  in  not  sustaining  the  exceptions  taken  j 
to  it  by  the  plaintiffs  counsel,  and  in  not 
(.xcluding  it  from  the  record. 

This  brings  us  to  the  consideration  of  the 
issue  made  by  the  amended  bill.  I  think  the 
testimony  of  Eliza  Patterson  and  Maurice 
Dawson,  if  believed  and  unexplained,  were 
sufficient  to  sustain  the  charge  of  adul- 
281  tery  in  a  bill  *for  a  divorce.  The  cred- 
ibility of  the  former  is  fiercely  as- 
sailed. She  is  a-  colored  girl,  and  at  the 
time  of  the  alleged  overtures  and  solicita- 
tions of  the  defendant  she  was  a  servant  in 
his  employment,  but  at  the  time  her  depo- 
sition was  given  was  not  in  the  employment 
of  either  of  the  parties  to  this  suit.  I  think 
the  testimony  of  a  witness  in  her  position 
ought  to  be  received  by  the  courts  with 
great  caution,  because,  in  their  ignorance  and 
weakness,  they  are  liable  to  be  influenced 
improperly.  The  court  should  look  to  the 
capacity  of  the  witness,  the  intrinsic  char- 
acter of  the  testimony,  its  reasonableness 
and  consistency  with  itself  and  the  estab- 
lished facts  of  the  case,  and  the  influences 
which  may  have  been  actually  exerted,  or 
which  would  likely  have  operated  on  the 
witness. 

In  this  case  the  witness  does  not  appear 
to  be  deficient  in  capacity,  and  her  testi- 
mony is  not  unreasonable  or  inconsistent 
with  itself  or  the  established  facts  of  the  rec- 
ord. Old  Mrs.  Latham,  years  before,  seemed 
to  have  apprehended  danger,  and  says  she 
warned  the  plaintiff  against  it.  And  about 
the  time  the  witness  testifies  these  overtures 
were  made,  with  the  solicitude  of  a  mother, 
she  feh  uneasiness.  She  knew  that  her  son 
and  his  wife  were  occupying  different  cham- 
bers, he  having  given  up  his  place  in  his 
wife's  chamber  to  her  sister,  and  this  mulat- 
to girl  was  attending  to  his  chamber,  and 
she  may  have  noticed  something  specially 
which  excited  her  fears,  and  she  takes  the 
girl  to  task,  and  charges  her  with  pregnancy 
when  there  could  have  been  nothing  visible  to 
indicate  it,  as  she  was  not.  The  reason  she 
aNsigns — that  if  it  were  so,  she  did  not  wish 
the  girl  to  be  a  burden  on  her  hands — would 
seem  to  be  insufficient.  It  would  be  time 
enough,  if  she  were  in  that  condition,  to 
relieve  herself  of  the  burden  after  it  became 
manifest.  She  most  probably  wished  to  find 
out  the  character  of  the  girl  and  to  as- 
882  certain  whether  her  son  was  not  in  ♦dan- 
ger. And  afterwards,  when  her  son 
deserted  his  wife's  chamber,  she  had  a  bed 
for  him  in  her  chamber,  instead  of  the  one 
he  had  occupied  before  alone.  And  when, 
after  the  plaintiff  had  been  informed  that 
the  defendant  had  caused  a  bill  to  be  pre- 
pared for  a  divorce,  which  he  had  presented 


to  the  judge,  who  had  granted  him  an  injunc- 
tion, which  was  only  held  in  abeyance  pend- 
ing negotiations   for  a  permanent  separation 
by  agreement,  in  preparing  for  her  defence  in 
said   suit,   a   sister   of   defendant   ascertained 
from  Eliza  Patterson  that  she  was  sent  by  the 
plaintiff  to  her  counsel,  Mr.  Williams,  to  make 
a  statement  of  what   she  knew  and  could 
testify  in  said  suit  in  her  behalf,  it  was  soon 
tnade  known  to  the  family  of  the  defendant, 
his  mother,  two  of  his  brothers,  Woodville 
and  Charles,  and  his  sisters,  and  it  seems  to 
have   caused  quite  a  sensation  and  stir  amongst 
them;    their   sympathies   were    very    much 
excited  for  the  girl,  who  they  represent  to 
have  been  in  great  distress,  and  in  the  kind- 
ness   of    their    hearts    they    catechised    the 
plaintiff's  witness  as  to  what  she  knew,  and 
advised   her  as   to   how   she   might   relieve 
herself  from  the  difficulty;  for  it  seems  she 
did  not  wish  to  be  a  witness.     Woodville 
says  he  had  two  interviews  with  her;  the 
first  some  days  before  she  went  to  see  Mr. 
Williams.     This   was   of   his   seeking.     He 
says  that  he  was  at  his  father's  house  in  the 
evening,  when  some  member  of  the  family 
remarked  that  Eliza  Patterson  was  in  great 
distress  on  account  of  an  interview  she  had 
had  with  Mrs.  Latham  in  regard  to  her  giv- 
ing testimony  for  her,  and  he  sent  for  her 
to  come  in  the  parlor.     And  the  next  in- 
terview  he    had   with    h^r   was   some   days 
after   she   had   been   to   see    Mr.    Williams. 
His     brother     Charles     had     come     down 
from  Danville,  and  he,  and  one  of  his  sis- 
ters also,  had  an  interview  with  her  before 
she  went  to  see  Mr.  Williams,  and  he  one 
after.    The  witness  and  Charles  Latham  dif- 
fer as  to  what  they  advised  her.     She  testi- 
fies   that   they    told    her   to   tell    Mr. 
883      *  Williams   that   what   she   had   to   say 
would  not  do   Miss   Fannie  any  good, 
and  that  it  wouldn't  be  worth  while  in  him 
questioning  her.     Whether  she,  or  he,  is  mis- 
taken as  to  the  advice  given  her,  she  seems  so 
to  have  understood  it,  for  that  is  the  course 
she  pursued;  for  she  says:    "After  I  told  him 
that,  he  did  not  ask  me  but  two  questions,  that 
I  can  remember."   I  infer  from  the  solicitude 
and     anxiety     manifested    by    the    mother, 
brothers  and  sisters  of  the  defendant,  that 
they  must  have  apprehended  that  she  would 
testify    to    something    that    would    be    very 
damaging  to  the   defendant.     They  probably 
had  some  intimation  before  that  of  her  hav- 
ing said  that  solicitations  had  been  made  to 
her  by  the  defendant,  for  in  answer  to  the 
twenty-second  question  of  the  cross-examina- 
tion, she  says  the  first  morning  he  said  any- 
thing to  her  she  went  straight  down  into  the 
kitchen    and    told    the    cook,    "Aunt    Lizzie 
Adams;"  and  the  second  time  he  said  any- 
thing to  her  she  told  her  again,  and  told  no 
one  else  but  her  at  that  time.    About  a  month 
or  two  afterwards  they  got  another  cook,  and 
she  says  she  was  talking  with  her  about  it  in 
the  kitchen,  and  the  little  boy  was  up  stairs 
over  the  kitchen  and  heard  her;  who,  she 
says,  always  said  he  would  tell  it. 

If  these  statements  were  not  true,  it  was  in 
the  power  of  the  defendant  to  have  shown  it 
by  introducing  the  persons  named  by  the  wit- 
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ness  to  contradict  her.  It  was  not  competent 
for  the  plaintiff  to  introduce  them  to  support 
the  witness,  and  the  presumption  is,  that  the 
defendant  did  not,  because  they  would,  if 
introduced,  have  sustained  the  witness.  But 
the  plaintiff  had  then  never  heard  of  it;  she 
did  not  communicate  it  to  her  until  after 
she  had  left  the  Lathams'  house  and  was 
boarding  at  Mrs.  Jordan's,  and  of  course 
was  seeking  her  testimony  for  no  such  pur- 
pose, but  only  to  prove  the  treatment  she 
had  received  from  her  husband  in  presence 
of  the  witness. 

884  ♦But  the  weeping  and  great  distress 
of  the  witness,  as  represented  by  them! 

Why  should  it  have  caused  her  so  much  d'<:- 
tress  to  give  a  statement  to  the  plaintiffs 
counsel  of  all  that  the  plaintiff  was  aware  at 
that  time  that  she  knew,  and  which  is  con- 
tained in  her  deposition?  It  must  have  been 
caused  by  the  dread  of  displeasing  the  defend- 
ant, in  whose  employment  she  was,  and  his 
family,  that  caused  her  such  great  distress, 
and  the  idea  that  if  she  gave  testimony  at 
all  that  she  would  have  to  expose  the  con- 
duct of  the  defendant,  of  which  at  that  time 
the  plaintiff  had  not  been  informed,  and  of 
which  she  had  not  even  a  suspicion.  It  was 
very  natural  that  it  would  be  repulsive  to 
her  to  make  a  public  exposure  of  those 
matters,  and  more  especially  if  she  had  rea- 
son to  believe  it  would  make  a  breach  between 
her  and  Mr.  Latham  and  his  mother  and 
sisters  and  brothers,  as  it  would  most  likely 
do.  It  seems  to  me  that  it  is  only  in  this  way 
that  the  distress  which  she  manifested,  as  is* 
represented,  can  be  accounted  for.  It  could 
not  be  from  a  dread  of  displeasing  the  plain- 
tiff if  she  did  not  testify  to  it;  for  she  was 
aware  that  the  plaintiff  was  then  wholly 
ignorant  that  such  interviews  had  occurred 
between  her  and  her  husband,  and  conse- 
quently if  she  had  suppressed  it  in  her  testi- 
mony it  could  have  g^ven  her  no  displeasure, 
for  she  was  not  expecting  her  to  give  such 
testimony.  In  answer  to  the  defendant's 
forty-first  question,  she  says:  "She  (Mrs. 
Latham)  only  told  me  to  go  and  see  Mr. 
Williams,  and  I  hesitated  to  go,  but  she 
talked  with  me  a  while,  and  I  consented  to  go. 
She  said  she  thought  it  was  very  unkind  in  me 
not  to  go;  that  is  all  I  remember."  She 
testifies  that  she  did  not  tell  Mrs.  Latham 
until  after  she  left  her  and  went  to  live  at 
Mrs.  Dawson's.  She  told  her  in  her  room  at 
Mrs.  Jordan's.  This  was  long  after  the 
plaintiff  had  left  the  house  of  her  husband's 
father,  and  after  she  had  requested  the  wit- 
ness to  go  to  Mr.  Williams,  and  in  fact 

885  after  the  ^defendant  had  filed  his  an- 
swer to  her  bill.     And  she  testifies  in 

answer  to  defendant's  twenty-eighth  question 
that  she  told  the  plaintiff  without  her  asking 
her  an3rthing  about  it — ^**she  told  her  of  her 
own  accord,"  and  the  plaintiff  remarked  "she 
never  had  thought  of  such  a  thing."  I  am  per- 
fectly satisfied  from  the  evidence  that  no 
improper  influence  was  exerted  by  the  plaintiff 
to  induce  her  to  give  the  testimony  she 
gave,  or  to  give  any  testimony,  and  that  her 
testimony  was  given  against  strong  influences 
that  were  brought  to  bear  upon  her  from 


the  other  side.  I  think  that  the  testimony 
of  the  defendant's  witnesses  as  to  declara- 
tions made  by  the  witness  to  them,  as  to 
the  influence  the  plaintiff  exerted  over  her  to 
induce  her  to  testify,  is  no  evidence  against 
the  plaintiff,  being  mere  hearsay,  and  is  in- 
credible in  itself,  and  is  contradicted  by  the 
witness  when  on  oath,  and  that  it  was,  at  least 
nearly  all  of  it,  inadmissible  even  for  the  pur- 
pose of  invalidating  the  witness,  no  proper 
foundation  having  been  laid  for  its  introduc- 
tion; and  that  if  it  were  admissible  it  would 
not  show,  under  the  circumstances,  that  the 
witness  had  not  told  the  truth  when  she 
testified  on  oath.  I  am  of  opinion  that  her 
testimony  is  not  inconsistent  with  other 
facts  in  the  record,  that  it  is  consistent  with 
itself,  and  seems  to  have  been  given  without 
prejudice  or  partiality,  and  I  do  not  feel  at 
liberty  to  disregard  it. 

Xo  attempt  has  been  made  to  discredit 
Maurice  Dawson,  but  the  plaintiff  has  intro- 
duced a  witness,  J.  H.  Ballard,  then  a  United 
States  officer,  by  whom  he  proves  they  went 
together  to  the  house  of  ill-fame  innocently, 
and  from  no  improper  purpose,  mistaking  't 
for  a  respectable  boarding  house,  and  left  it 
as  soon  as  they  discovered  their  mistake. 
He  says  he  and  the  defendant  went  to  this 
house  "just  before  night"  on  a  Sunday  even- 
ing, "only  a  short  while;  don't  remem- 
386  ber  whether  the  sun  was  down  ♦or  not; 
it  was  not  getting  dark  though.  E>aw- 
son  says  it  was  on  Sunday  night  between 
seven  (then  after  dark)  and  eleven  o'clock 
when  he  saw  defendant  with  his  friend,  who 
was  a  stranger  to  him,  at  that  house.  He 
thinks  it  was  nearer  seven  than  eleven.  He 
was.  after  he  gave  his  deposition,  introduced 
to  Mr.  Ballard,  and  afterwards  testified  that 
he  did  not  think  he  was  the  man  he  saw  with 
defendant,  but  was  not  certain,  because  he 
couldn't  see  the  gentleman  plainly  that 
night,  had  never  seen  him  before,  and  did 
not  notice  him  as  particularly  as  he  did  the 
defendant.  Assuming  that  it  was.  when  J. 
H.  Ballard  was  with  him  that  the  witness 
Dawson  saw  the  defendant  at  the  house  of 
ill-fame,  no  presumption  of  guilt  from  the 
fact  of  his  being  seen  at  that  house  can  be 
raised  against  the  defendant  if  Ballard  is 
credited,  and  so  much  doubt  is  thrown  upon 
the  other  testimony  offered  in  support  of  the 
charge  by  the  defendant's  testimony  that  I 
think  the  evidence,  taken  altogether  in  sup- 
port of  it,  is  insufficient  in  law  to  establish  the 
charge.  Having  disposed  of  these  matters, 
and  endeavored  to  clear  the  case  of  what  has 
been  improperly  thrown  into  it  to  prejudice 
the  plaintiff,  we  are  prepared  to  consider 
the  grounds  upon  which  she  seeks  a  divorce 
from  bed  and  board  and  the  custody  and 
nurture  of  her  infant  child  by  her  original 
bill.  They  are  the  statutory  grounds  of 
cruelty,  a  reasonable  apprehension  of  bodily 
hurt  or  abandonment  or  desertion.  The  evi- 
dence is  entirely  satisfactory  to  my  mind 
that  the  plaintiff  is  entitled  to  a  divorce 
upon  each  and  all  of  them. 

I  think  the  evidence  shows  that  she  has 
been  treated  with  cruelty — yea,  the  refine- 
ment of  cruelty.    Her  husband  seems  to  have 
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taken  a  mistaken  view  of  the  marital  rights 
of  himself  and  wife,  and  has  failed  to  appre- 
ciate the  conduct  of  his  wife  in  its  true  light; 
and  this  has  led  him  to  a  course  of  conduct 
towards  her  that  is  cruel  and  inhuman. 
387  *It  is  true  that  it  is  the  husband's  God- 
given  prerogative  to  be  the  head  of  his 
family,  and  to  be  the  ultimate  authority  in  his 
domestic  circle,  and  a  good  wife  will  respect 
his  authority  when  exercised  within  proper 
bounds;  but  a  woman  when  she  marries  does 
not  surrender  all  her  rights.  It  is  an  old 
common-law  doctrine,  that  her  legal  rights 
are  merged  in  her  husband;  but  courts  of 
equity  and  modern  legislation  have  greatly 
modified  the  old  common-law  doctrine  and 
enlarged  the  legal  rights  and  equities  of  the 
wife.  The  wife  does  not  lose  her  individuali- 
ty, morally  or  socially.  She  retains  her  moral 
and  human  rights — her  moral  and  religious 
responsibilities — her  natural  and  moral  sen- 
sibilities— her  liberty  of  thought  and  freedom 
of  speech.  She  is  not  the  slave  of  her  hus- 
band (though  she  is  too  often  made  such) ; 
she  is  morally  and  socially  his  equal.  She 
has  her  rights  and  privileges  within  her 
sphere,  which  the  husband  cannot  withhold 
from  her  except  by  an  act  of  oppression. 
.'\nd  the  care  and  nurture  and  training  of  her 
children  in  the  nursery  is  within  her  sphere, 
and  properly  belong  to  her  peculiar  province. 
The  husband  should  give  such  assistance  as 
he  can  to  his  wife  in  raising  their  children, 
and  especially  in  supporting  her  authority. 
But  surely  it  is  not  his  duty  or  his  privilege 
to  go  into  the  nursery  and  take  charge  of 
them  and  supersede  their  mother  in  her  posi- 
tion of  authority  there.  The  children,  and 
especially  such  as  are  of  the  tender  years  of 
this  plaintifFs  child,  need  the  constant  care 
and  watchful  superintendence  of  the  mother. 
This  cannot  be  rendered  by  the  father,  who 
has  out-door  duties  to  perform,  and  hence 
must  devolve  on  the  mother.  And  there  are 
duties  which  must  be  performed  by  the  ten- 
der female  hand;  and  if  not  performed  by 
the  mother,  must  be  by  some  other  female.  I 
deny  the  right  of  the  father  to  take  the  child 
from  the  mother  against  her  consent,  and  to 
place  it  under  the  care  of  another  woman  in 

opposition  to  her  wishes. 
S88  ♦The  training  and  instruction  of  the 
children  in  early  life,  and  during  the 
period  when  their  characters  are  being  form- 
ed, properly  devolves  on  the  mother.  The 
responsibility  rests  on  her  more  than  on  the 
father,  for  the  reason  that  she  can  be  always 
with  them,  whilst  the  father,  who  has  his 
out-door  duties,  cnnnot;  and  the  mother  is 
nsually  better  qualified  to  train  and  instruct 
her  children.  The  maternal  influence  is  pro- 
verbial. No  man,  perhaps,  ever  excelled  in 
life  who  could  not  ascribe  the  qualities  he 
possessed  which  gave  him  success  to  mater- 
nal influence.  I  say.  then,  this  is  the  peculiar 
previoce  of  the  mother;  it  is  the  position 
God  placed  her,  and  she  is  responsible  to 
Him  for  the  manner  in  which  she  discharges 
the  duty.  And  the  husband  who  interferes 
with  her,  takes  her  child  from  her,  and  pro- 
hibits her  from  having  the  care  and  train- 
ing of  it,   if   she  is   capable,   prevents   her 


from  meeting  the  responsibilities  which  she 
is  under  to  her  Maker,  inflicts  upon  her 
unmitigated  cruelty,  and  incurs  guilt  in  the 
sight  of  Heaven.  Such  acts  are  an  abuse  of 
his  authority  and  a  flagrant  violation  of  his 
marital  obligations. 

But  the  wife  is  entitled  to  have  her  child 
with  her  for  her  happiness,  solace  and  com- 
fort. It  is  generally  believed,  I  think,  that 
the  affections  of  a  mother  are  stronger  than 
those  of  a  father;  and  I  believe  it.  What 
affection  is  stronger  than  a  mother's  love? 
Whilst  a  father  may  exercise  an  advisory 
influence  with  the  mother  in  the  manage- 
ment, control  and  training  of  her  children, 
I  deny  emphatically  his  right  to  take  away 
the  care  and  custody  of  the  child  from  the 
mother,  as  in  this  case,  and  give  it  to  his 
mother  or  sisters,  or  anybody,  against  her 
consent  and  wishes.  It  is  an  enormous 
wrong  and  cruel  outrage  upon  the  rights  of 
the  mother.  Even  brute  beasts  are  allowed 
in  general  to  have  their  young  offspring 
with  them.  It  is  painful  to  separate  the 
tender  offspring  of  a  brute  beast  from  its 

mother. 
889        *The  moral  sentiment  of  the  world 

looked  with  abhorence  on  the  separa- 
tion of  a  female  slave  who  was  a  mother 
from  her  offspring  of  tender  years.  It  was 
not  often  done  when  slavery  was  sanctioned 
by  law,  though  the  master  had  the  power; 
and  when  it  was  done,  the  mind  of  every 
man  and  woman  of  moral  sensibility  in  the 
community  where  it  occurred  revolted  and 
condemned  it.  But  to  tear  from  the  bosom 
of  a  young,  ardent,  refined,  highly  cultivated, 
amiable,  devoted  mother,  eminently  qualified, 
morally  and  mentally,  for  rearing  it,  in  de- 
fiance of  her  cries  and  entreaties,  the  infant 
child  that  she  has  borne,  and  to  consign  it 
to  the  rearing  and  training  of  the  mother 
or  sisters  of  the  father,  or  any  other  per- 
son, is  a  barbarity  and  refinement  of  cru- 
elty which  no  man  has  a  right  to  inflict  on 
his  wife.  I  care  not  what  precedents  may  be 
hunted  up  to  support  it — and  none,  I  be- 
lieve, can  be  found — I  hold  that  it  is  oppos- 
ed to  all  righteous  law.  human  and  divine; 
and  I  will  never  sanction  it.  It  is  cruelty 
when  inflicted,  which  entitles  a  wife  to  be 
released  from  her  obligations  to  her  hus- 
band and  to  the  protection  of  the  law  in  her 
custody  of  her  child. 

That  these  cruelties,  besides  various  other 
methods  of  showing  his  ill-will  to  her,  have 
been  inflicted  by  the  defendant  upon  his  wife, 
bevond  all  question  or  controversy,  and  I 
think,  under  circnmstances  of  great  aggrava- 
♦^ion.  is  abundantly  shown  by  the  testimony 
in  this  record.  I  regret  that  the  limits  of 
this  opinion  will  not  allow  the  recital  of  it. 
I  must  content  myself  with  a  reference  to  the 
depositions  of  Miss  Lou.  A.  Graves,  Charles 
A.  Graves,  Dr.  Dulaney.  Eliza  Patterson, 
Mrs.  Ford,  Mrs.  Tvree  and  Mrs.  Boyd.  He 
first  takes  her  child  from  her  most  of  the  day 
and  places  it  in  charge  of  his  mother  and 
sisters,  or  takes  it  to  his  brother  Woodville's, 
but  usually  returns  it  to  her  in  the  evening, 
though  sometimes  she  is  not  allowed  to  see  it 
until    the    next    morning.       He     prohibits 
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880  *her  from  taking  it  with  her  in  her 
walks  for  recreation,  or  in  making  calls 
on  her  friends.  Soon  her  privileges  are  fur- 
ther restricted,  and  the  child  is  taken  from 
her  also  for  the  night,  and  she  is  denied  the 
privilege  of  folding  him  in  her  arms  to  sleep. 
Finally,  her  child,  the  pride  and  joy  of  her 
heart,  is  torn  from  her  embraces  and  her 
sight,  clandestinely  and  secretly,  and  carried 
to  Danville,  under  circumstances  indicating 
that  the  separation  was  designed  to  be  final; 
and  thus  abandoned  by  her  husband  and 
bereft  of  her  child,  she  is  at  last  driven,  as 
her  last  hope,  to  appeal  to  the  laws  of  her 
country  for  protection.  If  the  statute  is  to  be 
construed  as  using  the  term,  cruelty,  in  a 
sense  different  from  its  use  in  common  par- 
lance, and  implies  injury  to  the  body  only 
(which  includes  the  life  or  health),  I  agree 
with  Bishop,  that  the  more  rational  applica- 
tion of  the  doctrine  of  cruelty  is  to  consider 
a  course  of  marital  unkindness  with  reference 
to  the  effect  it  must  necessarily  produce  on 
the  life  or  health  of  the  wife;  and  if  it  has 
been  such  as  to  injure  either,  to  regard  it  as 
true  legal  cruelty.  To  hold  absolutely  that 
if  a  husband  avoids  positive  or  threatened 
personal  violence,  the  wife  has  no  protection 
against  any  means  short  of  these,  to  which 
he  may  resort,  and  which  may  destroy  her 
life  or  health,  is  to  invite  such  an  infliction 
by  the  indemnity  to  the  wrong-doer.  1  Bish. 
M.  &  D.  edition,  §  732.  Again:  "Suppose 
the  body  is  the  only  thing  to  be  considered 
in  these  cases,  yet  if  we  find  various  avenues 
to  it,  through  any  one  of  which  may  run  the 
waters  to  drown  itslife  or  health,  surely  we 
cannot  say  that  the  approaches  through  one 
avenue  should  be  left  open  by  the  law,  while 
the  others  are  closed."  lb.  f  73,1.  This  I 
hold  to  be  sound  doctrine,  and  it  applies  to  the 
case  in  hand,  for  such  cruelties  as  this  record 
exhibits,  must  prey  upon  the  sensitive  and 
refined  nature  of  the  plaintiff,  and  undermine 
and  destroy  her  health  and  imperil  her 
391  life.  *  And  it  has  been  shown  that  her 
health  has  already  been  injured,  by  the 
testimony  of  Dr.  Owen,  defendant's  own 
witness.  Dr.  Dulaney,  and  especially  Mrs. 
Owen.  The  ground  of  divorce  for  cruelty, 
I  think,  is  fully  established. 

T  am  also  of  opinion  that  the*  plaintiff  has 
"reasonable  apprehension  of  bodily  hurt.*' 
She  says  in  her  bill,  so  bitter  and  relentless 
is  the  treatment  she  has  received,  that  she 
does  not  feel  safe  in  the  house,  and  li  afraid 
to  remain  there.  She  has  continued  to  remain 
there  for  the  child's  sake  and  the  fear  she 
had  of  impairing  her  claim  to  him  if  she 
withdrew  without  the  defendant's  consent. 
He  did  presume  to  lay  violent  hands  upon 
her.  and  bruised  her  hands  and  arms.  The 
bruises  could  be  seen  four  days  afterwards, 
as  proved  by  Mrs.  Boyd.  On  another  occa- 
sion he  admits  that  he  threatened  to  punish 
her.  thereby  asserting  a  right  to  punish  her. 
'The  husband  has  no  rifi:ht  to  punish  his  wife. 
No  language  with  which  a  wife  rnight  re- 
proach her  husband  could  justify  him  in  in- 
flicting punishment  on  her.  He  acknowl- 
edges without  shame  or  apology,  in  his  ad- 
dress to  the  court,  that  he  did  threaten  to 


punish  her,  as  if  it  were  his  right  to  do  so, 
which  he  evidently  claims.  Before  God  he 
promised  "to  love  and  cherish  her,  to  honor 
and  keep  her  in  sickness  and  in  health,  as 
long  as  they  both  lived;"  and  yet  he  dares 
now   threaten  to  punish   her. 

From  this  threat,  acknowledged  before 
the  court  in  a  way  implying  a  claim  of  right 
to  punish  his  wife,  in  connection  with  the 
fact  of  his  once  laying  violent  hands  upon 
her,  and  with  the  temper  and  spirit  he  mani- 
fested towards  her  by  his  studied  indiffer- 
ence, neglect,  harshness,  bitterness  and 
cruelty  which  the  evidence  unfolds,  I  am 
forced  to  the  conclusion  that  she  had  cause 
for  her  sense  of  insecurity,  "and  reason- 
able apprehension  of  bodily  hurt,"  if  she 
remained  with  him. 

But  he  abandoned  her.  In  Bailey  v. 
388  Bailey,  21  Gratt.  MS,  we  held  that 
"desertion  is  a  breach  of  matrimonial 
duty,  and  is  composed,  first,  of  the  actual 
breaking  off  of  the  matrimonial  cohabitation; 
and,  secondly,  an  intent  to  desert  in  the 
mind  of  the  offender.  Both  must  combine  to 
make  the  desertion  complete."  In  this  case 
it  is  proved  that  there  was  an  actual  breaking 
off  of  the  matrimonial  cohabitation.  It  is 
proved  that  some  time  before  he  went  off  to 
Danville  and  carried  her  child  with  him,  he 
had  not  only  deserted  his  wife's  chamber  and 
slept  in  another  room,  but  took  the  child  from 
its  mother  and  carried  it  into  his  mother's 
room  to  sleep  with  him.  Here  was  a  break- 
ing off  of  matrimonial  cohabitation. 

The  defendant,  it  is  true,  alleges  that  he 
deserted  his  wife's  room  because  she  de- 
manded it;  but,  as  we  have  seen,  there  is  no 
proof  to  sustain  the  allegation,  or  that  it  was 
at  her  request,  or  with  her  consent.  The 
fact  of  the  breaking  off  the  matrimonial  co- 
habitation is  established;  was  it  done  by  the 
husband  with  intent  to  abandon  her?  I  think 
the  fact  that  he  wanted  a  perpetual  separa- 
tion, and  had  employed  counsel  to  procure 
it.  and  had  a  bill  and  the  papers  necessary 
to  procure  a  divorce  prepared,  and  had  de- 
clared to  her  brother  that  there  never  could 
be  a  reconciliation  between  them,  and  that 
thev  never  could  live  together  again  as  man 
and  wife,  and  a  few  days  afterwards,  with- 
out any  notice  to  his  wife,  moving  off  to  Dan- 
ville, and  clandestinelv,  as  shown  by  the  de- 
position of  Richard  Jackson,  the  hackman, 
carrying  her  child  of  such  a  tender  age  with 
him,  Felling  the  chamber  furniture  used  by 
his  wife,  including  the  bed  upon  which  she 
slept,  and  dismissing  her  maid-servant,  and 
causing  his  other  effects,  in  two  trunks 
heavily  packed,  to  be  sent  after  him  the  next 
day.  is  as  conclusive  as  evidence  could  well 
be  of  his  intent  to  abandon  her;  and  that  the 
note  he  left,  to  be  handed  to  her  after  he  was 
gone,  and  which  was  not  delivered  to  her 
until  the  night  after  he  left,  and  when 
383  he  was  in  Danville,  and  ♦delivered  b^ 
a  stranger  who  refused  to  give  his 
name,  does  not  alter  this  conclusion. 

That  note  is  dated  Lynchburg,  Virginia, 
February  21,  1R77,  and  is  in  these  words: 
"Dr.  Fannie — The  condition  of  my  business 
makes  it  necessary  for  me  to  go  to  Danville 
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to-day.  For  obvious  reasons  I  take  Roy  with  ;  In  case  of  a  decree  of  divorce  the  court  is 
me.  I  will  go  to  my  brother's  house;  you  invested  with  plenary  power  by  section  12  of 
may  follow  us  to-morrow."  This  was  the  the  statute,  to  determine  with  which  of  the 
first  intimation  she  had  of  his  purpose  to  go  parents  the  child  should  remain.  The  stat- 
to  Danville,  as  the  note  itself  implies.  He  was  ute  makes  no  provision  for  its  care  and  cus- 
going  that  day,  and  would  take  her  baby  with  I  tody  in  a  case  where  there  is  no  decree  of 
him,  but  four  days  over  two  and  a  half  years  divorce.  The  statute  does  not  in  that  case 
old.  His  business  requires  him  to  go  there.  .  vest   the  court   with   authority,  nor  does  it 
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No  intimation  when,  or  that  he  ever  will 
return  to  Lynchburg.  He  had  discontinued 
his  residence  at  his  father's,  in  the  way  he 
had  been  residing  there,  by  selling  out  his 
chamber   furniture    to   his    mother,   without 


take  it  awav.  It  is  silent  on  that  sub- 
885    ject,  and  ♦therefore,  I  maintain,  leaves 

the  court  to  its  general  jurisdiction. 
But    I   am   so   firmly   convinced   that    the 
plaintiff  here  is  entitled  to  a  divorce  from 


consulting  his  wife,  and  dismissing  her  serv-  bed  and  board  that  I  will  not  stop  to  de- 
ant  maid,  and  does  not  inform  her  that  he  bate  that  question  now,  especially  as  this 
had  made  any  other  agreement  with  his  father  I  opinion  has  unavoidably  been  extended  to 
or  mother  to  return  and  resume  his  residence  ,  an  unusual  length. 

there  upon  a  new  arrangement,  nor  is  there  '  It  cannot  be  questioned  that  this  lady  has 
any  evidence  that  he  had;  nor  does  he  inform  been  subject  to  cruel  treatment  (at  least  as 
her  that  he  had  made  any  agreement  with  that  word  is  understood  in  common  parl- 
eithcr  of  them  to  continue  her  board  there,  ance),  humiliation  and  oppression.  I  think  I 
nor  is  there  any  evidence  that  he  had;  or  that  have  shown  by  a  review  of  the  testimony  that 
after  breaking  up  the  former  arrangement,  he  the  main  cause  of  it  was  no  fault  of  hers,  but 
had  made  any  new  provision  for  her  to  remain    her   misfortune.    She   rests   now   under   the 

frown  and  bitter  reproaches  of  her  husband 


there;  or  that  he  had  (provided  any  place  as  a 
home  for  her  in  Lynchburg.  He  tells  her  I 
am  going  to  my  brother's.  The  same  brother 
who  had  come  from  Danville  to  Lynchburg 


and  all  his  family.  He  has  made  no  over- 
tures to  her  for  reconciliation  or  of  aflFection. 
as  the  husband  did  in  the  case  of  Kerr  v. 


and  held  a  parley  with  her  witness,  to  advise  Kerr.  He  gives  no  indication  of  relenting, 
her  what  to*  do;  and  such  a  parley  as  this  or  assurance  that  if  she  returned  to  him  she 
record  shows!  He  says  I  am  going  there —  ,  would  be  treated  as  a  wife  should  be.  as  was 
I  have  a  place  provided  for  myself — you  may  j  given  by  the  husband  in  that  case,  but  ex- 
follow.  But  docs  not  request  her  to  do  so;  hibits  unabated  indiflFerence  toward  her, 
does  not  say  I  have  provided  a  place  there  alienation,  and  positive  hatred.  She  has 
for  you  too,  or  my  brother  invites  you  to  been  abandoned  by  him,  and  left  to  drift  on 
come— but  you  may  follow  to-morrow,  and  the  stormy  ocean  of  life  without  a  home,  and 
can  look  out  for  yourself;  I  have  pro-  bereft  of  her  child,  who  has  been  ruthlessly 
vided  no  place  for  you.  *He  knew  when  torn  from  her  bosom.  If  her  bill  should  be 
he  penned  that  note  that  his  wife    could    dismissed  it  would  be  to  say  to  her:    The 

courts  can  give  you  no  relief;  you  belong  to 


not  follow  him;  that  it  was  morally   impossi- 
ble that  she  could,  under  the    circumstances 
And  he  didn't  want  her  to  follow  him:  If  he 


your  husband;  you  must  submit  to  his  exac- 
tions, however  cruel  and  injurious  to  your 


had,  he  would  have  told  her  before  he  left  that  I  health.  You  have  no  civil  rights;  you  arc 
he  was  going  to  Danville,  and  would  have  |  his  slave,  and.  he  willing  it,  you  must  be 
requested  her  to  go  with  him.  He  had  de-  '  subordinate  in  rank  and  station  to  his 
sorted  her  chamber  and  taken  her  child  from  i  rn'^thpr  and  sisters.  Or  you  must  surrender 
her  before  he  left  his  father's,  and  declared  the  child  you  have  borne,  though  you  feel 
that  there  never  could  be  a  reconciliation  be- ]  it  is  a  part  of  yourself;  though  you 
tween  them,  and  that  they  never  could  live  brought  it  into  life  and  being  in  an- 
together  again  as  man  and  wife;  and  had  ,  guish  and  travail,  and  nurtured  it 'from  your 
employed  counsel  to  procure  a  divorce  for    own  breasts,  and  nursed  it  in  sickness  and 

"in   health,  through  day  and   through   sleep- 


him,  or  a  permanent  separation,  and  it  is  evi- 
dent he  did  not  wish  her  to  follow  him  to 
Danville,  and  he  had  made  no  provision  for 
Ver  there,  and  had  provided  no  home  for  her 
where  she  was.  And  so  he  left  his  wife,  whom 
he  was  bound  by  the  most  sacred  obligations 
t'^  provide  for  and  protect,  a  deserted  waif 
nrnn  the  sea  of  life.  There  she  stood  alone. 


less  nights,  and  have  raised  it  to  its 
present  stature  and  taught  its  little 
396  feet  to  walk  and  its  tongue  to  *nrattlr 
— your  sweetest  music — thoueh  God 
has  thrown  on  you  the  responsibility  of 
training  it,  not  only  for  this  life,  but  for  a 
better  life  to  come.  That  duty  must  be  dis- 


withont  a  home,  bereft  of  her  darling  child,  j  charged  by  others   who   do   not   love   it   as 
deserted   by    her    husband,    surrounded    by  !  you  do,  and  cannot  discharge  the  duty  as  a 


M^  friends — her  enemies.    It  is,  in  my  opm- 
ion,  clearly  a  case  of  desertion  and  aban 
donment — of  cruel  desertion;  and  the  note 


mother  can. 

Such  is  the  cruel  alternative  that  would  be 
presented   to   this   "amiable,   well-principled 


irhich  was  delivered  to  her  the  night  after  and  hi<^b-bred  bdy"  by  r  dismissal  of  her 
he  left,  was  an  aggravation  of  its  cruelty.  |  bill.  What  will  be  her  decision  I  will  not 
This  case  is   much  stronger   than   that   put  '  conjecture.     T   have   ever  been   in   favor  of 


by  Bishop,  when  he  says:  "If  the  hus- 
band causes  to  be  prepared  the  necessary 
ppoers  for  a  divorce,  and  so  informs  his 
wife,  his  departure  in  a  secret  and  clande- 
stine manner  establishes  at  once  a  deser- 
tion."  1  Bishop,  5th  edition,  §  783. 


maintaining  the  marital  relation  on  just 
princioles.  and  have  been  opposed  to  grant- 
ing divorces  upon  slieht  fymiinds;  but  in  this 
case,  if  the  plaintiff  should  be  influenced  by 
mother  and  sisters.    Or  you  must  surrender 
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think  Fhe  should  be  subjected  to  such  a 
sacrifice.  Better  that  they  should  never  be 
reunited.  A  reunion  thus  coerced,  I  cannot 
see  that  it  could  ever  result  in  a  happy  re- 
conciliation and  a  happy  married  life.  In  this 
case  the  husband  was  the  first  to  move  for 
a  divorce,  and  his  conduct  towards  her  has 
been  such  as  was  evidently  calculated  and 
designed  to  drive  her  from  him,  with  the  feel- 
ing, as  he  declared,  that  there  could  be  no 
reconciliation,  and  that  they  never  could  live 
together  again  as  man  and  wife.  And  under 
these  circumstances,  should  she  be  con- 
strained by  torturing  her  maternal  feelings 
to  throw  herself  at  his  feet  and  implore 
bis  mercy  to  be  treated  by  him  as  he  lists, 
and  to  be  subordinated  to  his  coterie  of 
friends  and  relatives?  If  it  is  done,  I  can 
have  no  hand  in  it.     I  cannot  sanction  it. 

But  if  this  court  could  recognize  her  strong 
claims  to  its  interposition  for  her  protection 
and  legalize  a  separation  from  her  husband, 
who  claims  the  right  to  punish  her,  and  has 
threatened  her,  and  has  abandoned  her^  and 
allow  her  to  have  the  society  of  her  child,  at 
least  for  a  time,  during  its  pupilage,  when  it 
needs  a  mother's  watchful  care  and  training; 
and  she  could  return  to  her  widowed  mother 
and  friends  in  her  native  state  and 
397  *enjoy  a  little  peace  and  quiet  and  the 
treatment  of  her  physician,  feeling 
once  more  freed  from  the  shackles  which 
have  oppressed  and  crushed  her,  there  would 
be  a  good  prospect  for  the  restoration  of  her 
health;  and  her  husband,  seeing  that  she 
was  no  longer  in  his  power,  might  relent 
and  repent  of  his  ill-advised  course  towards 
his  wife,  and  be  prepared  to  sue  for  recon- 
ciliation; it  is  not  impossible,  if  he  has  not 
utterly  forfeited  her  respect  and  confidence, 
and  a  reunion  could  ever  be  desirable,  that 
it  might  be  successful  upon  terms  that 
would  secure  to  her  the  rank  and  position 
which  a  wife  and  mother  is  entitled  to  in 
the  family;  and  on  no  other  terms  ought 
thev  ever  to  be  reunited. 

But  if  such  should  not  be  the  result,  it 
would  be  far  better  for  the  child.  The  evi- 
dence in  the  cause  abundantly  shows  that 
the  mother  is  eminently  qualified,  morally 
and  mentally,  to  have  the  custody  and  train- 
ing pnd  education  of  her  child,  and  no  one 
can  fill  the  place  of  a  mother;  and  the  child 
would  be  constantly  under  her  care  and  su- 
pervision. But  the  father,  circumstanced  as 
he  is.  is  not  a  fit  person  to  have  the  care 
and  training  of  this  child.  I  think  it  was 
Lord  Brougham's  opinion  that  the  character 
of  the  man  is  formed  before  the  child  at- 
tains the  age  of  seven  years.  The  defendant 
holds  a  public  office,  which  requires  him  to 
be  absent  from  home  much  of  his  time,  and 
often  attending  the  courts.  If  he  carried  his 
child  with  him  he  could  not  be  under  his 
supervision.  Until  he  is  several  years  older, 
he  would  have  to  take  his  nurse  with  him, 
or  employ  one  where  he  took  him.  And 
when  he  is  old  enough  to  dispense  with  a 
nurse  he  could  not  be  with  his  father  and 
under  his  superintendence,  and  would  have 
to  be  let  run  at  large  if  he  took  him  with 
him,  which  would  soon  be  his  ruin. 


But  if  his  father  does  not  take  him  with 

him    he    could    not   be   in   his   custody;    he 

would    have    to     place     him     in     the 

398  ♦care  and  custody  of  some  woman.    I 
conclude,  therefore,  that  the  father  is 

not  a  fit  person  to  have  the  custody  of  the 
child;  in  fact,  it  would  be  impossible  that 
he  could  personally  take  the  custody  of  him. 
He  would  have  to  place  him  in  the  custody  of 
,  some  woman;  and  I  unqualifiedly  assert  that 
there  is  no  woman  on  this  earth  who  is  as 
well  qualified  to  have  the  rearing  and  cus- 
tody of  that  child  as  his  own  mother.  It  is 
reduced  then  to  a  question,  not  between  the 
child's  father  and  his  mother  which  should 
have  his  custody,  but  whether  his  mother 
or  some  other  woman  should  have  the  cus- 
tody of  him.  If  it  were  a  question  between 
the  mother  and  the  father,  it  is  palpable 
that  it  would  be  for  the  good  of  the  child 
that  the  mother  should  have  him.  And  all 
the  authorities  hold  that  the  good  of  the 
child  is  the  turning  point.  I  do  not  under- 
stand that  there  could  be  any  question  as  to 
the  right  of  its  custody  between  its  own 
mother  and  the  mother  or  sisters  of  its 
father,  or  any  other  woman.  I  must  say  that 
there  is  a  conviction  of  my  mind  that  if 
this  dear  child  should  be  placed  in  the  cus- 
tody of  his  mother,  and  God  spares  his  life, 
he  will  be  raised  up  to  be  a  useful  and  re- 
spectable member  of  society;  but  if  taken 
from  her,  and  placed  in  the  custody  of  his 
father,  there  is  a  fearful  probability  that  his 
ruin  will  be  the  consequence. 

I  am  of  opinion,  therefore,  to  reverse  the 
decree  of  the  hustings  court,  to  decree  a 
divorce  a  mensa  et  thoro  in  favor  of  the 
plaintiff,  to  settle  her  entire  estate  which 
she  derived  from  her  father  upon  her.  and 
to  give  to  her  the  custody  of  her  child,  and 
to  remand  the  cause  for  an  account,  to  as- 
certain what  sum  would  be  a  proper  charge 
against  the  defendant,  considering  his  cir- 
cumstances, as  alimony  to  his  wife,  and  for 
the  support  and  maintenance  of  the  child.  I 
therefore  dissent  from  the  opinion  of  the 
court,  but  am  not  opposed  to  the  provision 
in  the  decree,  as  the  bill  of  the  plain- 

399  tifif  is  dismissed,   that   the   ♦dismissal 
shall    be    without    prejudice     to     any 

right  she  may  have  to  institute  a  suit  in 
her  own  behalf,  or  on  behalf  of  the  child, 
for  its  custody. 

MONCURE.  P.,  and  CHRISTIAN  and 
BURKS.  T's.  concurred  in  the  opinion  of 
STAPLES.  J. 

Decree   affirmed. 


400         *McAden  &  als.  v.  Keen  &  als. 

July  Term,   1878,   Wytheville. 

1.  Bankruptcy — ^RlRhtii  •<  Bona  Fide  Par-> 
chaiiers — Biitate   Vewtingr    In    Aastarnee.* — 

Only  the  estate  of  a  bankrupt,  whatever  it  may  be, 
at  the  time  of  his  becoming  such,  including  any  es- 
tate he  may  have  aliened  by  an  act  fraudulent  and 

'Bankruptcy — ^Rlgrhtii  off  Bona  Fide  Pvr- 
chanem. — The  principal  case  is  cited  and  the  holding 
set  out  in  its  first  headnote  is  sustained  in  Parker  v.  Dil- 
lard,  75  Va.  422.    Sec  also  Barr  v.  White,  30  Gratt.   531. 
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void  as  to  his  creditors,  is  vested  in  his  assignee  in 
bankniptcy  for  the  benefit  of  his  creditors.  And, 
therefore,  no  estate  which  may  have  been  sold  by 
him  to  a  bona  fide  purchaser  for  valuable  consid- 
eration fully  paid  prior  to  the  act  of  bankruptcy, 
becomes  so  vested  in  said  assignee. 

S.  Same— Bona  Fide  Sale  off  Portion  off  Es- 
tate— Jndvment  Llenii — Credit*. — A  judg- 
ment creditor  of  a  bankrupt  whose  judgment  is  a 
lien  upon  any  estate  bona  fide  sold  and  conveyed  by 
the  bankrupt,  before  his  bankruptcy,  may  claim  and 
secure  in  the  proceeding  in  bankruptcy,  his  portion 
of  the  estate  of  the  bankrupt,  in  virtue  of  his  said 
judgment,  without  accounting  or  giving  credit  for 
anything  on  account  of  the  lien  of  his  judgment 
upon  the  estate  so  sold  and  conveyed. 

8.  Same — Same — Same — Recovery  off  Bal- 
ance of  Jadirnient. — Though  such  creditor  may 
have  so  claimed  and  received  in  the  proceeding  in 
bankruptcy,  his  portion  of  the  estate  of  the  bank- 
rupt, such  judgment  creditor  may,  by  a  suit  in 
(quity.  enforce  the  lien  of  his  said  judgment  upon 
the  estate  bona  fide  sold  and  conveyed  before  the 
act  of  bankruptcy,  for  the  recovery  of  any  balance 
of  said  judgment  which  may  remain  unsecured  in 
the  proceeding  in  bankruptcy;  and  that,  though  he 
may  not,  in  the  said  proceeding,  have  asserted  or 
given  any  notice  of  the  lien  of  his  said  judgment 
upon  the  estate  so  sold  and  conveyed. 

This  case  was  heard  at  Richmond,  but  was 
decided  at  Wytheville.  It  was  a  creditor's 
bill  in  the  circuit  court  of  Pittsylvania  county, 
brought  in  1870  by  James  McAden  and  others 
against  W.  W.  Keen  and  Robert  A.  Walters 


MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  cause,  which  is  pending  in  this  court 
at  Richmond,  having  been  there  fully  heard 
but  not  determined,  this  day  came  here  the 
parties,  by  their  counsel,  and  the 
402  ♦court  having  maturely  considered 
the  transcript  of  the  record  of  the 
degree  aforesaid  and  the  argument  of  coun- 
sel, is  of  opinion  that  only  the  estate  of  a 
bankrupt,  whatever  it  may  be  at  the  time  of 
his  becoming  such,  including  of  course  any 
estate  he  may  have  aliened,  by  an  act  fraud- 
ulent and  void  as  to  his  creditors,  is  vested 
in  his  assignees,  in  bankruptcy  for  the  bene* 
fit  of  his  creditors;  and,  therefore,  that  no 
estate  which  may  have  been  sold  and  con- 
veyed by  him,  by  deed  duly  recorded,  to  a 
bona  fide  purchaser  for  valuable  considera- 
tion fully  paid  prior  to  the  act  of  bankruptcy, 
becomes  so  vested  in  said  assignees. 

The  court  is  further  of  opinion,  that  a 
judgment  creditor  of  the  bankrupt,  whose 
judgment  is  a  lien  upon  any  estate  so  sold 
and  conveyed  by  the  bankrupt,  may  claim 
and  secure  in  the  proceeding  in  bankruptcy 
his  portion  of  the  estate  of  the  bankrupt,  in 
virtue  of  his  said  judcrment.  without  account- 
ing or  driving  credit  for  anything  on  account 
of  the  lien  of  his  judgment  upon  the  estate 
so  sold  and  conveyed  as  aforesaid. 

The  court  is  further  of  opinion,  that  not- 
withstandinc:   such    creditor   may    have    so 
,      .  ,  .        ,  .         ,  claimed   and   received  in  the  proceeding  in 

and  others,  purchasers  of  real  estate  from  .  bankruptcy  his  portion  of  the  estate  of  the 
^«,  P^"'.  V^  subject  the  said  real  estate  bankrupt  as  aforesaid,  such  judgment  crcd- 
401     to  satisfy  the  judgments  ♦  of  the  plain-    -^^^  ^^^  ^^  ^  ^^^^  i„  ^^^-^^  enforce  the  lien 

•1.    u.,  V-.      •  ^^^.  "^^l^  "^^  amendments   of   ^j  bis  said  judgment  upon  the  estate  so  sold 

h^'".™"?^"^'".:?^^^[P^'**'^.!-.  ^^^PiP^^"  land  conveyed  as  aforesaid,  for  the  recovery 

that  in  1867  Keen  filed  his  petition  in  bank-    ^f  ^^^  balance  of  said  judgment  which  may 

rrptcy,  and  in  September,  1869,  received  his    remain  unrecovered  in  the  said  proceeding 


discharge;  that  these  plaintiffs  were  credit 
ors  who  proved  their  debts;  that  the  lands 
they  seek  to  subject  in  this  suit  to  the  pay- 
ment of  their  judgments  were  sold  and  con- 
veyed by  Keen  before  he  filed  his  petition  in 
bankruptcy,  and  were  not  mentioned  by  him 
in  his  schedules;   nor  did   the   plaintiffs   in 


in  bankruptcy:  and  that  notwithstanding  he 
may  not,  in  the  said  proceeding,  have  as- 
serted or  given  any  notice  of  the  lien  of  his 
said  judfirment  upon  the  estate  so  sold  and 
conveyed   as   aforesaid. 

The  court  is  therefore  of  opinion,    that  the 
circuit    court  erred  in  dismissing  the    original 


proving  their  deb  s  refer  to  their  judgment  ^^^  amended  bills  of  the  complainants;  and 
hens  upon  these  lands.  The  real  estate  sur-  ^,^^^  instead  of  doing  so,  the  said  court  ought 
rounded  by  Keen  seems  to  have  been  ab- 1  ^^  j^^^^  proceeded  to  adjudicate  the 

sorbed  by  judgment  debts  having  priority  to  ^^  ^j  bts  of  the  *parties  involved  in  the 
those  of  the  plaintiffs   The  cause  came  on  to  j^  ^^^^^^  ^^  ^^-^y^  ^.  l^^g  j^  .^  ^^^ 

be  heard  on  the  9th  of  September,  1875  |  ^^^^^d  proper  by  this  court,  as  it  would  be 
when  the  court  expressed  the  opinion  that  ^^emature,  to  express  any  further  opinion 
theplamtiffs,  having  been  parties  to  the  suit    ^^^„   as  aforesaid  until  the  said   circuit   court 


in  the  bankrupt  court,  and  claiming  their 
debts  therein,  enforcing  liens  on  property 
surrendered  by  the  bankrupt,  and  failing  to 
make  known  to  the  court  other  liens  held 
by  them  upon  other  property,  were  estopped 
from  maintaining  a  suit  in  any  court  to  en- 
force their  liens  claimed   in   this   suit;   and 


<ihall  have  adiudicated  upon  them,  and  it  mav 
become  the  dutv  of  this  court  to  supervise 
the  iudgment  of  that  court  on  appeal. 

Therefore,  it  is  decreed  and  ordered  that 
the  said  decree  appealed  from  be  reversed 
^vd  annulled;   that  the   anpellee,  Robert   A. 


lurce  tneir  liens  ciaimea  in  mis  ^uu,  <tnu  Walters,  pay  to  the  appellants  their  costs  bv 
without  deciding  any  o  her  9"^^;^^"  '"^J^^  them  expended  in  the  prosecution  of  tbe^r 
cause,  dismissed  the  bills  ^^^^^  aforesaid  here;  and  that  the  cause  be 

thereupon  the  plamtiffs  obtamed  an  appeal    ^^^^^^^^  to  the  said  circuit  court  for  further 

proceedings  to  be  had  therein  to  a  final  decree, 
in  accordance  with  the  principles  hereinbe- 


from  the  decree. 

E.  E.  Bouldin,  for  the  appellants. 

Thomas  S.  Flournov  and  William  J.  Rob- 
ertson, for  the  appellees. 


fore  declared;  which  is  ord^'red  to  b^  entered 
on  the  order-book  here  and  forthwith  certi- 
^ed  to  the  clerk  of  this  court  at  Richmond 
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aforesaid,  who  shall  enter  the  same  on  his 
order-book  and  certify  it  to  the  said  circuit 
court    of    Pittsylvania    county. 
Decree  reversed. 


404  *Helm  v.  Helm's  Adm'r  &  als. 

July  Term.    1878.  Wythcvillc. 

1.  Homestead— RlarhtH  of  l^idow.*— A  widow 
whose  husband  has  died  leaving  no  children  and  no 
debts,  and  has  not  claimed  the  homestead  in  his 
lifetime,  is  not  entitled  to  a  homestead  in  his  estate 
as  against  his  heirs. 

2.  Settlnar  Apart  Homeiitead.t — An  order  of 
the  county  court  setting  apart  a  homestead,  made 
upon  the  ex  parte  application  of  the  widow,  is  of 
no  effect  as  against  the  heirs. 

John  Helm,  of  the  county  of  Floyd,  died 
intestate  in  August,  1874,  leaving  a  widow, 
but  no  children;  and  his  mother,  brothers 
and  sisters,  and  the  children  of  some  who 
were  dead,  were  his  heirs  and  distributees. 
He  left  several  small  tracts  of  land,  of  the 
value  of  between  $2,500  and  $3,000,  and  per- 
sonal property  appraised  at  $1,533.  Joseph 
Helm,  his  brother,  qualified  as  adminis- 
trator on  his   estate. 

In  October,  1874,  Joseph  Helm,  the  admin- 
istrator, and  five  of  the  other  heirs  and  dis- 
tributees, instituted  a  suit  in  equity  in  the 
circuit  court  of  Floyd  county,  against  Lav- 
inia  Helm,  the  widow,  and  the  other  heirs 
and  distributees  of  John  Helm,  some  of  whom 
were  infants.  The  bill  was  filed  on  the  first 
Monday  in  November,  and  after  setting  out 
the  different  tracts  of  land  of  which  John 
Helm  died  seized,  and  stating  that  the  per- 
sonal estate  would  be  more  than  sufficient  to 
discharge  all  the  liabilities  of  John  Helm, 
the  plaintiffs  prayed  that  Mrs.  Helm  might 
be  assigned  her  dower,  that  the  lands  might 
be  sold  and  the  proceeds  divided,  or  if  the 
court  should  think  that  partition  in  kind 
could    be  made,  that  this  misfht  be  done. 

405  ♦Mrs.  Helm    answered  the  bill.  She 
set   out   what   interest   she   claimed   in 

the  estate  of  her  husband.    As  to  the  real 
estate,   she  claimed  one-third  in  value  for  her 

*Hoineiitead — Rlarhta  off  liVldow. — In  Barker 
V.  Jenkins,  84  Va.  895,  which  expressly  affirms  the 
principal  case,  it  held  that  a  widow,  where  the  hus- 
band was  not  in  debt  at  his  decease,  cannot  claim, 
against  his  heirs,  a  continuance  of  the  homestead 
which  he,  in  his  lifeHme,  had  set  apart  under  Code 
of  1873,  ch.  183.  See  al?o  2  Min.  Inst.  (4th  Ed.)  910. 
See  Hatorff  v.  Wellford,  27  Gratt.  356,  where  it  was 
held  that  the  widow  has  the  right  to  claim  homestead 
against  creditors  of  her  husband  though  the  latter  had 
not  set  it  apart  in  his  lifetime.  See  15  .Am.  &  Eng. 
Enc.  Law  (2nd  Ed.)  696,  for  general  discussion  of 
the  subject. 

tSetflnar  Apart  Homeiitead  at  laiitance  of 
"Widow. — The  holding  of  the  principal  case  on  this 
subject  is  supported  in  2  Min.  Inst.  (4t.<  Eo.)  162. 
Now.  under  Va.  Code  of  1887,  sec.  3636,  homestead 
is  assigned  on  petition  to  the  circuit,  county  or  cor- 
poration court,  wherein  the  greater  part  of  the  real 
estate  is,  by  the  widow  or  minor  heirs,  or  all  of  such 
persons  living. 


dower;  and  that  she  was  entitled  during  her 
widowhood  to  a  homestead  out  of  the  real 
and  personal  estate,  not  exceeding  $2,000. 
And  she  states  that  she  had  applied  to  the 
county  court  of  Floyd  to  have  her  dower 
assigned  to  her;  which  had  been  done.  And 
that  she  had  applied  to  the  said  county  court 
to  have  a  homestead  assigned  her,  which 
had  been  done  in  the  manner  provided  by 
law;  and  she  files  copies  of  the  proceedings 
in  the  county  court. 

Further  answering,  she  says  that  the 
wh'^le  real  estate  of  John  Helm  had  been 
assigned  to  her  as  dower  or  homestead;  and 
she  insisted  that  it  was  not  competent  for 
the  circuit  court  to  interfere  with  either  ex- 
cept by  way  of  appeal,  and  especially  it  was 
not  competent  for  this  court  to  decree  a 
sale  or  partition  of  said  real  estate. 

It  appears  that  John  Helm  had  not  set 
apart  a  homestead  in  his  lifetime,  and  that 
I  on  the  10th  of  November,  1874,  on  the  mo- 
,  tion  of  Mrs.  Helni,  the  county  court  of  Floyd 
appointed  commissioners  to  assign  to  her 
her  dower  in  the  real  estate  of  her  husband, 
and  also  to  set  apart  her  homestead  in  the 
estate  of  her  late  husband.  These  commis- 
sioners made  their  reports.  In  the  first  they 
set  out  her  dower  by  metes  and  bounds :  and 
in  the  second,  they  gave  her  the  remainder 
of  the  real  estate,  and  $321  of  the  personal 
estate  in  the  hands  of  the  administrator. 

In  December,  1874,  the  court  made  a  de- 
cree appointing  commissioners  to  assign 
Mrs.  Helm's  dower,  and  that  they  do  as- 
sign to  Lavinia  Helm,  in  real  and  personal 
estate  of  John  Helm,  not  exceeding  $2,000 
in  value,  and  report,  &c. 

These  commissioners  made  their  report; 

and  after  assiR^ning  Mrs.  Helm's  dower, 

406    they  valued  the  remainder  ♦of  the  real 

estate  at  $2,000,  and  assigned  it  to  her 

as  her  homestead. 

To  this  report  the  plaintiffs  filed  four  ex- 
ceptions; but  it  is  only  necessary  to  refer  to 
tV»e  third,  which  was  as  follows:  "And  com- 
plainants  further  except  to  the  assignment 
of  homestead  for  the  following  reason: 
That  the  widow  is  not  entitled  to  home- 
stead in  addition  to  her  dower  and  year's 
support." 

The  cause  came  on  to  be  heard  in  August, 
1875.  when  the  court  confirmed  the  report 
as  to  the  assignment  of  dower,  but  sus- 
tpined  the  third  exception  to  the  report. 
The  decree  on  this  point  is  set  out  in  the 
opinion  of  Christian,  J.  And  thereupon 
Mrs.  Helm  applied  to  a  judge  of  this  court 
for  an  appeal;  which  was  allowed. 

J.  L.  Tompkins,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  main  question  we  have  to  determine  in 
this  case  is,  whether  the  widow  of  a  decedent 
who,  in  his  lifetime,  has  failed  to  claim  and 
set  apart  a  homestead,  and  who  dies  leaving 
no  children,  and  there  being  no  creditors. 
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can  claim  a  homestead  in  the  estate  of  her 
husband? 

In  the  case  before  us,  commissioners  ap- 
pointed for  that  purpose,  after  laying  off  and 
assigning  to  her  one-third  of  the  real  estate 
of  her  husband  as  her  dower,  also  set  apart 
to  her  the  remaining  two-thirds,  that  being 
valued  at  the  sum  of  $2,000,  the  amount  of 
homestead  exemption  in  this  state.  ^  So  that, 
according  to  the  report  of  the  commissioners, 
the  whole  real  estate  of  the  decedent  was 
transferred  to  the  widow  for  life,  to  the  ex- 
clusion of  the  heirs.  Exceptions,  how- 

407  ever,  were  taken  to  *the  report  of  the 
commissioners   by   the   heirs   of  dece- 
dent, one   of   which    (the   third   exception) 
was  as  follows: 

"3d.  And  complainants  further  except  to 
the  assignment  of  homestead  for  the  fol- 
lowing reason:  That  the  widow  is  not  en- 
titled to  homestead  in  addition  to  her  dower 
and  year's   support." 

The  court  sustained  this  exception  by  the 
following  decree: 

"And  the  court  sustains  the  third  excep- 
tion to  the  report  of  commissioners  of  assign- 
ment of  homestead,  the  court  being  of  opm- 
ion  that  the  widow  of  a  decedent  who  died 
since  the  present  constitution  of  Virginia 
went  into  effect  is  not  entitled  to  a  home- 
stead in  the  estate  of  her  husband;  whereas 
in  this  instance  the  decedent  died  owing  no 
debts,  and  that  while  said  homestead  may  be 
claimed  and  held  as  against  creditors  whose 
chims  were  contracted  since  the  present 
constitution  went  into  effect,  in  case  there  is 
no  waiver  of  homestead  in  favor  of  said  cred- 
itors, that  said  homestead  cannot  be  claimed 
and  held  against  heirs  at  law  and  distribu- 
tees of  the  decedent's   estate." 

From  this  decree  an  appeal  was  allowed 
by  one  of  the  judges  of  this  court. 

The  question  we  have  to  determine  is  one 
parelv  of  construction,  and  must  be  deter- 
mined alone  upon  the  true  interpretation  to 
be  given  to  the  provisions  of  the  constitution 
in  relation  to  the  homestead  exemption,  and 
the  statute  law  passed  in  pursuance    thereof. 

Section  1,  article  11,  of  the  constitution, 
pro\'ides  that  "every  householder  or  head  of 
a  family  shall  be  entitled,  in  addition  to  the 
articles  now  exempt  from  levy  or  distress 
for  rent,  to  hold  exempt  from  levy,  seizure, 
,  garnisheeing  or  sale,  under  any  execution, 
order  or  other  process,  issued  on  any  demand 
for  any  debt  *  *  ♦  hereafter  contracted,  his 
real  and  personal  property,  or  either,  in- 
cluding  money   or    debts    due     him, 

408  whether  heretofore  *or  hereafter  ac- 
quired or  contracted,  to  the  value  of 

not  exceeding  two  thousand  dollars,  to  be 
selected  by  him:  provided."  &c.,  (and  then 
follow,  certain  specified  exceptions  to  which 
snch  exemption  shall  not  apply,  not  neces- 
sary to  be  noticed  here). 

The  fifth  section  of  said  article  contains 
the  following  provision:  "The  general  as- 
sembly shall,  at  its  first  session  under  this 
constitution,  prescribe  in  what  manner  and 
on  what  conditions  the  said  householder  or 
head  of  a  family  shall  thereafter  set  apart 


and  hold  for  himself  and  family  a  homestead 
out  of  any  property  hereby  exempted,  and 
may,  in  its  discretion,  determine  in  wbat 
manner  and  on  what  condition  he  may 
thereafter  hold  for  the  beneHt  of  himself 
and  family  such  personal  property  as  he 
may  have,  and  coming  within  the  exempti  )n 
hereby  made.  But  this  section  shall  not  be 
construed  as  authorizing  the  general  as- 
sembly to  defeat  or  impair  the  benefits  in- 
tended to  be  conferred  by  the  provisions 
of  this  article." 

Section  7  declares  that  "the  provisions  of 
this  article  shall  be  construed  liberally,  to 
the  end  that  all  the  intents  thereof  may  be 
fully  and  perfectly  carried  out." 

I  have  thus  quoted  in  full  all  the  pro- 
visions of  the  constitution  having  reference 
to  the  subject  under  enquiry. 

In  accordance  with  the  requirements  of 
the  fifth  section  above  quofed,  the  general 
assembly  duly  proceeded,  at  its  first  session 
after  the  adoption  of  the  constitution,  to 
prescribe  "in  what  manner  and  on  what  con- 
ditions the  householder  or  head  of  a  family 
should  set  apart  arid  hold  for  the  benefit 
of  himself  and  family  a  homestead  out  of 
any  property   exempted." 

In  doing  this  they  went  a  step  beyond  the 
specific  requirements  of  the  constitutional 
provisions  above  quoted,  and  provided  for 
the  case  of  a  party  dying  without  claiming  a 
homestead,  making  provision  for  the  widow 
and  infant  children  of  such  decedent. 
409  It  is  noticeable  *that  the  constitution, 
by  its  terms,  makes  no  provision  for  the 
widow  or  infant  children  of  a  decedent  who 
dies  without  having  claimed  a  homestead. 
The  provisions  of  the  constitution  are  con- 
fined to  the  party  himself,  declaring  that 
he  "shall  be  entitled  to  hold  and  set  apnrt 
for  the  benefit  of  himself  and  family"  the 
exempted  property.  And  it  has  been  earn- 
estly contended,  and  with  much  force,  that 
it  was  not  contemplated  by  the  framers  of 
the  constitution  that  any  provision  should 
be  made  further  than  for  the  benefit  of  the 
party  who,  in  his  lifetime,  claims  and  sets 
apart  his  homestead — the  constitution  itself 
making  no  mention  of  the  widow  and  chil- 
dren of  a  decedent  who,  in  his  lifetime,  has 
failed  to  claim  his  homestead.  But  I  think 
it  is  clear,  that  while  the  legislature  cannot 
impair  or  abridge  the  rights  of  homestead 
secured  by  the  constitution,  it  may  enlarge 
such  rights  and  confer  them  upon  a  cla^^s 
of  persons  not  specifically  mentioned  in  the 
constitution.  Indeed,  this  question  has  al- 
ready been  definitely  settled  by  this  court. 
In  Hatorf  v.  Wellford,  Judge.  27  Gratt.  356, 
the  precise  question  as  to  constitutionality 
of  the  act  which  confers  the  right  to  claim 
a  homestead  upon  the  widow  or  minor 
children  of  a  decedent,  who  had  not  claimed 
and  set  apart  his  homestead,  in  his  lifetinic, 
was  raised  and  arp^ued  in  that  case,  and  this 
court  decided  in  favor  of  the  constitution- 
ality of  the  act,  and  of  the  right  of  thewid'^w 
to  claim  a  homestead  in  the  estate  of  her 
deceased  husband.  In  that  case,  however,  the 
claim  was  asserted  and  upheld  against  the 
claim  of  creditors.     The  question,  whether 
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the  widow  could,  under  the  statute,  claim  a 
homestead  aj^ainst  the  heirs,  where  there 
were  no  creditors,  did  not  arise,  and  was  not 
decided.  On  the  contrary,  Judge  Staples, 
delivering  the  opinion  of  the  court,  said: 
"It  has  been  held  in  Georgia  and  North 
Carolina     certainly,      and      probably 

410  ♦in  other  states,  that  the  object  of  the 
homestead  laws  is  the  security  of  the 

debtor  and  his  family  against  the  demands 
of  the  creditor  and  where  there  are  no  debts 
the  homestead  cannot  be  held  against  the 
adult  children,  and  the  assignment  does  not 
preclude  them  from  asserting  their  title  to 
a  share  of  the  estate,  citing  Kemp  v.  Kemp, 
42  Geo.  523;  Hager  v.  Nixon,  69  N.  C.  108. 
Upon  these  questions  this  court  is  not  now 
called  upon  to  express  any  opinion.  It  is 
sufficient  to  say  that  the  petitioner  and  her 
children  are  entitled  to  have  assigned  them, 
and  to  hold  exempt  from  levy,  seizure  or 
sale,  so  much  of  the  personal  estate  of  the 
father  or  head  of  the  family  as  he  himself 
would  be  entitled  to  select  or  set  apart  were 
he  now  living  and  asserting  his  claim  to  the 
homestead."  The  only  question,  therefore, 
decided  in  Hatorf  v.  Wellford,  Judge, 
(supra),  was  that  the  widow  has  the  right 
to  claim  homestead  for  herself  and  minor 
children  in  the  estate  of  her  deceased  hus- 
band, where  he  has  not  claimed  it  and  set  it 
apart  in  his  lifetime  as  against  the  creditors 
of  her  husband.  So  that  we  have  now  be- 
fore us,  for  the  first  time,  the  question, 
whether  under  the  constitution  and  statute 
law  of  this  state  a  widow  can  claim  a  home- 
stead where  there  are  no  creditors  against 
the  heirs.  This  question,  as  was  said  in  the 
beginning,  must  be  determined  alone  upon 
the  true  construction  to  be  given  to  the  act 
of  assembly  and  the  provisions  of  the  consti- 
tution upon  which  it  is  founded.  It  is  to  be 
premised  that  while  in  the  petition  of  appeal 
it  is  assigned  as  one  ground  of  error,  that 
the  court  did  not  direct  its  commissioners  to 
enquire  whether  there  were  debts  due  for 
which  the  real  estate  was  liable,  it  was  re- 
garded as  a  concessum  in  the  case,  in  the 
court  below,  that  the  decedent  died  owing  no 
debts.  The  bill  asserts  that  the  personal 
estate  was  more  than  sufficient  to  pay  any 
debts  for  which  decedent  was  liable.  This 
is  nowhere  denied,  and  indeed,  the  court, 
by    its     decree,     declares     that     the 

411  ♦"decedent    died    owing     no     debts." 
This  will  be  taken  as  a  concession  in 

this  court,  as  it  was  in  the  court  below. 

The  decedent  in  this  case  left  no  children. 
His  heirs-at-law  were  his  mother,  brothers 
and  sisters,  and  their  descendants.  Under  the 
statute  of  descents  and  distributions,  the  real 
estate  descended  to  these  heirs,  subject  to 
the  widow's  dower  in  one-third  thereof, 
which  was  dulv  assigned  to  her.  Upon  the 
de^th  of  John  Helm,  his  real  estate  immedi- 
ately descended,  and  the  title  thereto  became 
at  once  vested  in  these  heirs.  Was  it  divested 
and  transferred  for  her  life  to  the  widow  by 
"rirtne  of  the  act  of  assembly  above  referred 
to?  Section  10  of  that  act  provides  that  "if 
Pny  such  householder  or  head  of  a  family 
.shall  have  departed  this  life  since  the  adop- 
tion of  the  present  constitution,  leaving  a 


widow  or  infant  children,  and  such  home- 
stead shall  not  have  been  selected  or  as- 
signed in  the  lifetime  of  said  householder, 
she,  if  remaining  unmarried,  or  they,  if  she 
marry  or  die  before  such  selection,  shall  be 
entitled  to  claim  the  same;  and  the  court 
shall  appoint  commissioners  to  assign  the 
same,  in  the  same  manner  that  commission- 
ers are  appointed  to  assign  dower;  and  the 
homestead  so  assigned  shall  be  held  by  the 
widow  and  children  to  the  extent  and  on  the 
same  conditions  prescribed  in  section  8  of 
this  act."  Section  8  herein  referred  to,  de- 
clares that  the  homestead  provided  in  this 
act  shall  continue  after  his  death  (i.  e.,  after 
the  death  of  a  decedent  who  has  claimed 
and  set  apart  the  homestead  during  his  life- 
time), for  the  benefit  of  the  widow  and  chil- 
dren of  the  deceased,  until  her  death  or  mar- 
riage, and  after  her  death  or  marriage  for 
the  exclusive  benefit  of  his  minor  children 
until  the  youngest  child  becomes  twenty- 
one  years  of  age. 

Under  these  provisions  it  is  plain,  when 

construed,  as  they  must  be,  with  reference  to 

the  provisions  of  the  constitution,  that  the 

homestead    which     the     widow     may 

412  ♦claim  after  the  death  of  her  husband 
(who  dies  without  having  selected  and 

set  apart  a  homestead)  is  of  the  same  charac- 
ter as  that  which  the  husband  may  have  been 
"entitled  to  hold"  in  his  lifetime;  that  is,  a 
homestead  held  "exempt  from  levy,  seizure, 
garnisheeing  or  sale  under  any  execution, 
order  or  other  process  issued  on  any  demand 
for  any  debt,"  &c.  The  claim  of  homestead 
to  be  asserted  by  the  widow,  under  statute 
and  the  constitution,  is  a  claim  which  she 
can  only  assert  against  the  creditors  of  her 
husband,  and  not  against  his  heirs.  If  there 
be  no  creditors,  she  is  not  entitled  to  claim 
homestead  in  her  husband's  estate.  The  ques- 
tion, whether  a  widow  without  minor  chil- 
dren, can  claim  for  herself  a  homestead 
against  creditors,  does  not  arise  in  this  case, 
and  upon  this  question  I  express  no  opinion. 
The  homestead,  when  claimed  bv  her  in  a 
proper  case,  as  when  there  are  creditors,  must 
be  held  by  her  "to  the  extent  and  upon  the 
same  conditions  prescribed  in  section  8  of 
the  act" — that  is,  "for  the  benefit  of  the  widow 
and  minor  children."  If  there  be  no  minor 
children,  she  cannot  hold  a  homestead  against 
the  adult  children,  nor  can  she  hold  it,  if  there 
be  no  children,  as  in  this  case,  against  the 
heirs  of  her  husband.  In  such  case  she  is  only 
entitled  to  her  dower,  but  not  to  a  homestead 
in  her  husband's  estate.  Any  other  construc- 
tion of  the  statute  would  be  to  declare  that 
the  statute  of  descents  and  distributions  had 
been  repealed  or  modified  by  the  homestead 
laws.  Surely  the  legislature  never  intended, 
by  the  enactment  of  a  homestead  law,  to 
repeal  or  modifv  the  statute  of  descents  in 
this  state,  which  has  become  sacred  by  its 
antiquity,  and  one  of  the  most  important  and 
valuable  enactments,  affecting  the  rights  of 
property  in  the  jurisprudence  of  this  state. 
We  cannot  give  such  a  construction  to  these 
laws  as  will  repeal  or  modify  to  any  extent 
this  useful  and  venerable  statute,  unless 
such  intention  plainly  and  unmistak- 

413  ably  appears   ♦by  a  direct   repealing 
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clause  or  the   most    necessary  implication. 

If  we  give  to  the  homestead  law  the  con- 
straction  contended  for  in  this  case,  we 
wotild  give  to  the  widow  not  only  her  dower, 
but  the  whole  of  the  real  estate  of  her  hus- 
band, to  the  exclusion  of  his  heirs.  We 
vouM,  in  effect,  declare  that  a  law,  the  sole 
object  of  which  is  the  security  of  the  debtor 
?.nd  his  family  against  the  demands  of  the 
creditor,  should  have  the  effect  to  taking 
away,  in  many  instances,  the  whole  prop- 
erty of  a  decedent  from  his  children  and 
heirs,  and  giving  the  whole  to  his  widow 
during  her  life,  and  of  changing  the  whole 
course  of  descents  and  distribution  of  prop- 
erty which  has  flowed  in  one  channel  for 
more  than  a  century.  Such  a  construction 
can  never  have  the  assent  of  my  judgment, 
or  the  sanction  of  my  judicial  action.  I  am 
of  opinion  that  the  claim  of  homestead  can 
only  be  asserted  by  a  widow  against  the 
creditors  of  her  husband,  and  never  against 
hit  heirs;  and  in  the  case  before  us  that  the 
widow  is  only  entitled  to  dower  and  not  to 
a  homestead. 

There  is  only  one  other  question  raised 
in  the  record  necessary  to  be  noticed.  The 
widow  had.  upon  her  motion  in  the  county 
court  of  Floyd  county,  procured  the  ap- 
pointment of  commissioners  to  assign  her 
dower,  and  also  a  homestead  in  the  real  es- 
tate of  her  husband,  and  upon  the  report  of 
these  commissioners,  the  county  court  had 
transferred  to  her  the  whole  real  estate  of 
her  husband — one-third  as  dower  and  two- 
thirds  as  homestead.  It  was  insisted  that 
this  was  a  decree  of  a  court  of  competent 
jurisdiction,  and  that  the  circuit  court  could 
take  no  cognizance  of  the  case,  except  by 
appeal  from  the  county  court. 

It  is  sufficient  to  say  that  all  the  proceed- 
ings in  the  county  court  were  mere  nullities, 
and  were  properly  so  treated  by  the  circuit 
court.  The  homestead  act  provides  that  the 
homestead  shall  be  assigned  to  the 
414  widow  in  the  *same  manner  as  dower 
is  assigned — that  is,  on  motion  of  the 
heirs  or  devisees.  In  this  case,  after  a  bill 
was  filed  by  the  heirs  in  the  circuit  court, 
the  widow  went  into  the  county  court,  and. 
upon  her  motion  alone,  all  the  proceedings 
in  the  county  court  were  had,  and  to  these 
proceedings  the  heirs  were  not  even  made 
parties,  and,  of  course,  were  not  bound  by 
them.  Such  proceedings  could  not  in  any 
manner  affect  the  rights  of  the  heirs  to  have 
the  whole  question  adjudicated  in  the  cir- 
cuit court. 

Upon  the  whole  case,  I  sfm  of  opinion 
there  is  no  error  in  the  decree  of  the  cir- 
cuit court,  and  that  the  same  should  be  af- 
firmed. 

Decree  affirmed. 


415 


♦Page  V.  Clopton,  Judge. 

July  Terra,   1878,   Wythevillc. 


I  Oa  the  22d  March,  1878,  C,  a  judge  in  court,  im- 
posed a  fine  on  P,  an  attorney,  for  alleged  contemp- 
tuous behavior  in  the  presence  of  the  court,  and  at 
the  same  time,  a  motion  was  made  by  another  at- 


torney,  to  remit  the  fine,   which   motion   was  -  con- 
tinued  until   a   further 'day.     On   the   25th  of  the 
same  month,  the  court  OTcrruled  .the  motion  to  re- 
mit the  fine,  and  ordered  the  sergeant  to  take  P  in 
custody  and  detain  him  until  the  fine  was  paid.     P 
was  in  court  on  both  of  these  days,  and  no  excep- 
tion was  taken  to  the  action  of  the  couflt.     On  the 
27th  of  the  same  month*  and  during  the  same  term, 
P,  who  had  paid  the  fine  under  protest,  appeared  in 
court  and  offered  to  except  to  the  judgment  impos- 
ing the  fine,  and  moved  the  court  to  certify  the  facts 
on  which  the  judgment  was  ordered,  and  that  wit- 
nesses be  called  to  testify  to  these  facts,  which,  for 
reasons  stated  by  the  court,  was  refused.     No  bills 
of  exceptions  appear  to  have  been  tendered  on  this 
day,   but   on  the  30th   day  of  the  same  month,  the 
last  day  of  the  term,  P  tendered  three  bills  of  ex- 
ceptions to  the  judgment  and  rulings  of  the  court, 
which  the  judge  refused  to  sign,  and  P  applied  for  a 
mandamus  to  compel  him  to  sign  the  same — Hsld: 
1.  Maiidaiiiwa— Refusal    to    Slffn    BUI    of 
Bxceptlona.* — The  writ  of  mandamus  will  lie 
to  compel  the  judge  to  sign  bills  of  exceptions  in 
this    case,    if    "the    truth    of   the    case   be    fairly 
stated    therein." 
a.   Same — Same. — When   a   bill   of  exceptions  is 
tendered  which  does  not  fairly  state  the  truth  of 
the  case,  it  is  the  duty  of  the  judge,  with  the  aid 
of  the  counsel,  to  settle  the  bill,  and  when  set- 
tled   to   sign    it,    and   if    he    refuses   to   do    this, 
mandamus  will  lie  to  compel  him. 
II.    Bxceptloma,    Time    of   Taking — Slflrnlntf 
BlU.t — The  usual  practice  is  to  give  notice  of  the 
exception  at  the  time  the  decision  is  made,  and  re- 
serve liberty   to   draw  up  and   present   the  bill   for 
settlement  and  signing,  either  during  the  trial 
416         *^'  after  the   trial,   and  during  the  term,  as 
may  be  allowed  by  the  court,  but  it  must  be 

*MandainiiB  to  Compel  Slirnlnir  of  Bill  of 
Rxceptlons.— See  4  Min.  Inst.  (2nd  Ed.)  391;  Dil- 
lard  v.  Dunlop,  83  Va.  755;  Collins  v.  Christian,  92 
Va.  731;  Porter  v.  Harris,  4  Call  485;  Powell  v. 
Tarry,  77  Va.  250.  See  Poteet  v.  Commissions,  30 
W.  Va.  89,  discussing  and  approving  principal  case; 
Douglass  V.  Loomis,  5  W.  Va.  542;  Dryden  v. 
Swinebume,  20  W.  Va.  89;  Morgan  v.  Fleming,  24 
W.  Va.  186;  State  v.  Cunningham,  33  W,  Va.  607; 
Cummings  v.  Armstrong,  (W.  Va.)  11  S.  E.  742. 
See  for  general  discussion,   13  Enc  PI.  &  Pr.   576. 

tBxceptlons,  Time  of  Taklnff. — ^In  Powell 
v.  Tarry.  77  Va.  250.  it  was  held  that  points  decided 
in  the  lower  court,  cannot  be  reviewed  on  appeal, 
unless  it  appears  from  the  record  that  they  were  saved 
before  the  jury  retired.  See  also  4  nfin.  Inst.  (2nd 
Ed.)  826.  Telegraph  Co.  v.  Hobson,  15  Gratt.  122; 
Bull  v.  Com.,  14  Gratt.  613;  Stoneman  v.  Com.,  25 
Gratt.  887;  Stevenson  v.  Wallace,  27  Gratt.  77; 
Martz  v.  Martz,  25  Gratt.  361;  Peery  v.  Peery,  26. 
Gratt.  320;  Winston  v.  Giles,  27  Gratt.  530;  Suffollc 
V.    Parker,    79   Va.    660. 

Bin  of  Bxceptlona,  Time  of  Slffnlnflr* — ^See 
also  Danville  Bank  v.  Waddill,  31  Gratt.  477;  Jones  v. 
Com.,  87  Va.  63;  4  Min.  Inst.  (2nd  Ed.)  980;  Moses 
V.   Cromwell,   78  Va.  671. 

IVhen    Mandnmns    Should    Be    Grmnted.— 

The  principal  case  is  cited  and  its  general  rules  on  this 
subject  are  sustained  in  Milliner  v.  Harrison,  32 
Gratt.  426.  (See  also  note  to  this  case.)  See  13  Enc. 
PI.   &  Pr.   496   for  general  discussion   of  the  subject. 

Mandamus  io  Inferior  Coarta — ^Aatliorlty 
of  Coart  of  Appeal*. — See  also  4  Min.  Inat  357; 
Va.   Code    1887,   sec.   3086-88. 
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•igned  during  the  term  at  which  final  judgment  is 
rendered;  and  it  will  be*  disregarded  in  the  appel- 
late court,  if  signed  after  the  end  of  such  term,  al- 
though signed  pursuant  to  a  previous  order  allow- 
ing it,  unless,  perhaps,  such  order  be  made  by  con- 
sent of  parties. 

III.  Saune. — The  rule  as  to  notice  of  intention  to 
take  an  exception,  or  of  taking  it  at  the  time  of 
the  ruling,  does  not  apply  to  a  case  like  the  pres- 
ent, in  which  the  exceptant  and  the  judge  are  the 
only  parties   concerned. 

IV.  Mandam«B — Rlffht  to  Remedy. — The  office 
of  the  writ  of  mandamus  is  to  compel  corporations, 
inferior  courts  and  officers,  to  perform  some  partic- 
ular duty  incumbent  upon  them,  and  which  is  im- 
perative in  its  nature,  and  to  the  performance  of 
which  the  relator  has  a  clear  legal  right,  without 
any  other  adequate,  specific  legal  remedy  to  en- 
force it;  and  even  though  he  may  have  another 
specific  legal  remedy,  if  such  remedy  be  obsolete  or 
inoperative,  mandamus  will  lie.  The  remedy  is 
extraordinary,  and  if  the  right  is  doubtful,  or  the 
duty  discretionary,  or  there  be  any  other  adequate 
specific  remedy  in  use,  the  writ  will  not  be  allowed. 

This  case  was  heard  at  Richmond,  but  was 
decided  at  Wytheville.  It  was  a  petition 
presented  to  this  court  b^  Samuel  M.  Page, 
asking  the  court  for  a  writ  of  mandamus  to 
William  J.  Clopton,  judge  of  the  hustings 
court  of  the  city  of  Manchester,  to  sign  three 
bills  of  exceptions  to  the  judgment  of  the 
judge  imposing  a  fine  upon  the  petitioner 
for  a  contempt  of  court.  A  mandamus  nisi 
was  issued;  to  which  the  judge  made  a  re- 
turn; and  the  case  came  on  to  be  heard 
upon  the  petition  and  return  and  the  ex- 
hibits filed  with  them.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  Burks,  J. 

S.  B.  Witt  and  E.  C.  Cabell,  for  the  relator. 

D.  L.  Pulliam  and  B.  A.  Hancock,  for  the 
respondent. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

417  *This  is  an  application  to  this  court 
to  issue  a  writ  of  mandamus  to  compel 
the  Honorable  William  I.  Clopton,  judge  of 
the  hustings  court  of  the  city  of  Manches- 
ter, to  sign  several  bills  of  exceptions  ten- 
dered by  the  relator,  Samuel  M.  Page,  to 
a  judgment  for  a  fine  imposed  on  him  for 
an  alleged  contempt  by  misbehavior  in  the 
presence  of  the  said  court. 

Original  jurisdiction  to  issue  writs  of  man- 
damus and  prohibition  to  the  circuit  and  cor- 
poration courts,  and  the  hustings  court  and 
chancery  court  of  the  city  of  Richmond,  and 
in  all  other  causes  in  which  it  may  be  neces- 
sary to  prevent  a  failure  cf  justice,  in  which 
a  mandamus  may  issue  according  to  the 
principles  of  the  common  law,  is  conferred 
upon  this  court  by  statute  enacted  pursuant 
to  the  constitution  of  the  state;  and  it  is  pro- 
vided that  "the  practice  and  proceedings 
upon  such  writs  shall  be  governed  and  reg- 
ulated in  all  cases  by  the  principles  and 
practice  now  prevailing  in  respect  to  writs  of 
mandamus    and    prohibition,    respectively." 


Code  of  1873,  ch.  156,  §  4;  Con.  of  Virginia, 
art.  6,  §  2. 

For  the  pleadings  and  practice  in  writs  of 
mandamus  as  regulated  by  statute,  see  Code 
of  1873,  ch.  151. 

This  court  refused  to  award  the  mandamus 
applied  for  in  Barnett  v.  Meredith,  10  Gratt. 
650,  because  neither  the  constitution  of  1850 
nor  the  statute  then  in  force  conferred  the 
jurisdiction  to  award  the  writ.  The  pro- 
visions of  the  present  constitution  in  rela- 
tion to  the  awarding  of  such  writs  are  sub- 
stantially the  same  as  those  contained  in  the 
constitution  of  1850,  but  the  present  statute 
expressly  confers  the  jurisdiction  which  the 
former  statute  did  not  confer. 

The  office  of  the  writ  of  mandamus  is  to 
compel  corporations,  inferior  courts  and  of- 
ficers to  perform  some  particular  duty  in- 
cumbent upon  them,  and  which  is  imperative 
in    its  nature,  and  to    the    performance 

418  of  which  '''the  relator  has  a  clear  legal 
right,  without  any  other  adequate  spe- 
cific legal  remedy,  to  enforce  it;  and  even 
though  he  may  have  another  specific  legal 
remedy,  if  such  remedy  be  obsolete  or  inop- 
erative, the  mandamus  will  be  granted.  6 
Bac.  Abr.  (Bourrier's  ed.)  418;  Broom's 
Leg.  Max.  192,  note;  Carr,  J.,  in  King 
William  Justices  v.  Munday,  2  Leigh,  168-9. 
Ihe  remedy  is  extraordinary,  and  if  the 
right  is  doubtful,  or  the  duty  discretionary, 
or  there  be  any  other  adequate  specific  legal 
remedy   in  use,  this  writ  will  not  be   allowed. 

Lord  Mansfield  is  authority  for  saying 
that  "it  was  introduced  to  prevent  a  failure 
of  justice  and  defect  of  police;  therefore," 
said  he,  "it  ought  to  be  used  upon  all  occa- 
sions where  the  law  has  established  no 
specific  remedy,  and  where  in  justice  and 
good  government  there  ought  to  be  one." 
Rex  V.  Barker.  3  Burr.  R.  126. 

In  relation  to  courts  and  judicial  officers, 
it  cannot  be  made  to  perform  the  functions 
of  a  writ  of  error  or  appeal,  or  other  legal 
proceeding  to  review  or  correct  errors,  or  to 
anticipate  and  forestall  judicial  action.  It 
may  be  appropriately  used  and  is  often  used 
to  compel  courts  to  act  where  they  refuse  to 
act  and  ought  to  act,  but  not  to  direct  and 
control  the  judicial  discretion  to  be  exercised 
in  the  oerformance  of  the  act  to  be  done;  to 
compel  courts  to  hear  and  decide  where  they 
have  jurisdiction,  but  not  to  pre-dctermine 
the  decision  to  be  made;  to  require  them  to 
proceed  to  judement.  but  not  to  fix  and 
prescribe  the  judgment  to  be  rendered. 

These  principles  are  recognized  and  illus- 
trated by  multitudes  of  decisions,  English 
and  American.  Some  made  by  this  court  and 
the  general  court  of  this  state,  and 
by  the  supreme  court  of  the  United  States, 
are  here  cited:  Com.  v.  Justices  of  Fair- 
fax Co.,  Ct.  2  Va.  Cas.  9;  Dawson  v.  Thurs- 
ton &  others,  2  Hen.  &  Mun.  132;  Brown 
V.  Crinpen  &  Wise.  4  Hen.  &  Mun. 
173;  King  William  Justices  v.  Munday.  2 
L'^igh.    165:   Harrison    v,    Emmcrson 

419  *&  others.  Id.  764:  Mann  v.  Given s   & 
others.   7  Leigh,  689;  Morris,  ex   parte, 

11  Gratt.  2<»2.  297;  Yeager.  ex  parte.  Id.  655; 
Randolph  Justices  v.  Stalnaker,  13  Gratt.  523; 
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Comon.  V.  Fulton,  judge,  23  Gratt.  579;  Kent, 
Paine  &  Co.  v.  Dickinson,  judge,  25  Gratt 
817;  United  States  v.  Lawrence,  3  Dall.  R. 


Edw.  1,  ch.  31,  whereby  bills  of  exceptions- 
were  allowed,  by  means  whereof  matters 
occurring  in  the  trial  of  cases  were  made  a 


42;  Ex  parte  Crane,  5  Pet.  R.  190;  Ex  parte    part  of  the  record,  and  were  thus  reached  by 
Roberts.  6  Pet.  R.  216;  Ex  parte  Bradstreet, '  writ  of  error.  This  act,  the  body  of  which 


7  Pet.  R.  634;  Ex  parte  William  Hany,  14 
How.  U.  S.  K..  24;  Life  &  Fire  Ins.  Co.  v. 
Wilson's  Heirs,  8  Pet.  R.  291;  Life  &  Fire 
Ins.  Co.  V.  Adams,  9  Pet.  R.  571,  592;  Ex 
parte  Hoyt,  13  Pet.  R.  279;  Ex  parte  Cut- 
ting, 94  U.  S.   (4  Otto),  14. 

Our  statutes  provide  that  "a  party  in  a 
criminal  case,  or  proceeding  for  contempt, 
for  whom  a  writ  of  error  lies  to  a  higher 
court,  may  except  to  an  opinion  of  the  court 


may  be  found  in  Bac.  Abr.  ubi  supra,  is 
the  model  of  the  various  statutes  on  the 
same  subject  in  the  United  States.  It  was 
adopted  in  Virginia,  with  slight  modifica- 
ions  affecting  the  matter  of  jurisdiction 
(1  R.  Code,  ch.  133,  §  l,  p.  523),  and  was 
cut  down  to  its  present  dimensions  at  the 
revisions  of  the  laws  in  1849. 
The  English  act  was  construed  as  not  ex- 
tending to  criminal  cases,  at  least  to 


and  tender  a  bill  of  exceptions,  which  (if  the  481     cases  of  treason  and  felony  *(2  Bac. 

truth  of  the  case  be  fairly  stated  therein),  Abr.  114),  and  hence  the  second  section 

the  judge,  judges  or  justices,  or  the  greater  of  our  act  in  the  Revised  Code  supra,  which 

part  of   those    present,   shall    sign;    and    it  provides  for  bills  of  exceptions  in  criminal 

shall  be  a  part  of  the  record  of  the  case;"  cases  also.   The  bill  of  exceptions  under  the 


and  that  a  writ  of  error  shall  lie  "to  a  judg- 
ment for  a  contempt  of  court,  other  than  for 
the  non-performance  of  or  disobedience  to 
a  judgment,  decree  or  order."  A  similar  pro- 
vision is  made  for  allowi/ig  bills  of  excep- 
tions in  the  trial  of  civil  cases  "in  which  an 
appeal,  writ  of  error  or  supersedeas  lies  to 
a  higher  court."  Code  of  1873,  ch.  203.  §§ 
1.  4;  ch.  173,  §  8, 


English  statute  formed  no  part  of  the  record 
of  the  case  until  made  so  by  proceedings  had 
in  conformity  to  the  statute.  As  soon  as  the 
bill  was  signed,  a  writ*  was  issued  to  the 
judge  who  signed  the  bill,  framed  upon  the 
statute,  called  scire  facias  ad  cognoscendum 
scriptum,  summoning  him,  as  the  terms  im- 
ply, to  appear  and  confess  the  writing  or 
deny  it.  If  he  appeared  and  confessed  his 


In  either  of  the  cases  in  which  bills  of    seal,  or  denied  it,  and  proof  of  it  was  made. 


exceptions  are  allowed,  that  is,  in  the  trial 
of  a  case  at  law,  or  in  a  criminal  case  or 
proceeding  for  contempt  in  which  a  writ  of 
error  lies  to  a  higher  court,  if  a  party  ex- 
cepts, as  he  may,  to  an  opinion  of  judgment 
of  the  court  in  due  time,  and  tenders  in  due 
time  his  bill  of  exceptions,  the  judge  is  re- 
quired to  sign  the  bill,  "if  the  truth  of  the 
case  be  fairly  stated  therein."  If  the  condi- 
tions of  the  statute  are  satisfied,  the  right 
of  the  party  is  clear  and  the  duty  of  the 
judge  equally  clear,  and  it  is  impera- 
410  tive.  *He  has  no  discretion  in  the  mat- 
ter. The  language  of  the  law  is.  he 
"shall  sign."  If,  in  the  case  supposed,  the 
judge  refused  to  sign  the  bill,  then,  "accord- 
ing to  the  principles  of  the  common  law," 
the  party  has  the  indubitable  right  to  the 
writ  o,f  mandamus  to  compel  him  to  sign, 
unless  the  law  has  provided  some  other  ade- 
quate, specific  remedy  for  the  particular 
grievance— -otherwise,  there  would  be  a  pal- 
pable and  essential  failure  of  justice — for. 
a  writ  of  error  allowed  would  be  futile  and 
wholly  inoperative  quoad  matters  alleged  in 
exceptions  which  are  no  part  of  the  record. 
The  enquiry  then  is.  does  the  law  provide 
any  other  specific  remedy  in  such  a  case? 

At  common  law,  as  we  know,  a  writ  of 
error  lay  for  an  error  in  law  apparent  in  the 
record,  and  not  for  error  in  law  not  appear- 
ing in  the  record;  and  therefore,  where  the 
parties,  plaintiffs  or  defendants,  alleged 
an3rthing  ore  tenus,  which  was  overruled  by 
the  judge,  it  could  not  be  assigned  as  error 
in  law.  because  it  did  not  appear  in  the 
record;  and  so  the  party  grieved  was  with- 
out remedy.  ?  Bac.  Abr.  (Bourrier's  ed. 
1843),  112;  2   Inst.   426. 

This  was  a  crrave  defect  in  the  common 
law,  for  remedy  whereof  the  English  parlia- 
ment passed  the  act  of  Westminster  2,  13, 


the  bill  was  entered  on  the  issue  roll  and 
thus  made  a  part  of  the  record.  This  writ 
was  never  used  in  Virginia,  because,  in 
practice,  the  judge  who  signed  the  bill  at 
the  same  time  ordered  it  to  be  enrolled  and 
made  a  part  of  the  record.  By  the  statute 
as  it  now  stands,  the  bill  when  signed  be- 
comes by  express  provision  "a  part  of  the 
record." 

Such  was  the  permission  under  the  statute 
to  make  a  bill  of  exceptions,  which  had  been 
duly  sealed,  a  part  of  the  record.  But  while 
the  act  in  terms  provided,  that  if  the  party 
impleaded  (cum  aliquis  implacitatur,  &c.) 
"doth  allege  an  exception,  praying  that  the 
justices  will  allow  it  if  they  will  not  allow  it, 
and  he  that  allegeth  the  exception  do  write 
the  same  exception,  and  require  that  the 
justices  will  put  their  seals  in  testimony 
thereof,  the  justices,  or  the  greater  part  of 
hem  present,  shall  do  so.**  Yet  it  did, not 
expressly  provide  for  any  writ  or  process 
to  compel  them  to  seal  the  bill.  The  act, 
however,  being  mandatory,  it  was  con- 
sidered that  a  writ  grounded  on  the  statute 
might  be  framed  to  compel  the  perform- 
ance of  this  duty.  Such  peculiar  writ,  name- 
less it  would  seem,  was  accordingly  de- 
vised, and  the  form  of  it.  we  are  told,  mav 
be  seen  in  the  Registrum  Brevium,  182, 
pronounced  by  Lord  Coke  to  be  the  oldest 
book  in  the  law.  We  have  not  access  to 
422  "that  most  ancient  and  ♦highly  vener- 
able collection  of  legal  forms  (3  Bl. 
Com.  183).  but  in  the  case  of  Conrow  7-. 
Stroud,  decided  by  the  supreme  court  of 
Pennsylvania  in  1867,  cited  in  argument,  we 
find  in  the  report  of  the  ca««e  in  6  Ame*-. 
Law  Reg.  (U.  S.V  ?^ft8.  the  form  of  a  wnt 
used  in  that  case,  "which  was  adopted."  it  is 
said  by  the  editor,  "from  the  ancient  wnt 
found   in   the    Registrum    Brevium."      Sec 


117 


M  GRATT. 


Virginia  Reports,  Annotated. 


42S,  4M,  495 


form  also  in  Robinson's  Forms,  cd.  1841,  p. 
345. 

This  ancient  writ,  according  to  Buller's 
Nisi  Prius,  5th  Eng.  ed.  316,  recites  the  form 
of  an  exception  taken  and  overruled,  and  it 
follows,  "vobis  praecipimus,  quod  si  ita  est, 
tunc  sigilla  vestra  apponatis;"  and  if  it  be 
returned  "quod  non  ita  est,"  an  action  will 
lie  for  a  false  return,  and  thereupon  the 
surmise  will  be  tried,  and  if  found  to  be  so 
(si  ita  est),  damages  will  be  given,  and 
upon  such  a  recovery,  a  peremptory  writ 
commanding  the  same. 

This   writ,  it  is  said,  has  occasionally  issued 
out  of  the   English  chancery,  and  was  never 
known  to  issue  from  the  king's  bench,  though 
there  is  no  case  denying  to  that  court  the 
power  to  award  it.     In  Sikes  v.  Ransom,  6 
Johns.   R.  279,   the  supreme   court  of  New 
York  speaks  of  it  as,  "in  effect,  a  writ  of 
mandamus,"  and  so  treated  it  in  that'  case. 
In    Exparte  Crane,  5  Pet.  R.  190,  218,  Mr.  Jus- 
tice Baldwin,  who  dissented  from  the  other 
judges  in  the  case,  speaks  of  it  as  "a  special 
writ   from  chancery,  returnable  before  the 
king   in    chancery,    reciting   the    mandatory 
parts  of  the  statute  of  Westminister,"  and  he 
insisted  that  there  was  "a  specific  and  legal 
remedy  by  action  on  the  statute,  for  a  false 
return,  and  a  special  action  on  the  case,  if 
the  judges  refuse  to  seal  the  bill  of  excep- 
tions when  duly  taken  and  tendered,"  and, 
therefore,  that  mandamus  would  not  lie  to 
compel  a  judge  to  sign  and  seal  a  bill  of  ex- 
ceptions.    In  the  same  case,  however    (p. 
194),  Chief  Justice  Marshall,  in  whose  opin- 
ion all  the  associate  justices  concurred 
483     except  Justices  Baldwin  ♦and  Johnson, 
said,  "that  a  mandamus  to  sign  a  bill 
of  exceptions  is  warranted  by  the  principles 
and  usages  of  the  common  law,  is,  wc  think, 
satisfactorily  proved  by  the  fact  that  it  is 
given  in  England  by  statute;  for  the  writ 
given   by  the   statute   of  Westminister  the 
Second,  is  so  in  fact,  and  is  so  termed  in 
the    books."      In    repeated   decisions    after- 
wards,   the    supreme    court    of    the    United 
States  followed  this  decision,  and  the  appel- 
late   courts    of   the    several    states    (unless, 
perhaps,    Pennsylvania    may   be    an    excep- 
tion), where  this  or  similar  statutes  are  in 
force,  seem   to  pursue  the  same   course  of 
decision.    We  have  seen  no  case  where  the 
statutory  writ  in  forma  is  adopted,  except 
the    case    before    cited    from    Pennsylvania, 
and  the  writ  used  in  that  case  seems  to  be 
in  s"bstance  a  mandamus  nisi. 

This  court  has  never  been  called  upon  until 
now  to  determine  the  proper  remedy  to  com- 
pel a  judge  to  sign  a  bill  of  exceptions  when 
tendered.  The  question  was  discussed  by 
Judge  Baldwin  in  Taliaferro  v.  Franklin,  1 
Gratt.  3355.  and  he  there  expressed  the  opin- 
ion that  the  proper  remedy  was  by  special 
writ  grounded  on  the  statute,  and  that  this 
court  might  frame  the  writ  under  power  con- 
ferred bv  the  Code.  1  Rev.  Code.  ch.  64,  § 
23,  p.  123.  rSee  corresponding  provision  in 
Code  of  1873,  ch.  157,  S  4.  p.  1054.)  The 
other  judges  (Allen  and  Cabell)  who  sat 
with  him.  declined  to  exnress  anv  opinion 
on  the  question,  Judge  Allen  saying,  "it  is 


not  necessary  to  decide  it  here,  and  as  the 
question  is  one  of  great  interest  in  practice, 
I  should  prefer  postponing  it  until  we  can 
have  the  aid  of  a  full  court  and  the  benefit 
of  an  argument  on  the  very  point;"  Judge 
Cabell  using  substantially  the  same  lan- 
guage. See  suggestions  of  Mr.  Leigh,  ar- 
guendo, Vaughn  v.  Green,  1  Leigh,  287,  292; 
Tucker,  P.,  Jackson's  adm'x  v.  Henderson, 
3  Leigh,  196,  215,  216. 

If  the  writ  framed  under  the  statute 
484  of  Westminister  *2  be  the  technical  le- 
gal remedy  to  compel  a  judge  to  sign 
a  proper  bill  of  exceptions  duly  tendered, 
and  such  remedy  may  be  resorted  to  under 
our  statutes  in  their  present  form,  applying 
as  well  to  criminal  as  civil  cases,  still  it  is 
obsolete,  and  if  put  in  force,  we  arc  of  opin- 
ion, for  the  reasons  already  assigned,  it 
would  be,  at  least  in  effect,  if  not  in  fact,  a 
writ  of  mandamus  as  used  aiKl  applied  at 
common  law. 

This  case  is  heard  on  the  petition  of  the 
relator  and  exhibits  filed  therewith,  the  rule 
awarded  on  the  petition  against  the  re- 
spondent, and  the  return  of  the  respondent 
to  the  rule  and  the  exhibits  filed  with  the 
return.  There  is  no  plea  or  demurrer  to 
the  return,  and  no  exception  filed  by  either 
party.  In  this  condition  of  the  case,  "ac- 
cording to  the  principles  and  practice  now 
prevailing  in  respect  to  writs  of  mandamus/' 
and  our  statutory  regulations  on  the  subject, 
there  being  no  traverse  of  the  return,  it 
must  be  taken  as  true. 

In  Exparte  Newman.  14  Wall.  U.  S.  R.  152, 
166,  Mr.  Justice  Clifford  thus  states  the  rules 
and  principles  of  pleading  in  such  cases: 
"Due  service  of  the  rule  being  made,  the  judge 
is  required  to  make  return  to  the  charge  con- 
tained in  the  rule,  which  he  may  do  by  deny- 
ing the  matters  charged,  or  by  setting  up  new 
matter  as  an  answer  to  the  accusations  of  the 
relator,  or  he  may  elect  to  submit  a  motion 
to  quash  the  rule,  or  to  demur  to  the  accusa- 
tive allegations.  Matters  charged  in  the  rule 
and  denied  by  the  respondent  must  be  proved 
by  the  relator,  and  matters  alleged  in  avoid- 
ance of  the  charge  made,  if  denied  by  the  re- 
lator, must  be  proved  by  the  respondent. 
Angell  &  Ames  on  Cor.  9th  ed.  §  727;  Cacrger 
V.  Supervisors  of  Schuylkill.  2  Abbott's  Prac. 
N.  S.  78.  Motions  to  quash  in  such  cases  are 
addressed  to  the  discretion  of  the  court,  but 
if  the  respondent  demurs  to  the  rule,  or  if  the 
relator  demurs  to  the  return,  the  party  de- 
murring admits  everything  in  the  rule 
425  or  the  return,  as  the  *case  may  be, 
which  is  well  pleaded,  and  if  the  rela- 
tor elects  to  proceed  to  hearing  on  the  re- 
turn, without  pleading  to  the  same  in  any 
way,  the  matters  alleged  in  the  return  must 
be  taken  to  be  true  to  the  same  extent  as  if 
the  relator  had  demurred  to  the  return. 
Tapping  on  Mandamus,  347;  Moses  on  Man- 
damus, 210;  Commercial  Bank  v.  Commis- 
sioners, 10  Wend.  R.  25;  The  People  ex 
I  rel.  Ryan  v.  Russell,  1  Abbott's  Prac.  N. 
'  S.  230;  Hannahan  v.  Board  of  Police.  26  N. 
Y.  R.  316:  C'^mmonwe-^lth  ex  rel.  Middle- 
'  ton  V.  Commissioners,  37  Penn.  St.  R.  245;  3 
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Stephen's  Nisi  Prius,  2326;  6  Bac.  Abr.  cd, 
1856,  447." 

From  the  return  and  from  such  charges  in 
the  rule  as  are  not  controverted  by  the  return, 
it  appears,  in  substance,  that  during  the  ses- 
sion of  the  hustings  court  of  the  city  of 
Manchester,  held  by  the  respondent  as  the 
jadgc  of  the  said  court  on  the  22d  day  of 
March,  1878.  the  respondent  imposed  a  fine 
of  fifteen  dollars  on  the  relator,  who  was  en- 
gaged as  counsel  in  the  trial  of  a  cause,  for 
alleged  contemptuous  misbehavior  in  the 
presence  of  the  court,  and  at  the  same  time  a 
motion  was  made  by  a  member  of  the  bar — not 
as  counsel,  however,  it  would  seem — to  remit 
the  fine,  which  motion  was  continued  gen- 
erally to  a  further  day  of  the  term,  without 
specifying  any  particular  day;  and  on  the 
25th  day  of  the  same  month  the  court  over- 
rolcd  the  motion  and  ordered  the  sergeant  to 
take  the  relator  into  custody  and  so  detain 
him  until  the  fine  be  paid.  The  relator  was 
present  in  court  when  the  orders  of  the  22d 
and  25th  of  March  were  made,  and  no  ob- 
jection or  exception  was  made  or  taken  to 
the  judgment  or  action  of  the  court  on  either 
day.  On  the  27th  day  of  the  same  month, 
and  during  the  same  term  of  the  court,  the 
relator,  who  had  been  taken  into  custody  by 
the  sergeant  under  the  order  of  the  25th,  and, 
to  release  himself  from  custody,  had  under 

protest  paid  the  fine,  appeared  in  court 
4M    and  offered  ♦to  except  to  the  judgment 

imposing  the  fine,  and  moved  the  court 
to  certify  the  facts  on  which  the  judorment 
was  rendered,  and  that  witnesses  be  called  to 
testify  as  to  those  facts.  In  the  language  of 
the  return,  "the  court  was  inclined  and  did 
offer,  as  a  matter  of  favor,  to  certify  the 
facts,  which  offer  was  rejected  by  the  peti- 
tioner, and  the  motion  to  call  witnesses  to 
testify  as  to  the  facts  was  conducted  in  a 
manner  so  impertinent  and  unpleasant  that 
the  court  was  compelled,  for  the  preservation 
of  order,  decorum,  and  the  due  administration 
of  affairs  in  court,  to  decline  to  listen  further, 
and  to  put  the  petitioner  upon  such  recourse. 
if  any  he  had,  as  the  law  gave  him;  and 
thereupon  the  petitioner,  of  his  own  motion, 
desired  that  the  facts  be  certified  by  the 
court,  which  motion  was  then  overruled."  It 
does  not  appear  that  any  bill  or  bills  of  ex- 
ceptions were  tendered  on  the  said  27th  day 
of  March,  but  it  does  appear  by  the  return 
that  on  the  30th  day  of  March,  the  last  day  of 
the  term  of  the  court,  the  relator  tendered 
three  several  bills  of  exceptions  to  the  judg- 
TTent.  action  and  rulinj?s  of  the  court,  which 
bills  the  court  refused  to  sign.  These  three 
bills  (and  a  fourth,  which  need  not  be  noticed 
further,  as  the  return  denies  that  it  was  ever 
tendered  and  that  its  statements  are  true)  are 
filed  with  the  petition,  and  the  prayer  is  that 
the  respondent  be  required  by  mandamus  to 
sign  them.  The  respondent,  in  his  return, 
avers  that  these  bills  do  not  state  truly  the 
facts  of  the  case,  and  he  specifies  wherein 
the  statements  are  not  true,  but  he  does  not 
say  that  when  tendered  he  made  known  these 
objections,  and  offered,  if  fhe  bills  were  cor- 
rected so  as  to  remove  the  objections,  to  sign 
them  as  amended.    On  the  contrary,  as  has 


been  seen,  when  the  relator  on  a  previous  day, 
the  27th  of  the  month,  made  his  exception 
and  prayed  the  court  to  certify  the  facts,  the 
respondent,  for  the  reasons  stated  in  his  re- 
turn and  hereinbefore  recited,  refused  to 
certify  the  facts,  and  determined  to 
487  *"put  the  petitioner  upon  such  recourse, 
if  any  he  had,  as  the  law  gave  him;" 
and  he  claims  and  urges  in  his  return  that 
the  law  gives  the  relator  no  recourse,  be- 
cause he  did  not  except  to  the  judgment  of 
the  court  in  due  time;  that  he  should  have 
excepted  on  the  22d  of  the  month,  when  the 
judgment  for  the  fine  was  rendered,  or  at 
least  on  the  25th  of  the  month,  when  the  mo- 
tion to  remit  the  fine  was  overruled;  and  not 
having  then  excepted,  he  must  be  taken  to 
have  acquiesced  in  the  judgment  and  to 
have  waived  all  objection  or  exception  thereto, 
and  therefore  he  could  not  be  heard  to  object 
or  except  at  a  later  day  of  the  term. 

As  to  the  particular  bills  of  exceptions  filed 
with  the  petition,  it  is  too  clear  to  admit  of 
doubt  that  the  writ  of  mandamus  cannot  be 
used  to  compel  the  respondent  to  sign  said 
bills.  Ex  parte  Martha  Bradstreet,  4  Peters' 
R.  102.  A  judge  is  required  by  the  statute  to 
sign  a  bill  of  exceptions  only  on  condition 
that  "the  truth  of  the  case  be  fairly  stated 
therein."  The  statement  in  the  return  not 
traversed,  that  these  bills  do  not  contain  the 
truth  of  the  case,  must  be  taken  as  conclu- 
sively true  in  this  proceeding.  But  the  duty 
of  a  judge  is  not  ended  and  fully  discharged 
when  he  merely  refuses  to  sign  a  particular 
bill  tendered,  on  the  ground  that  the  truth  of 
j  the  case  is  not  fairly  stated  therein.  He 
!  should  go  further.  He  should  proceed,  with 
I  the  aid  of  counsel,  to  settle  the  bill,  and 
when  settled,  to  sign  it.  Originally  it  was 
supposed  that  the  judge  was  only  bound  to 
sign  the  bill  when  a  true  one  was  presented 
to  him,  and  where  there  was  any  oSjection 
to  it  that  he  was  not  required  to  aid  in  its 
correction,  and  might,  therefore,  refuse  to 
sign  it.  But  the  practice  has  for  a  long 
time  been  otherwise.  Powell  on  Appellate 
Proceedings,  ch.  5.  §  20,  p.  224. 

If  the  bill  presented  is  not  truthful  or  fair, 
the  judge  should  alter  it  and  make  it  such, 
or  suggest  what  alteration  should  be  made. 
Where  such  alteration  can  be  made  in 
428  ♦the  draft,  or  when  necessary,  he  mav 
require  it  to  be  redrafted  in  accord- 
ance with  such  suggestions;  for  he  is  not 
bound  to  sign  a  bill  that  is  not  true.  Id.  ch. 
5,  §  34,  p.  235. 

If  a  indge,  therefore,  refuses  to  sign  a 
proper  bill,  or  to  proceed  to  settle  the  matter 
I  of  a  bill  objected  to,  he  may,  in  either  c  ise, 
be  compelled  by  mandamus  to  act;  but  if  he 
states  in  his  return  to  the  rule  or  mandamus 
nisi,  that  the  particular  bill  presented  does 
not  contain  the  truth  of  the  case,  and  there- 
fore he  refused  to  sign  it,  whether  such  state- 
ment must  be  taken  as  conclusive  in  the  pro- 
ceeding by  mandamus,  or  whether  it  mcy  be 
traversed  and  the  truth  of  the  bill  enquired 
into  and  settled  one  way  or  the  other,  are 
questions  which  do  not  necessarily  arise  in 
the  case  before  us,  as  there  is  no  plea  to  or 
traverse  of  the  return  by  the  relator.    The: 
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questions  suggested  are  of  great  importance 
in  practice.  They  have  not  been  argued  in 
this  case,  and  as  it  is  not  necessary  to  decide 
them  now,  we  express  no  opinion  upon  them. 
See  what  is  said,  in  Powell  on  Appellate  Pro- 
ceedings, ch.  5,  §  62,  p.  256,  and  High  on 
Extraor.  Leg.  Rem.  part  1,  ch.  3,  §  202,  p. 
159,  and  cases  there  cited  by  these  authors. 

When  the  relator  in  this  case  tendered  the 
bills  of  exceptions  filed  with  his  petition,  if 
the  only  objection  to  them  had  been  that 
they  did  not  state  fairly  the  truth  of  the  case, 
it  would  have  been  the  duty  of  the  respond- 
ent to  specify  the  objections,  and,  in  con- 
junction with  the  relator  or  his  counsel,  to 
amend  the  bills  so  as  to  present  the  case 
fairly,  and  when  settled  to  sign  them,  and 
he  may  now  be  compelled  by  mandamus  to 
proceed  to  do  so,  unless  the  relator  has 
waived  or  lost  his  ri^ht  to  except  by  not  ex- 
ercising it  at  an  earlier  day. 

Much  depends   on  the  practice  of  the  court 

in   the   taking  and    noting   exceptions,   and 

drawing,   presenting,   settling    and    signing 

the  bills,  but  the  general  rule  seems 

429  *to  be  that,  if   intended  to  be  relied  on, 
exceptions  should  be  taken  and  notice 

thereof  given  at  the  time  the  decision  to 
which  they  apply  is  made,  and  in  jury  trials 
tbey  should  be  taken  at  least  before  verdict. 
Wash.  &  New  Orl.  Teleg.  Co.  v.  Hobson,  15 
Gratt.  122,  138;  Matz's  ex'or  v.  Matz's  heirs, 
25  Gratt.  361;  Peery's  adm'r  v.  Perry,  26 
Gratt.  320,  324. 

The  usual  practice  is  to  give  notice  of  the 
exception  at  the  time  the  decision  is  made, 
and  reserve  liberty,  with  the  permission  of 
the  judge,  to  draw  up  and  present  the  bill 
for  settlement  and  signature  either  during 
the  trial  or  after  trial  and  during  the  term, 
as  may  be  allowed  or  directed  by  the  judge. 
The  bill  should  be  presented  and  signed  at 
least  during  the  term  at  which  final  judg- 
ment is  entered  in  the  suit  or  other  proceed- 
ing in  which  the  exception  is  taken,  and  it 
will  be  disregarded  in  the  appellate  court,  if 
signed  after  the  end  of  such  term,  although 
signed  pursuant  to  a  previous  order  allow- 
ing it,  unless  perhaps  such  order  be  made 
by  consent  of  parties  entered  of  record. 
Winston  v.  Giles,  27  Gratt.  530,  535. 

One  reason  for  the  rule  requiring  this 
promptness  in  taking  the  exception  and  giv- 
ing notice  thereof  is,  that  an  exception  ta- 
ken and  made  known  for  the  first  time  at  a 
subsequent  period  might  affect  very  inju- 
riously the  rights  of  the  opposing  party,  for 
ir  he  have  seasonable  notice  of  the  excep- 
tion, he  may  perhaps  have  it  in  his  power 
at  the  time  or  during  the  trial  to  obviate  or 
counteract  it,  and  it  would  be  unjust  to  al- 
low his  adversary  to  insist  on  the  exception 
and  have  the  benefit  of  it,  after,  by  his  own 
negligence,  or  it  may  be  by  his  contrivance, 
he  has  made  it  impossible  to  meet  it.  Wash. 
Vow  Orl.  Teleg.  Co.  v.  Hobson  (supra), 
2  Tidd's  Prac.  (0th  ed.)  863.  Another  rea- 
son for  the  rule  is,  that  the  judge  may  note 
the  matter  of  the  exception  while  it  is 

430  fresh  in  his  mind,  and  *thiis  be  enabled 
the  better  to  settle  the  bill  when  it  is 

presented  for  his  signature. 


The  rule  in  its  general  operation  is  a  w^ise 
one,  but  we  do  not  think  this  case  comes 
within  the  reason  of  the  rule,  and  cessante 
ratione  legis  cessat  ipsa  lex. 

This  is  not  the  case  of  a  suit  inter  partes. 
It  was  a  summary  judgment  for  contempt 
without  the  formality  of  a  trial.  It  was  wholly 
ex  parte.  The  exception,  of  necessity,  was  to 
the  judgment  after  it  was  rendered.  There 
was  no  opposing  party  to  be  affected  by  it, 
who  might  have  insisted  on  earlier  notice  of 
the  exception  and  claimed  that  he  was  or 
might  have  been  injured  for  want  of  it.  The 
matter  was  wholly  between  the  relator  and 
the  judge.  The  judgment  for  the  fine  was 
entered  on  the  22d  day  of  the  month,  and  the 
execution  of  it  was,  on  motion,  at  once  sus- 
pended. The  motion  was  overruled  on  the 
25th  of  the  month,  and  the  judgment  then  put 
into  execution.  On  the  second  day  thereafter, 
the  27th  of  the  month,  the  relator  asked  to 
except.  It  is  conceded  that  an  exception  on 
the  25th  would  have  been  in  due  time.  It 
cannot  be  said  that  the  judge  needed  any 
earlier  notice  of  the  exception  to  enable  him 
to  bear  in  mind  the  facts  he  was  called  upon 
to  certify.'  He  makes  no  such  pretention  in 
his  return.  The  whole  matter  was  of  recent 
occurrence,  and  the  facts  were  no  doubt  firm- 
ly impressed  on  his  mind  and  fresh  in  his  rec- 
ollection. The  motion  to  remit  the  fine,  which 
he  took  time  to  consider,  made  it  necessary 
for  him  to  recall,  revolve  and  retain  in  mind 
all  the  facts  and  circumstances.  He  must 
have  been  as  well  prepared,  as  to  knowledge, 
to  certify  the  facts  on  the  27th  as  he  could 
have  been  on  the  25th,  and  he  actually  files 
with  his  return  such  certificate  in  a  bill  of 
exceptions  made  out  by  himself  after  serv- 
ice of  the  rule  in  this  case. 

To  deny  to  the  relator  the  right  to 
431  except  at  the  time  *he  desired  and  of- 
fered to  do  so,  and  have  his  exceptions 
embodied  in  a  bill  and  made  a  part  of  the 
record,  so  as  to  enable  him  to  have  the  judg- 
ment reviewed  on  a  writ  of  error,  if  applied 
for  and  allowed,  w^ould,  we  think,  be  a  harsh 
and  rigorous  application  of  the  rule  as  to  the 
time  of  tendering  exceptions,  not  warranted 
by  the  circumstances  of  this  case.  The  re- 
spondent is  mistaken  in  supposing,  as  by  the 
return  he  seems  to  have  supposed,  that  it 
was  "a  matter  of  favor"  to  the  relator  to  al- 
low him  to  except  to  the  judgment  of  the 
court  when  he  offered  to  do  so  on  the  27th 
of  the  month.  It  was  the  relator's  absolute 
right  then  to  except,  and  as  clearly  the  duty 
of  the  respondent  to  sign  a  proper  bill  of 
exceptions,  with  a  certificate  of  the  facts. 

The  bill  filed  with  the  return  was  not  a  bill 
tendered  by  the  relator,  nor  was  he  heard,  or 
allowed  the  opportunity  of  being  heard,  in 
its  preparation  and  settlement.  He  has  the 
right  of  being  heard  in  the  settling  of  any 
bill  which  may  be  proper  in  the  case. 

We  are  therefore  of  opinion,  that  the  rule 
against  the  respondent  should  be  made  ab- 
solute, and  that  a  peremptory  writ  of  man- 
damus should  be  isc»ied.  directed  to  the  re- 
spondent, commanding  him,  on  the  tender 
by  the  relator  of  a  bill  of  exceptions  to  the 
udgment  rendered  against  him,,  if  the  truth 
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of  the  case  be  fairly  stated  in  said  bill,  to 
sign  it;  and  if  the  truth  of  the  case  be  not 
fairly  stated  therein,  to  proceed  to  settle  the 
same,  and  when  settled,  to  sign  it;  and  in 
either  case  to  order  the  bill  so  signed  to  be 
made  a  part  of  the  record  in  the  proceeding 
in  which  said  judgment  was  rendered,  and 
such  will  be  the  order  of  this  court. 
The  judgment  of  the  court  was  as  follows: 
This  cause,  which  is  pending  in  this  court 
at  its  place  of  session  at  Richmond,  having 
been  fully  heard,  but  not  determined  at  said 
place   of   session,  this  day  came  here 
4SS    *the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the 
petition  of  the  relator  and  exhibits  filed  with 
said  petition,  the  rule  awarded  against  the 
respondent,  the  return  of  the  respondent  to 
the  ^id  rule  and  the  exhibits  filed  with  the 
said  return,  and  the  arguments  of  counsel, 
is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  relator 
had  the  right  to  take  exceptions  to  the  judg- 
ment in  the   said  petition   and  proceedings 
mentioned,  rendered  against  him  by  the  hust- 
ings court  of  the  city  of  Manchester,  and  to 
tender  a  bill  of  exceptions  to  be  signed  by 
respondent   as   judge   of   the    said   hustings 
court,  and  that  the  exceptions  taken  by  the 
relator  to  the  said  judgment  were  taken  in 
doe  time;  and  although  the  respondent,  as 
judge  of  said  hustings  court,  cannot  be  re- 
qnired  to  sign  the  particular  bills  of  excep- 
tions filed  with  said  petition,  because  it  is 
shown  by  said  return,    which  is  not  traversed, 
that  the  truth  of  the  case  is  not  fairly  stated 
therein;  yet,  as  when  said  bills  were  tender- 
ed the  respondent  did  not  suggest  any  al- 
terations to  be  made  therein,  or  then  offer 
or  proceed  to  settle  the  truth  of  the  same,  he 
should  now  be  required  to  proceed  with  the 
aid  of  the  relator,  or  his  counsel,  to  settle  the 
matter  of  a  bill  to  be  signed,  and  when  set- 
tled to  sign  the  same;  and  the  writ  of  man- 
damus is  the  proper  remedy  to  compel  him 
so  to  proceed.    It  is  therefore  adjudged  and 
ordered  that  the  said  rule  be  made  absolute, 
and  that  a  peremptory  writ  of  mandamus 
be  issued   directed   to   the   respondent,   the 
Honorable    William    I.    Clopton,    judge    of 
the  hustings  court  of  the  city  of  Manches- 
ter, commanding  him,  on  tender  by  the  re- 
lator of  a  bill   of  exceptions   to  the  judg- 
ment aforesaid  rendered  against  him  by  the 
said  hustings  court,  if  the  truth  of  the  case 
be  fairly  stated  therein,  to  sign  the   same, 
and  if  the  truth  of  the  case  be  not  fairly 
stated  therein,   to  proceed  with  the   aid  of 
the   relator,   or   his   counsel,   to   settle 
438    the    same,    and  when  settled  ♦to  sign  it, 
and   in   either  case  to   cause   said   bill 
when  so  signed  to  be  made  a  part  of  the 
record   of    the    proceedings    in    which    said 
jrdgment  was  rendered. 

Vnd  it  is  further  ordered  that  a  copy  of 
t!  is  order  be  dulv  served  on  the  said  re- 
^pfndent,  and  that  such  service  shall  have 
the  same  force  and  effect  as  the  execution 
wpcn  him  of  a  peremptory  writ  of  manda- 
mus issued  in  pursuance  thereof. 

\nd  it  is  ordered  that  this  order  be  enter- 
ed en  the   order-book  here,  and  forthwith 


certified  to  the  clerk  of  this  court  at  its 
place  of  session  aforesaid,  who  shall  enter 
the  same  on  his  order-book. 

Peremptory  mandamus  issued. 
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*Coltrane    v.    Worrell 

July  Term,   1878,   Wythevillc. 


1.  Liability  off  Traatee  Recelvlns  Conted- 
ermte  Currency.* — C,  living  in  Virginia,  trustee 
of  D,  a  married  woman  separated  from  her  hus- 
band, ana  residing  in  Missouri,  holds  bonds  on  a 
solvent  debtor,  well  secured  on  real  estate,  which 
were  executed  before  the  war;  and  in  1863  re> 
ccives  payment  in  part  of  said  bonds  in  Confeder* 
ate  money,  and  invests  it  for  D  in  a  Confederate 
bond.  The  receipt  of  Confederate  money  at  that 
time  was  a  breach  of  trust,  and  C  wilF  not  be  al- 
lowed a  credit  for  the   amount  of  the  bond. 

2.  Same— Intereat  dnrlttff  Civil  IKTar.— C, 
holding  bonds  bearing  interest,  will  be  charged  with 
the  interest  falling  due  during  the  war,  the  debtors 
living  in  Virginia,  and  therefore  bound  to  pay  the 
interest  to  him. 

8.  Same — Interest — Credits. — By  the  terms  of 
the  trust,  C  was  to  pay  the  interest  of  the  trust 
fund  and  as  much  of  the  principal  as  might  be 
necessary  for  the  support  of  D.  Before  the  war 
he  paid  her  some  interest,  and  also  since  the  war. 
In  settling  his  accounts,  whilst  he  will  not  be 
charged  interest  upon  interest,  his  payments  will 
not  be   credited   upon   the  principal  of  the  fund. 

4.  Widows — Removal  of  Trust  Fand  to 
Sister  State. — The  trust  deed  provides  that  D 
shall  have  the  interest  and  so  much  of  the  prin- 
cipal of  the  trust  fund  as  shall  be  necessary  for 
her  su]^ort.  If  she  dies  in  the  lifetime  of  her  hus- 
band she  may  dispose  of  the  whole  of  the  trust  fund 
by  her  will,  and  if  she  survives  him  it  shall  be  hers 
absolutely.  She  may  have  the  trust  fund  removed 
to  Missouri,  and  vested  in  a  trustee  appointed  in 
that  state  to  receive  and  hold  it  on  the  same  trusts. 

5.  Duties  off  Trustees. — A  trustee  cannot  de- 
rive profit  from  the  trust  fund  without  rendering 
an  equivalent  therefor.  He  is  bound  to  execute  the 
trust  for  the  benefit  of  the  cestui  que  trust,  whether 
the  latter  live  at  home  or  abroad,  or  the  trust  is  to 
be  executed  in  peace  or  in  war.  If  the  trust  fund 
be  perfectly  secure,  bearing  interest  at  the  begin- 
ning of  the  war,  he  cannot  voluntarily  change  it  so 

as  to  make  it  insecure  and  bear  no  interest. 

435  *On  the  30th  day  of  March.  1857, 
Amos  Worrell  and  Darthula,  his  wife, 
then  of  the  county  of  Carroll,  between -whom 
there  was  then  pending  a  suit  for  a  divorce 
from  bed  and  board,  brought  by  him,  com- 
promised the  matter,  and  in  pursuance  of  the 
compromise  he  settled  on  her  a  portion  of 
his  estate,  to  be  "secure  from  his  control  and 
disposition  and  free  from  all  liability  for  his 
debts  and  obligations."  Accordingly,  by  deed 
dated  on  that  day  and  duly  recorded,  they 
conveyed  to  William  Kyle,  in  fee  simple 
with  general  warranty,  a  tract  of  land  in  the 
said    county,    and    also    certain    slaves    and 

'Liability  of  Trustee  Receiving  Confed- 
erate Currency. — See  also  Carter  v.  Dulaney  et 
a!.,  ante   192,  and  note. 
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oth«r  personal  property,  all  of  which  is  de- 
scribed in  the  deed,  in  trust  to  sell  said  real 
and  personal  estate  as  therein  mentioned, 
and  to  divide  the  moneys  arising  from  such 
sale  and  the  bonds  taken  for  property  sold, 
into  two  equal  parts,  first  deducting  his  com- 
missions and  all  other  expenses  properly  in- 
curred in  the  execution  of  the  trust,  and  to 
pay,  assign  and  transfer  one  of  said  parts  to 
said  Amos  Worrell,  or  such  person  or  persons 
as  he  might  direct,  and  the  other  part  or 
half  to  Ira  B.  Coltrane,  to  be  held  by  him  in 
trust  for  said  Darthula  Worrell,  "for  her  sole 
use  and  benefit."  And  it  is  declared  in  the 
deed  that  "it  shall  be  the  duty  of  said  Col- 
trane to  invest  all  such  moneys  as  shall  be  so 
paid  to  him,  or  shall  come  into  his  hands 
from  said  bonds,  in  such  stock  and  security, 
or  to  loan  out  the  same  on  such  security  as 
he  may  deem  best  calculated  to  produce  the 
largest  amount  of  interest  and  profit,  and  to 
pay  all  such  interest  and  profit  as  may  come 
into  his  hands  unto  the  said  Darthula  Worrell 
for  her  sole  and  separate  use,  or  to  such  per- 
son or  persons  as  she  may  from  time  to  time 
order  and  direct  by  writing  under  her  hand; 
and  if  s«ch  interest  and  profits  should  not  be 
sufficient  for  the  comfortable  maintenance  of 
said  Darthula,  the  said  Coltrane  shall  be  at 
liberty  to  apply  so  much  of  the  principal  of 
the  funds  for  that  purpose  as  may  be  neces- 
sary; and  full  power  is  given  to  said 
436  *Darthula,  if  she  shall  die  before  her 
husband,  to  dispose  of  said  trust  fund  by 
any  last  will  and  testament  by  her  to  be 
made  and  executed  as  the  laws  of  Virginia 
direct  wills  of  personal  estate  to  be  execut- 
ed; and  in  case  she  should  survive  her  hus- 
band, then  the  funds  of  said  trust  are  to  be 
paid  over  to  said  Darthula,  to  be  disposed  of 
and  used  by  her  as  her  absolute  property." 
And  the  said  Amos  Worrell,  by  the  said  deed, 
relinquished  and  released  all  claim  to  the 
said  fund  for  himself  and  all  persons  claim- 
ing under  him,  and  agreed  that  the  full  con- 
trol and  use  thereof  should  be  in  the  said 
Darthula  as  therein  provided  for;  and  a  pro- 
vision was  therein  made  for  the  appoint- 
ment of  another  trustee  if  said  Coltrane 
should  decline  to  act  as  such. 

The  said  Kyle  seems  to  have  sold  the  prop- 
erty conveyed  by  the  deed  on  the  30th  day 
of  April,  1857,  the  real  estate  on  a  credit  of 
three,  four  and  five  years,  and  the  personal 
property  on  a  credit  of  six  months,  and  to 
have  taken  separate  bonds  from  the  pur- 
chasers for  the  portions  due  to  the  husband 
and  wife  respectively.  The  said  Coltrane  ac- 
cepted the  appointment  of  trustee  for  said 
Darthula,  with  all  the  duties  required  to  be 
oerformed  by  him  in  said  deed;  and  on  the 
27th  of  June,  1857,  received  from  said  Kyle 
$705.39  in  cash  and  interest,  and  $2,211.81  in 
bonds,  amounting  together  to  $2,017.20,  whirh 
appears  to  have  been  her  portion  of  said 
proceeds  of  sale,  for  which  he  executed  his 
receipt  as  trustee  to  the  said  Kyle.  Three  of 
the  said  bonds  were  for  real  estate,  amount- 
ing, the  first  to  $309.76,  due  30th  April,  1860, 
the  second,  to  $619.52.  due  the  30th  April, 
1861,  and  thcthird  to  $619.52,  due  30th  April, 
1863,  and  all  three  to  $1,548.80.   The  rest  of 


the  said  bonds,  twenty-five  in  number,  were 
for  personal  estate,  some  of  them  being 
small  in  amount,  and  all  of  them  were  due 
30th  October,  1857, 

Coltrane,  the  trustee,  seems  to  have 

437  paid  to  Mrs. Worrell,  *the  beneficiary, 
on  the  30th  of  April   in  each  of    the 

years  1858,  1859,  1860,  and  1861,  a  sum  about 
equal  to  or  little  more  or  less  than  the  an- 
nual interest  of  the  trust  fund  in  his  hands. 
But  before  the  late  war  commenced,  in  1861, 
she  removed  to  the  state  of  Missouri,  where 
she  has  ever  since  resided  and  yet  resides, 
and  intends  hereafter  to  reside.  In  conse- 
quence of  such  removal  he  paid  her  no  mon- 
ey out  of  the  trust  fund,  principal  or  inter- 
est, during  the  war;  and  since  the  w^ar  he 
has  made  her  payments  at  different  times, 
in  the  years  1868,  1869,  1873  and  1874,  leav- 
ing still  a  large  amount  of  the  trust  fund  re- 
maining in  his  hands. 

As  she  intends  permanently  to  reside  in 
Missouri,  and  as  it  has  been  and  must  con- 
tinue to  be  inconvenient  for  her  to  receive  the 
trust  fund  from  a  trustee  in  Virginia,  she  de- 
sires to  have  it  placed  in  the  hands  of  a  trus- 
tee residing  at  or  near  the  place  of  her  resi- 
dence. She  accordingly  applied  on  the  14th  of 
August,  1874,  to  the  circuit  court  of  Clinton 
County,  Missouri,  in  which  she  resides,  to 
appoint  a  trustee  there  to  act  for  her  in  the 
place  of  the  said  Coltrane;  and  on  the  next 
day  Granville  M.  Hiatt  was  appointed  as  trus- 
tee by  the  said  court,  and  executed  a  bond 
with  security  as  such  trustee  accordingly. 

On  the  7th  day  of  September,  1874,  Mrs. 
Worrell  brought  her  suit  in  the  circuit  court 
of  Carrol  county  to  obtain  a  settlement  of  the 
account  of  her  said  trustee,  Coltrane.  and  a 
decree  for  a  transfer  of  the  trust  fund  re- 
maining in  his  hands  to  the  place  of  her 
residence  in  Missouri.  In  her  bill,  to  which 
she  made  the  said  Coltrane,  Kyle,  and  Amos 
Worrell,  her  husband,  defendants,  am^ngr 
other  things,  she  charges  that  she  removed 
to  the  state  of  Missouri  before  the  war,  of 
which  state  she  is  now  a  resident  and  citizen, 
and  not  of  the  state  of  Virginia,  in  which 
latter  state  she  has  not  resided  for  twelve  or 
fifteen  years;  that  the  state  of  Missou- 

438  ri  is  her  *permanent  home,  and  she  in- 
tends  to  reside  there  as  long  as   she 

lives;  that  she  desires  to  remove  the  fund 
and  money  due  her  under  said  trust  deed  to 
the  state  of  Missouri,  and  has  caused  one 
Granville  M.  Hiatt,  a  citizen  of  that  state,  to 
be  appointed  a  trustee  to  execute  the  trusts 
created  for  her  in  said  deed.  She  filed  with 
her  bill  documentary  evidence  of  his  appoint- 
ment  and  qualification  as  such  in  the  circuit 
'^ourt  of  Clinton  county,  Missouri,  She  states 
that  he  has  accepted  the  trust,  and  executed 
bond  with  good  security  conditioned  accord- 
ing to  law,  a  copy  of  which  she  also  filed 
with  her  bill.  "She  states  that  she  has  given 
compelled  to  make  two  or  three  trips  to  this 
state  to  get  funds,  as  all  appeals  by  letter 
proved  unsuccessful,  and  that  the  trouble  and 
expense  of  the  trips  is  very  considerable  and 
largely  exhausts  the  funds,  and  unless  she 
can  get  her  money  transmitted  to  Missouri 
she  will   soon  have  spent  it  all   in  traveling 
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from  the  latter-named  state  here  and  back 
again.  She  states  that  the  trustee,  Coltrane, 
has  never  jnade  any  settlement  of  the  trust 
estate  in  his  hands,  or  rendered  accounts 
according  to  the  terms  of  the  deed,"  &c. 
After  making  defendants  to  the  bill  as  afore- 
said, and  praying  a  settlement  of  the  trust  ac- 
count, she  further  prays  that  a  decree  may 
be  made  for  the  removal  and  transmission 
of  the  trust  fund  to  Missouri;  that  the  same 
be  paid  over  to  said  Hiatt  for  the  purpose 
of  being  so  removed  and  transmitted,  and 
that  she  may  have  such  further  general  and 
special  relief  as  the  nature  of  her  case  may 
require  and  equity  can  give. 

On  the  13th  day  of  October,  1874,  said  Col- 
trane  filed  his  answer  to  said  bill  in  which, 
among  other  things,  he  says,  "that  a  consider- 
able portion  of  the  fund  placed  in  his  hands 
consisted  of  bonds  and  notes,  and  he  believing 
those  amounts  as  secure  as  he  could  make 
them,  deemed  it  unnecessary  to  collect  and 
loan  the  same  to  others  perhaps  not  so  re- 
sponsible. Of  the  remainder,  respond- 
438  ent  ^admits  that  he  invested  but  little, 
and  for  the  reason  that  he  met  with 
no  opportunity  he  considered  perfectly  safe." 
He  further  says  "that  in  the  spring  of  1863 
he  had  on  hand  one  thousand  dollars  of  Con- 
federate money  belonging  to  said  fund,  and 
which  sum  he  invested  in  Confederate  states 
bonds,  believing  that  to  be  the  best  manner 
in  which  he  could  invest  the  same  at  that 
time,  as  complainant  had  absented  herself 
from  the  state,  and  he  could  not  pay  her  any- 
thing, and  which  he  has  now  on  hand,  and 
thinks  should  be  allowed  him  in  settlement." 
He  denies  the  allegation  of  the  bill,  "that 
complainant  has  repeatedly  tried  to  get 
money  from  him  for  her  actual  wants,  and 
has  at  all  times  been  unsuccessful."  He  fur- 
ther "denies  that  the  terms  of  the  deed  re- 
quired him  to  make  any  settlement,  but 
states  that  he  always  has  been  and  now  is 
ready  and  willing  to  have  a  settlement." 
He  further  states  that  he  "believes  that  the 
interest  has  always  been  more  than  sufficient 
for  her  wants,  as  she  has  never  called  upon 
him  for  the  whole  of  the  interest,  and  of  the 
part  received  by  her  she  has  now,  your  re- 
spondent believes,  some  $400  loaned  out." 
He  asks  ^*that  under  the  provisions  of  the 
act  of  the  general  assembly  in  such  cases 
provided,  he  may  have  an  abatement  of  four 
years'  interest  in  the  settlement  of  his  ac- 
cotmts  as  said  trustee."  He  insists  "that  in 
equity  he  is  entitled  to  so  much  at  least,  the 
complainant  having  absented  herself  from 
this  state  during  the  time  of  the  late  war, 
and  thereby  prevented  him  from  having  any 
opportunity  to  pay  her  any  portion  of  the 
interest  due  her,  which  he  would  have  done 
had  she  been  here,  and  which  amounts  were 
therefore  lost  to  him  without  any  fault  of  his, 
having  saved  and  kept  secure  the  fund  placed 
in  his  hands  during  the  time  of  the  late  war 
and  financial  troubles,  when  so  many  estates 
were  lost,  and  when  respondent  lost  of  hi- 
own  m-eans,  and  unavoidably,  a  much 
440  *larger  amount  than  the  amount  of 
the  trust  funds  in  his  hands." 
He  farther  states  that  he  "is  advised  and 


so  answers  that  of  the  fund  placed  in  his 
hands  the  complainant  is  only  entitled  to 
receive,  and  he  authorized  to  pay  to  her,  the 
interest  and  so  much  of  the  principal  as 
may  be  necessary  for  her  comfortable  support, 
and  that  a  court  of  equity  will  not  cause  a 
trust  fund  to  be  removed  to  a  foreign  state 
upon  such  a  state  of  facts  as  are  presented  in 
this  case;  that  he  insists  that  he  has  faith- 
fully performed  his  duty  as  trustee,  and  that 
if  the  provisions  of  the  deed  really  entered 
into  between  the  complainant  and  Amos 
Worrell  should,  on  investigation,  prove  to 
be  what  he  really  thinks  they  are,  he  would 
not  be  authorized  to  pay  any  portion  of  said 
fund  more  than  accrued  interest  and  so  much 
of  the  principal  as  might  be  necessary  for 
her  support,  and  that  if  he  did  so  pay  over 
the  same  the  said  Amos  Worrell  might  here- 
after be  entitled  to  recover  the  same  of  him." 

It  appears  that  answers  were  filed  by  the 
two  other  defendants,  Kyle  and  Amos  Wor- 
rell. Kyle's  is  ^ot  material,  and  need  not 
be  further  noticed  here.  Amos  Worrell's  is 
not  in  the  copy  of  the  record  before  this  court, 
no  doubt  because  not  considered  material. 

On  the  20th  of  October,  1874,  there  was  a 
decree  for  the  settlement  of  the  accounts  of 
said  Coltrane  before  one  of  the  commis- 
sioners of  the  court,  who  was  directed  to 
state  and  adjust  the  same,  and  make  report 
to  the  court. 

On  the  9th  of  April,  1875,  the  report  of  the 
settlement  made  by  Commissioner  Brown 
in  pursuance  of  said  decree  was  filed  in  the 
cause.  The  commissioner  submitted  four 
statements  of  the  settlement  of  said  Col- 
trane's  account  as  trustee.  "In  the  first 
statement  he  is  charged  with  interest  during 
the  war,  and  is  not  allowed  a  credit  for  the 
Confederate  money  received  and  bonded 
441  as  stated  in  *his  deposition.  This 
statement  shows  a  balance  of  $2,557.54 
principal,  and  $495.28  interest  due  from  said 
trustee  on  the  20th  day  of  April,  1875.  In 
Statement  No.  2  no  interest  is  charged  from 
April  30,  1861,  to  April  23,  1865,  which,  in 
this  account,  is  the  same  as  striking  off  the 
interest  from  April  17,  1861,  to  April  10,  1865, 
but  said  trustee  is  not  allowed  a  credit  for 
the  money  bonded  as  aforesaid.  This  state- 
ment shows  a  balance  of  $2,459.25  principal 
due  from  said  trustee  April  20,  1875.  In 
Statement  No.  3  interest  is  charged  during 
the  war,  but  the  said  trustee  is  allowed  a 
credit  for  the  money  bonded  as  aforesaid. 
This  shows  a  balance  of  $2,149.92  principal 
due  from  said  trustee  April  20,  1875.  In 
Statement  No.  4  no  interest  is  charged  during 
the  period,"  &c.,  "and  the  said  trustee  is 
allowed  a  credit  for  money  bonded  as  afore- 
said. This  statement  shows  a  balance  of  $1.- 
267.52  principal  due  from  said  trustee  April 
20,  1875." 

On  the  2d  of  April,  1875,  said  Coltrane's 
deposition  was  taken  by  the  commissioner,  in 
which  he  states  "that  sometime  in  1863  he 
n vested  in  Confederate  bonds  the  sum  of 
■J810  of  the  funds  in  his  hands  as  trustee  for 
Darthula  Worrell,  which  bonds  are  filed  with 
the  papers  of  the  suit  mentioned  in  the  cap- 
tion, and  says  also  that  he  was  not  authorized 
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to  do  so  by  any  order  of  court  nor  Mrs.  Wor- 
rell either,  and  the  main  reason  for  invest- 
ing in  Confederate  bonds  was,  that  he  could 
get  a  higher  rate  of  interest,  and  Mrs.  Wor- 
rell being  absent  from  the  state,  he  did  not 
know  what  better  he'  could  do." 

Afterwards,  to- wit:  on  the  30th  of  July, 
1875,  said  Coltrane*s  deposition  was  again 
taken  in  the  case,  and  appears  to  have  been 
taken  by  or  in  behalf  of  the  complainant. 
The  witness  then  proved  that  the  largest 
part  of  the  money  invested  by  him,  as  trustee 
aforesaid,  in  Confederate  bonds,  was  re- 
ceived by  him  from  C.  F.  Worrell 
442  ♦in  the  spring  of  1863,  out  of  money 
due  for  the  purchase  of  a  tract  of 
land  of  the  said  trustee,  Kyle,  in  1857,  and 
that  so  far  as  witness  knew,  said  Worrell 
was  then  and  has  since  continued  solvent. 

On  the  16th  of  October,  1875,  the  cause 
came  on  to  be  heard  upon  the  bill,  exhibits, 
answers,    depositions,    orders    and    decrees 
entered  therein,  the  report  of  Commissioner 
Brown,   and   argument  of   counsel.     Where- 
upon the  court  being  of  opinion  that  the  first 
statement  of  Commissioner  Brown  is  the  cor- 
rect one  in  the  case,  with  this  exception,  that 
the  defendant,  Coltrane,  should  receive  credit 
for  the  amount  of  Confederate  money  paid  in 
taxes  in  1864  and  1865,  at  its  par  value,  instead 
of  its  scaled  value,  he  was  allowed  a  further 
credit  of  $23.76,  of  date  March  12,  1864,  and 
of  $147  of  date  February  11,  1865,  being  the 
difference    between    the    par    value    of    said 
amounts  and  the  scaled  value  allowed  by  the 
commissioner;   and  the   court  adopted  and 
confirmed  the  first  statement  of  said  report, 
with  the  amendment  aforesaid.  It  was  there- 
fore decreed  that  the  complainant,  Darthula 
Worrell,  recover  against  the  defendant,  Col- 
trane, the  sum  of  $2,557.54,  principal,  with 
legal  interest  thereon  from  the  20th  day  of 
April,  1875,  and  $495.28,  interest,  subject  to 
a  credit  of  $23.75.  of  date   March  12,  1864, 
and  $147  of  date  February  11,   1865,  to  be 
applied  as  a  credit  on  the  last  mentioned 
amount,  to-wit:    the  $495.28  interest.     And 
it  was  further  decreed  that  unless  the  de- 
fendant, Coltrane,  shall  pay  over  to  Gran- 
ville M.  Hiatt,  the  trustee  appointed  by  the 
circuit   court   of   Clinton   county,   Missouri, 
appointed  as  such  in  this  behalf,  his  agent 
or   attorney-in-fact,    within   sixty    days,   all 
moneys  in  his  hands  belonging  to  the  trust 
funds,  and  all  notes,  stocks  and  securities  of 
every  description,  of  the  trust  fund,  execu- 
tion shall  issue  in  the  name  of  said  Gran- 
ville M.  Hiatt,  for  the  amount  herein-before 
decreed  against  said  Coltrane,  or  for 
443      such   *amount  or  part   of  said   trust 
funds    which    he,   the    said    Coltrane, 
shall  fail  to  account  for  and  pay  or  turn 
over  to  said   Hiatt  within   the   time   afore- 
said.    And  it  appearing  that  the  complain- 
ant has  complied  with  the  provisions  of  the 
statute  in  such  case  made  and  provided,  it 
was  further  decreed  that  the  trust  funds  be 
removed   to   the    state   of   Missouri,   to   be 
held   by   said   Hiatt,   as    trustee,   according 
to    the    terms    of    the    deed    of    trust    and 
separation  aforesaid,  and  the  statute  in  such 
case  made  and  provided.    And  there  was  a 


decree  for  costs  in  favor  of  the  complain- 
ant against  said  Coltrane;  and  the  cause 
was  continued  with  leave  to  the  complain- 
ant to  apply  for  any  further  relief  necessary 
to  carry  into  effect  this  decree. 

From  the  said  decree  of  the  16th  day  of 
October,  1875,  the  said  Ira  B.  Coltrane  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 
which  was  accordingly  awarded. 

J.  A.  Walker,  for  the  appellant. 

Tipton  &  Brown,  for  the  appellee. 

MONCURE,  P.,  after  stating  the  case, 
proceeded: 

The  first  and  principal  assignment  of  er- 
ror in  the  decree  appealed  from  in  this  case 
is,  that  credit  was  not  therein  given  to  the 
trustee,  Coltrane,  in  the  settlement  of  his 
account  as  trustee,  for  eight  hundred  and 
ten  dollars,  claimed  by  him  as  having  been 
invested  in  1863  or  1864  in  Confederate 
bonds  on  account  of  the  trust.  This  is  in- 
deed the  only  assignment  of  error  on  ac- 
count of  which,  it  seems,  that  an  appeal  in 
this  case  was  allowed,  though  all  the  assign- 
ments of  error  made  in  the  petition,  or  ore 
tenus  or  in  writing,  in  the  argument,  will 
be  noticed  in  this  opinion. 

I  do  not  think  there  is  any  error  in 
444  the  decree  in  ♦respect  to  the  said  first 
and  principal  assignment  of  error. 
The  investment  of  $810  therein  mentioned 
was  made  out  of  money  the  largest  part  of 
which  the  trustee.  Coltrane,  admits  he  col- 
lected in  Confederate  money,  in  the  spring 
of  1863,  from  C  F.  Worrell.  He  says  there 
were  some  small  amounts  collected  from 
other  parties,  but  he  cannot  state  from 
whom. 

Now,  was  he  warranted  by  law  in  making 
such  collection  when  and  under  the  circum- 
stances he  did? 

I  say  no,  according  to  well-settled  princi- 
ples of  law.  In  the  spring  of  1863  Confed- 
erate money  was  very  greatly  depreciated,  and 
a  fiduciary  had  not  then  a  right  to  receive 
Confederate  money  at  par  in  discharge  of 
a  well-secured  specie  debt,  except  under 
peculiar  and  extraordinary  circumstances. 
The  debt  on  account  of  which  the  said  col- 
lection was .  made  was  certainly  a  well- 
secured  specie  debt  when  such  collection 
was  made,  and  was  most  likely  so  to  continue. 
Coltrane  himself  proves  that  C.  W.  Worrell, 
the  debtor  from  whom  the  collection  was  made, 
"was  and  has  been  solvent."  But  the  debt 
due  by  Worrell  was  also  secured  by  a  lien 
on  real  estate,  which  was  duly  recorded. 
It  was  a  part  of  the  purchase  money  of  land 
sold  and  conveyed  by  William  Kyle,  trustee 
for  Amos  and  Darthula  Worrell,  by  deed 
dated  the  23d  of  February,  1858.  and  duly 
recorded  on  the  same  day  in  the  clerk's 
office  of  the  county  court  of  Carroll,  in  which 
county  the  said  land  was  situate.  In  the 
said  deed  a  lien  was  expressly  reserved  on 
the  said  land  for  the  purchase  money.  It  is 
not  pretended  that  the  land  was  not  ample 
security  for  the  purchase  money.  Here, 
then,  was  a  double  security  of  this  debt,  the 


154 


aoGRATT. 


Virginia  Rbforts,  Annotated. 


445,  44«,  447,  4a 


solvency  .of  the  debtor  personally,  and  the 
specific  lien  reserved  upon  the  land.  Were 
there  any  peculiar  and  extraordinary  circum- 
stances in  existence  which  warranted  the 
collection  of  the  said  debt  or  any  part  of  it  in 

Confederate  money  at  par,  depreciated 
4tf     in  yalue  as  it  was  '''in  the  spring  of 

1863?  Certainly  not.  What  occasion 
had  the  trustee,  in  the  execution  of  his 
trust,  for  the  money,  or  any  part  of  it,  at 
that  time?  None  whatever.  The  only  per- 
son in  the  world  who  had  any  interest  in  it 
was  the  beneficiary  in  the  trust,  who  had  re- 
moved to  the  state  of  Missouri  before  the 
war,  and  continued  since  to  reside  there. 
No  payment  had  been  made  to  her  by  the 
tnistee  since  the  war  commenced,  and  there 
would  be  no  power  to  make  such  payment 
until  the  war  was  ended,  Virginia  and  Mis- 
souri being  on  opposite  sides  of  the  bellig-  j 
erent  line.  No  one  could  tell  in  the  spring 
of  1863  when  the  war  would  be  at  an  end. 
That  was  about  the  middle  of  the  war.  It 
was  the  plain  duty  of  this  trustee  to  con- 
tinue to  hold,  as  he  had  a  right  to  do  and 
easily  might  have  done,  this  well  and  per- 
manently secured  specie  debt  until  ^e  end 
of  the  war,  instead  of  collecting  it  or  any 
part  of  it  in  the  spring  of  1863  in  greatly 
depreciated  Confederate  currency  at  par,  only 
to  invest  the  same  in  Confederate  bonds,  no 
less  depreciated  in  value  below  their  nominal 
amount.  In  regard  to  the  small  amounts 
said  by  Coltrane  to  have  been  collected  from 
other  parties,  he  could  not  state  from  whom, 
the  matter  is  altogether  too  vague  to  be  of 
any  account.  Most,  if  not  all,  of  the  bonds 
and  notes  placed  in  his  hands  as  trustee  were 
doubtless  good  debts.  He  says  in  his  an- 
swer, that  "believing  those  amounts  as  se- 
cure as  he  could  make  them,  he  deemed  it 
unnecessary  to  collect  and  loan  the  same  to 
others,  perhaps   not   as   responsible." 

These  bonds  and  notes  were  placed  in  his 
h?nds  as  trustee  on  the  27th  of  June,  1857. 
They  were  all  due  except  the  three  bonds  of 
C.  F.  Worrell,  on  the  30th  of  October,  1857, 
three  and  a  half  years  before  the  war.  The 
trustee  had  ample  time  to  have  collected 
them  before  the  war,  if   such  collection   had 

been  necessary  or  proper.  If  he  did 
446     not  do  so,  it  was  no  doubt  because  ♦he 

considered  them  perfectly  good.  The 
bonds  of  Worrell,  we  have  seen,  were  not 
only  good  by  reason  of  the  general  solvency 
of  the  debtor,  but  also  because  they  were  se- 
cured by  a  lien  on  real  estate;  and  they 
amounted  to  more  than  double  the  amount 
of  all  the  other  bonds  put  together.  It  may 
well  be  assumed  in  this  controversy,  there- 
frre.  that  all  of  these  bonds  were  good  and 
solvent  and  well  secured,  and  that  the  trus- 
tee had  no  power,  in  the  spring  of  1863,  to 
receive  payment  of  any  of  them  in  depre- 
ciated Confederate  currency  at  par. 

I  am,  therefore,  clearlv  of  opinion,  that 
there  is  no  error  in  the  decree  in  respect  to 
the  matter  of  the  first  assignment  of  error, 
and  that  this  position  is  fully  sustained  by  the 
cases  cited  on  the  subject  by  the  counsel 
for  the  appellee.  The  following  are  the 
cases  or  some  of  them,  which  were  so  cited : 


Williams'  adm'r  v,  Skinker,  25  Gratt.  507, 
518,  519  and  524;  Crickard's  ex'or  v,  Crick- 
ard's  legatees,  Id.  410,  418,  419,  424  and  425; 
Moss  V.  Moorman,  24  Id.  97;  Hannah  v. 
Boyd,  25  Gratt  692,  701;  Ammon's  adm'r  v, 
Wolfe,  &c.,  26  Id.  621;  Walker  v.  Beauchler, 
27  Id.  511. 

The  second  assignment  of  error  in  the 
decree  (which,  however,  is  not  made  in  the 
petition  for  an  appeal  in  the  case),  is  that 
the  appellant  is  charged  with  interest  dur- 
ing the  war. 

In  the  ordinary  case  of  debtor  and  credit- 
or, where  they  reside  on  the  same  side  of  a 
belligerent  line,  the  debt  bears  interest  dur- 
ing the  war,  which  is  recoverable,  notwith- 
standing the  act  of  assembly  on  the  subject. 
But  where  they  reside  on  different  sides  of 
the  belligenent  line,  interest  on  the  debt 
during  the  war  is  not  recoverable;  and  this 
is  not  the  effect  of  the  said  act  of  assembly, 
but  of  principles  of  law  which  have  been  long 
since  recognized  and  established.  This,  how- 
ever, is  not  an  ordinary  case  of  debtor  and 
creditor,  but  a  case  in  which  a  trustee  holds 

447  bonds  and  notes  in  his  hands  for  '*'the 
benefit  of  a  cestui  que  trust.   Can  such 

a  trustee  avoid  liability  to  his  cestui  que 
trust  for  interest  on  the  trust  fund  during 
the  war,  when  he  has  already  collected  such 
interest  or  may  collect  it  hereafter? 

It  does  not  appear  that  the  debtors  to  the 
trustee  for  the  trust  fund,  or  any  part  of  it, 
ever  have  refused  or  will  refuse  to  pay  such 
interest  to  the  trustee.  The  fact  is,  those 
debtors  and  the  trustee  always,  during  the 
war,  lived  on  the  same  side  of  the  belliger- 
ent line,  and  there  was  always  on  that  side 
a  hand  to  receive  payment  of  interest  from 
them.  A  trustee  cannot  derive  a  profit  from 
the  trust  fund  without  rendering  any  equiv- 
alent therefor.  He  is  bound  to  execute  the 
trust  for  the  benefit  of  the  cestui  que  trust, 
whether  the  latter  live  at  home  or  abroad, 
or  the  trust  is  to  be  executed  in  peace  or  in 
war.  If  the  trust  fund  be  perfectly  secure, 
and  bearing  interest  at  the  beginning  of  the 
war,  he  cannot  voluntarily  change  it  so  as 
to  make  it  insecure  and  bear  no  interest.  I 
am  therefore  of  opinion  that  there  is  no  er- 
ror in  the  decree  in  respect  to  the  matter  of 
the  second  assignment  of  error. 

The  third  assignment  of  error  in  the  de- 
cree is  that  the  accounts  should  have  been 
stated  on  the  principle  of  the  cases  of 
Cranberry  v.  Cranberry,  1  Wash.  246,  and 
Burwell's  cx'or  v.  Anderson,  adm'r  3  Leigh, 
348.  (And  this  assignment  of  error  was 
made  for  the  first  time  in  the  argument.) 

Without  stating  what  the  principle  of 
those  cases  is,  I  think  it  very  clear  that  the 
account  stated  by  the  commissioner  in  this  case 
is  stated  on  a  principle  which  can  do  no  in- 
justice to  the  trustee  who  was  bound  by  the 
express  terms  of  the  trust  to  apply  the  interest 
and  so  much  as  might  be  sufficient  of  the  prin- 
cipal  of  the  trust  fund  in  his  hands  or  under 
his  control,  to  the  sole  and  separate  use  of 
the  said  Darthula  Worrell.  She  has  not  re- 
ceived from  the  trustee,  as  he  admits, 

448  the  whole  amount  of  the  ♦interest  on 
the  trust  fund,  which  she  was  certainly 
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entitled  to  receive,  and  he  has  not  been 
charged  with  any  interest  upon  interest  in 
the  mode  of  stating  the  account. 

The  fourth  and  last  assignment  of  error 
in  the  decree  is,  that  "the  direction  for  the 
removal  of  the  fund  to  Missouri  was  errone- 
ous. The  trustee  appointed  in  Missouri  was 
not  legally  appointed,  and  is  not  entitled  to 
receive  the  fund." 

I  think  the  decree  is  not  erroneous  in  this 
respect.  The  law  under  which  this  proceed- 
ing for  the  appointment  of  a  trustee  in  and 
the  transfer  of  a  trust  fund  to  another  state, 
is  in  the  Code,  ch.  125,  §§  6  and  7,  p.  936, 
and  is  in  these  words: 

"6.  When  any  personal  estate  in  this  state 
is  vested  in  a  trustee  resident  therein,  and 
those  having  the  beneficial  interest  in  the 
said  estate  are  non-residents  of  this  state, 
the  circuit  court  of  the  county  or  corpora- 
tion in  which  the  said  trustee  may  reside 
may,  on  a  petition  or  a  bill  in  equity,  filed 
for  that  purpose,  order  him  or  his  personal 
representative  to  pay,  transfer  and  deliver 
the  said  estate,  or  any  part  of  it,  to  a  non- 
resident trustee  appointed  by  some  court  of 
record  in  the  state  in  which  the  said  bene- 
ficiaries reside. 

"7.  No  such  order  shall  be  made  in  the 
case  of  a  petition  until  notice  of  the  ap- 
plication shall  have  been  given  to  all  per- 
sons interested  in  the  trust  estate,  nor  until 
the  court  shall  be  satisfied,  by  authentic 
documentary  evidence,  that  the  non-resident 
trustee  appointed  as  aforesaid  has  given 
bond,  with  sufficient  security,  for  the  faith- 
ful execution  of  the  trust,  nor  until  it  is  sat- 
isfied that  the  payment  and  removal  of  such 
estate  out  of  the  state  will  not  prejudice  the 
right  of  any  person  interested  or  to  become 
interested  therein." 

The  proceedings  in  this  case  for  the  ap- 
pointment of  a  trustee  in  the  state  of  Mis- 
souri are  very  formal,  and  there  seems  to 
be  no  defect  therein,  except  that  there 
449  is  *no  certificate  of  "the  judge  of  the 
circuit  court  of  Clinton  county,  Mis- 
souri," added  to  the  record  of  that  court, 
attested  by  the  clerk  thereof,  with  the  seal  of 
the  court  annexed,  which  record  is  filed  as 
an  exhibit  in  this  case.  See  Code,  ch.  172,  § 
15,  p.  1108.  But  there  was  no  exception  or 
objection  to  the  said  exhibit  on  that  ground 
or  any  other,  cither  in  any  of  the  answers 
or  other  proceedings  in  the  case  in  the  court 
below,  nor  until  the  said  fifth  assignment 
of  error  was  made  to  the  said  decree.  I 
think  it  was  then  too  late  to  make  the  ob- 
jection for  the  first  time,  and  that  the  trus- 
tee in  Missouri  must  be  considered,  as  no 
doubt  he  was  in  fact,  duly  appointed. 

The  case  comes  within  the  category  of 
cases  to  which  the  statute  applies,  author- 
izing a  transfer  of  property  of  a  cestui  que 
trust  to  another  state.  "When  any  personal 
estate  in  this  state  is  vested  in  a  trustee 
resident  therein,  and  those  having  the  bene- 
ficial interest  in  the  said  estate  are  non- 
residents of  this  state,"  is  the  language  of 
the  statute. 

Now,  Mrs.  Worrell  is  the  only  person 
who  can  be  said  to  have  any  beneficial  in- 


terest in  the  said  estate,  in  the  ni^aninj^  of 
the  statute.  During  her  life  she  is  certainly 
entitled  to  the  interest  on  the  subject,  and 
so  much  of  the  principal  as  may  be  neces- 
sary for  her  comfortable  maintenance;  "and 
full  power  is  given  to  her,  if  she  should  die 
before  her  husband,  to  dispose  of  the  trust 
fund  by  any  last  will  and  testament  by  her 
to  be  made  and  executed  as  the  laws  of  Vir- 
ginia direct  wills  of  personal  estate  to  be 
executed;  and  in  case  she  should  survive 
her  husband,  then  the  funds  of  said  trustee 
are  to  be  paid  over  to  said  Darthula,  to  be 
disposed  oi  and  used  by  her  as  her  absolute 
property."  After  this  full  conveyance  of 
the  subject  to  her  or  for  her  use,  the  deed 
thus   proceeds:    "And   the   said   Amos 

450  Worrell   doth   hereby  relinquish   *and 
release  all  claims  to  the  said  fund  for 

himself  and  all  persons  claiming  under  him, 
and  doth  agree  that  the  full  control  and  use 
thereof  shall  be  in  the  said  Darthula,  as 
herein  provided  for."  She  is  certainly  en- 
titled to  the  fund  absolutely,  subject  only, 
if  to  anything,  to  one  possible  contingency, 
to-wit:  the  contingency  of  her  dying  before 
her  hu&band  without, having  disposed  of  the 
trust  fund  by  last  will  and  testament  as 
aforesaid.  What  would  become  of  the  fund 
in  that  single  contingency  it  is  unnecessary 
here  to  decide.  But  it  is  a  contingency  en- 
tirely within  her  power  and  control,  which 
may  at  any  time  easily  be  exercised  by  her, 
and  has  no  doubt  already  been  so  exercised. 
It  cannot  be  regarded  by  the  husband  as  of 
any  value,  and  he  has  interposed  no  objec- 
tion, on  that  or  any  other  ground,  to  the  re- 
moval of  the  trust  fund  to  the  state  wherein 
the  beneficiary  resides.  Can  the  trustee  in 
Virginia  interpose  any  such  objection?  The 
only  substantial  beneficiary  having  been  for 
many  years  a  resident  of  the  state  of  Mis- 
souri, and  intending  permanently  to  reside 
there,  ought  not  the  trust  fund  be  there 
also?  The  record  shows  how  inconvenient 
has  been  her  distant  separation  from  the 
fund  heretofore,  how  seldom  and  at  what 
expense  she  has  received  any  benefit  from 
it,  and  how  beneficial  it  would  be  to  her  to 
have  it  near  at  hand,  while  no  person  would 
be  thereby  injured. 

Upon  the  whole.  I  am  of  opinion  that 
there  is  no  error  in  the  decree,  at  least  in 
substance,  and  that  it  ought  to  be  affirmed, 
after  being  amended  in  the  form  of  a  draft 
which  I  have  prepared,  as  a  part  of  the  fore- 
going opinion. 

The  other  judges  concurred  in  the  opinion 
of   MONCURE,   P. 

451  *The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
their  counsel,  and  the  court  having  mature- 
ly considered  the  transcript  of  the  record  of 
the  said  decree  and  the  arguments  of  counsel, 
is  of  the  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  decree 
appealed  from  instead  of  being  as  it  is, 
should,  and  it  is  accordingly  adjudged,  or- 
dered and  decreed,  that  it  be  so  amended  as 
to  be  in  words  and  figures  following,  to-wit: 
The  cause  came  on  this  day  to  be  heard  upon 
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the  bill  of  complaint,  the  exhibits  filed,  the 
several  answers,  the  depositions  of  witnesses 
the  -^rder  and  decree  hetctofore  entered 
therein,  the  report  of  Commissioner  Brown, 
and  argument  of  counsel.  .  *.nd  the  court 
being  of  the  opinion  that  the  first  statement 
of  Commissioner  Brown  is  the  correct  one  in 
this  case,  with  this  exception,  that  the  de- 
fendant, Ira  B.  Coltrane,  should  receive  a 
credit  for  the  amount  of  Confederate  money 
paid  in  taxes  in  1864  and  1865,  at  its  par 
value  instead  of  its  scaled  value,  a  further 
credit  of  $23.75,  of  date  March  12,  1864,  and 
$147  of  date  February  1st,  1865.  being  the 
difference  between  the  par  value  of  said 
amount  and  the  scaled  value  allowed  by  the 
r'~.Tnissioner.  And  the  court  doth  receive, 
adopt  and  confirm  the  first  statement  of  said 
report  with  the  amendment  aforesaid.  It  is 
therefore  adjudged,  ordered  and  decreed  that 
the  complainant,  Darthula  Worrell,  recover 
against  the  defendant,  Ira  B.  Coltrane,  the 
sum  of  $2,557.54,  principal,  with  legal  inter- 
est thereon  from  the  20th  day  of  April,  1875, 
and  $495.28.  interest,  subject  to  a  credit  of 
$23.75,  of  date  March  12th,  1864,  and  $147, 
of  date  February  11th,  1865,  to  be  applied 
as  a  credit  on  the  last  mentioned  amount, 
to-wit:  the  $495.28,  interest. 
And  the  court  being  satisfied  by  authentic 

documentary  evidence  in  the  cause  that 
in    Granville  M.  Hiatt,  of  the  *county  of 

Clinton,  in  the  state  of  Missouri,  in 
which  the  said  Darthula  Worrell  resides,  has 
been  duly  appointed  by  the  circuit  court  of 
said  county  to  receive  and  hold  as  trustee 
the  fund  now  held  by  the  said  Ira  B.  Coltrane, 
as  trustee,  for  the  benefit  of  the  said  Darthula 
Worrell,  under  the  deed  of  trust  in  the  pro- 
ceedings mentioned,  and  also  that  the  said 
Granville  M.  Hiatt,  the  now  non-resident 
trustee  appointed  as  aforesaid,  has  given 
bond  with  sufficient  security  for  the  faithful 
execution  of  the  trust,  and  that  the  payment 
and  removal  of  the  said  fund  out  of  the  state 
will  not  prejudice  the  right  of  any  person 
interested  or  to  become  interested  therein,  it 
is  therefore  adjudged,  ordered  and  decreed 
that  the  said  trust  fund  now  held  by  the  said 
Coltrane  as  aforesaid,  being  the  sums  of 
money  and  interest  hereinbefore  recovered 
against  him  by  the  said  Darthula  Worrell  as 
aforesaid,  be  paid,  transferred  and  delivered 
to  the  said  Hiatt.  the  non-resident  trustee 
aforesaid,  to  be  held  and  disposed  of  by  him 
as  such  according  to  the  terms  of  the  deed  of 
trust  and  the  condition  of  the  bond  aforesaid. 
And  to  enforce  the  payment  of  the  said  sums 
of  money  and  interest  to  him,  he  may  sue 
out  executions  for  the  same  on  this  decree 
and  in  the  name  of  the  said  Darthula  Wor- 
rell for  his  use  as  such  trustee.  And  it  is 
further  adjudged,  ordered  and  decreed  that 
the  said  Darthula  Worrell  recover  against 
the  said  Ira  B.  Coltrane  her  costs  by  her 
expended  in  the  prosecution  of  this  suit; 
and  liberty  is  reserved  to  her,  or  her  non- 
resident trustee  for  her  benefit,  to  apply  to 
this  court  in  this  clause  hereafter,  by  mo- 
tion or  petition,  for  any  further  order  or 
decree  which  may  be  necessary  to  carry  into 
effect  the  decree. 


And  it  is  further  adjudged,  ordered  and 
decreed  that  the  said  decree  appealed  from, 
as  hereinbefore  amended,  be  affirmed,  and 
that  the  appellee,  Darthula  Worrell,  recover 

against  the  appellant  damages  accord- 
458    ing  to  law  *and  her  costs  by  her  about 

her  decree  in  the  appeal  expended; 
which  is  ordered  to  be  certified  to  the  cir- 
cuit court  of  Carroll  county. 

Decree  amended  and  affirmed. 


454 


*Wamplcr  v.  Wampler. 

July  Term,   1878,   WytheviUe. 


Bill  by  W  charges  that  W  and  wife  had  coiiTeyed  to 
his  son  E,  a  tract  of  lano  on  the  consideration  that 
E  should  provide  for  and  take  good  care  of  W  and 
his  wife  so  long  as  they  may  live,  in  a  comfortable 
manner,  both  in  sickness  and  health,  and  should 
build  a  comfortable  dwelling-house  for  them  on  the 
land,  and  that  he  utterly  failed  and  refused  to  com- 
ply with  his  agreement.  And  that  these  promises 
were  fraudulently  made  by  E  for  the  fraudulent 
purpose  of  obtaining  said  deed,  and  that  plaintiff 
relied  on  said  promises  and  would  not  have  exe- 
cuted said  deed  if  they  had  not  been  made;  and 
that  said  deed  was  obtained  by  means  of  said 
fraud  so  practiced  upon  him  by  E  upon  demurrer 
to  the  bill — Held: 

1.  Deeda — Fraud — Bavlty  Jurladletloa. — 
W  did  not  have  an  adequate  remedy  at  law  for 
the  failure  to  perform  either  of  the  considera- 
tions stated  in  the  bill,  and  equity  has  jurisdiction 
to    relieve    him. 

2.  Same — Same — Same.* — The  bill  charging  a 
fraud  by  E  in  procuring  the  deed,  on  that  ground 
equity  has  jurisdiction  to  give  relief. 

8.  Same — Same — Same. — The  court  of  equity 
may,  upon  these  facts,  if  sustained,  rescind  the 
contract,  set  aside  the  deed,  and  put  the  parties 
in  the  same  position  they  were  in  before  the  con- 
tract was  made  and  the  deed  executed. 

This  was  an  appeal  from  the  decree  of 
the  circuit  court  of  Bland  county  dismissing 
a  bill  filed  by  Abraham  Wampler  against 
his  son,  Ephraim  Wampler,  to  set  aside  a 
deed  which  the  plaintiff  and  his  wife  has  ex- 
ecuted, conveying  a  tract  of  land  to  the  said 
Ephraim  Wampler.  The  defendant  demur- 
red to  the  bill. 

The  cause  came  on  to  be  heard  at  the 
May  term,  1878,  of  the  court,  when  the 
455  court  sustained  the  demurrer  and  ♦dis- 
missed the  bill;  and  thereupon  Abra- 
ham Wampler  applied  to  a  judge  of  this 
court  for  an  appeal,  which  was  allowed. 
The  case  is  fully  stated  by  Judge  Christian 
in   his   opinion. 

Williams,  for  the  appellant. 
Crockett  &  Blair,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

*Deeds — Fraad — EqaltT  Jarlsdlctlon^ — ^The 
principal  ca*e  is  expresfly  affirmed  in  McMullin  v.  San- 
ders, 79  Va.  356,  and  in  MiUer  v.  Miller,  25  W.  Va.  503. 
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The  single  question  we  have  to  determine 
in  this  case  is,  whether  the  circuit  court  erred 
in  sustaining  the  demurrer  to  the  plaintiff's 
bill.  The  bill  charges  that  the  plaintiff  and 
his  wife  on  the  27th  November,  1872,  execut- 
ed a  deed  conveying  to  his  son  a  certain  tract 
of  land  therein  mentioned,  in  consideration 
(as  expressed  in  the  deed)  that  his  son 
"should  provide  for  and  take  good  care  of  him 
and  his  wife  so  long  as  they  may  live,  in  a 
comfortable  manner,  both  in  sickness  and  in 
health;"  and  for  the  further  consideration 
(not  expressed  in  the  deed)  that  his  said  son 
should  build  on  the  land  conveyed  a  good 
and   comfortable   dwelling-house. 

The  bill  contains   further  allegations,  as 
follows:  "The  said  Ephraim  Wampler frau- 
dulently induced  your  orator  to  believe,  by 
his  repeated  promises  and  assurances,  that 
if  your  orator  would  convey  him  the  said 
170  acres  of  land,  that  he  would  take  care  of 
and  comfortably  support  your  orator  and  his 
wife  during  their  entire  life,  and  would  build 
them    a    comfortable    dwelling-house;    and, 
with  a  view  to  make  himself  and  wife  com- 
fortable in  their  declining  years,  they  were 
induced  to  execute  said  deed,  the  said  Eph- 
raim   not   only   promising   to   take   care   of 
your  orator  and  wife  comfortably,  but  prom- 
ised and  agreed  to  build  your  orator  a  good, 
comfortable  dwelling-house    on    your 
456      orator's  land  for  his  residence.  *Your 
orator  avers  that  the  said  Ephraim  has 
utterly  failed  and  refused  to  comply  in   any 
respect  with  his  part  of  said  agreement— has 
utterly   failed    and  refuses  to  furnish  one  iota 
of  the  consideration  promised,  and  that  said 
promises  so  made  by  said  Ephraim  Wampler  , 
were  resorted  to  by  him  fraudulently  for  the 
fraudulent    purpose  of  obtaining    said    deed, 
and  that  your  orator  relied  on  said  promises, 
and  would  not  have  executed  said  deed  if  they 
had  not  been  made;  and  your  orator  charges 
that  said  deed  was  obtained  by  means  of  said 
fraud,  so  practiced  on  him  by  said  Emphraim 
Wampler;  that  he  took  possession  of  said 
170  acres  of  land  immediately  after  said  deed 
was    executed,    and    is    still    in    possession 
thereof  and  residing  thereon  with  his  family, 
and  has  not  furnished  to  your  orator  and  his 
wife   or  to  either  of  them  anything  whatever 
toward  their  maintenance  or  support,  but  on 
the  contrary  has  obtained  property  from  your 
orator   to  a  considerable  amount  and   has  not 
paid  him  therefor,  nor  has  he  built  your  ora- 
tor   the    dwelling-house    promised;    on    the 
contrary    has    contented  himself  with  simply 
putting  in  a  window  of  four  panes  of  glass 
in   your  orator's  own  old  house  in   which  he 
now   lives,  and  which  is  but  a  miserable  cabin, 
almost    entirely    unfit  for  human    habitation. 
Though  the  said  Ephraim  has  had  five  years 
in    which  to  do  something  toward  complying 
with    his  said  contract,    he  has  done  literally 
nothing  towards  it,  although  your  orator  has 
freouently  urged  him  to  do  so,  but  he  has 
uniformly  failed  to  do  so,  and  leaves  your 
orntor,  in  his  old  age,  to  take  care  of  him- 
self  and  his  wife  as  best  he  can,  without    the 
benefit  or  income  which  your  orator  could  de- 
rive from  said  land.  Your  orator  charges  that 
the  said  contract  of  his  said  son  amounts  to 


a  fraudulent  acquisition  and  inequitable  hold- 
ing of  said  land,  which  a  court  of  conscience 
will  not  tolerate  or  permit,  but  will  hold, 
as  your  orator  avers,  that  said  fraud  so 
practiced  by  said  Ephraim  Wampler, 
457  upon  your  orator,  ♦constitutes  said 
Ephraim,  an  implied  trustee,  holding 
said  land  for  your  orator's  benefit,  and  that 
a  court  of  equity  for  said  fraud  will  set 
aside  and  annul  said  deed,  rescind  said  con- 
tract and  remit  your  orator  to  his  rights  in 
said  land."    . 

The  bill  then  prays  that  the  deed  be  set 
aside  and  annulled,  and  the  land  be  recon- 
veyed  to  the  plaintiff,  and  for  general  relief. 

To  this  bill  the  defendant  demurred;  and 
the  circuit  court  sustained  the  demurrer, 
and  rendered  the  following  decree:  "The 
court  is  of  opinion  that  the  plaintiff  has 
ample  relief  at  law,  and  that  the  demurrer 
be  sustained  and  the  bill  dismissed,  and  that 
defendant  recover  of  complainant  the  costs 
of  this  suit." 

To  this  decree  an  appeal  and  supersedeas 
was  awarded  by  one  of  the  judges  of  this 
court. 

The  court  is  of  opinion  that  this  decree  of 
the  circuit  court  is  erroneous. 

Upon  the  demurrer,  of  course,  all  the  al- 
legations of  the  bill  must  be  taken  as  true. 
Ii  is  plain  that  the  plaintiff  did  not  have  a 
complete  and  adequate  remedy  at  law.  The 
consideration  for  the  deed  of  conve3rancc 
for  the  land,  as  alleged  in  the  bill,  was  the 
comfortable  support  of  the  grantor  and  his 
wife  during  their  lives,  and  the  erection  on 
the  land  conveyed  of  a  good  and  comforta- 
ble house.  This  was  a  continuing  obligration 
on  the  part  of  the  grantee.  It  was  to  con- 
tinue during  the  lives  of  the  grantors  and 
each  of  them.  At  the  end  of  the  first  year, 
^r  sooner,  the  grantors  had  the  right  of  ac- 
tion, if  the  covenant  for  support  was  not 
complied  with,  for  a  breach  of  the  cove- 
nant. In  such  action  damages -could  be  re- 
covered only  for  the  refusal  of  the  grantee 
to  perform  his  coven?»nt  up  to  the  time  of 
the  commencement  of  the  suit. 

But  the  obligation  for  support  and 
.458  maintenance  continued  *for  an  indefi- 
nite time,  during  the  lives  of  the  grant- 
ors and  each  of  them;  it  may  be  for  ten  or 
twenty  years.  Must  the  grantors  bring  their 
suit  every  six  months  or  twelve  months  for 
damages  for  a  failure  upon  the  part  of  the 
grantee  to  supply  them  with  food  and  cloth- 
ing? And  in  the  meantime,  having  conveyed 
their  all  to  the  grantee,  having  deprived 
themselves  of  the  means  of  support,  must 
thev  suffer  and  starve  until  by  suits  at  law 
and  exerutions  thev  could  compel  the  grantee 
to  supply  them  with  the  means  of  support? 
But  beside  the  consideration  of  support 
and  maintenance,  another  consideration  al- 
leged in  the  convevance  (and  this  upon  de- 
murrer must  be  taken  to  be  true)  was  that 
the  grantee  should  erect  upon  the  land  a 
comfortable  dwelling.  How  could  this  cove- 
nant, so  important  to  the  comfort  of  the 
grantees,  be  enforced  in  a  suit  at  law? 

We  think  it  is  clear  that  the  grantors  in 
his  case  did  not  have  a  complete  and  ade- 


158 


90GRATT. 


VnciNiA  RfiFORTs,  Annotated. 


458,  460,  461 


qnatc  remedjr  at  law,  and  that  upon  the 
facts  stated  in  the  record,  admitted  by  the 
demurrer  to  be  true,  a  court  of  equity  had 
the  undoubted  jurisdiction,  there  being  no 
complete  and  adequate  remedy  at  law,  if  not 
to  compel  a  specific  performance  of  the  con- 
tract on  the  part  of  the  grantee,  certainly  to 
rescind  the  contract,  annul  and  set  aside 
the  deed,  and  put  the  parties  in  the  same  po- 
sition thev  were  in  before  the  contract  was 
made  and  deed  delivered. 

But  there  is  another  ground  of  equity  ju- 
risdiction in  this  case.  There  is  a  positive 
and  distinct  allegation  of  fraud  in  the  bill. 
The  following  allegation  is  contained  in  the 
bill:  "The  said  promises  (i.  e.  for  support 
and  maintenance  and  the  building  of  a 
comfortable  dwelling),  so  made  by  said  Eph- 
raim  Wampler,  was  resorted  to  by  him  fraud- 
ulently for  the  fraudulent  purpose  of  ob- 
taining said  deed,  and  that  your  orator  re- 
lied on  said  promises,  and  would  not 
469  have  executed  said  deed  if  ♦they  had 
not  been  made.  And  your  orator  charges 
that  said  deed  was  obtained  by  means  of  said 
fraud  so  perpetrated  on  him  by  said  Ephraim 
Wampler."  Here,  then,  we  have  a  distinct 
and  specific  charge  of  fraud,  to-wit:  that  the 
promises  which  induced  the  grantor  to  part 
with  his  land  were  resorted  to  by  the  grantee 
with  a  fraudulent  purpose  and  intent  to 
obtain  a  deed  for  the  land  conveyed. 

Now,  fraud  is  universally  conceded  to  be 
a  ground  of  equitable  jurisdiction.  The 
first  province  of  a  court  of  equity  bein^  to 
enforce  truth  and  fairness  in  the  dealmgs 
of  men,  the  prevention  and  correction  of 
fraud  is  part  of  the  original  and  proper  of- 
fice of  the  court. 

Courts  of  equity  have  an  original,  inde- 
pendent and  inherent  jurisdiction  to  relieve 
against  every  species  of  fraud.  Every  trans- 
fer or  conveyance  of  property,  by  what 
means  soever  it  be  done,  is  In  equity  vitiated 
by  fraud.  Deeds,  obligations,  contracts, 
awards,  judgments,  or  decrees  may  be  the 
instruments  to  which  parties  may  resort  to 
cover  fraud,  and  through  which  they  may 
obtain  the  most  unrighteous  adv^^tages, 
but  none  of  such  devices  or  instruments 
will  be  permitted  by  a  court  of  equity  to  ob- 
struct the  requisition  of  justice.  If  a  case 
of  fraud  be  established  a  court  of  equity  will 
set  aside  all  transactions  founded  upon  it 
bv  whatever  machinery  they  may  have  been 
effected,  and  notwithstanding  any  contriv- 
ance by  which  it  may  have  been  attempted 
to  protect  them.  These  principles  have  now 
become  axioms  of  equity  jurisprudence. 

Applying  these  principles  to  the  case  before 
US,  we  are  of  opinion  that  the  decree  of  the 
circuit  court  sustaining  the  demurrer  to  the 
plaintiffs  bill  was  plainly  erroneous.  The 
plaintiff  ought  to  have  been  permitted  to 
establish  by  proof  the  fraud  alleged  in  his 
bin  instead  of  being  dismissed  by  that  court 
and  sent  to  a  court  of  law  to  lit!  ate  his 
rights,  when  it  is  plain,  from  the  very 
466  *naturc  of  his  demand  and  the  con- 
tinuing obligation  of  the  defendant, 
the  plaintiff  could  not  have  a  complete  and 
adequate  remedy. 


For  these  reasons  the  court  is  of  opinion 
that  the  decree  of  the  circuit  court  sustain- 
ing the  demurrer  and  dismissing  the  plain- 
tiffs bill  be  reversed  and  the  cause 
remanded  to  said  circuit  court  with  instruc- 
tions to  overrule  the  demurrer  and  require 
the  defendant  to  file  his  answer  to  said  bill, 
that  the  case  may  be  heard  and  determined 
upon  bill  and  answer,  and  such  evidence  as 
either  party  may  lawfully  produce. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
council,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree,  and  the  arguments  of  counsel,  is  of 
the  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  decree  of 
said  circuit  court  sustaining  the  defendant's 
demurrer  to  the  plaintiffs  bill  is  erroneous. 
It  is  therefore  decreed  and  ordered  that  the 
said  decree  be  reversed  and  annulled,  and 
that  the  appellant  recover  of  the  appellee 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  and  writ  of  supersedeas 
here.  And  this  court,  proceeding  to  render 
such  decree  as  the  said  circuit  court  ought 
to  have  rendered,  it  is  further  decreed  and 
ordered  that  the  said  demurrer  be  over- 
ruled; and  the  cause  is  remanded  to  the  said 
circuit  court  for  further  proceedings  to  be 
had  therein.  All  of  which  is  ordered  to  be 
certified  to  that  court. 

Decree  reversed. 


461      *Harman  ft  als.  v.  Davis,  Adm'r,  ft  als. 

July  Term,   1878,   Wythevillc. 

Upon  a  bill  by  the  widow  and  the  two  distributees  of 
H,  the  distributees  being  infants,  against  D,  the  ad- 
ministrator, and  his  sureties,  for  the  settlement  of 
his  account  and  distribution,  a  commissioner  reports 
D  indebted  in  the  sum  of  $7,942.39;  and  D  excepts 
to  the  report.  Subsequently  D  withdraws  his  ex- 
ceptions, and  by  consent  of  both  plaintiffs  and  de- 
fendants a  decree  is  made  in  which  the  defenda'-ts 
here  in  court  admitting  that  D,  as  administrator, 
and  his  sureties,  are  responsible  to  the  plaintiffs  in 
the  sum  of  $5,000,  which  the  defendants  admit 
themselves  as  chargeable  for  distribution  among  the 
said  widow  and  said  children,  with  interest  from 
February  1st,  1873,  and  the  said  widow  and  distrib- 
utees being  willing  and  consenting  here  in  court  to 
accept  the  said  $5,000  and  interest  in  full  sati«- 
faction  and  discharge  of  their  claim  against  said 
administrator  and  his  sureties,  it  was  decreed,  with 
the  consent  and  agreement  of  all  the  parties,  that 
N,  the  widow,  should  recover  of  the  defendants 
$1,666.66,  with  interest,  &c.,  and  that  C  and  K,  in- 
fant children  of  H,  should  recover  of  said  defend- 
ants $3,333.33,  with  interest,  &c.  And  by  like 
agreement  the  defendants  were  allowed  to  make 
payment  in  three  instalments  of  ten,  twenty  and 
thirty-six  months.  D  and  his  sureties  failed  to 
make  the  first  payment;  and  then  filed  a  bill  to  re- 
view the  decree,  on  the  grounds:  First.  That  the 
infant  plaintiffs  could  not  consent  to  the  decree, 
and  might,  on  coming  of  age,  have  it  set  aside. 
Second.  Because  the  decree  did  not  require  the 
plaintiffs   to   execute  refunding  bonds — Hcld: 
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1.  Infants,  lEITben  Bonnd  by  Decrees.* — It 

was  not  error  to  decree  in  the  cause  in  favor  of 
the  plaintiffs  because  some' of  them  were  infants. 
They  do  not  complain  of  the  decree;  and  though 
the  infants  were  incapable  of  consenting  to  the 
decree,  it  is  binding  upon  them  if  for  their  ben- 
eht;  and  the  court  having  the  whole  case  be- 
fore   it,    and  being   satisfied   the   decree   is 

462  ^o*"  'their  benefit,  there  is  no  error  on  the 
face   of  the  decree   for   which  it   could  be 

reviewed  and  reversed. 

2.  Consent  Decree  aaralnst  Administra- 
tor and  Sureties — Bill  of  Revle^vr. — There 
was  .no  error  in  the  decree  in  not  requiring  re- 
funding bonds  to  be  given  by  the  plaintiffs.  This 
would  have  been  incompatible  with  the  evident 
intent  and  legal  effect  of  the  decree,  which  was 
that  tbe  sums  decreed  to  be  paid  by  D  and  his 
sureties  was  in  his  hands  for  distribution  among 
the  plaintiffs.  And  the  acknowledgment  and  con- 
sent of  D,  stated  in  the  decree,  was  a  waiver  of 
any   right  of  his  to  require  refunding  bonds. 

This  was  an  appeal  from  a  decree  of  the 
circuit  court  of  Tazewell  county,  rendered 
on  the  18th  of  November,  1875,  in  a  cause  in 
which  Nancy  Harman  and  her  two  children, 
who  were  infants,  were  plaintiffs,  and  J. 
Mosby  Davis,  administrator  of  E.  H.  Har- 
man, deceased,  and  his  sureties  were  de- 
fendants. The  decree  from  which  the  ap- 
peal was  taken,  was  rendered  upon  a  bill  of 
review  by  the  defendants  to  review  and 
reverse  a  previous  decree  in  favor  of  the 
plaintiffs,  rendered  by  consent  of  all  the 
parties.  The  court  reversed  the  first  de- 
cree, and  the  plaintiffs  obtained  an  appeal. 
The  case  is  stated  by  Judge  Anderson  in 
his   opinion. 

Kent  and  Walker,  for  the  appellants. 

Richardson,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

A  bill  was  filed  at  the  June  rules  of  the 
crunty  court  of  Tazewell  county  by  Mrs. 
Nancy  Harman.  widow  of  Edwin  H.  Har- 
man, deceased,  and  her  infant  sons,  Charles 
W.  Harman  and  Davis  K.  Harman,  heirs  and 
distributees  of  the  said  decedent,  against 
John  Mosby  Davis,  the  administrator  of  the 
said  E.  W.  Harman,  deceased,  and  Henry 
B.  Harman  and  Reuben  C.  Fudge,  his 
sureties  in  his  administration  bond,  for 
their  distributive  shares  in   the   estate 

463  *of    said    decedent.    The    bill    alleges 
that  for  a  number  of  years  previous  to 

the  death  of  E.  H.  Harman,  he  and  the  said 
J.  M.  Davis  had  been  in  partnership  in  the 
mercantile  business  on  Bluestone.  in  the 
county  of  Tazewell,  the  profits  of  which 
were  very  handsome;  and  that  in  the  year 
1858  they  formed  a  partnership  in  the  mer- 

*InfantSy    IVlien    Bound   by   Decrees. — The 

principal  case,  as  to  its  heading  that  such  a  decree  is 
binding  upon  infants,  if  for  their  benefit,  is  expressly 
affirmed  in  Morriss  v.  Va.  Ins.  Co.,  85  Va.  595.  And 
it  is  a  general  rule,  that  an  infant  defendant  is  bound 
by  a  decree  unless  when  he  arrives  of  age  he  can 
show  error  in  it  but  when  a  decree  is  obviously  for 
his  benefit  his  rights  may  be  absolutely  bound  by  it. 


cantile  business  with  John  L.  Neel,  which 
was  carried  on  for  upwards  of  a  year,  at  the 
expiration  of  which  time  they  bought  out 
the  said  Neel  and  continued  the  business 
themselves,  until  the  war  put  a  stop  to  all 
transactions  of  the  kind;  and  the  said  E.  H. 
Harman  entered  the  service  of  the  Confed- 
eracy and  was  killed  in  battle.  And  the 
said  J.  M.  Davis  being  the  sole  survivor  of 
the  firm,  it  devolved  on  him  to  settle  up  the 
partnership  concerns,  and  to  receive  in  his 
capacity  as  administrator  of  the  said  E.  H. 
Harman,  his  share  of  the  partnership  fund 
and  effects,  and  to  account  for  and  pay  over 
the  same  to  them,  his  distributees.  And 
the  prayer  of  the  bill  was  that  he  should  be 
compelled  to  settle  the  said  partnership  ac- 
counts, and  his  administration  accounts,  and 
account  for  and  pay  over  to  them  their 
distributive  shares  in  the  estate  of  said  de- 
cedent, and   for  general   relief. 

The  defendant,  J.  M.  Davis,  answered  the 
bill,  to  which  the  plaintiffs  replied  generally, 
and  an  account  was  ordered  and  taken  and 
reported,  showing  a  balance  against  the  ad< 
ministrator,  J.  M.  Davis,  of  $7,942.39;  to 
which  the  defendants  filed  exceptions,  and 
depositions  were  taken.  Said  exceptions 
were  afterwards  withdrawn,  and  the  follow- 
ing decree  was  entered:  "This  cause  came 
on  to  be  heard  this  the  2d  of  July,  1873, 
upon  the  papers  heretofore  read,  and  the 
report  of  Samuel  C.  Graham  and  the  ex- 
ceptions thereto;  and  the  defendants  with- 
drawing all  exceptions  to  said  report,  admit 
here  in  court  that  the  defendant,  Davis, 
as  administrator  of  E.  H.  Harman, 
H.  B.  Harman  and  R.  C.  Fudge,  his  secur- 
ities in  his  administration  bond,  are  Re- 
sponsible to  the  complainants,  the 
464  *widow  and  distributees  of  E.  H.  Har- 
man, for  the  sum  of  $5,000.  the  amount 
with*  which  the  said  Davis  and  his  sureties  ad- 
mit themselves  to  be  chargeable  for  distribu- 
tion among  the  said  widow  and  said  children, 
with  interest  from  t|ye  1st  of  February,  1873, 
and  the  complainants,  the  widow  and  heirs- 
at-law  of  said  E.  H.  Harman,  being  willing 
and  consenting  here  in  court  to  accept  the 
said  $5,000  and  interest  as  aforesaid,  in  full 
satisfaction  and  discharge  of  their  claim 
against  the  said  administrator  and  his  sure- 
ties," the  court  proceeded  to  decree,  by  and 
with  the  consent  and  agreement  of  all  the 
parties,  that  the  said  complainant.  Nancy 
Harman,  recover  of  said  defendants  $1,- 
666.663^,  with  legal  interest  thereon  from 
February  1st,  1873,  till  paid,  and  that  Charles 
W.  Harman  and  Davis  K.  Harman,  infant 
children  of  E.  H.  Harman,  suing  by  Nancy 
Harman,  their  next  friend,  recover  of  said 
defendants  $3.333.3a,  with  interest  from  Feb- 
ruary 1st,  1873,  till  paid.  And  the  defend- 
ants, by  like  agreement  of  all  said  parties, 
were  allowed  to  make  payment  in  three 
equal  installments,  in  ten,  twenty  and  thirty- 
six  months  from  the  date  of  the  decree,  and 
if  punctually  paid  no  execution  to.  issue; 
and  it  was  decreed  that  the  complainants 
recover  their  costs.  And  it  was  agreed  that 
all  the  unpaid  claims  due  the  estate  of  E. -H. 
Harman  were  the  property  of  said  Davis. 
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The  first  installments  falling  due  and  being 
Qiipaid,  the  plaintiffs  caused  executions  of 
fi.  fa.  to  be  issued  therefor^  and  thereupon 
the  defendants  brought  their  bill  in  the  cir- 
cuit court  of  Tazewell  county  against  them, 
praying  an  injunction  to  said  executions, 
which  was  granted,  and  upon  the  coming  in 
of  the  answer  of  Nancy  Harman,  was,  by  a 
decree  of  the  court  of  the  18th  of  May, 
1875,  dissolved.  And  on  the  10th  day  of  Sep- 
tember, 1875,  the  said  J.  M.  Davis,  adminis- 
trator of  E.  H.  Harman,  deceased,  H.  B. 
Harman  and  Reuben  C.  Fudge,  sureties  of 
said  Davis  as  administrator  as  afore- 
«5  said,  *by  leave  of  the  court,  filed  their 
bill  of  review  and  obtained  an  injunc- 
tion to  restrain  the  plaintiffs,  Nancy  Har- 
man and  others,  from  all  further  proceed- 
ings under  the  decree  rendered  in  the  case 
of  >iancy  Harman  and  others  against  J. 
Mosby  Davis  and  others  in  the  bill  of  re- 
view mentioned,  to  which  bill  the  defendants 
filed  their  answers — the  infant  defendants  by 
guardian  ad  litem;  and  the  cause  coming  on 
to  be  heard  on  the  18th  of  November,  1875, 
the  court  was  of  opinion  that  there  was  er- 
ror apparent  on  the  face  of  the  decree  com- 
plained of,  in  that  it  was  a  decree  by  con- 
sent, and  some  of  the  complainants  being 
infants  could  not  be  bound  thereby,  and  be- 
cause refunding  bonds  were  not  required  to 
be  executed  by  the  complainants  before  pay- 
ment by  the  administrator.  And  for  these 
reasons  and  causes  of  error  decreed  that 
the  decree  of  the  2d  of  July,  1873,  be  re- 
versed and  annulled,  from  which  decree 
the  defendants  to  the  said  bill  of  review  ap- 
pealed to  this  court,  which  is  the  case  now 
to  be  decided. 

The  court  is  of  opinion  that  it  was  not  er- 
ror to  decree  in  that  carFe  in  favor  of  the 
plaintiffs    because  some  of  them  were  infants. 
The  defendants   were  adults,  and   admitted 
that  they  were  charsreable  for  distribution  to 
the  widow  and  children  of  E.  H.  Harman, 
deceased,  with  the  sum  of  $5,000.  and  interest 
thereon  from  the  first  day  of   February,  1873, 
till  paid,  for  which  the   defendant,   Davis,  as 
administrator  of  E.  H.  Harman.  and  his  se- 
curities in  his  administration  bond,  are  re- 
sponsible to  the  complainants,  the  widow  and 
distributees  of  the  said   E.  H.   Harman,  de- 
ceased.   And  the  court  says  the  complainants, 
the  widow  and  heirs  aforesaid,  being  willing 
3nd  consenting  here  in  court  to  accept  the 
same  in  full  satisfaction  and  discharge   of 
their  claim   against   the   said   administrator 
and  his  sureties,  "it  is  therefore  adjudged, 
ordered  and  decreed,  by  and  with  the 
tt6     consent    *and    agreement    of   all    the 
parties,"  as  hereinbefore  set  out.  a  de- 
cree for  the   distribution  of  that   sum   ad- 
mitted to  be    due   for   distribution,   by  the 
administrator  and  his  sureties  in  full  satis- 
faction and  discharge  of  all  that  is  due  them 
from  the  administrator  and  his  sureties. 

There  is  no  claim  made  by  the  widow  and 
teributecs  for  more,  nor  dissatisfaction 
expressed  by  them  with  the  amount  decreed 
'1  their  favor,  but  the  complaint  comes  from 
the  administraf^r  and  hi««  sureties,  that  they 
admitted  their  liability  for  more  than  they 


ought,  and  they  seek  to  be  released  from 
this  acknowledgment  on  the  ground  that 
some  of  the  parties  to  whom  they  acknowl- 
edged it  to  be  due  were  infants.  It  is  very 
clear  that  they  being  under  no  disability, 
their  acknowledgment  could  not  be  impaired 
or  affected  by  the  fact  that  those  to  whom 
they  acknowledge  themselves  indebted  were 
infants.  But  they  contend  that  their  ac- 
knowledgment ought  to  be  binding  upon 
them  because  it  was  made  as  a  concession 
to  the  complainants  upon  the  consideration 
that  it  would  be  received  in  full  satisfac- 
tion and  discharge  of  all  they  owed  them; 
that  the  complainants  did  agree  to  receive 
it  as  such,  but  that  some  of  them  are  in- 
fants, and  are  not  bound  by  that  agree- 
ment, and  may,  after  they  attain  majority, 
refuse  to  be  bound  by  it  and  compel  them 
to  pay  more. 

If  there  is  any  ground  for  their  complaint 
that  they  acknowledged  a  larger  indebtedness 
than  they  were  in  fact  owing,  and  they  are 
prepared  to  show  it,  they  surely  can  have  no 
ground  for  the  apprehension  that  after  the 
infants  attain  majority  they  may  be  able  to 
have  the  decree  complained  of  set  aside  and 
annulled,  and  subject  them  to  the  payment  of 
an  additional  sum.  It  is  not  a  motion  of  the 
infants  to  be  relieved  from  a  consent  de- 
cree, which  allowed  them  less  than  they 
were  entitled  to,  upon  the  ground  that  they 
were  incapable  of  giving  their  coqsent  by 

reason  of  their  infancy;  but  it  is  a 
467      motion    ♦by    the   adult   administrator 

and  his  sureties  to  be  relieved  from  a 
decree  for  a  sum  which  they  acknowledged 
in  open  court  was  due  from  them  to  the  com- 
plainants, and  which  decree  was  entered  by 
their  consent  and  the  consent  of  the  com- 
plainants, in  full  satisfaction  of  all  their 
claim  against  the  defendaiits,  because  two 
of  the  complainants  were  infants. 

The  administrator  must  be  presumed  to  be 
well  informed  as  to  the  condition  of  the  es- 
tate and  the  state  of  the  accounts  between 
him  and  his  intestate,  and  it  is  presumable 
that  he  would  not  have  acknowledged  a 
larger  indebtedness  to  the  distributees,  or  a 
larger  sum  in  his  hands  for  distribution  than 
truth  and  justice  required.  The  account 
taken  by  the  commissioner  showed  a  much 
larger  amount  due  from  the  administrator  to 
the  estate;  but  there  were  still  some  out- 
standing debts  of  the  decedent  which  had 
not  been  paid,  and  the  administrator  con- 
tended that  some  of  his  vouchers  evidencing 
disbursements,  had  been  erroneously  re- 
jected by  the  commissioner;  but  upon  the 
whole,  he  was  willing  to  acknowledge  an 
indebtedness  to  the  complainants — an  amount 
in  his  hands,  not  for  paying  debts  and  dis- 
tribution, but  for  distribution,  of  course 
after  paying  debts — an  amount  for  which  he 
and  his  sureties  were  responsible,  not  to 
creditors  and  distributees,  but  to  the  distrib- 
utees, the  complainants,  of  $5,000,  with  in- 
terest thereon  as  specified;  and  was  willing 
that  the  plaintiffs  should  take  a  decree  there- 
for in  full  satisfaction  and  discharge  of  their 
whole  claim.  They  agree  to  it,  and  the  court 
entered  such  a  decree,  by  consent  and  agree- 
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mcDt  of  all  the  parties.  The  plaintiffs  are 
satisfied  with  it,  and  seek  to  enforce  it,  and 
do  not  ask  to  be  released  from  it,  on  the 
ground  of  the  disability  of  two  of  them  by 
reason  of  infancy.  But  the  defendants  seek 
to  be  released  from  it  on  the  ground  that  it 
is  not  binding  on  the  infant  plaintiffs,  they 
being  incapacitated  to  give  their  consent. 
But  that  could  be  no  ground  for 
468  ♦relieving  them  from  the  decree  in 
favor  of  the  adult  plaintiff. 
And  in  this  case  the  court  is  of  opinion 
that  it  is  no  ground  for  releasing  them  from 
the  decree  in  favor  of  the  infant  plaintiffs. 
Although  the  infants  were  incapable  of  con- 
senting to  the  decree,  it  is  binding  upon 
them,  if  for  their  benefit — as  binding  as  it 
would  have  been  if  no"  consent  had  been 
given.  An  infant  plaintiff  is  as  much  bound 
by  a  decree  as  an  adult.  Brown  v.  Armstead. 
6  Rand.  594.  Unless  the  court  was  satisfied 
that  this  decree  was  for  the  benefit  of  the 
infants,  it  would  have  been  error  to  have  en- 
tered it  as  a  consent  decree.  And  this  court, 
having  the  whole  case  before  them,  and  be- 
ing satisfied  that  the  decree  was  for  the  ben- 
efit of  the  infants,  and  that  they  are  there- 
fore bound  by  it,  there  is  no  error  upon  the 
face  of  the  decree  on  this  account  for  which 
it  could  be  reviewed  or  reversed. 

The  court  is  further  of  opinion  that  the 
decree  of  the  2d  of  July,  1873,  sought  to  be 
reviewed  is  not  erroneous,  because  it  con- 
tains no  provision  requiring  the  plaintiffs  to 
execute    refunding   bonds   before    enforcing 
payment.  Such  a  provision  would  have  been 
incompatible   with    the    evident    intent    and 
legal  effect  of  the  decree,  which  was  that  the 
sum  decreed  to  be  paid  by  the  administrator 
and  his  sureties  was  in  his  hands  for  distri- 
bution amongst  them,  which  could  not  have 
been  so  if  there  were  outstanding  and  unsat- 
isfied debts  of  the  estate  for  which  it  was 
liable;    and  that  the  defendants  were   respon- 
sible to  them  for  that  amount,  which  could 
not  have  been  so  if  it  were  chargeable  with 
the  payment  of  debts  due  from  the  estate; 
and  that  the  same  was  to  be  paid  them  in  full 
of  their  entire  interest  in  the  estate,  and  that 
all  debts  due  the  estate  or  the  different  co- 
partners,   of   which    the    defendant,    Davis, 
was  the  surviving  partner,  were  to  be  his 
property,  not  liable  for  any  further  claim  on 
their  part  for  distribution,  but  liable,  of 
468     course,   for   any   debts   ♦of   the   estate 
which  might  be  outstanding  and  unsat- 
isfied. Consequently  a  provision  in  the  de- 
cree requiring  the  plaintiffs  to  give  obliga- 
tions   to    refund    any    proportion    of    debts 
which  might  thereafter  be  recovered  against 
the    estate,   would   have   been    incompatible 
with  the  legal  effect  and  intent  of  the  decree. 
And  furthermore,  the  defendants   acknowl- 
edging  that    the    amount   specified   was   in 
the  hands  of  the  administrator  for  distribu- 
tion, and  consenting  to  a  decree  in  favor  of 
the  plaintiffs  apainst  them  for  their  respec- 
tive proportions   thereof,   was   a   waiver   of 
any   right   of   the   administrator   to   require 
refunding  bonds. 

The  court  is  therefore  of  opinion  to  reverse 
the  decree  of  the  18th  of  November,  1875,  of 


the  circuit  court  of  Tazewell  county,  to  dis- 
solve the  injunction,  and  dismiss  the  plain- 
tiffs' bill  of  review  with  costs. 

The  decree   was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
said  decree  and  the  arguments  of  counsel,  is 
of  opinion,  for  reasons  stated  in  writing  and 
filed  with  the  record,  that  there  is  no  error 
in  the  decree  of  said  circuit  court  rendered 
on  the  2d  day  of  July,  1873,  and  in  the  pro- 
ceedings mentioned,  for  which  the  same 
ought  to  have  been  reviewed  and  opened; 
and  hence  that  the  decree  of  said  court  ren- 
dered on  the  18th  day  of  November,  1875,  and 
which  is  the  subject  of  this  appeal,  is  errone- 
ous. Therefore  it  is  decreed  and  ordered, 
that  said  decree  of  18th  November,  1875,  be 
reversed  and  annulled,  and  that  the  appel- 
lants recover  of  the  appellees  their  costs  by 
them  in  the  prosecution  of  their  said  appeal 
here  expended.  And  this  court  proceeding 
now  to  render  such  decree  in  the  premises 
as  the  said  circuit  court  of  Tazewell  county 
ought  to  have  rendered,  it  is  further 
470  ♦decreed  and  ordered,  that  the  injunc- 
tion awarded  in  the  cause  depending 
on  the  bill  of  review  in  the  proceedings 
mentioned  be  dissolved,  and  that  said  bill  of 
review  be  dismissed,  and  that  the  defend- 
ants in  said  bill  (who  are  the  appellants 
here)  recover  of  tjse  plaintiffs  in  the  same 
their  costs  by  them  about  their  defence  to 
said  bill  expended;  which  is  ordered  to  be 
certified  to  the  said  circuit  court  of  Taze- 
well county. 

Decree   reversed. 


471      *Va.  &  Term.  R.  R,  Co.  v.  Washing- 
ton County. 

(Two  Cases.) 

July  Term,   1878,   Wytheville. 

Absent,   Bukks,   J. 

1.  Tazntlon  br  Coiintteii — Conatltvtloaal 
IiRifT.* — The  constitution  of  the  state  does  not  au- 
thorize the  county  authorities  to  assess  property  for 
taxation  and  lery  taxes  upon  it  independent  of  the 
action  of  the  legislature. 

2.  Same — Same. — Under  the  present  legislation  of 
the  state  the  county  authorities  can  only  levy  a 
tax  upon  such  property  as  by  law  is  assessed  with 
state  taxes  in  the  county. 

3.  Same — Rallroadn. — Under  the  present  legisla- 
tion  of  the  state,  county  authorities  cannot  lery  a 
tax  on  the  real  estate  of  railroads  in  the  county, 
either  for  county,  township,  school  or  road  purposes. 


•Con nt lew — Tnxation — Constltattonal  Law. 

— Under  the  constitution  of  the  state  a  county  cannot 
exercise  the  powers  of  taxation,  unless  authorised  to 
do  so  by  the  legislature.  S.  V.  R.  R.  Co.  v.  Super- 
visors of  Clark  County,  78  Va.  269,  expressly  afilnned 
the  principal  case.  For  the  present  legislation  on  this 
subject,  see  Acts  1874-75,  p.  355;  Va.  Code  1887.  ch. 
36,  sec  833,  as  amended  by  Acto  1895-96,  p.  274. 
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These  were  applications  by  the  Virginia 
and  Tennessee  Railroad  Company  to  the 
county  court  of  Washington  County,  to  be  ex- 
onerated from  assessments  of  taxes  for 
coanty,  township,  school  and  road  purposes, 
upon  their  real  estate  in  the  county,  con- 
sisting of  that  part  of  their  road  lying  in 
said  county.     It    appears    that   the    several 


pany  in  that  county,  and  it  caused  to  be  as- 
sessed for  that  purpose  the  road-bed  and 
other  real  estate  within  its  limits.  This  claim 
was  resisted  by  the  company,  but  was  sus- 
tained both  by  the  county  and  circuit  courts 
of  that  county.  The  case  is  brought  here  by 
writ  of  error  to  the  judgment  of  the  lasi- 
named  court.  The  grounds  upon  which  the 


township    assessors    had    placed     the     said  ,  parties  respectively  rest  their  pretensions  wil. 
u-j  ^-   *u^:-.   1 — I.-    «.   -    ..^1..^^: —    /:„^j    y^^  Considered  in  the  course  of  this  opinion. 

An  examination  of  the  various  acts  of  the 
legislature  on  the  subject  will  show  that  for 
many  years  the  county  levies  and  poor  rates 
were  confined  to  the  titheables  within  their 
limits.  Real  and  personal  property  was  not 
made  the  subject  of  county  levy  until  long 
after  the  revisal  of  1819.  At  what  precise 
period  this  was  done  I  have  not  been  able  to 
ascertain,  as  the  acts  of  the  general  assembly 
showing  the  fact  cannot  be  had  in  this  place. 
It  was  probably  gs  far  back  as  the  year  1824 
or  1825.  See  2  Rev.  Code  1819,  page  63;  Code 
of  1849,  page  277,  sec.  4.  But  under  all  the 
acts  subjecting  property  to  county  levies, 
the  levy  in  every  case  was  limited  to  those 
subjects  assessed  with  state  taxes  within 
the  county.  Under  former  constitutions  and 
laws  the  practice  was  for  the  justices  of  the 
county,  a  majority  .being  present,  to  settle 
the  accounts  of  the  county,  and  to  proceed 
to  lay  the  levy  upon  property  assessed  with 
state  taxes  according  to  the  land  and  prop- 
erty  books   as   made   out   by   the    commis- 


hnd  on  their  books,  at  a  valuation  fixed 
by  them,  and  the  tax-tickets  had  been  is- 
sued. And  thereupon  the  railroad  company 
presented  their  petition  to  the  court  to  be 
exonerated  from  the  payment  of  these 
taxes.  One  of  the  cases  refers  to  the  taxes 
assessed  in  1871.  and  only  refers  to  the 
county  and  township  taxes,  which  alone 
seem  to  have  been  assessed  against  the 
company  in  that  year.  The  other  refers  to 
the  taxes  for  the  year  1873,  and  refers  to 
the  taxes  for  county,  township,  school  and 

road  purposes. 
471  *The  county  court  refused  to  exon- 
erate the  railroad  company  from  the 
payment  of  the  taxes,  and  these  judgments 
were  affirmed  by  the  circuit  court.  And 
thereupon  the  railroad  company  applied  to 
i  judge  of  this  court  for  a  writ  of  error; 
which  was  awarded.  The  only  question  in 
the  cases  is  the  authority  of  the  county  of- 
ficials to  levy  the  tax. 

J.  Alfred  Jones,   York   &   Fulkerson,   for 
the  appellant. 


White   &   Cummings   and    Campbell,    for  j  sioner   of   the   revenue    for    state   purposes. 


the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

At  the  time  of  the  commencernent  of  this 
controversy,  in  the  year  1871.  the  Virginia 
and  Tennessee  Railroad  Company  was  re- 
quired, by  act  of  the  legislature,  to  report 
annually  to  the  auditor  of  public  accounts 
the  estimated  value  of  all  its  real  and  per- 
sonal estate  of  every  description.  It  was 
also  required  to  report  quarterly  the  net 
earnings  of  the  road  for  the  three  preced- 
ing months,  and  at  the  same  time  to  pay 
into  the  treasury  of  the  state  the  taxes  im- 
posed by  law.  So  that  the  comppnv,  in- 
stead of  being  assessed  in  the  different 
counties  in  which  its  road  was  located,  was 
as«!cssed  as  an  entirety. 

The  assessment  for  state  taxes  was  not 
made,  as  in  ordinary  cases,  by  the  township 
assessors,  but  by  the  company  itself  to  the 
auditor  of  public  accounts,  and  the  taxes 
were  paid,  not  to  the  county  treasurer,  but 
directly  into  the  state  treasury. 

The  same  provisions  were  applied  to  the 
other  railroad  companies  and  canal  com- 
panies, and,  with  some  modifications,  to  the 
insurance  and  telejsrraphic  companies  doing 
business  in  the  state.  This  mode  of  assess- 
ment and  taxation  has  been  continued 
and  is  still  pursued  by  the  let?islature. 
Acts  of  1869-70,  page  312;  Acts  of  1870-71, 

page  93. 
47J       ♦In    the    year    1871,    the    Coirnty    of 
Washington  claimed   the  right  to  im- 
pose the  county  levies  upon  the  propertv  of 
the  Virginia  and  Tennessee  Railroad  Com- 


The  result  was  that  under  no  circumstances 
could  there  be  a  county  levy  upon  property 
unless  it.  was  assessed  within  the  crunty 
for  state  taxation.  This  was  the  uniform 
rule,      never      departed     from      prior      to 

the  adoption  of  the  present  constitu- 
474      tion.     It    is    claimed,    however,    ♦that 

that 'instrument  has  changed  the  law 
upon  this  subject,  and  that  power  is  now 
conferred  upon  the  county  authorities  re- 
spectively to  lay  the  county  levies  upon  all 
subjects  of  taxation  not  specially  exempt 
under  the  constitution,  independently  of  leg- 
islative sanction,  and  whether  such  sub* 
jects  are  or  are  not  assessed  for  purposes 
of  state  taxation. 

It  will  be  admitted  that  when  an  enact- 
ment, constitutional  or  legislative,  is  relied 
on  as  effecting  a  radical  change  in  the  policy 
of  the  government,  as  pursued  for  forty 
years — a  policy  founded  upon  sound  reason 
and  common  justice — the  language  of  such 
enactment  ought  to  be  very  explicit  in  its 
terms.  More  especially  is  this  true  when  ap- 
plied to  the  Fiibject  of  taxation,  a  subject 
peculiarly  within  legislative  discretion,  in- 
volvinjr  the  highest  attributes  of  sovereignty 
and  affecting  all  classes  and  conditions  of 
society.  The  legislature  is  invested  with 
complete  power  over  the  subject  of  taxation, 
except  so  far  as  may  be  otherwise  provided 
in  the  constitution.  On  the  other  hand,  the 
counties  are  mere  auxiliaries  of  the  govern- 
ment, established  simply  for  the  more  effec- 
tive administration  of  justice;  and  the  power 
•of  taxation  as  confided  to  them  is  a  delep^nted 
trust,  and  is  to  be  strictly  construed.   They 
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act  not  by  virtue  of  any  inherent  power,  but 
as  mere  agencies  of  the  state.  City  of  Rich- 
mond V.  Daniel,  14  Gratt.  385:  21  Gratt.  604, 
617. 

In  this  case  it  is  claimed  that  an  independ- 
ent sovereign  power  not  only  of  imposing 
taxes,  but  also  of  designating  the  subjects 
of  taxation,  is  conferred  upon  each  board  of 
supervisors  in  every  county  and  township  of 
the  state.  It  cannot  be  going  too  far  to  say 
that  the  men  composing  these  boards  are  not 
generally  elected  with  reference  to  such  du- 
ties, nor  are  they  qualified  by  their  pursuits, 
information  or  position  for  the  exercise  of  a 
trust  so  delicate  and  responsible.  It  is  diffi- 
cult to  believe  it  was  ever  intended  to  confer 

upon  these  boards  a  power  which  the 
475       *statc  would  never  bestow  upon  her 

magistrates  at  a  time  when  the  county 
court  was  composed  of  some  of  the  most  in- 
telligent and  responsible  citizens  of  the  state. 


the  manner  required  of  the  commissioners 
of  the  revenue— -a  copy  of  which  was  to  be 
sent  to  the  auditor  of  public  accounts,  an- 
other delivered  to  the  county  treasurer,  and 
another  to  the  clerk  of  the  county  for  the  use 
of  the  board  of  supervisors.  Acts  of  1869  and 
1870,  pages  80  and  282.  These  are  the  books  to 
which  the  constitution  refers,  by^which  the 
state  taxes  are  ascertained  and  collected,  and 
by  which  the  supervisors  must  be  governed, 
as  were  the  former  justices  of  the  peace,  in 
laying  the  county  and  township  levies.  The 
conclusion  is  inevitable,  therefore,  that  the 
board  of  supervisors  in  laying  the  county 
levies  must  look  to  the  books  provided  for 
the  state  assessment,  and  to  the  subjects  of 
taxation  as  contained  in   those   books. 

This  must  be  so,  unless  we  are  to  suppose 
that  the  framers  of  the  constitution  intended 
to  inflict  upon  the  state  a  complex  and  ex- 
pensive system  requiring  two  sets  of  asses- 


The  provision  of  the  constitution  relied  on  sors,  one  for  the  state  and  the  other  for  the 
as  conferring  this  power  is  found  in  section  ,  counties,  with  two  sets  of  books  containing 
2,  article  7,  of  that  instrument.  That  sec-  I  different  valuations  of  property  and  different 
tion,  after  providing  that  each  county  shall  subjects  of  taxation.  The  more  reasonable 
be  divided  into  townships,  in  each  of  which  ;  presumption  is,  that  they  legislated  with  ref- 
therc  shall  be  annually  elected  one  supervisor  i  erence  to  the  former  system,  simply  substi- 
and  certain  other  officers  therein  named,  de-  tuting  the  supervisors  in  place  of  the  jus- 
clares:  "The  supervisors  of  each  township  tices,  and  confining  the  county  levy  to  such 
shall  constitute  the  board  of  supervisors  for  property,  real  and  personal,  as  was  assessed 
that  county,  and  shall  assemble  at  the  courts  |  with  a  state  tax  within  the  county.  Acts 
house  thereof  on  the  first  Monday  of  De-  of  1869  and  1870.  §  74,  p.  284;  p.  306,  §  47. 
cember  m  each  year,  and  proceed  to  audit  it  is  very  true  that  the  section  already 
the  accounts  of  said  county,  examine  the  quoted  also  confers  upon  the  board  of  super- 
books  of  the  assessors,  and  regulate  and  visors  the  power  to  equalize  and  regulate  the 
equalize  the  valuation  of  property,  fix  the  valuation  of  property.  I  am  free  to  confess 
county  levies  for  the  ensuing  year,  appor-  that,  after  the  most  careful  examina- 

tion the  same  among  the  several  townships,    477       tion  ♦and   reflection.  I   am  unable  to 


and  perform  such  other  duties  as  shall  be 
prescribed  by  law." 

The  words  relied  on  as  conferring  the 
power  in  question  are,  "to  fix  the  county 
I'^vies  for  the  err^uing  year,  and  apportion 
the  same  among  the  various  townships." 
The  learned  counsel  for  the  county  of  Wash- 
ington, in  commenting  upon  these  words, 
insists  they  confer  upon  the  supervisors  au- 
thority to  ascertain  the  levy,  to  establish  a 
levy  and  to  impose  a  levy,  and  to  divide  the 
same  among  the  several  townships;  and  that 
this  is  but  an  exercise  of  the  taxing  power 
under  the  constitution.  All  this  may  be  con- 
ceded, and  the  question  still  arises,  how  are 
the  supervisors  to  ascertain  the  subjects  of 
Jpxation  for  the  county  levy?  To  what  source 
ftre  they  to  look  for  the  necessary  information 
to  guide  them  with  respect  to  the  taxable  prop- 
erty? The  answer  is  found  in  the  section 
already  cited,  which  declares  they  shall  "ex- 
amine the  assessors'  books."  And  a  subse- 
auent  section  of  the  same  article  provides  that 
the  general  as^emblv,  at  its  first  session  after 

the  adoption  of  the  constitution,  shall 
476    ♦pass  such  laws  as  may  be  necessary  to 

give  effect  to  the  provisions  of  this  ar- 
ticle. The  lefifislature  accordingly  provided 
for  the  election  of  assessors;  it  prescribed 
that  their  duties  and  powers  should  be  the 
same  as  those  of  the  former  commissioners 
of  the  revenue:  it  required  them  to  assess 
the  propertv  of  their  respective  townships; 
to  make  out  the  land  and  property  books  in 


say  what  these  words  precisely  mean. 
It  is  verv  probable  they  were  taken  from  the 
constitution  of  some  one  of  the  northern 
states,  where  they  have  equalization  boards, 
as  they  are  called.  These  boards  have  a  sort 
of  appellate  power  for  the  purpose  of  an 
equalization,  in  case  the  assessment  of  one 
district  is  found  to  be  relatively  higher  or 
lower  than  that  of  another,  so  that  if  the 
general  taxes  were  to  be  assessed  upon  it, 
the  district  would  pay  more  or  less  than  its 
due  proportion.  This  is  not  done  by  chang- 
ing individual  assessments,  but  by  fixing  the 
aggregate  for  the  several  districts  at  what  in 
.the  opinion  of  the  board  they  shall  be.  so 
that  general  taxes  may  be  levied  according 
to  this  determination,  instead  of  on  the  as- 
sessors' footings.  This  is  the  construction 
generally  given  to  the  laws  relating  to  the 
equalization  boards  in  other  states.  Coolcy 
on  Taxation,  p.  290. 

But  whatever  mav  be  the  meaning  of  the 
words  in  our  constitution  just  quoted,  it  is 
very  clear  the  power  to  regulate  and  equalize 
the  valuation  of  property  cannot  be  con- 
strued as  giving  authority  to  change  the 
assessors'  books  and  to  prescribe  new  sub- 
jects of  taxation  different  from  those  as- 
sessed by  the  state. 

The  learned  counsel  for  the  County  of 
Washington  maintain  that  the  legislature,  in 
various  acts  passed  from  time  to  time  since 
the  adoption  of  the  constitution,  has  recog- 
nized this  power  as  vested  in  the  board  of 
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supervisors;  and  in  support  of  this  position 


more  recent  enactments,   intended   to   give 


he  relies  upon  the  fact  that  the  legislature    them   the  construction   uniformly  given   to 
n  prescribing  the  duties  and  powers  of  the    them. 


snpcrvisors,  has  used  the  same  words  con- 
tained in  the  constitution.  I  submit  to  the 
learned  counsel,  this  is  reasoning  in  a  circle. 
If  the  words  in  question  had  a  fixed,  well- 
ascertained  meaning,  we  might  easily  un- 
derstand what  the  legislature  intended  in 
incorporating  them  in  one  of  its  statutes. 
Sometimes  the  legislative  department,  find- 
ing great  difficulties  in  the  construction 
478  *of  a  constitutional  provision,  em- 
bodies it  in  a  statute,  leaving  it  to  the 
courts  to  give  to  it  the  proper  interpretation. 
But  in  the  present  case  we  are  left  in  no 
difficulty  as  to  the  meaning  of  the  legisla- 
ture. In  the  very  first  act  on  the  subject, 
passed  9th  of  July,  1870.  Acts  of  1869  and 
'70,  page  332,  the  supervisors  o(  the  respec- 
tive counties  are  required  to  convene  the  1st 
of  July.  1870.  and  to  lay  the  county  levy  for 
the  year  1870,  according  to  the  provisions  of 


There  is  but  one  act  ever  passed  by  the 
legislature  which  at  all  militates  against 
this  view,  and  that  is  the  act  of  March  IBth, 
1872.  It  is  there  provided  that  "where  a  rail- 
road or  canal  shall  pass  through  more  than 
one  of  the  counties  of  the  state,  the  report 
(of  the  company)  shall  show  the  estimated 
value  of  the  property  herein-above  classified 
that  may  be  within  the  limits  of  each  of 
said  counties;  and  it  shall  be  the  duty  of 
the  auditor  of  public  accounts  to  furnish 
the  board  of  supervisors  of  each  of  the 
counties  of  the  state  through  which  any  rail- 
read  or  canal  passes,  such  estimated  value 
of  the  property  herein-above  specified,  aa 
appears  from  such  report  to  be  within  the 
limits  of  each  of  said  counties.**  Now,  it 
would  seem  to  be  very  clear  that  the  object 
of  this  enactment  was  to  furnish  a  basis  for 
the   assessment   and    imposition   of    county 


sections  2,  3  and  4  of  chapter  53.  Code  of  1860,  levies  upon  the  various  railroads  of  the  state, 
so  far  as  the  same  are  applicable.  One  of  the  !  nd  thus  to  remove  all  the  difficulties  growing 
sections  thus  referred  to  limits  the  levy  in  out  of  a  want  of  legislation  upon  that  sub- 
express  terms  to  property  assessed  with  ject;  and  yet  we  find  at  the  next  session  of 
state  taxes  within  the  county.  This  act  was  the  lej?islature,  April  5th.  1872,  an  act  was 
followed  by  the  act  of  \Iarch  19th,  1872  passed  in  which  it  is  expressly  provided  that 
which  confers  upon  the  supervisors  author-  ,  section  91,  just  cited,  shall  not  authorize  the 
ity  to  "fix  the  amount  of  the  county  levies  |  supervisors    in    any    county    through 

for  the  ensuing  year,  to  order  the  levy  on  all  ^  480  which  said  railroad  or  canal  *may 
male  persons  over  twenty-one  years  of  age,  pass,   to   assess,   levy   or   collect   any 

and  on  all  property  ass-^s^ed  with  state  taxes  ,  tax  for  county  or  township  purposes  on  the 
within  the  county;"  or  the  order  of  levy  may  j  valuation  of  properties  classified  in  the  rc- 
be  a  certain  sum  on  all  male  persons  over  the  |  port  required  by  the  said  91st  section  of  the 
age  of  twenty-one  years,  and   for  a  certain    assessment  act. 

per  centum  upon  the  amount  of  the  state  tax,  |  The  provisions  of  the  act  of  March  15th, 
and  to  apportion  the  same  among  the  vari-  j  1872,  have  been  omitted  in  all  the  subsequent 
ous  townships  of  the  county.  Acts  of  1871  ;  acts  on  the  subject.  If,  therefore,  the  leg- 
and  *72,  pa?e  291.  Tb'"  -^^t  nf  March  26th,  |  islature  at  one  time  manifested  a  purpose  to 
1S75,  contains  substantially  the  same  pro-  charge  the  various  railroads  of  the  state  with 
vKions.  Acts  of  1874  and  '75.  page  35J.  county  levies,  that  purpose  was  immedi- 
These  enactments  show  that  the  legislature  atelv  abandoned  and  never  again  asserted, 
was  of  opinion  that  the  supervisors  are  not  I  The  whole  theory  of  our  system  of  taxa- 
clothed  with  the  power  of  assessment  and  tion  is  based  upon  the  idea  that  it  is  prepared 
taxation  under  the  constitution,  without  the  bv  the  representatives  of  the  people  upon 
aid  of  legislation.  They  further  show  that  due  deliberation  and  reflection,  and  when 
the  design  was  to  adhere  to  the  policy  pur-  thus  prepared  for  state  purposes  it  mav  be 
sued  for  forty  years,  ard  to  confine  the  safely  applied  to  the  counties  and  other  local 
county  levies  to  those  subjects  assessed  with  ajB'encies  of  the  commonwealth.  And  any 
state  taxes  within  the  resnctive  counties.  !  rule  of  construction  and  doctrine  which 
It  is  said,  however,  that  the  words  "within  would  give  to  these  atrencies  a  power  of 
the  county,"  refer  to  the  location  of  the  taxation  under  the  constitution,  independent 
propertv.  and  not  to  the  place  where  the  as-    of  all  legislative  supervision  and  control,  is 

sessment  may  be  made;  and  the  «tnf-  in  violation  of  the  uniform  policy  of  the 
479     ute   ♦oueht   to  be   construed   as   if   it    state,  and  contrarv  to  the  true  principles  of 

read:  "the  board  of  supervisors  shall  the  government.  When,  therefore,  the  con- 
have  power  to  order  the  levy  on  all  propertv  stitution  gives  the  supervisors  authority  "to 
"•ithin  the  county  assessed  with  state  taxes."  fix  the  county  levies."  it  only  means  ther 
Tt  is  sufficient  to  sav  th?»t  the  word<  used   in  |  shall  ascertain  and  fix  the  amount  of  such 


the  art  of  1872  and  in  all  the  subsequent  acts, 
are  the  same  as  those  used  in  the  Code  of 
1M9,  the  Code  of  1860,  and  indeed  in  all  the 
arts  prior  to  the  adoption  of  the  present  con- 
stitution.   Their  meaninfir.  as  used  in  the«?r 


levies,  and  the  amount  thus  ascertained  is 
to  be  collected  from  such  subjects  of  taxa- 
tion as  are  prescribed  by  the  legislature. 

It  has  been  argued,  however,  that  under 
the   presrnt   constitution    taxation,   whether 


PHor  enactTTirnts.  was  well  understood,  and  '  imposed  by  the  state,  county  or  corporation 


that  is.  that  the  county  levies  were  confined 
to  propertv  a «ses«ed  with  state  taxes  within 
the  countv  by  th*»  commissioners  of  the 
revenue.  Tt  must  be  nresumed  that  the  leor- 
islatnre,  in  adopting  the  same  words  in  the 


bodies,  shall  be  uniform;  and  all  property, 
both  real  and  personal,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as 
prescribed  bv  law.  And  in  this  respect  the 
present  constitution  diflfers  very  materially 


165 


ao  GRATT. 


Virginia  Reports,  Annotated. 


481,  482^  483,  4M 


from  that  of  1851.  And  further,  that  the 
legislature  has  no  power  to  exempt  any 
property  from  county  levy  if  it  so  desired. 
See  §  1,  art.  10  of  the  constitution.  Let  all 

this  be  conceded,  and  still  it  is  not 
481      perceived  in  *what  way  it  helps  the 

County  of  Washington.  If  all  prop- 
erty must  be  taxed  as  well  by  the  county  as 
by  the  state,  it  can  be  done  only  in  the 
manner  prescribed  by  law.  As  already 
stated,  the  constitution  makes  it  the  duty 
of  the  legislature  to  pass  such  laws  as 
arc  necessary  to  carry  its  provisions,  re- 
lating to  taxation,  into  execution.  The 
legislature  has  made  no  provision  for  im- 
posing county  levies  upon  the  railroads  of 
the  state.  So  far  from  it,  as  has  been  seen, 
it  has  by  inevitable  implication  exempted 
them  from  such  levies. 

If  the  commissioners  of  the  revenue,  or 
the  assessors  in  the  different  counties, 
should  make  an  assessment  of  the  railroad 
track,  or  other  property  within  their  limits, 
such  assessment  would  constitute  no  just 
basis  of  taxation.  A  part  of  a  railroad  run- 
ning through  one  county  may  be  of  little 
value,  but  if  taken  in  connection  with  the 
whole,  it  may  be  as  valuable  as  any  other 
part.  As  was  said  by  the  supreme  court  of 
Kentucky:  "A  railroad,  from  one  end  to  the 
other,  is  an  entirety.  Fragmentary  taxation 
or  sales  might  be  unjustly  vexatious  and  in- 
jurious to  the  owners,  prevent  the  destina- 
tion of  the  road,  and  disturb  the  public  use 
and  interest.  To  avoid  such  evils  and  ab- 
surdities, the  law  treats  a  railroad  and  all 
its  appurtenances  as  one  entire  thing,  not  le- 
gally subject  to  coercive  severance  or  dislo- 
cation. In  that  consolidated  character  it 
must  be  taxed  for  state  revenue,  and  cannot 
be  a  fit  subject  for  local  taxation  by  the 
separate  counties  through  which  it  runs." 
Applegate   v.    Ernst,   3    Bush.    R.    648. 

And  in  Gulph  R.  R.  v.  Moores,  7  Kansas 
R.  R.  210,  it  was  said:  "A  railroad  is  an  en- 
tire thing,  and  should  be  assessed  as  a  whole. 
It  would  be  almost  as  easy  and  reason- 
able to  divide  a  house  or  a  locomotive  into 
portions  and  assess  each  portion  separately 
as  to  divide  a  railroad  into  portions  and 
assess  each  portion  of  it  separately." 
488  ♦The  policy  of  Virginia  has  uniformly 
been  in  accordance  with  the  views  ex- 


fcrent  principles.  These  considerations 
plainly  show  that  the  assessment  of  lands 
made  in  the  different  counties  by  the  asses- 
sors of  the  several  townships,  for  purposes  of 
state  taxation  and  county  levy,  were  never 
designed  to  include  the  property  of  the  rail- 
road and  canal  companies  located  in  those 
counties.  It  would  be  most  extraordinary 
indeed  that  the  legislature  should  repudiate 
the  whole  system  of  local  assessment  and 
taxation  as  utterly  unjust  and  impracticable 
when  applied  to  railroads,  and  at  the  same 
time  confer  upon  the  supervisors  of  each 
county  the  power  to  apply  that  system  to  the 
same  railroads  in  its  most  objectionable 
form,  based  upon  crude  and  conjectural  val- 
uations by  men  without  the  necessary  quali- 
fications or  means  of  information  for  such 
duties.  It  is  impossible  to  foresee  the  mis- 
chiefs that.would  flow  from  such  a  policy,  if 
every  county  from  Norfolk  to  Bristol  is  to 
be  invested  with  the  power  of  assessing  and 
taxing  the  railroad  within  its  limits,  and  it 
is  easy  to  see  that  this  company,  if 
483  not  *taxed  out  of  existence,  would 
have  to  bear  the  most  grievous  bur- 
dens, far  beyond  its  resources. 

It  is  stated  by  counsel  that  the  state  tax 
on  that  portion  of  the  road  between  Lynch- 
burg and  Bristol,  is  ten  thousand  dollars. 
It  is  conceded  that  if  the  other  eight  coun- 
ties between  those  points  impose  a  levy  in 
proportion  to  that  of  Washington  County, 
the  amount  will  exceed  fifteen  thousand  dol- 
lars, five  thousand  dollars  more  than  the 
entire  state  tax. 

One  of  the  counsel  of  the  appellant,  upon  a 
calculation  made  by  him.  estimates  the 
county  levies  as  three  times  the  amount  of 
the  state  tax.  However  all  this  may  be,  it  is 
most  obvious  that  the  legislature,  so  far  from 
making  any  provision  for  imposing  the 
county  levies  upon  the  railroads  of  the  state, 
has  plainly  evinced  a  purpose  to  prohibit 
the  imposition  of  county  levies  in  such  cases. 

And  until  the  legislature  makes  the  neces- 
sary provision  for  carrying  the  constitution 
into  effect  in  this  particular,  neither  the  su- 
pervisors of  the  county  nor  the  courts  can 
furnish  a  remedy  or  supply  the  want  of  pi-opcr 
legislation.  In  this  connection  it  may  not  be 
amiss  to  quote  from  the  observations  of  a 
very  eminent  author  upon  what  are  termed 


pressed  in  these  cases.  Prior  to  the  war  the  !  self-executing  provisions  in  a  constitution, 
assessment  and  taxation   were  based  upon  !  He  says:  "That  although  all  the  provisions 


the  dividends,  or  upon  the  receipts  of  the 
companies,  ascertained  by  reference  to  the 
number  of  passengers  or  the  amount  of 
freight  transported.  Code  of  1849,  ch.  39,  § 
1  to  5;  Code  of  1860,  p.  200.  Since  the  war. 


of  a  constitution  are  to  be  regarded  as  man- 
datory, there  are  none  which  from  the  nature 
of  the  case  are  as  incapable  of  compulsory 
enforcement  as  are  directory  provisions  in 
general.  The  reason  is,  that  while  the  pur- 


as  has  been  already  seen,  the  tax  has  been  i  prse  may  be  to  establish  rights,  or  to  impose 
upon    the    net    earnings    of    the    respective  I  duties,   they   do   not  in   and   of  themselves 


roads,  paid  quarterly  into  the  treasury.  The 
state  has,  therefore,  never  regarded  any 
mere  local  assessment  of  a  part  of  a  rail- 
road within  a  county  as  furnishing  any  re- 
liable basis  of  taxation.  At  the  very  time  the 
legislature  was  providing  for  the  reassess- 
ment of  lands  throughout  the  commonwealth, 
in  the  year  1870.  it  required  the  railroads  and 
canals  to  be  assessed,  not  with  reference  to 


constitute  a  sufficient  rule  by  means  of  which 
such  right  may  be  protected  or  such  duty 
enforced.  In  such  cases,  before  the  consti- 
tutional provision  can  be  made  effectual, 
supplementary  legislation  must  be  had,  and 
the  provision  is  in  its  nature  mandatory  to 
the  legislature  to  enact  the  needful  legisla- 
tion, though  back  of  it  there  lies  no 
authority    to    enforce    the    command. 


any  valuation  so  made,  but  entirely  upon  dif-  '  484      *Sometimes   the  constitution,  in  terms, 
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requires  the  legislature  to  enact  laws  on  a 
particular  subject,  and  here  it  is  obvious  that 
the  requirement  has  only  a  moral  force.  The 
legislature  ought  to  obey  it,  but  the  right 
intended  to  be  given  is  only  assured  when 
the  legislation  is  voluntarily  enacted.  Illus- 
trations ma^r  be  found  in  constitutional  pro- 
visions requiring  the  legislature  to  provide, 
by  law,  uniform  and  just  rules  for  the  as- 
sessment and  collection  of  taxes.  These 
mast  lie  dormant  until  the  legislation  is  had. 
They  do  not  displace  the  law  previously 
in  force,  though  the  purpose  may  be  mani- 
fest to  do  away  with  it  by  the  legislation 
required."  Cooley's  Constitutional  Limita- 
tions, pp.  99,  100. 

These  observations  of  the  learned  author 
could  hardly  be  more  apposite  if  they  had 
been  made  with  direct  reference  to  the  provi- 
sion of  the  constitution  now  under  considera- 
tion. But  in  taking  the  view  just  now  pre- 
sented, it  is  by  no  means  conceded  that  the 
constitutional  provision  requiring  all  prop- 
erty to  be  taxed  according  to  its  value,  has 
any  application  to  county  levies.  Under  the 
constitution  of  1851,  taxation  was  required  to 
be  equal  and  uniform  throughout  the  com- 
monwealth, and  all  property  was  to  be  taxed 
according  to  its  value.  It  was  held  by  this 
court  that  these  provisions  did  not  apply  to 
county  levies,  but  solely  to  taxation  for  pur- 
poses of  state  revenue.  So  that  while  the 
state  taxes  were  required  to  be  equal  and 
uniform,  the  county  levies  were  not  subject 
to  any  such  condition.  Gilkeson  v.  The  Fred- 
erick Justices,  13  Gratt.  577.  Under  the  pres- 
ent constitution  the  rule  of  uniformity  and 
equality  is  applied  to  county  taxation  as  well 
as  to  the  state,  but  it  does  not  therefore 
necessarily  follow  that  the  rule  requiring  all 
property  to  be  taxed  according  to  its  value, 
18  also  to  be  applied  to  county  taxation. 
Upon  this  point  we  do  not  desire  to  express 
any  opinion.  It  is  a  very  grave  and  impor- 
tant question,  only  to  be  decided  upon 
485  the  fullest  consideration.  This  *case 
is  readily  disposed  of  upon  other 
grounds  already  presented.  I  think  that  the 
supervisors  of  Washington  County  were 
not  authorised  to  impose  the  county  levies 
upon  the  property  of  the  Virginia  and  Ten- 
nessee Railroad  Company,  not  assessed  with 
state  taxes  in  that  county.  If  the  County  of 
Washington  and  other  counties  of  the  state 
are  improperly  deprived  of  a  source  of 
revenue  from  property  within  their  limits,  it 
is  for  the  legislature  to  apply  the  remedy.  It 
is  ^.-orthy  of  remark,  however,  that  no  such 
power  has  ever  been  asserted  by  any  of  the 
covnties  until  the  present  claim  was  put 
forth  by  the  County  of  Washington;  nor,  so 
far  as  our  information  extends,  has  there 
been  any  complaint  of  injustice  done  to  the 
counties  by  the  system  of  taxation  adopted 
by  the  state  with  respect  to  her  railroad 
companies.  But  without  pursuing  the  topic 
further,  I  am  of  the  opinion  that  the  circuit 
court  and  county  court  of  Washington 
County  erred  in  refusing  to  exonerate  the 
company  from  the  payment  of  county  levies 
and  township  taxes  assessed  acrainst  it  by 
the  County  of  Washington  for  the  year  1870, 


and  for  that  error  both  of  said  judgments 
must  be  reversed  and  a  judgment  entered  in 
conformity  with  the  views  herein   expressed. 

The  judgment  in  each  case  is  the  same, 
except  that  the  first  orily  referred  to  county 
and  township  levies.  The  second  was  as 
follows : 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid,  and  the  argument  of 
counsel,  is  of  the  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
county  court  and  the  circuit  court  of  Wash- 
ington County  erred  in  refusing  to  exonerate 
the  plaintiff  in  error,  the  Virginia  and  Ten- 
nessee Railroad  Company,  from  the 
486  county  levy,  township,  ♦school  and 
road  taxes  for  the  year  1873.  It  is 
therefore  considered  by  the  court,  that  the 
said  judgment  of  the  said  circuit  court  be 
reversed  and  annulled,  and  that  the  defend- 
ant in  error  pay  to  the  plaintiff  in  error  its 
cost  by  it  expended  in  the  prosecution  of  its 
writ  of  error  and  supersedeas  here.  And  this 
court  proceeding  to  render  such  judgment  as 
the  said  circuit  court  ought  to  have  ren- 
dered, it  is  further  considered,  that  the  judg- 
ment of  the  said  county  court  be  reversed  and 
annulled,  and  that  the  defendant  in  error  pay 
to  the  plaintiff  in  error  its  costs  by  it  ex- 
pended in  the  prosecution  of  its  writ  of  error 
and  supersedeas  in  the  said  circuit  court. 
And  it  is  further  considered  that  the  plain- 
tiff in  error  be  and  it  is  hereby  exonerated 
from  the  payment  of  the  county  levy  and 
township,  school  and  road  taxes  of  the 
County  of  Washington  for  the  year  1873, 
and  recover  of  the  county  the  costs  of  its 
motion  in  said  county  court.  All  of  which  is 
ordered  to  be  certified  to  the  said  circuit 
court. 

Judgment  reversed. 


487 


^Snavely  &  als.  v.  Harkrader  ft  alt. 

July  Term.   1878,   Wythcvillc. 


In  a  suit  by  infants  who  have  removed  out  of  the 
state,  by  their  next  friend,  against  their  Virginia 
guardian,  they  ask  that  their  property  may  be  trans- 
ferred to  their  foreign  guardian;  and  the  court 
decrees  that  the  amount  ascertained  to  bo  due  from 
the  Virginia  guardian  to  the  several  plaintiffs  shall 
be  paid  to  the  foreign  guardian,  and  that  he  may 
sue  out  execution  upon  the  decree.  Upon  appeal, 
so  much  of  the  decree  as  directs  the  payment  to 
the  foreign  guardian  is  reversed,  and  he  is  directed 
to  proceed  according  to  the  statute  to  have  the 
infants'  estate  removed,  and  when  that  ia  done  the 
circuit  court  may  decree  that  said  several  sums 
shall  be  paid  over  to  him.  Without  any  further 
proceeding,  several  executions  are  sued  out  in  the 
name  of  the  infants  for  the  amounts  due  them 
respectively,  the  executions  being  made  returnable 
in  less  than  four  weeks;  and  the  Virginia  guardian 
enjoins  the  executions — H(u>: 
1.     BSzecvtlons — CoaforaittT-* — Every  execa- 


*B  scent  Ions  —  Conformity.  —  An  execution 
should  conform  substantially  to  the  judgment  or  de- 
cree  wh'ch  it  is  used  to  enforce.  4  Afin.  Inst.  (2nd 
Kd.)    889. 
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tion  should  conform  accurately  to  the  judgment 
or  decree  which  it  is  used  to  enforce;  and  as 
the  decree  directed  the  money  to  be  paid  to  the 
foreign  guardian,  and  authorized  him  to  sue  out 
execution,  the  executions  were  irregularly  and 
unlawfully  issued. 

2.  Same. — The  court  of  appeals  having  reversed 
so  much  of  the  decree  of  the  circuit  court  as 
directed  the  money  to  be  paid  to  the  foreign 
guardian,  and  authorized  him  to  sue  out  ex- 
ecution, it  was  irregular  and  illegal  to  issue  the 
executions  until  the  circuit  court  had  decreed 
the  payment   of   the   money. 

3.  Sante — Foretarn  Plaintiffs — Injiinctloa. 
— Although  under  the  statute,  Code  of  i873,  ch. 
183,  I  40,  the  tiefendanta  in  the  executions  might 
have  moved  the  court  or  the  judge  in  vacation 
to  quash  them,  as  this  must  be  done  upon  notice 
to  the  plaintiffs,  and  could  only  be  done  by 
publication  as  to  these  foreign  plaintiffs,  under 
the  circumstances *the  defendants  were  entitled  to 

enjoin  the   executions. 

488  *This  is  a  sequel  to  the  case  of 
Snavely  v.  Harkrader  &  als.,  reported 
in  29  Gratt.  112.  That  case  having  been  de- 
cided on  the  25th  of  September,  1877,  on 
the  10th  of  October,  without  any  proceedings 
under  the  decree  of  this  court,  seven  writs  of 
fieri  facias  were  issued  from  the  clerk's  of- 
fice of  the  circuit  court  of  Wythe  county, 
one  in  the  name  of  each  of  the  six  children 
of  James  H.  Harkrader,  deceased,  for  the 
amount  reported  to  be  due  to  him  or  her  by 
Commissioner  English,  with  interest,  and 
the  other  in  the  name  of  all  these  children 
for  the  costs  in  that  suit.  These  writs  were 
dated  the  10th  of  October,  1877,  and  were 
made  returnable  on  the  first  Monday  in 
December,  which  was  the  first  day  of  the 
term  of  the  circuit  court  of  Wythe,  and 
were  to  be  levied  on  the  property  of  Aaron 
Snavely  and  his  four  sureties. 

Upon  the  issue  of  these  executions  Snavely 
and  his  sureties  applied  for,  and  obtained 
from  the  judge  of  said  circuit  court  an  in- 
junction to  restrain  proceedings  thereon  un- 
til the  further  order  of  the  court.  In  their 
bill  they  refer  to  the  decree  of  the  circuit 
court  and  the  alteration  made  in  that  decree 
by  the  court  of  appeals.  They  say  that  this 
last  decree  does  not  direct  that  executions 
shall  issue,  but  expressly  provides  that  the 
foreign  guardian  must  proceed  by  petition 
to  obtain  leave  to  remove  his  wards'  estate, 
and  then  the  court  shall  decree  to  be  paid 
over  to  him  the  several  amounts  respec- 
tively due  from  the  former  guardian,  Snave- 
ly,  as   reported  by  the   commissioner. 

They  refer  also  to  the  decree  of  the  court 
of  appeals  as  to  the  costs  to  be  paid  by  the 
next  friend  of  the  plaintiffs  in  that  suit,  and 
which  were  to  be  ascertained  by  the  report  of 
a  commissioner,  which  had  not  been  done, 
but  the  execution  had  been  issued  for  the 
whole  amount  of  their  costs,  both  in  the 
488  circuit  court  and  the  court  of  *appeals. 
And  they  say  the  plaintiffs  in  these 
executions  all  reside  out  of  the  state. 

The  defendants  in  the  injunction,  upon 
notice,  moved  the  court  at  the  term  in  De- 
cember to  dissolve  the  injunction;  and  the 


court  dissolved  the  injunction  as  to  all  the 
executions  except  that  for  the  costs.  And 
the  plaintiff,  Snavely,  stating  that  he  wished 
to  proceed  in  the  proper  quarter  to  petition 
for  a  supersedeas  to  this  order,  on  his  mo- 
tion the  execution  of  the  same  was  sus- 
pended for  sixty  days,  &c. 

On  the  5th  of  December,  1877,  Henry  E. 
Harkrader  moved  the  circuit  court  by  peti- 
tion, after  publication  of  notice,  to  order  the 
moneys  payable  by  Snavely  and  the  other 
defendants  in  the  cause,  under  the  decrees 
of  the  circuit  court  and  court  of  appeals,  and 
also  under  any  further  decree  that  may  be 
made  in  said  cause,  to  be  paid  by  said  de- 
fendants, or  by  the  sheriff  of  Wythe  county, 
to  the  petitioner  as  the  Illinois  guardian  of 
said  infant  plaintiffs,  &c.  And  on  the  21st  of 
December,  1877,  the  court  made  the  decree 
accordingly,  and  referred  the  cause  to  Com- 
missioner English,  to  take  an  account  of  the 
costs  as  directed  by  the  court  of  appeals. 

Upon  the  petition  of  Snavely  and  his 
sureties,  an  appeal  from  the  order  dissolv- 
ing the  injunction  was  allowed  by  a  judge 
of  this   court. 

Crockett  &  Blair,  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  several 
writs  of  fieri  facias,  proceedings  under 
which  were  enjoined  by  the  judge  of  the 
circuit  court  of  Wythe  county,  were  irregu- 
larly and  unlawfully  issued. 
490  ♦Every  execution  should  conform  ac- 
curately to  the  judgment  or  decree 
which  it  is  used  to  enforce.  There  is  a  sub- 
stantial reason  for  this  requirement.  Where 
the  judgment  or  decree  is  satisfied  by  execu- 
tion  in  the  hands  of  an  officer,  the  defendant 
is  entitled,  for  his  protection,  to  record  evi- 
dence of  the  discharge.  This  evidence  is  not 
furnished  by  an  execution,  although  duly 
returned  satisfied  by  an  officer,  which  does 
not  correspond  with  the  judgment  or  decree. 

The  decree  of  the  said  circuit  court  in  the 
suit  of  Harkrader  &  als.  v.  Snavely  &  als., 
pronounced  on  the  21st  day  of  December, 
1876,  confirmed  the  report  of  Commissioner 
English,  which  ascertained  the  several 
amounts  due  from  the  defendant,  Snavely, 
and  his  sureties  (the  present  appellants'),  to 
the  plaintiffs,  respectively;  but  it  did  not  or- 
der the  defendants  to  pay  those  amounts  to 
the  several  plaintiffs,  or  give  the  latter  any 
recovery  against  the  defendants.  On  the  con- 
trary, in  express  terms,  it  ordered  payment 
to  be  made  to  H.  E.  Harkrader,  attorney  in 
fact  of  Robert  C.  Harkrader,  and  foreign 
guardian  of  the  infant  plaintiffs,  and  "con- 
servator" (committee)   of  F.  E.  Harkrader. 

It  would  seem  clear  that  on  this  decree,  as 
it  originally  stood,  as  to  these  several 
amounts,  only  one  execution  could  have  been 
issued,  and  that  in  the  name  and  on  behalf 
of  H.  E.  Harkrader  for  the  aggregate  of  the 
several  sums  ascertained  by  the  commis- 
sioner's report.  Inde^H.  the  decree  expressly 
provides  that  "the  said  H.  E.  Harkrader  has 
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leave  to  sue  out  his  fieri  facias  against  the  !  over  the  execution  of  its  judgments,  and 
said  defendants  for  the  amounts  decreed  '  where  its  process  has  been  irregularly  or 
l:-^"  It  *i 1 J — i.^   -_   x^   _.u^*i.^-    fraudulently  used,  to  quash  it,  as  being  the 

best  and   speediest  mode   of  doing  justice. 
Hendricks  &  Taylor  v.   Dundass,  2  Wash.  50. 


him."  If  there  be  any  doubt  as  to  whether 
only  one  execution  could  have  been  sued  out 
for  the  aggregate  of  the  sums  fixed  by  the 

report,  or  separate  executions  for  the  several  j  Of  whatever  form  the  writ  of  execution 
amoants,  still,  in  either  case,  the  execution  |  may  be,  it  must  conform  to  the  judgment; 
or  executions  must  have  been  in  the    and   if   it  does  not,  it  will  be  quashed  on    mo- 


491      name  and  on  behalf  of  H.  E.  *Hark- 
rader,  to  whom,  and  to  none  other, 
payment  was  ordered  to  be  made. 


tion.  Herman  on  Executions,  §403,  pp.  619, 
620,  citing  Reese  v.  Burts,  39  Geo.  R.  565. 
When  the  statute  law  authorized  the  issu- 


On  appeal,  this  decree  was  partially  re-  i  ing   executions   on   decrees,   it   clothed   the 
versed  by  the  decree  of  this  court  rendered  on    courts  of  chancery  with  the  power  of  watching 


the  25th   day   of   September,    1877.    It   was 
expressly  reversed  and  annulled,  so  far  as  it 


over  such  process  and  correcting  any  abuses 
arising  under  it,  to  the  same  extent  and  by 


directed  the  appellants  (Snavely  and  others)  '  the    same    means    that   courts    of   law    use. 
to  pay  over  to  the  foreign  guardian,  H.  E.  ,  Carr,  J.,   in   Windrum  v.   Parker   &  als.,   2 


Harkrader,  the  sums  respectively  found  due 
to  the  appellees  by  the  report  of  Commis- 
sioner English;  and  it  was  provided,  that  the 


Leigh  361,  367.  And  in  deciding  upon  all 
questions  in  respect  to  executions  on  de- 
crees, the  courts  of  chancery  are  bound  to 


said  H.  E.  Harkrader,  the  foreign  guardian,  |  abide  by  the  common  law  and  statutes  re- 
should  have  leave  to  file  his  petition  in  the  specting  executions  at  law.  Green,  J.,  S.  C. 
said  circuit  court,  after  due  advertisement  ;  369. 

as  prescribed  by  the  statutes,  and  upon  such  .  The  motion  to  quash,  as  provided  by  our 
petition  so  filed,  the  said  circuit  court  should  !  Code,  ubi  supra,  must  be  "after  reason- 

decree  to  be  paid  over  to  him  the  several  493  able  notice,"  and  such  notice,  ♦what- 
amounts  respectively  due  from  the  former  ,  ever  may  be  the  grounds  on  which  the 

gvardian,  Snavely,  as  already  ascertained  by  motion  is  based,  does  not  of  itself  suspend 
said  report   of   Commissioner   English.  i  the  execution  of  the  writ.     Herman  on  Ex- 

The  decree  of  the  circuit  court  gave  costs  |  ecutions,   §   405.   p.   621,   citing   cases   from 
jointly  in  favor  of  the  plaintiffs  against  the    Alabama,    Louisiana    and    Mississippi, 
defendants.    As    to  these  costs,  the  language  j     The  executions  in  this  case  were  issued  on 
of  the  decree  aforesaid  of  this  court  is  as    the  10th  day  of  October,  1877,  and  were  re- 


follows:  "And  it  is  further  decreed  and  or- 
dered, that  said  circuit  court  shall,  through 


turnable  on  the  3d  day  of  December  follow- 
ing, which  was  the  first  day  of  the  then  next 


one  of  its  commissioners,  ascertain  what  term  of  the  circuit  court  of  Wythe  county, 
proportion  of  the  costs  were  incurred  in  tak-  The  bill  of  the  appellants,  charges  that  the 
ing  evidence  in  reference  to  the  sale  of  said  Harkraders  (the  plaintiffs  named  in  the  ex- 
infants*  real  estate,  and  of  the  evidence  cer-  ecutions),  "are  all  non-residents."  This  al- 
tified  from  the  state  of  Illinois  as  to  the  legation  of  the  bill,  on  the  motion  to  dis- 
qualifications of  said  foreign  ^ardian,  and  solve  the  injunction  without  answer,  must 
the  costs  of  printing  the  same,  and  such  costs  [  be  taken  as  true.  Notice  of  the  motion  to 
so  ascertained  shall  be.  uoon  a'final  decree,  quash  could  have  been  served  only  by  publi- 
dccrecd  against  the  said   H.   E.   Harkrader."    cation  thereof  once  a  week  for  four  succes- 

Now.  under  this  decree,  it  is  manifest  that  sive  weeks  in  a  newspaper  published  in  this 
no  execution  could  be  properly  sued  out  by  state.  Code  of  1873,  ch.  163,  §  2.  Before  the 
any  party  without  the  further  action  of  the  motion,  therefore,  could  have  been  regularly 
circuit  court.  The  infants,  as  already  seen,  made,  the  apprehended  mischief  under  the 
could  not  rightfully  sue  out  executions,  be-  ,  executions  might  have  been  accomplished; 
cause  no  money  was  decreed  to  be  paid  to  |  the  property  of  the  appellants  might  have 
them,  and  H.  E.  Harkrader,  the  foreign  !  been  seized  and  sold  under  process  irregular 
guardian,  could  sue  out  none,  because  the  and  illegal.  It  is  no  answer  to  this  view  to 
decree,  so  far  as  it  ordered  payment  to  say  that  the  indebtedness  of  the  appellants 
481  be  made  to  *him,  was  reversed  and  was  ascertained  and  fixed  by  the  report  of 
annulled,  and  a  further  decree  by  the  the  commissioner  which  was  confirmed  by 
circuit  court  was  repuired  before  he  could  ,  the  decree,  and  that,  therefore,  the  appel- 
lawfully  receive  anvthing.  And  as  to  the  ^  lants  could  not  be  injured  by  executions 
costs,  the  decree  of  this  court  would  seem  '  compelling  payment.  Although  the  amounts 
to  contemplate  a  postponement  of  payment  due  were  definitely  ascertained,  there  was 
until  the  enquiry  directed  by  this  court  |  no  order  in  the  decree,  as  modified  by  this 
should  be   ordered   and   made.  court,  for  payment,  and  without  such  order. 

The  court  is  further  of  opinion,  that  al-  or  what  is  equivalent  thereto,  there  could 
though  the  appellants  had  their  remedy  by  be  lawfully  no  execution  to  compel  pay- 
motion  to  ouash  the  executions,  which  mo-  ment.  An  order  to  pay,  or  recovery  in 
tion.  under  the  statute  (Code  of  1873,  ch.  183,  •  some  form,  is  an  essential  prerequisite  to  an 
5  40).  might  have  bf*en  made,  after  reason-  '  execution  to  compel  payment. 


able  notice,  as  well  before  the  judge  of  the 
said  circuit  court  in  vacation  as  before  said 
court  in  term;  yet  this  remedy,  under  the 
circumstances  of  this  case,  was  inadequate, 
and  therefore  the  injunction  was  proper. 
Every  court  has  a  perfect  right  to  watch 


In  Shackelford  zk  Apperson,  6  Gratt.  451, 
it  was  held  by  this  court.  Judge  Baldwin  de- 
livering the  opinion,  that  the  execution  in 
that  case  having  issued  irregularly  and  un- 
lawfully, it  was  competent  for  the  court  to 
nuash  it  in  term  time,  or  for  the  judge  in  va- 
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484  cation  to  restrain  proceedings  ♦upon  it 
by  an  injunction  order.     The  remedy 

resorted  to  in  that  case  was  a  bill  with  in- 
junction. The  court  below,  by  its  decree, 
had  dissolved  the  injunction  and  dismissed 
the  bill.  The  decree  was  reversed  and  the 
bill  and  injunction  ordered  to  be  reinstated. 

At  the  date  of  that  decision  there  was  no 
statute  authorizing  a  motion  to  quash  an 
execution  to  be  made  before  a  judge  in  va- 
cation, but  if  there  had  been  such  a  statute, 
as  there  now  is,  the  decision  would  doubt- 
less have  been  the  same,  if  it  had  appeared, 
as  in  this  case,  that  notice  of  the  motion 
could  not  have  been  given  in  time  to  make 
the  remedy  effectual. 

In  this  case  notice  to  the  sheriff,  as  we 
have  seen,  would  not  of  itself  have  sus- 
pended the  execution  of  the  writs  in  his 
hands,  and  hence  the  necessity  of  the  in- 
junction to  restrain  him. 

The  court  is  therefore  of  opinion,  that  the 
decree  of  the  said  circuit  court,  in  so  far  as  it 
adjudges  and  orders  that  the  injunction 
theretofore  awarded  be  dissolved  as  to  all 
the  executions  in  said  decree  mentioned,  ex- 
cept the  execution  for  costs,  is  erroneous, 
and  should  to  that  extent  be  reversed  and 
annulled.  The  said  circuit  court  should 
have  wholly  overruled  the  motion  to  dis- 
solve said  injunction  as  to  all  the  executions 
mentioned  in  the  decree.  So  much  of  said 
decree,  therefore,  as  has  been  declared  to 
be  erroneous,  must  be  reversed  and  an- 
nulled, and  the  residue  thereof  affirmed,  the 
injunction,  to  the  extent  it  was  dissolved, 
be  reinstated,  and  the  cause  remanded  for 
further  proceedings  to  final  decree  in  con- 
formity with  this  opinion. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  decree  afore- 
said and  the  argument  of  counsel,  is  of 

485  ♦the    opinion,    for    reasons    stated    in 
writing  and  filed  with  the  record,  that 

the  several  writs  of  fieri  facias  in  the  said 
decree  mentioned,  proceedings  whereon 
were  restrained  by  the  injunction  order 
made  by  the  judge  of  said  circuit  court,  were 
irregularly  and  illegally  issued.  The  court 
is  further  of  the  opinion  that,  although  the 
appellants  had  a  remedy  by  motion  to  quash 
the  said  executions,  yet  this  remedy,  under 
the  circumstances  of  this  case,  was  inad- 
equate, and  therefore  they  were  entitled  to 
file  their  bill,  and  to  the  injunction  awarded 
thereon  to  enjoin,  inhibit  and  restrain  the 
appellees  from  all  further  proceedings  on 
said  executions. 

The  court  is  therefore  of  the  opinion,  that 
the  said  decree  of  the  said  circuit  court,  to 
the  extent  that  it  dissolves  the  said  injunc- 
tion, is  erroneous.  The  said  circuit  court 
should  have  wholly  overruled  the  motion  to 
dissolve  the  said  injunction,  not  only  as  to 
the  execution  for  costs  in  said  decree  men- 
tioned, but  as  to  all  the  other  executions 
therein  mentioned;  it  is  therefore  decreed 
and  ordered,  that  the  said  decree  of  the  said 
circuit  court,  so  far  as  the  same  is  hereinbe- 


fore declared  to  be  erroneous,  be  reversed 
and  annulled,  and  the  residue  thereof  be  af- 
firmed; and  that  the  appellees  pay  to  the 
appellants  their  cost  by  them  expended  in 
the  prosecution  of  the  appeal  aforesaid  here. 
And  the  cause  is  remanded  to  the  said  cir- 
cuit court,  with  directions  to  reinstate  the 
said  injunction  so  far  as  the  same  has  been 
dissolved  by  the  decree  aforesaid,  and  for 
further  proceedings  in  the  cause  to  a  final 
decree  in  conformity  with  the.  opinions  and 
principles  herein  expressed  and  decreed;  all 
of  which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Wythe. 

Decree  reversed. 
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♦Preston  V.  Grayson  County. 

July  Term,   1878,   Wythevillc 


1.  Bonds — ^Asatirnmeiit  wltkout  Notl< 
Payment. — A  bond  which  has  been  assigned  by 
the  obligee  is  paid  to  the  obligee  before  it  is  due,  with- 
out notice  of  the  assignment.  The  payment  is 
valid,  and  the  assignee  cannot  recover  upon  the 
bond  from  the  obligor. 

2.  Parol  Bvtdence. — ^Parol  evidence  which  is 
not  inconsistent  with  a  record  to  which  it  refen,  is 
competent  evidence. 

This  was  a  writ  of  error  and  supersedeas 
to  a  judgment  rendered  by  the  circuit  court 
of  Grayson  County,  upon  an  appeal  from  a 
decision  of  the  board  of  supervisors  of 
Grayson  County,  upon  a  claim  against  the 
county,  presented  to  the  said  board  of  su- 
pervisors by  James  W.  Preston.  The  board 
of  supervisors  rejected  the  claim,  and  upon 
appeal  the  circuit  court  affirmed  the  judg- 
ment. The  facts  of  the  case  are  very  fully 
stated  in  the  opinion  of  the  court,  delivered 
by  Moncure,  P. 

Richardson,  for  the  appellant. 

Crockett  &  Blair  and  Hackler,  for  the 
appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  claim  in  controversy  in  this  case  is  a 
claim  of  the  appellant,  James  W.  Preston, 
under  John  M.  Preston  as  assignee  of  a  bond 
of  the  appellee,  Grayson  County,  for  the 
sum  of  twelve  hundred  dollars,  dated  on  the 

27th  day  of  September,  1860,  payable 
487       on  the  1st  day   of   November,  ♦1861. 

and  given  in  pursuance  of  an  order  of 
the  county  court  of  said  county,  made  on  the 
24th  day  of  July,  1860;  which  said  sum  was 
a  part  of  the  sum  subscribed  by  said  county 
towards  the  construction  of  "The  Wilson 
Creek  and  South  Fork  Turnpike  Company/' 
to  which  company,  as  obligee,  the  said  bond 
was  made  payable.  The  main  defence  relied 
on  in  the  court  below  was,  that  payment  of 
the  amount  of  the  bond  had  been  made  by 
the  obligor,  the  appellee.  Grayson  County, 
to  the  obligee,  "The  Wilson  Creek 
and     South      Fork     Turnpike     Company" 
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aforesaid,  without  having  received  notice  of 
the  assignment  of  said  bond  either  from  the 
said  assignee,  John  M.  Preston,  or  from  any 
other  source. 

The  said  defence  was  sustained  by  the  judg- 
ment of  the  court  below,  and  the  question  we 
now  have  to  decide  is,  whether  there  be  er- 
ror in  that  judgment  which  requires  its  re- 
versal, or  whether  it  must  not  be  affirmed. 

The  law  involved  in  the  case  can  admit  of 
no  controversy.  It  is  too  well  settled,  and 
has  been  too  long  established  to  require 
even  the  citation  of  authority  to  sustain  it. 
That  law  is,  tRat  payment  by  an  obligor  to 
an  obligee  of  the  amount  of  a  bond  which 
has  been  assigned,  the  obligor  having  no 
notice  of  such  assignment  at  the  time  of 
such  payment,  is  a  valid  payment  and  dis- 
charge of  the  debt.  This  proposition  of  law 
was  not,  and  could  not  be  controverted  in 
the  argument. 

The  only  controversy  in  the  case,  there- 
fore, is  one  of  fact,  viz:  Whether  payment 
of  the  bond  was  in  fact  made  by  the  obligor 
to  the  obligee;  and  if  so,  whether  a^t  the 
time  of  such  payment  the  obligor  had  no- 
tice of  the  prior  assignment  of  the  bond  to 
John  M.  Preston. 

We  think  it  clearly  appears  from  the  rec- 
ord that  such  payment  was  in  fact  made, 
and  made  without  notice  on  the  part  of  the 
obligor  at  the  time  of  such  payment  that 
the  bond   had   been   assigned   to   John    M. 

Preston. 
488  *On  the  7th  day  of  April,  1875,  the 
appellant  presented  his  said  claim  for 
allowance  to  tne  board  of  supervisors  of 
Grayson  County,  on  consideration  whereof 
the  said  board  refused  to  allow  said  claim 
or  any  part  thereof.  From  which  decision 
of  the  board  an  appeal  was  taken  by  the  ap- 
pellant to  the  county  court  of  said  county. 
On  the  23d  of  November,  1875,  the  judge  of 
said  court  being  so  situated  as  to  render  it 
improper,  in  his  opinion,  for  him  to  preside 
at  the  trial  of  said  appeal,  on  motion  of  the 
appellant  it  was  ordered  that  the  cause  be 
removed  to  the  circuit  court  of  Grayson 
County  for  trial,  and  the  clerk  of  the  coun- 
tv  court  was  ordered  to  certify  the  same  to 
the  clerk  of  the  circuit  court,  together  with 
the  papers  in  the  cause.  On  the  7th  of  July, 
1876.  on  the  motion  of  the  defendant,  the 
appellee,  Grayson  County,  it  was  ordered  by 
the  said  circuit  court  that  the  issues  in  the 
cause  be:  First.  Whether  or  not  the  bond 
l"as  been  paid  by  the  defendant  to  the  plain- 
tiff or  to  any  one  under  whom  he  claims. 
Second.  Whether  or  not  the  plaintiff's  right 
to  recover  the  money  mentioned  in  the  bond 
has  been  barred  by  a  former  judgment. 
Third.  Whether  the  said  bond  is  the  bond 
of  the  defendant.  On  the  2d  of  July.  1877, 
the  parties  by  their  attorneys,  by  consent, 
submitted  all  matters  of  law  and  fact  to  the 
judgment  of  the  said  circuit  court,  which, 
having  fully  heard  the  evidence  and  argu- 
ment of  counsel,  took  time  to  consider 
thereof.  And  on  the  6th  day  of  July,  1877, 
came  again  the  parties  by  their  attorneys,  and 
the  court  having  maturely  considered  the  tran- 
script of  the  record,  the  testimony  of  wit- 


nesses and  the  argument  of  counsel,  was  of 
opinion  that  there  was  no  error  in  the  judg- 
ment and  decision  of  the  supervisors  afore- 
said, and  affirmed  the  same  with  costs  to 
the  appellee.  From  that  judgment  of  the 
said  circuit  court  the  appeal  to  this  court, 
now  under  consideration,  was  obtained. 

Upon  the  trial   of  the  cause  in  the 

499  said  circuit  court,  two  ♦bills  of  excep- 
tions were  taken  by  the  appellant  to 

opinions  of  the  court  given  against  him.  On 
these  two  bills  the  only  questions  presented 
for  our  decision  by  the  record  arise.  All  the 
evidence  introduced  on  the  trial  on  either 
side  is  set  out  in  these  two  bills,  and  the 
question  arising  on  the  second  of  them,  is 
whether,  according  to  the  said  evidence, 
regarding  it  all  to  be  admissible,  there  is 
any  error  in  the  judgment.  The  question 
arising  on  the  first  is  as  to  the  admissibility 
of  certain  of  the  evidence.  We  will  consid- 
er, in  the  first  instance,  the  question  arising 
on  the  second  of  these  bills,  to- wit:  Whether, 
upon  the  whole  evidence,  regarding  it  all  as 
admissible,  there  is  any  error  in  the  judg- 
ment. In  other  words,  whether,  upon  the 
whole  evidence,  so  regarded,  the  said  bond 
was  paid  by  the  appellee  and  obligor.  Gray- 
son County,  to  the  obligee,  The  Wilson 
Creek  and  South  Fork  Turnpike  Company, 
without  notice  of  the  prior  assignment  of 
the  bond  to  John  M.  Preston,  the  circuit 
court  having  given  judgment  for  the  defend- 
ant on  the  issue  joined  on  the  plea  of  pay- 
ment, though  deciding  for  the  plaintiff  on 
the  two  other  issues  aforesaid. 

Regarding  all  the  evidence  as  admissible, 
we  cannot  see  how  there  can  be  any  doubt 
upon  the  question.  The  evidence  shows  con- 
clusively that  on  the  24th  day  of  July.  1S60, 
an  order  was  made  by  Grayson  County 
court  for  the  execution  of  the  bond  in  ques- 
tion, which  was  accordingly  thereafter  exe- 
ecuted.  On  the  day  after  that  order  was  made, 
to-wit:  on  the  25th  day  of  July,  1860,  there 
was  a  levy  made  by  Grayson  County  court  for 
twelve  hundred  dollars,  for  Wilson  Creek  :»nH 
South  Fork  turnpike  road,  which  was  intended 
to  be  in  payment  of  the  bond  for  the  sum  di- 
rected by  the  said  order  made  on  the  pre- 
vious day,  to  be  executed  as  aforesaid.  The 
evidence  shows  why  the  levy  was  made  on 
that  day  instead  of  being  postponed  for  a 
year,  as  some  of  the  justices  seem  to  h?ve 
preferred.      It     was     competent     for 

500  ♦the  county,  of  course,   to  anticipate 
the  time  of  payment  if  the  levy  should 

be  ready  for  payment  before  the  bond 
should  become  payable.  In  that  case  the 
matter  coitld  be  adjusted  by  a  discount  of 
interest.  The  money  may  have  been  due  by 
the  county  when  the  bond  was  executed,  and 
the  time  given  on  the  bond  may  have  been 
matter  of  accommodation  to  the  county,  as 
it  doubtless  was.  But  whether  so  or  not,  the 
county  had  a  right  to  anticipate  the  day  of 
payment  of  the  bond.  By  making  the  levy 
a  year  later  than  it  was  made,  the  money 
might  not  be  ready  in  time.  The  bond  was 
executed  on  the  27th  of  September.  1860, 
and  was  passed  by  the  oblifiree  to  John  M. 
Preston  on   the  second  of  October,  1860. 
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It  is  not  pretended  that  John  M.  Preston 
ever  gave  any  notice  to  the  county  of  the 
assignment  of  the  bond  to  him,  as  he  cer- 
tainly ought  to  have  done  if  he  desired  to 
make  the  county  liable  to  him.  He  knew 
very  well  that  the  mode  of  payment  of  the 
debt  by  the  county  would  be  by  levy,  and 
that  without  such  notice  the  levy  would  be 
in  favor  of  the  obligee,  and  that  payment  of 
the  money  would  necessarily  be  made  by 
the  sheriff  of  the  county  to  the  obligee  un- 
less notice  of  the  assignment  should  be  pre- 
viously given  to  the  sheriff.  The  assignee 
was  therefore  egregiously  in  fault  in  not 
having  given  such  notice  if  he  desired  to 
hold  the  county  liable  to  him.  In  fact  he 
seems  to  have  credited  entirely  the  turn- 
pike company  aforesaid.  He  was  deeply  in- 
terested \n  that  work  and  had  contributed 
to  its  execution,  and  was  willing  further  to 
contribute  thereto  by  advancing  the  amount 
of  this  bond  to  the  company,  and  holding 
the  bond  only  as  collateral  security  of  a 
promise  made  him  by  the  company,  and 
assigned  to  him  in  its  stead  state  bonds 
which  it  expected  to  receive.  Therefore,  at 
the  time  this  bond  was  passed  to  him  by 
the  company  an  assignment  was  given  to 
him  in  these  words: 

501  *"October  2.  1860. 

"I  have  this  day  passed  to  John  M. ! 
Preston  a  bond  on  the  County  of  Grayson  I 
for  twelve  hundred  dollars,  in  payment  of 
a  debt  due  to  said  Preston  for  money 
•loaned  to  The  Wilson  Creek  and  South 
Fork  turnpike  road;  the  bond  on  Grayson 
County  is  due  the  1st  day  of  November, 
1861.  And  I  hereby  agree  and  promise  to 
lift  said  bond  as  soon  as  I  receive  some 
state  bonds  on  the  state  of  Virginia. 


"(Signed) 


W.  C.  Parks,  President." 


At  the  same  time  said  Preston  executed 
a  receipt  for  the  bond  in  these  words: 

"October  2.  1860. 
"I  have  this  day  received  from  Colonel 
W.  C.  Parks,  president  of  The  Wilson  Creek 
and  South  Fork  Turnpike  Company,  a  bond 
on  the  County  of  Grayson  for  $1,200,  due 
the  1st  day  of  November,  1861,  which  I  am 
to  hold  until  said  Parks,  president.  &c..  re- 
ceives some  bonds  from  the  state  of  Vir- 
ginia to  enable  him  to  pay  to  me  a  debt 
due  for  money  loaned  said  company,  agree- 
able to  a  written  agreement. 

"(Signed)  John  M.  Preston." 

It  was  upon  this  latter  promise  that  Mr. 
Preston  no  doubt  mainly  relied,  and  not  on 
the  idea  of  getting  the  money  from  the 
county.  Had  he  purchased  a  bond  of  the 
county  and  looked  to  it  for  payment,  he  would 
doubtless  have  forthwith  notified  the  county 
of  the  assignment.  But  he  confidently  looked 
to  the  company  to  get  the  state  bonds  and  pass 
a  sufficient  amount  of  them  to  him  to  cover 
the  amount  of  the  county  bond.  But  he  was 
disappointed  in  that  expectation.  No  bonds 
seem  to  have  been  obtained  from  the  state, 
no  doubt  because  of  the  trouble  in  which 
the  state  soon  thereafter  was  involved.    At 


all  events,  there  is  no  proof  of  any  notice  to 
the  county  of  assignment  of  its  bond  to 
508  Preston.  And  ♦on  the  14th  of  January, 
1861,  the  sheriflF  of  the  county,  or  his 
deputy,  being  ready  to  pay  the  levy,  accord- 
ingly paid  it  to  the  said  company,  taking 
from  its  treasurer  a  receipt  in  these  words: 

"Received  of  William  R.  Baker,  D.  S., 
twelve  hundred  and  twelve  dollars,  payment 
in  full  on  the  claim  allowed  by  the  county 
court  to  The  Wilson  Creek  and  South  Fork 
Turnpike  (Company  for  the  year  1860. 

"(Signed)  W.  G.  Young, 

"Treasurer  of  the  W.  C.  &  S.  F,  T.  P.  Co. 

"January  the  14th,  1861." 

The  record  shows  no  trace  of  any  claim 
against  the  county  on  account  of  the  said 
assignment  to  Preston,  from  the  date  there- 
of, to-wit:  October  2,  1860.  until  July  2, 
1869.  nearly  nine  years,  when  the  appellant 
presented  the  said  bond  to  the  county  court 
of  said  county,  and  moved  said  court  to 
make  a  levy  for  the  same,  with  interest  in 
his  favor,  which  motion  the  said  court  over- 
ruled and  refused  to  lay  the  said  levy.  To 
which  op'nion  and  judgment  of  the  court 
the  appellant  excepted.  And  in  the  bill 
of  exceptions  it  is  expressly  stated  that  "it 
appears  to  the  court,  that  on  the  25th  day  of 
July,  1866,  a  levy  was  made  by  the  court  for 
$1,200.  foi  the  road  mentioned  in  the  bond, 
and  which  amount  went  into  the  hands  of  the 
sheriff  of  Grayson  County,  and  which  amount, 
the  court  is  of  opinion,  was  to  pay  said  bond." 
Notwithstanding  the  said  bill  of  exceptions, 
no  appeal  appears  to  have  been  taken  from  the 
said  judgment  of  the  countv  court  in  July, 
1869,  and  no  further  demand  appears  to  have 
been  made  by  the  apoellant  apain-^t  ♦>"*  «••  1 
county  on  account  of  said  bond  until  the  7th 
day  of  April,  1875,  nearly  six  years  after 
said  judgment,  and  more  than  fourteen 
years  after  said  assignment,  when  the 
503  *claim  was  presented  to  the  board  of 
supervisors  as  before  stated. 

We  deem  it  unnecessary  to  set  out  the 
evidence  in  this  case  to  show  that  the  fact 
is  as  before  stated  in  regard  to  the  payment 
of  the  bond  to  the  obligee  without  notice  of 
the  assignment.  Such  is  the  plain  meaning 
of  the  evidence,  construed  in  the  ordinary 
way.  But  construed  as  it  must  be  in  an  ap- 
pellate court  revising  a  judgment  of  an  in- 
ferior court,  on  evidence  which  is  certified 
in  a  bill  of  exceptions  to  the  judgment, 
there  can  be  no  room  for  question. 

We  are  therefore  of  opinion  that  the  cir- 
cuit court  did  not  err  in  giving  judgment 
for  the  defendant  on  the  plea  of  payment.  We 
do  not  admit  that  judgment  ought  not  to  have 
been  given  for  the  defendant  on  the  plea  of 
"former  judgment;"  but  it  is  unnecessary  to 
decide  that  question  in  this  case. 

The  only  remaining  question  is,  whether 
the  court  below  erred  in  not  excluding  the 
answer  of  G.  W.  Cornett  as  evidence  in  the 
case,  as  stated  in  the  first  bill  of  exceptions. 
It  seems  to  be  only  necessary  to  state  the 
case  as  presented  by  the  record  to  show 
that  there  is  no  error  in  the  judgment  in 
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this  respect.  The  witness,  Cornett,  stated 
that  in  1860  he  was  commonwealth's  attor- 
ney for  Grayson  County;  that  as  such  he 
was  present  in  that  year  when  the  county 
levy  was  laid  by  the  county  court,  on  the 
35th  July,  and  also  on  the  day  before,  when 
the  order  was  made  for  the  issue  of  the 
bond  in  controversy;  that  a  majority  of  the 
justices  were  present  on  both  days,  but  that 
most  of  them  were  assembled  to  lay  the  levy 
in  an  upstairs  room,  whilst  the  residue  were 
sitting  in  court,  aad  that  the  full  court  was 
only  present  in  the  court-room  when  the  levy 
had  been  agreed  on  and  was  reported  and 
finally  voted;  that  whilst  the  consultation  in 
the  up-stairs  room  was  in  progress,  witness 
was  called  in  to  advise  the  said  justices,  and 
did  so,  and  then  said  Cornett  was 
904  asked  ♦the  following  question:  "Will 
you  state  what  the  levy  of  $1,200  to 
The  Wilson  Creek  and  South  Fork  turn- 
pike road  laid  by  the  county  court  of  Gray- 
son, on  the  25th  July,  1860,  was  made  to 
pay;  and  if  you  know  for  what,  please  state 
your  means  of  knowledge?"  To  which  ques- 
tion the  witness  answered  that  he  knew  said 
levy  had  been  laid  to  pay  off  the  bond  which 
the  order  of  the  day  before  had  authorized  to 
be  issued,  and  that  he  knew  this  because  one 
of  the  points  o{  discussion  in  the  consultation 
aforesaid  had  been  whether  a  levy  to  pay  said 
bond  should  be  made  in  the  year  1860,  or  be 
deferred  till  the  year  1861,  and  that  as  to  this 
point  mainly,  he  had  been  called  upon  for  his 
advice;  that  there  were  two  parties,  some  for 
an  immediate  levy  and  some  for  deferring  it, 
&c;  that  he  had  advised  an  immediate  levy, 
because  the  other  expenditures  to  be  levied 
for  that  year  were  less  than  they  had  been, 
and  since  the  levy  had  to  be  made — since 
it  was  understood  that  no  further  call  on 
the  county  would  be  made  by  the  company 
—it  was  better  to  make  it  and  be  done; 
which  advice  prevailed.  Whereupon  the 
plaintiff  excepted  to  said  answer  as  an  at- 
tempt to  vary  the  effect  of  the  record  by 
inconsistent  parol  testimony,  and  moved  the 
court  to  disregard  said  an.^wer,  but  the  court 
overruled  said  exception  and  received  said  an- 
swer as  proper  evidence;  to  which  opinion 
and  action  of  the  court  the  plaintiff  excepted. 

We  can  see  nothing  in  this  answer  which 
is  at  all  inconsistent  with  the  record,  or 
which  can  properly  be  considered  as  an  at- 
tempt to  vary  the  effect  of  the  same.  Upon 
the  whole  we  are  of  opinion  that  there  is 
no  error  in  the  judgment,  at  least  to  the 
prejudice  of  the  appellant,  and  that  the  said 
judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


506       *Mocre  &  als.  v.  Sexton's  Ex'x. 

July  Terra,    1878,   Wythevillc. 
Absent,  Moncukc,    P. 

1.   De«d»— Frandii  of  Prevloiis  Grantors.— 

Upon  the  facts  of  this  case — Hbld:  That  no  fraud 
or  knowledge  of  fraud  in  a  previous  grantor  of  the 
land  is  brought  home  to  the  grantor  in  a  deed  of 
trust  to  secure  a  debt,  or  to  the  creditor. 


2.  Sante — Same. — If  B,  a  judgment  debtor,  pur- 
chases land  and  procures  it  to  be  conveyed  to  J 
as  the  purchaser,  and  J  conveys  it  in  trust  to 
secure  a  bona  fide  debt,  the  creditor  not  being  in- 
formed that  it  had  been  so  purchased  by  B  and 
conveyed  to  J,  the  judgment  creditor  has  no  lien 
upon  the  land  for  his  debt  as  against  the  creditoi 
under  the  deed  of  trust. 

In  May,  1872,  the  executrix  of  John"  Sex- 
ton instituted  a  suit  in  equity  in  the  cotmty 
court  of  Wythe  county  against  Benjamin  Be- 
ville,  James  A.  Beville,  Jane  E.  Moore  and 
William  T.  Beville,  in  his  own  right  and  as 
trustee  for  Susan  Beville  and  others.  In  her 
bill  she  set  out  a  judgment  which  had  been  re- 
covered in  March.  1861,  by  the  Farmers' 
Bank  of  Virginia  against  G.  G.  Thompson  as 
maker,  Benjamin  Beville  as  first,  and  said  John 
Sexton  as  second  endorser;  that  an  execution 
was  issued  on  this  judgment  which  was 
never  returned;  that  in  February,  1871,  said 
judgment  was  revived  against  her  as  exec- 
utrix of  said  John  Sexton;  and  that  in  a 
creditor's  suit  in  the  same  court  a  decree 
had  been  made  for  the  sale  of  real  estate  of 
said  Sexton  for  the  payment  of  said  debt. 

The  bill  further  states  that  in  Sep- 
606  tember,  1860,  Benjamin  ♦Beville  made 
a  deed  by  which  he  conveyed  to  his 
son-in-law,  A.  A.  Moore,  several  lots  of 
land  in  and  near  Wythevillc,  which  she  set 
out,  and  all  his  personal  estate;  that  he 
caused  a  lot  that  he  had  purchased  at  the 
sale  of  T.  J.  Boyd's  property  by  the  commis- 
sioner, R.  C,  Kent,  to  be  conveyed  by  said  com- 
missioner to  James  A.  Beville,  by  deed  of  Sep- 
tember 15th,  1863;  and  another  lot  purchased 
at  the  same  sale  to  his  son,  William  T.  Beville. 

And  the  bill  further  sets  out  several  con- 
veyances by  Moore  to  the  children  of  Ben- 
jamin Beville,  and  charges  that  all  of  said 
deeds  were  fraudulent  and  without  valuable 
consideration :  and  Beville  is  stated  to  be  a 
bankrupt,  Thompson  insolvent,  and  A.  A. 
Moore  to  be  dead.  The  prayer  of  the  bill  was 
that  said  deeds  might  be  set  aside  as  having 
been  made  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  Benjamin  Beville; 
that  the  said  estate  might  be  sold  and  the 
proceeds  applied  to  the  payment  of  the 
plaintiff's  debt,  and  for  general  relief. 

Benjamin  Beville,  James  A.  Beville  and 
Mrs.  Moore  filed  their  answers  denying  the 
fraud,  and  Mrs.  Moore  denying  all  knowledge 
of  such  fraud,  if  there  was  fraud.  David  Sex- 
ton also  filed  his  bill  against  the  same  parties, 
claiming  that  he  had  a  lien  of  k  judgment  ren- 
dered and  docketed  in  March,  1860,  against 
Benjamin  Beville,  for  $350,  with  interest  and 
cost,  subject  to  a  credit  of  $300.  It  is  only  nec- 
essary to  refer  to  one  of  the  said  deeds,  viz: 
that  from  Kent,  commissioner,  to  Jahies  A. 
Beville,  of  the  15th  of  September,  1863.  It  ap- 
pears that  this  lot  was  unimproved  at  the  time 
of  this  conveyance,  and  that  Mrs.  Moi>re 
having  received  the  amount  of  an  insurance 
on  the  life  of  her  husband,  which  he  had 
taken  out  for  her  benefit,  she,  in  April,  1869, 
lent  to  James  A.  Beville  $1,000,  to  secure 
which  he,  by  deed  bearing  date  the  20th  of 
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507     April,    1869,    conveyed    the    lot    *to    a 
trustee  to  secure  the  debt.    She   also 
lont  him  $800  on  the  security  of  his  livery 
stock,  which  had  been  paid. 

When  the  cause  came  on  to  be  heard  the 
county  court  held  the  deeds  to  be  fraudu- 
lent, and  decreed  a  sale  of  the  property,  but 
the  sale  of  the  lot  on  which  Mrs.  Moore 
held  the  deed  for  the  security  of  her  debt 
was  postponed  for  the  time.  In  a  subse- 
quent decree  it  was  directed  to  be  sold,  and 
she  obtained  an  injunction  to  the  sale  on  the 
ground  that  she  was  not  aware  that  the  de- 
cree for  the  sale  had  been  made. 

The  cause  same  on  to  be  heard  on  the 
30th  day  of  March,  1877,  when  the  court 
held  that  Jane  E.  Moore  had  knowledge  of 
the  fraud  m  the  conveyance  made  to  James 
A.  Beville  of  the  lot  conveyed  by  him  and 
wife  to  secure  her  at  the  time  of  the  deed 
executed  for  her  security,  and  the  order 
suspending  the  decree  for  the  sale  of  the 
lot  was  set  aside,  and  the  injunction  was  dis- 
solved, and  the  commissioner  was  directed 
to  proceed  to  sell  the  lot,  and  thereupon 
Mrs.  Moore  and  the  Bevilles  obtained  an  ap- 
peal. The  facts  as  viewed  by  the  court  are 
set  out  in  the  opinion  of  Judge  Anderson. 

Holbrook  and  English,  for  the  appellants. 

Kent,  Pierce  and  Boiling,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  there  is  noth- 
ing in  the  record  to  show  that  the  debt  of 
James  A.  Beville  to  Mrs.  Jane  E.  Moore,  as 
evidence  by  his  note,  and  secured  by  deed 
of  trust  on  his  house  and  lot,  is  not  genuine 
and  bona  fide,  and  for  the  consideration 
appearing  on  the  face  of  said  papers.  The 
proof  is  that  Mrs.  Moore  after  the  death  of 
her  husband,  which  occurred  in  the  fall  or 

winter  of  1877,  received  $5,000  in 
508    money,  in  payment  of  *his  life  policy, 

and  that  she  loaned  $1,000  of  it  to  her 
brother,  the  said  James  A.  Beville,  for  which 
he  executed  to  her  the  said  note  and  deed  of 
trust.  She  at  another  time  loaned  him  $300 
or  $850,  which  was  secured  upon  horses  and 
other  personal  property,  which  they  call 
"livery  stock."  That  deed  is  absolute  on  its 
face,  but  was  evidently  intended  only  as 
security.  She  admits  this  debt  was  paid. 
And  the  bond  for  $800.*  with  credits  en- 
dorsed upon  it,  showing  its  entire  satisfac- 
tion, is  exhibited  by  James  A.  Beville  with 
his    deposition. 

It  is  alleged  by  the  creditors  of  Benjamin 
Beville,  father  of  said  James  A.,  that  the 
said  lot  was  purchased  and  paid  for  by  the 
said  Benjamin,  who  caused  the  same  to  be 
conveyed  to  his  said  son  in  fraud  of  his 
creditors,  and  that  Mrs.  Moore  had  notice  of 
it  when  she  loaned  the  money  on  said  security, 
and  thereby  became  a  participant  in  the  fraud. 
It  is  a  well  established  principle,  that  fraud 
must  be  proved,  and  cannot  be  presumed. 
Both  James  A.  Beville  and  Mrs.  Moore 
denv  tbe  allegation  of  fraud,  and  the  latter 
denies  that  she  had  any  knowledge  of  it, 


if  there  was  fraud  in  the  procurement  of  the 
title  to  the  lot  by  the  grantor.  James  A  Be- 
ville testifies  that  he  never  informed  her  or 
any  one  that  the  lot  was  acquired  by  him 
from  his  father.  And  Mrs.  Moore,  in  answer 
to  the  question,  if  she  ever  had  any  intima- 
tion or  knowledge  of  any  kind  that  her 
father  had  advanced  or  paid  the  purchase 
money  on  this  house  of  James  A.  BeviHe's 
at  the  time  of  or  prior  to  her  loan  of  $1,000 
to  James  A.  Beville,  swears  that  she  never 
had.  Her  language  is,  **none  in  the  world." 
And  she  declares,  in  answer  to  another 
question,  that  she  loaned  the  money  upon 
the  faith  of  James  Beville's  deed  to  the  land. 
There  is  proof  positive  that  Benjamin  Be- 
ville was  indebted  to  his  son,  and  that  Colo- 
nel Boyd  was  indebted  to  him,  and  that  he 
told  his  son   Colonel   Boyd  wished   to  seH 

him  a  lot,  and  proposed  to  him  that  if 
509    he  '^'would    take  it  in  payment  of  what 

he  owed  him,  that  they  would  make 
the  trade;  which  his  son  agreed  to.  And  the 
next  day  they  went  to  see  Boyd,  and  met 
him  near  where  his  (witness)  house  is.  They 
walked    up    to    where    Susan    Bumgardner 
now  lives,  and  Colonel  Boyd  gave  him  the 
option  to  take  that  lot  or  the  one  he  now 
owns.    He  told  him  he  would  take  the  latter, 
and  his  father  directed  Colonel  Boyd  to  have 
the  deed  made  to  him.  Colonel  Boyd  docs  not 
remember  the  particulars,  though  he  says  tb**)' 
might  have  occurred  as  stated,  and  what  he 
does  remember  is  consistent  with  the  forego- 
ing statement.    The  foregoing  is  proved  by 
James  A.  Beville,  who  does  not  appear  to 
have  any  pecuniary  interest  in  the  question. 
He    files    with    his    deposition    his    account 
against  his  father,  being  for  money  loaned 
and  work  done;  and  swears  to  the  correct- 
ness of  it.    Although  he  was  under  age,  he 
had  entered  the  army  of  the  Confederacy, 
and  having  been  wounded  in  the  service  m 
1862,  was  at  home  for  about  eight  months, 
when  he  made  a  large  portion  ofthe  amount 
of  his  account  by  dealing  in  liquor.     A  por- 
tion of  the  money  was  made  before  he  en- 
j  tered  the  army — his  father  giving  him  his 
I  time — and  which,  together  with  money  he 
sent  home  to  htm  from  the  army,  and  the 
money  he  had  made  by  dealing  in  liquor, 
which  he  loaned  his  father,  constitutes  his 
account,  of  all  which  he  savs  he  kept  mem- 
oranda in  his  memorandum  book,  from  which 
the  account  exhibited  was  copied,  and  which 
book  he  exhibited  when  asked  to  do  so  by  the 
adverse  counsel.     There  is  no  evidence  in  the 
record  contradicting  the  testimony  of  this  wit- 
ness, or  to  impeach  his  credit;  nor  is  there 
any  direct  testimony  to  prove  that  Mrs.  Moore 
had  any  knowledge  or  intimation  of  fraud,  if 
there   was   fraud,  in  th6  transaction  between 
Benjamin  Beville  and  her  grantor  at  the  time 
she  made  him  the  loan  and  took  the  deed  of 
trust  as  security,  or  prior  thereto. 

510  *But  the  plaintiffs  in  the  original  suit 
and  defendants  to  Mrs.  Moore's  bill 
of  injunction,  rely  on  circumstances  to  es- 
tablish the  alleged  fraud  in  this  transaction, 
and  Mrs.  Moore's  knowledge  of  it.  They 
charged  that  Benjamin  Beville  was  largely 
indebted,    and    had    previously    executed    a 
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deed,  to- wit:  on  the  28th  of  September,  1860, 
conveying  to  his  son-in-law,  A.  A.  Moore, 
all  his  property,  real  and  personal,  with 
the  fraudulent  intent  of  hindering  and  de- 
laying his  creditors  in  the  recovery  of  their 
debts;  and  thence  infer  that  he  caused  the 
deed  to  be  made  to  his  son  with  the  same 
fraudulent  intent.  And  Mrs.  Moore  having 
admitted  that  she  had  been  informed  by  her 
father  that  said  deed  of  September,  1860, 
bad  been  made  with  such  intent,  they  con- 
tend that  it  is  thence  inferable  that  she  was 
aware  that  he  caused  the  deed  for  the  lot 
in  question,  of  the  15th  of  September,  1863, 
to  be  made  to  his  son  James,  with  the  same 
fraudulent  intent,  although  she  denies  hav- 
ing had  any  such  knowledge. 

But  the    latter   transaction    seems   to   be 
distinct  from  and  to  have  had  no  connection 
with  the  former,  and  to  have  occurred  about 
three  years  thereafter.    And  the  deed  to  se- 
cure her  loan  was  made  nearly  nine  years 
thereafter,  six  years  after  the  deed  convey- 
ing the  lot  to  James  A.  Beville  was  made  and 
recorded.    And   the  adverse   parties   had   ac- 
quiesced in  his  possession  and  ownership  dur- 
ing that  whole  period  without  setting  up  any 
cbim  upon  it  to  satisfy  their  debts,  and   for 
several  years   afterwards.   But   she  testifies 
that  she  never  had  an  intimation  or  knowl- 
edge of  any  kind  that  her  father  had  ad- 
vanced or  paid  the  purchase  money  on  this 
house  and  lot  of  James  A.  Beville.    Again, 
she  swears  that  she  never  heard  from  any 
one  that  her  father  paid  the  money  for  this 
house  and  lot  and  had  the  deed  made  to 
James.  She  also  says  she  does  not  know  when 
the  lot  in  question  was  sold  to  James. 
911    But  if  she  had  no  knowledge  *that  her 
father  had   paid   the  purchase   money 
for  the  lot  and  had  the  deed  made  to  James, 
how  can    she    be    charged    with    notice    of 
fraud  in    the    conveyance    of    the    title    to 
James?  We  wWl  attempt  no  further  analy- 
sis of  her  testimony,  but  will  only  remark 
that,  when  fairly  construed,  we  think  there 
is  no  part  of  it  inconsistent  or  in  conflict 
with  the  citations  we  have  made  from  it; 
and  she  manifests  in  no  part  of  it  a  dispo- 
sition to  withhold  anything   she  knows,  but 
the  whole    is    characterized    with    perfect 
frankness,  when  her  answers  are  prejudicial 
to  her  interest  as  well  as  when  they  are  in 
her  favor.    And  the  court  is  of  opinion  that 
the  plaintiffs  in  the  original  hills  and  the  de- 
fendants in  the  injunction  bill,  have  wholly 
failed  to  invaKdate  the  deed   of  trust  exe- 
cuted by  James  A.  Beville  and  wife  on  the 
house  and  lot  in  question,  to  secure  the  loan 
of  $1,000  from  Mrs.  Moore. 

But  the  defendant,  David  Sexton,  claims 
to  be  substituted  to  the  rights  and  remedies 
of  the  Southwestern  Bank,  which,  he  al- 
leges, has  a  judgment  lien  upon  the  said 
lot,  which  is  prior  to  the  lien  of  the  plain- 
tiff. It  is  the  iudgment  of  said  bank  against 
Benjamin  Beville.  who,  he  contends,  had  an 
t^tiitaMc  title  to  the  lot  in  question.  Commis- 
sioner English,  in  his  report,  says  it  seems  to 
have  been  rendered  and  docketed  in  August, 
1861— more  than  two  years  orior  to  the  date 
of  the  deed  from  Robert  C.  Kent,  commis- 


sk>ner,  to  James  A.  Beville,  and  about  eight 
years  prior  to  the  conveyance  of  the  same  lot, 
with  the  improvements  he  had  put  upon  it,  id 
trust,  to  secure  the  loan  he  had  made  from 
his  sister,  Mrs.  Moore.  We  have  seen  that 
if  said  lot  was  purchased  by  Benjamin  Se- 
ville, and  paid  for  out  of  his  own  means,  and 
that  he  caused  the  deed  for  it  to  be  made  to 
his  son  James,  in  fraud  of  his  creditors,  that 
Mrs.  Moore  had  no  knowledge  of  it  when  she 
lent  her  money  to  the  said  James,  on  the 

faith  of  said  lot  as  a  security,  and  he 
51S    conveyed   *it   in   trust   to    secure   her; 

and  consequently  that  her  deed  was 
valid  and  unaffected  by  the  fraud  between 
Benjamin  and  James  A.  Beville,  if  any  such 
existed.  If  the  account  given  by  James  A. 
Beville  of  that  transaction  is  true,  and  his 
father,  Benjamin  Beville,  was  indebted  to 
him,  and  an  agreement  was  made  between 
them  that  if  he  would  agree  to  take  a  lot 
from  Colonel  Boyd  in  satisfaction  of  what 
he  owed  him,  he  would  purchase  it  from 
Colonel  Boyd  for  him,  and  pay  Boyd  the 
price  of  the  lot  out  of  a  debt  Boyd  was 
owing  him,  and  that  in  pursuance  of  that 
agreement  the  lot  was  purchased  from  Boyd 
and  conveyed  to  him,  the  said  James,  the 
said  Benjamin  did  not  thereby  acquire  anv 
equitable  title  or  interest  in  said  lot  which 
could  subject  it  to  the  lien  of  the  said  judg- 
ment of  the  Southwestern  Bank.  But  if  this 
were  not  so — if  the  said  Benjamin  Beville 
had  purchased  the  said  lot  and  paid  for  it 
out  of  his  own  means,  and  had  it  conveyed 
to  his  said  son  in  fraud  of  his  creditors,  of 
which  the  proof  in  the  record  is  by  no 
means  full  and  satisfactory,  we  have  seen 
that  Mrs.  Moore,  being  a  purchaser  of  the 
legal  title  thereof  six  years  afterwards,  for 
value,  without  notice  of  the  fraud,  if  there 
was  fraud,  or  of  any  equity  in  Benjamin  Be- 
ville, is  unaffected  by  the  fraud,  and  her 
title  is  good  against  any  equity  of  Benjamin 
Beville — is  it  good  agamst  the  equity  of  the 
creditor  of  Benjamin  Beville  by  virtue  of 
his  judgment  lien? 

If  the  said  Benjamin  Beville  ever  held  any 
interest  in  said  lot  there  is  nothing  upon 
record  to  show  it.  There  is  a  clear  title  con- 
veyed by  R.  C.  Kent,  commissioner  of  the 
court,  to  James  A.  Beville  for  the  lot  in 
question.  The  said  deed  passes  Col.  Boyd's 
title  directly  to  him,  and  it  is  made  to  hira 
in  pursuance  of  a  decree  of  the  county  court 
of  Wythe  county  of  the  15th  of  September, 
1863,  to  which  David  Sexton  was  a  party, 

and  which  recites  that  it  was  thereto- 
513     fore    purchased    by    David    F.    *Boyd 

under  a  prior  decree  in  said  cause  order- 
ing the  sale  of  Thomas  J.  Boyd's  lands  for 
the  sum  of  seven  hundred  and  fifty  dollars, 
which  has  been  paid  to  said  Kent  as  receiver; 
and  the  deed  proceeds,  "therefore,  in  con- 
sideration of  the  premises  aforesaid,  and 
of  a  transfer  from  said  David  F.  Boyd  to 
said  James  A.  Beville,  the  said  Robert  C. 
Kent,  commissioner  as  aforesaid,  doth  here- 
by grant,  with  special  warranty,  unto  the 
said  James  A.  Beville  and  his  heirs  and 
ass'-'ns,  a  lot  or  parcel  of  land,"  therein  de- 
scribed, which  is  the  lot  in  question.    And 
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the  deed  goes  on  further  to  state  as  follows: 
"The  above-named  lot,  purchased  and  paid 
for  as  aforesaid  by  said  David  F.  Boyd,  has 
been  sold  by  him,  by  Thomas  T.  Boyd,  his 
attorney-in-fact,  in  pursuance  of  a  power  of 
attorney  executed  by  said  David  F.  Boyd, 
and  filed  with  the  papers  of  said  cause,  for 
a  valuable  consideration,  to  the  said  James 
A.  Beville,  which  consideration  has  been 
paid  by  said  Beville  to  Thomas  J.  Boyd  as 
attorney-in-fact  of  the  said  David  F.  Boyd," 
the  receipt  whereof  is  acknowledged. 
"Therefore  the  said  Robert  C.  Kent,  com- 
missioner as  aforesaid,  is  hereby  author- 
ized and  directed  to  convey  the  said  lot  of 
land  to  the  said  James  A.  Beville  in  the 
stead  of  the  said  David  F.  Boyd."  This  deed 
was  put  upon  record  and  was  notice  to  the 
world,  and  instead  of  giving  notice  that  Ben- 
jamin Beville  was  an  intermediate  purchaser, 
absolutely  excludes  the  idea,  because  it  repre- 
sents that  the  sale  was  made  by  the  commis- 
sioner to  David  F.  Boyd,  and  by  him,  by  his 
attorney,  directly  to  James  A.  Beville,  and  the 
payment  of  the  purchase  money  by  said  James 
A.  Beville  to  the  said  attorney  of  David  F. 
Boyd,  and  that  the  commissioner  was  au- 
thorized by  him  to  make  the  conveyance 
directly  to  the  said  James  A.  Beville,  and 
the  name  of  the  said  Benjamin  Beville  is 
nowhere  alluded  to  in  the  said  deed.  If  it 
were  true  that  Benjamin  Beville  had  a 
514  secret  equitable  *interest  in  the  said 
lot.  which  is  contradicted  by  the  re- 
citals of  the  deed,  could  the  creditor's  judg- 
ment lien  attach  to  that  so  as  to  over-reach 
the  legal  title  of  the  purchaser  from  James 
A.  Beville  for  value  and  without  notice? 
The  docketing  of  the  judgment  is  required 
to  give  notice  to  subsequent  purchasers. 
But  the  docketing  of  a  judgment  against 
Benjamin  Beville  could  give  no  notice  of  a 
lien  of  the  judgment  upon  the  land  of 
James  A.  Beville,  the  holder  of  the  legal 
title,  by  virtue  of  a  secret  equitable  title  which 
Benjamin  Beville  once  had  to  the  land,  of 
which  the  bona  fide  purchaser  for  value  from 
James  A.  Beville  of  the  legal  title,  had  no 
notice. 

The  deed  of  trust  from  James  A.  Beville 
to  R.  C.  Kent  for  the  benefit  of  David  Sex- 
ton, was  made  subsequent  to  the  deed  of  trust 
given  to  secure  the  debt  to  Mrs.  Moore,  and 
any  admissions  made  by  him  in  that  deed 
could  not  be  binding  on  Mrs.  Moore. 

Upon  the  whole,  the  court  is  of  opinion 
that  there  is  error  in  the  decrees  of  the 
circuit  court  so  far  as  they  invalidate  said 
deed  of  29th  of  April,  1869.  or  subject  said 
lot  to  the  lien  of  any  judgment  or  judg- 
ments against  Benjamin  Beville  as  against 
the  said  security  of  Jane  E.  Moore,  or  give 
priority  to  the  subsequent  deed  of  trust  exe- 
cuted by  James  A.  Beville  for  the  benefit  of 
David  Sexton,  or  which  require  the  sale  of 
said  lot  for  any  purpose  inconsistent  with 
priority  of  right  in  the  said  Jane  E.  Moore, 
and  to  this  extent  said  decrees  must  be  re- 
versed with  costs,  and  in  all  other  respects 
the  court  is  of  opinion  to  affirm  them. 

BURKS,  J.,  dissented 

Decree  reversed. 
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I.  Bill  by  T,  a  judgment  creditor  of  P,  against  P  and 
bis  alienees,  to  subject  to  the  satisfaction  of  his 
judgment  the  land  still  held  by  P,  and  the  lands  in 
the  hands  of  the  alienees,  charges  that  the  deeds  to 
these  alienees  were  fraudulent  and  without  con* 
sideration.  The  bill  is  taken  for  confessed  as  to 
all  the  parties  but  P,  who  answers  denying  the 
fraud,  and  saying  they  were  on  valuable  considera- 
tion. The  court  below  holds  the  deeds  to  have 
been  fraudulent,  and  decrees  a  sale  of  the  land, 
and    P    alone    appeals — Held: 

1.  Deed — Fraud — ^Deeree — Appeal — ^Rlgrkt 
of  Grantor  to  Question  Fraad. — The 
alienees  are  the  parties  interested  in  this  ques- 
tion, and  they  not  having  appealed,  P  cannot 
question   the   fraud  in  this  court. 

2.  Same — ^Same — ^Jaddnent  Creditors — 
Bqaltr  JnrlsdletlOB.* — It  is  not  necessary, 
since  the  revision  of  the  law  in  1849,  that  a 
judgment  creditor  shall  exhaust  his  remedies  at 
law  before  going  into  equity  to  subject  the  land 
of  his  debtor  or  his  fraudulent  alienees  to  satisfy 
his  judgment.     Code  ot    1873.   ch.    182,   f|   6,  9. 

8.  Same — Same — Same — Saaie. — The  remedy 
in  equity  against  the  real  estate  is  not  depend- 
ent upon  inadequacy  of  the  legal  remedy  to  sat- 
isfy the  judgment  out  of  the  personal  estate,  or 
the  insufficiency  of  such  estate  for  that  purpose, 
but  it  may  always  be  resorted  to  whether  there 
be  or  not  personal  estate  of  ihe  debtor  sufficient 
to  satisfy  the   judgment. 

II.  In  this  case  P  says  he  was  the  surety  of  W  in 
the  bond  on  which  plaintifPs  judgment  was  founded, 
and  that  W  had  conveyed  to  J  a  large  tract  of 
land,  among  other  things,  to  secure  P  in  his  sure- 
tyships for  him,  and  tnis  trust  fund  was  ample  to 
satisfy  the  debt ;  and  he  insists  that  tiie  plaintiff  shall 
make  J  a  party,  and  subject  this  trust  fund  before 
his  land  is  subjected  to  the  payment  of  the  debt. 
But   it   appearing  that   W   is   a   bankrupt  and   that 

the  plaintiff  had  no  judgment  against  him, 
510         and   *this   debt   not    being   mentioned   in   the 

deed,  and  P  not  proving  that  he  was  a 
surety  of  W  in  the  debt,  the  plaintiff  was  not 
bound  to  proceed  against  that  trust  fund. 

HI.     Parties — Parehasers    Pendente    Lite. — 

After  the  bill  was  filed  one  of  the  alienees  of  P 
conveys  a  part  of  the  land  conveyed  to  him  by  P 
in  trust  to  secure  a  debt.     This  was  a  conveyance 

*Bnforeement  of  Juds^ment  Liens — ^Bqalty 
JnrUdlction.--Under  Va.  Code  1887,  sec  3571,  it 
is  not  necessary  that  there  should  be  any  other 
ground  for  jurisdiction  in  order  to  enforce  a  judg- 
ment lien  in  equity.  See  Hutcheson  v.  Gnibba,  80 
Va.   257;    Gordon   v.   Rixey.   76   Va.   704. 

Remedy  against  Real  Bstate. — The  doc- 
trine set  forth  in  the  third  headnote  is  sustained  in 
Stovall   V.    Bank,   78  Va.    191. 

Parties — Parehasern  Pendente  Lite. — The 
principal  case,  as  to  its  holding  that  the  purchasers 
pendente  lite  were  not  necessary  parties,  is  expressly 
affirmed  in  McGee  v.  Johnson,  85  Va.  161.  See  also 
Williamson  v.  Jones,  39  W.  Va.  234;  Arnold  v. 
Casncr,   22   W.    Va.    454. 

Interlocutory  Decree — Appeal. — The  rule 
laid  down  in  the  fourth  headnote  is  affirmed  in  Min- 
ing Co.  V.  Chase,  95  Va.  56. 
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pendente  lite,  and  it  is  not  necessary  that  the  plain- 
tiff shoald  amend  his  bill  and  make  the  trustee  and 
creditor  parties,  in  order  to  dispose  of  the  subject. 
IV.  Jadlciftl  Sales — Interlocutory  Decree* 
— Ameadmentii — Costn. — There  being  no  aver- 
ment in  the  bill  or  admission  or  proof  that  the 
rests  and  profits  of  the  land  retained  by  P  will 
not  pay  the  debt  in  five  years,  it  was  error  to 
decree  a  sale  of  the  land  before  having  this  en- 
quiry made.  But  the  decree  appealed  from  being  in- 
terlocutory, this  court  will  amend  the  decree  in  this 
respect,  and  as  amended  affirm  it,  with  costs  to  the 
appellee. 

In  January,  1874,  Valentine  Thrash  brought 
his  suit  in  equity  in  the  circuit  court  of  Roa- 
noke county,  to  enforce  the  lien  of  a  judgment 
which  he  had  recovered  at  the  November  term, 
^ 873.  of  that  court,  against  Tazewell  Price. 
The  judgment  was  founded  on  a  bond  ex- 
ecuted to  Thrash  by  War  field  Price  and 
Tazewell  Price  on  the  13th  of  September, 
1S62,  for  $3,000,  payable  on  demand,  and  it  be- 
ing a  G>nfederate  debt,  it  was  scaled  by  the 
court,  and  Warfield  Price  having  been  declared 
3  bankrupt,  judgment  was  rendered  against 
Tazewell  Price  for  $1,200,  with  interest 
from  the  lOth  of  April,  1865,  and  $8.72. 

The  bill,  after  setting  out  the  judgment  and 
bond,  states  that  Tazewell  Price  was  the  own- 
er of  an  undivided  moiety  of  three  thousand 
four  hundred  and  sixty  acres  of  land  lying  in 
the  counties  of  Roanoke,  Franklin  and  Floyd, 
nurchased  by  him  and  his  brother  Warfield 
Price,  and  conveyed  to  them  jointly  by  deed 
bearing  date  the  18th  of  May.  1863;  that  on 
the  22d  of  February,  1869,  Tazewell  Price 
and  wife,  for  the  pretended  sum  of  $1,800, 
conveyed  to  Charles  H.  Hancock,  the  broth- 
er of  Mrs.  Price,  four  hundred  and  twenty 
acres  of  this  land;  that  on  the  24th  of  J'eb- 
ruary,  1869,  Tazewell  Price  conveyed 
517  ♦to  Christopher  Hancock,  in  trust  for 
the  sole  and  separate  use  of  his  wife 
Elizabeth,  another  portion  of  the  said  moi- 
ety of  land  containing  six  hundred  acres,  the 
pretended  consideration  of  which  deed  was 
that  Tazewell  Price  had  received  the  sum 
of  $2,280,  which  was  due  to  said  Elizabeth  in 
her  own  right  from  the  estate  of  her  father, 
Benjamin  Hancock.  These  two  deeds  were 
recorded  on  the  same  day,  viz:  the  21st  of 
June,  1869.  And  said  Tazewell  Price  and 
wife,  by  deed  bearing  date  the  6th  of  Febru- 
ary. 1873,  conveyed  to  their  son-in-law,  N. 
Hockman,  and  his  wife  Harriet,  and  to  their 
son,  Charles  W.  Price,  all  their  interest  in  four 
hundred  acres  of  the  same  land.  The  pre- 
tended consideration  for  this  deed  was  one 
dollar.  Said  Price  has  thus  conveyed  away 
about  fourteen  hundred  acres  of  his  moiety  .in 
the  tract  of  three  thousand  four  hundred  and 
sixty  acres,  leaving  only  three  hundred  acres  of 
mountainous  land  of  little  value,  wholly  in- 
sufficient to  pay  the  plain tiflf*s  judgment. 

He  charges  that  there  was  no  consideration 
for  the  deed  to  Charles  R.  Hancock,  but  it 
*as  conveyed  to  him  to  be  held  in  secret  trust 
for  the  benefit  of  said  Price  and  his  wife  and 
their  children;  and  said  Hancock  had  never 
taken  possession  of  the  land,  but  it  has  been 
used  and  enjoyed  by  said  Price  in  the  same 


manner  he  did  before  the  conveyance.  He 
charges  further  that  the  wife  of  Tazewell 
Price  had  no  separate  estate  derived  from  her 
father;  and  the  pretended  agreement  that  in 
consideration  of  $2,280  received  by  said  Taze- 
well from  the  estate  of  the  father  of  his  wife 
he  was  to  settle  upon  her  lands  to  that  amount, 
was  a  mere  subterfuge  to  defraud  his  cred- 
itors; that  by  the  will  of  Benjamin  Han- 
cock, the  father  of  Mrs,  Price,  which  he 
exhibits,  Tazewell  Price  and  his  wife  were 
expressly  excluded  from  all  interest  in  his 
lands,  and  she  derived  from  the  personal 
estate  of  her  father  in  August,  1862,  as 

518  her  share,  $1,880,  which  *was  paid  in 
Confederate  currency.    This   sum  was 

received  by  Tazewell  Price,  and  it  belonged 
to  him;  and  he  also  received  as  a  legatee  in 
said  will  $400  left  to  him  by  the  testator; 
and  this  is  added  to  the  first-mentioned  sum 
of  $1,880,  to  make  up  the  sum  of  $2,280 
stated  as  the  consideration  of  the  deed. 

He  further  insists  that  if  Mrs.  Price  had 
been  entitled  in  her  own  right  to  the  said 
sum  of  $1,880,  and  she  and  her  husband  had 
the  right  to  make  such  an  agreement  as  is 
specjfied  in  said  deed,  the  land  conveyed,  in- 
cluding as  it  does  the  mansion-house  and  other 
improvements,  was  worth  four  or  five  times 
as  much  as  $1,880  of  Confederate  money  in 
•August,  1862.  The  deed  to  Hockman  and  wife 
and  their  son,  Charles  W.  Price,  was  volun- 
tary, without  consideration,  and  therefore 
void  as  to  creditors.  And  making  Tazewell 
Price  and  Elizabeth  his  wife,  and  the  grantees 
in  the  several  deeds  mentioned,  parties  de- 
fendants, he  called  upon  them  to  answer  all 
the  allegations  of  the  bill  as  fully,  &c.,  and 
he  prayed  that  the  deeds  might  be  set  aside 
as  to  his  judgment,  and  the  lands,  or  so 
much  as  might  be  necessary,  sold  for  the 
payment  of  his  judgment  and  the  costs  of 
this  suit,  and  for  general  relief. 

The  bill  was  taken  for  confessed  as  to  all 
the  defendants  except  Tazewell  Price.  He 
demurred,  pleaded  and  answered.  In  his 
plea  he  avers  that  the  debt  represented  by 
plaintifTs  judgment  is  the  joint  property  of 
the  plaintiff  and  Joseph  M.  Terry:  and  that 
by  deed  bearing  date  the  24th  ot  January, 
1874,  the  defendants,  Hockman  and  wife, 
conveyed  one  hundred  acres  of  land  con- 
veyed to  them  and  Charles  W.  Price,  to 
Lewis  Huff,  trustee,  in  trust  to  secure  a 
debt  to  W.  D.  F.  Duvall,  and  prays  whether 
he  shall  make  any  further  answer  to  the  bill 
until  it  is  amended  and  the  said  Terry,  Huflf 
and  Duvall  are  parties  thereto. 

Price  in  his  answer  admits  the  judg- 

519  ment.  but  says  that  *he  was  the  surety 
of  Warfield  Price,  the  principal  debtor. 

He  says  that  the  plaintiff,  since  this  suit  was 
commenced,  is  pursuing  his  remedy  at  law, 
suing  out  execution  under  whiclrthe  sheriff 
has  levied  on  and  seized  a  portion  of  re- 
spondent's personal  effects,  and  applied  the 
proceeds  in  partial  satisfaction  of  the  judg- 
ment, and  that  plaintiff  has  sued  out  processes 
of  garnishment  against  three  alleged  debtors 
of  respondent,  at  the  present  time  in  this  court 
on  its  law  side.  And  he  submits  whether  plain- 
tiff shall  be  permitted  to  harass  him  by  pros- 
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ecuting  his  remedy  in  the  two  tribunals  of 
law  and  equity  at  the  same  time  for 
the  same  debt. 

He  says  Warfield  Price  and  himself  pur- 
chased the  tract  of  three  thousand  four  hun- 
dred and  sixty  acres  of  land;  that  they  after- 
wards divided  the  same,  not  finally,  but  so 
as  to  give  respondent  the  eastern  portion 
and  said  Warfield  the  western  portion, 
leaving  the  dividing  line  unfixed;  that  War- 
field  Price  executed  a  deed  by  which  he 
conveyed  to  Joseph  M.  Terry  his  portion  of 
the  land,  in  trust,  to  secure  respondent  the 
sum  of  $708.07,  due  by  bond,  and  also  to  in- 
demnify respondent  as  his  surety  on  debts 
due  from  him,  meaning  to  include  the  debt 
of  the  plaintiff;  that  this  deed  enures  to  the 
benefit  of  the  plaintiff,  and  that  he  is  bound 
to  exhaust  this  security  before  he  can  sub- 
ject the  lands  of  the  respondent,  especially 
as  said  Joseph  M.  Terry,  as  respondent  has 
been  informed  and  charges,  has  become  in- 
terested in  said  judgment  to  the  extent  of 
half  ownership  thereof.  And  he  avers  that 
said  deed  of  trust,  which  he  makes  an, ex- 
hibit with  his  bill,  affords  ample  means  of 
paying  the  whole  debt. 

As  to  the  deeds  referred  to  in  the  bill,  he 
says  that  to  Charles  R.  Hancock  was  not 
without  valuable  consideration,  nor  was  it  de- 
signed to  hinder,  delay  and  defraud  respond- 
ent's creditors,  but  was  on  the  consideration 

of  $1,800,  which  was  paid  respondent  in 
520    the  presence  of  ♦witnesses.    As  to  the 

deed  of  Christopher  H.  Hancock,  in 
trust  for  respondent's  wife,  he  also  denies  it 
was  intended  to  hinder  or  defraud  his  cred- 
itors. That  whatever  might  be  his  right  to 
the  money  coming  from  her  father's  estate,  at 
law,  he  was  advised  that  a  court  of  equity 
would  regard  it  as  substantially  and  justly  the 
property  of  the  daughter,  his  wife,  according 
to  the  expressed  wish  of  her  father;  and  ac- 
cordingly respondent,  having  been  informed 
that  in  equity  a  wife  is  entitled  to  a  settle- 
ment out  of  her  property  or  out  of  the  prop- 
erty she  brings  her  husband,  &c..  he  says 
the  said  conveyance  was  not  voluntary,  and 
certainly  not  made  to  hinder  or  defraud  his 
creditors.  He  admits  that  the  deed  to  Hock- 
man  and  wife  and  Charles  Price  was  volun- 
tarjr,  and  a  pure  gift  to  his  children,  but  he 
denies  that  it  was  intended  to  hinder  or, de- 
fraud his  creditors.  He  says  he  is  individu- 
ally free  from  debt,  all  his  individual  debts 
not  amounting  to  more  than  $300;  that  he  is 
bornd  as  surety  for  the  plaintiffs  debt,  but 
that  he  had  always  looked  upon  the  deed  of 
trust  upon  the  land  of  Warfield  Price  as  com- 
pletely securing  that  debt,  and  he  insists  it  is 
still  ample  to  secure  it.  And  independent  of 
that  security,  respondent  owns  property, 
real  and  pertonal,  more  than  three  times  suf- 
ficient to  pay  all  that  is  due  on  said  judg- 
ment. He  says  that  the  three  hendred  acres 
of  the  large  tract,  which  he  still  retains,  is 
worth  fully  $8  per  acre;  he  had  in  fact  been 
offered  $10  per  acre  for  a  part  of  it.  He  re- 
fers to  other  property  he  owns,  real  and  per- 
sonal, including  the  debt  secured  by  the 
deed  of  Warfield  Price;  and  he  estimates 
that   this    property    is    worth    at    the    least 


$5,000,  more  than  three  times  the  value  of 
the  balance  of  the  said  judgment. 

In  conclusion,  he  says  his  goods  and  chat- 
tels and  choses  in  action  are  more  than  suffi- 
cient to  satisfy  said  judgment,  and  the  plaintiff 
has  had  ample  remedy  and  means  of  satisfac- 
tion  by   legal   process    without    resort 

521  to    chancery     *to     subject     respond- 
ent's land;  that  the  lands  of  Warfield 

Price,  conveyed  in  trust  to  secure  plaintiff's 
debt,  should  be  first  exhausted;  and  if  il 
should  become  necessary  to  resort  to  re- 
spondent's land,  that  retamed  by  him  shouKi 
be  first  applied  to  the  satisfaction  of  the 
judgment. 

The  cause  came  on  to  be  heard  upon  the 
bill  taken  for  confessed  as  to  all  the  defend- 
ants except  Tazewell  Price,  and  upon  his 
demurrer,  plea  and  answer,  and  the  exhibits, 
when  the  court  overruled  the  demurrer,  and 
being  of  opinion  that  the  lands  in  the  bill 
mentioned  were  subject  to  the  lien  of  the 
plaintiff's  judgment,  decreed  that  unless  the 
defendant  do  within  sixty  days  from  the  date 
of  the  decree,  pay  to  the  plaintiff  the  sum  of 
$1,200,  with  interest,  &c.,  subject  to  certain 
credits  stated,  commissioners  named  should 
sell  at  public  auction,  &c.,  the  lands  in  the 
bill  mentioned,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  and  pay  the  afore- 
said demand,  upon  the  terms  of  $250  cash, 
and  for  the  residue  of  the  purchase  money 
upon  a  credit  of  one,  two  and  three  years, 
with  irkterest  from  the  day  of  sale,  taking 
from  the  purchaser  bonds,  &c.  But  in  mak- 
ing said  sale  the  land  not  aliened  to  be  first 
sold,  and  then,  if  necessary,  enough  of  the 
lands  aliened  as  will  be  sufficient — the  land 
last  aliened  to  be  first  sold,  &c.  From  this 
decree  Tazewell  Price  obtained  an  appeal 
to  this  court. 

G.  ^\^  Hansbrough,  for  the  appellant. 

J.  F.  Johnson  and  Logan,  for  the  appellee. 

BURKS.  J.  The  app'^llee's  b^'ll  wns  ril-l 
to  enforce  his  judgment  lien  against  the  un- 
aliened  lands  of  the  appellant,  and  also 
ngainst  other  lands  which  had  been  aliened 
by  him  to  his  wife,  children  and  brother-in- 
law,   parties    to    the    suit,    and   which 

522  lands  are  charged  in  the  bill  to  *have 
been    conveyed    with    the    fraudulent 

intent  to  hinder,  delay  and  defeat  his  cred- 
itors, and  especiallv  the  appellee,  in  the 
recovery  of  their  debts. 

Process  to  commence  the  suit  was  served 
upon  all  the  defendants.  The  appellant  ap- 
peared and  filed  a  demurrer,  plea  and  answer 
to  the  bill.  The  other  defendants  made  de- 
fault. No  depositions  were  taken  on  either 
side,  and  the  cause,  duly  matured,  was  heard 
on  the  bill  of  the  appellee,  the  demurrer, 
plea  and  answer  of  the  appellan-t,  replica- 
tions and  joinder,  exhibits,  and  the  decrees 
nisi  at  the  rules:  and  the  court  taking  tht 
bill  for  confessed  as  to  all  of  the  defendants 
except  the  appellant,  and  holding  that  pH  of 
the  lands  in  the  bill  mentioned  were  subject 
to  the  lien  of  the  appellee's  judgement,  or- 
dered them  to  be  sold,  the  lands  unaliencd 
to  be  first  sold,  and  the  other  lands  in  the  in- 
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verse  order  of  their  alienation,  and  as  to  these 
last,  the  sale  was  suspended  until  the  further 
order  of  the  court.  From  this  decree  the  ap- 
pellant alone  applied  for  and  obtained  an  ap- 
peal. His  counsel  assigns  as  error  in  the  de- 
cree, that  the  lands  of  the  alienees  are  held 
liable  and  ordered  to  be  sold.  There  are  sev- 
eral answers  to  this  assignment  of  error.  In 
the  first  place,  if  there  be  error  in  decreeing 
these  lands  to  be  sold,  it  is  not  to  the  prejudice 
of  the  appellant.  The  sale  could  injure  the 
alienees  only,  and  they  are  not  here  com- 
plaining. Moreover  if  they  did  complain  it 
would  be  of  no  avail  to  them.  The  bill  charges 
the  conveyances  to  be  fraudulent.  The  alle- 
gations are  positive  and  explicit,  and  were 
in  the  court  below  treated  as  true  on  the  bill 
taken  for  confessed  as  to  them.  They  never 
appeared  and  made  defense  in  that  court, 
doubtless  because  they  had  no  defense  to 
make,  and  for  the  same  reason  they  did  not 
unite  in  the  appeal.  It  is  incredible  that  they 
should  not  have  defended  their  title  to  lands 
alleged  in  the  pleadings  to  be  valuable,  if 
puch  title  had  been  valid  as  against  the 
523  lien  asserted  by  the  *complainant.  If 
we  may  look  to  the  apoellant's  answer 
to  the  bill  as  a  defense  made  for  them,  we 
sec  verv  readily  why  they  did  not  answer 
in  person. 

The  appellant's  deed  of  6th  February, 
1873.  to  his  son  and  to  his.  daughter  and  her 
husband,  purports  on  its  face  to  be  for  a 
nominal  consideration  only,  and  he  admits 
that  it  is  voluntaiV- 

He  denies  that  the  deed  of  settlement  to 
the  separate  use  of  his  wife  was  cither  volun- 
tary or  made  with  intent  to  defraud  his  cred- 
itors, and  claims,  in  spb<;tance,  that  the  con- 
sideration was  the  wife's  property,  received 
by  him  from  her  father's  estate,  to  which 
she  was  eauitably  entitl'^H.  and  which  she 
agreed  he  should  take  and  have  as  an  equiva- 
lent for  the  settlement  which  was  m^de.  The 
bill  charsres  that  he  received  the  wife's  leg- 
acy ($1,880)  from  her  father's  executor  in 
1862,  in  Confederate  money,  and  at  the  same 
time,  and  in  like  currency  from  the  same  ex- 
ecutor, a  legacy  of  $400  bequeathed  directly 
to  him,  and  that  the  aggregate  of  these  surns 
f$2.280)  makes  the  precise  sum  recited  in 
the  deed  of  settlement  as  "received  bv  him 
in  her  right  from  the  estate  of  her  deceased 
father."  and  these  p negations  are  not  de- 
nied in  the  answer.  The  deed  of  settlement 
hears  date  on  the  24th  day  of  February 
1869,  nearly  seven  years  after  the  legacies 
were  received.  It  is  true  the  deed  recites  the 
ajrrecment  referred  to  and  the  receipt  of  the 
wife's  legacy  theri^un'der,  as  the  considera- 
tion for  the  settlement  unon  the  wife,  b'lt 
the  recitals,  although  evidence  against  the 
grantor,  are  not  evidence  against  a  creditor 
'^f  the  grantor.  Where  such  recitals  are  re- 
lied on  to  affect  a  creditor  not  a  party  to  the 
deed,  there  must  be  distinct  proof  of  the 
previous  agreement,  and  none  was  fi»rnished 
in  this  case.  William  &  Marv  ColI?nre  v. 
Powell  &  others,  12  Oratt.  372.  3P4.  386. 

The  conveyance  to  Charles  R.  H?»ncock,  the 
brother-in-law  of  the  appellant,  bears 
date,  the  day  before  the  *date  of  the 


settlement  on  the  appellant's  wife,  and  both 
deeds  were  admitted  to  record  on  the  same 
day.  This  conveyance  purports  to  be  in  con- 
sideration of  $1,800  in  hand  paid  by  the 
grantee,  and  the  appellant,  in  his  answer,, 
says,  that  the  money  was  actually  paid  to- 
him  "in  the  presence  of  witnrsses." 

The  bill  which  was  filed  in  February,  1874, 
charges  that  the  grantee  has  never  taken 
possession  of  the  land  covered  by  this  con- 
veyance, and  that  the  same  has  been  used 
and  enjoyed  by  the  appellant  in  the  same 
manner  as  before  the  said  conveyance,  and 
these  allegations  are  not  denied  in  the  an- 
swer, nor  were  any  of  the  witnesses,  in 
whose  presence  the  money  is  said  to  have 
been  paid,  examined,  nor  has  the  grantee  ever 
asserted  any  claim  to  the  land  in  this  suit. 

Looking  to  the  whole  record  I  am  well 
satisfied  that  each  of  these  conveyances,  if 
not  fraudulent  in  fact,  is  at  least  not  upon 
consideration  deemed  valuable  in  law,  and 
is  therefore  void  as  to  the  appellee's  judg- 
ment. The  debt  on  which  the  judgment  was 
based  is  evidenced  by  bond  dated  nearly 
seven  years  before  the  first  of  these  convey- 
ances was  executed. 

Another  assignment  of  error  is  that  the 
unaliened  lands  of  the  appellant  were  or- 
dered to  be  sold  when  it  was  neither  alleged 
nor  proved  that  the  complainant  (the  appel- 
lee) had  exhausted  his  remedy  at  law  to  ob- 
tain sati<;faction  of  his  judgment  out  of  the 
personal  estate  of  the  appellant. 

Previous  to  the  general  revision  of  the 
laws  in  1849,  there  were  two  legal  remedies 
by  which  the  judgment  creditor  was  enabled 
to  reach  the  lands  of  his  debtor.  One  w?'^^ 
through  the  execution  of  ca.  sa.  under  which 
the  debtor  was  taken  and  imprisoned,  and 
might  be  discharged  from  imprisonment  on 
surrendering  his  property,  and  the  other  was 
by  elegit,  whereby  all  the  goods  and  chattels 
of  the  debtor  (except  his  oxen  and 
525  beasts  of  *the  plow),  and  a  moiety 
of  all  his  lands  and  tenements  whereof 
he  was  seized  at  the  date  of  the  judgment 
or  at  anv  tinie  afterw^irrk.  wnre  dol^erofl  to 
the  creditor  by  reasonable  price  and  extent, 
to  have  and  to  hold  the  croods  and  rhnttels 
as  his  own,  and  the  moiety  of  the  land  as 
his  freehold  until  thereof  the  judgment  was 
satisfied. 

The  creditor  having  these  legal  remedies, 
equity  had  no  jurisdiction  to  decree  a  sale 
of  the  lands  to  satisfy  the  judgment  unless 
it  was  made  to  appear  that  the  remedv  at 
law  to  enforce  the  judgment  was  inadequate. 
It  was  always  regarded  that  the  legal  rem- 
edy by  elegit  was  inadequate  where  it  was 
shown  that  the  rents  and  profits  of  the  land 
would  not  satisfy  the  judgment  within  a 
reasonable  time,  and  in  such  case  a  court 
of  equity  would  take  jurisdiction  and  decree 
a  sale. 

Such  was  the  state  of  the  law  in  1840, 
when  the  ca.  sa.  was  abolished,  and  to  supplv 
its  place  other  existing  remedies  were  f^ri. 
larged  and  some  new  ones  were  provided. 
The  liens  of  judgments  and  decrees  for 
money,  which  theretofore  had  been  mere 
incidents   of   the    elegit  and   attached    to  a 
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moiety  only  of  the  debtor's  land,  were  made 
express,  direct,  positive,  absolute  charges 
on  all  the  real  estate  of  the  debtor,  and  the 
elegit  was  made  to  conform  to  the  statutory 
lien.  Borst  v.  Nalle  &  als.,  28  Gratt.  423, 
430.    Code  of  1873,  ch.  182,  §§  6,  1. 

The  lien  of  the  fi.  fa.  was  enlarged  so  as 
to  extend  to  all  the  personal  estate  of  or  to 
which  the  judgment  debtor  is  possessed  or 
entitled,  although  not  levied  on  or  capable 
of  being  levied  on  under  the  law,  as  it  then 
existed,  and  this  additional  lien  was  made 
continuous;  that  is,  it  was  provided  that  it 
should  "cease  whenever  the  right  of  the 
judgment  creditor  to  levy  the  fieri  facias 
urder  which  the  lien  arises,  or  to  levy  a  new 
execution  on  his  judgment,  ceases  or  is  sus- 
pended by  a  forthcoming  bond  being  given 
and  forfeited,  or  by  a  supersedeas  or 
526  other  *legal  process,"  and  means 
were  provided  for  enforcing  this  lien. 
Code  of  1873,  ch.  184. 

And  it  was  at  the  same  time  enacted  as 
follows:  "The  lien  of  a  judgment  may  al- 
ways be  enforced  in  a  court  of  equity.  If  it 
appear  to  such  court,  that  the  rents  and 
profits  of  the  real  estate  subject  to  the  lien 
will  not  satisfy  the  judgment  in  five  years, 
the  court  may  decree  the  said  estate,  or  any 
part  thereof,  to  be  sold,  and  the  proceeds 
anplied  to  the  discharge  of  the  judgment." 
Code  of  1873,  ch.  182.  §  9. 

Looking  to  the  policy  of  the  legislature  at 
the  revision,  and  to  the  broad  and  compre- 
hensive language  of  the  enactment,  I  do  not 
doubt  that  a  judgment  creditor,  if  he  so  elect, 
may  resort  to  a  court  of  equity  to  enforce 
the  lien  of  his  judgment  against  the  real  es- 
tate of  his  debtor,  without  first  proceeding 
by  execution  at  law  to  subject  the  personal 
estate,  or  assigning  any  reason  for  not  doing 
so.  The  remedy  in  equity  against  the  real  es- 
tate (now  the  only  remedy  since  the  elegit 
was  abolished,  Acts  1871-2.  ch.  373,  p.  469), 
if  not  dependent  upon  the  inadequacy  of  the 
legal  remedy  to  satisfy  the  judgment  out  of 
the  personal  estate,  or  the  insufficiency  of 
such  estate  for  that  purpose,  but  it  may  "al- 
ways" be  resorted  to,  whether  there  be  or 
not  personal  estate  of  the  debtor  sufficient  to 
satisfy  the  judgment.  The  remedy  is  given 
in  general  terms,  and  if  it  had  been  intended 
to  limit  its  application  to  cases  in  which 
there  was  no  personal  estate  of  the  debtor, 
or  where  such  estate  was  not  sufficient  to 
sptisfy  the  judgment,  it  would  doubtless  have 
been  so  provided  in  express  terms.  See  the 
case  of  the  Commonwealth  by.  &c.,  v.  Ford 
^^  als..  29  Gratt.  683,  in  which  it  was  held, 
that  the  right  of  the  commonwealth  to  seize 
and  sell  under  execution  the  real  estate  of 
<1efendants  against  whom  she  had  judgments 
did  not  deprive  her  of  the  right,  if  she 
elected  to  exercise  it,  to  resort  to  a 
Zft7  court  *of  equity  to  subject  such  real 
estate  to  the  lien  of  such  judgments. 

All  the  property,  real  and  personal,  of  the 
debtor,  except  what  is  exempt  under  the  law, 
is  liable  for  the  payment  of  hi<?  debts.  The 
personal  property  may  ordinarily  be  reached 
under  ex'^^'iition  at  law.  while  the  real  estate 
can  be  subjected  by  suit  in  equity  only.    If 


the  creditor  resort  to  the  real  estate  first  and 
the  debtor  has  personal  property  which  he 
prefers  should  be  applied  to  the  payment  of 
the  judgment,  he  certainly  can  make  the  ap- 
plication himself  more  speedily  and  at  less 
expense  than  an  officer  of  the  law  can  under 
an  execution,  and  thus  relieve  his  real  estate 
to  the  extent  of  the  value  of  the  personal  es- 
tate so  applied.  If  he  fail  or  refuse  to  make 
the  application,  it  is  his  own  fault.  Creditors 
seldom,  if  ever,  resort  to  equity  to  enforce 
their  judgments  against  the  lands  of  their 
debtors,  unless  arid  until  they  are  compelled 
to  do  so,  because  the  proceeding  is  both 
dilatory  and  expensive.  When  they  do  re- 
sort to  it,  however,  the  rights  of  the  debtor 
are  protected  in  the  most  ample  manner. 
His  lands  cannot  be  sold  if  the  rents  and 
profits  thereof  will  satisfy  the  judgement  in 
five  years,  and  when  sold,  a  day  is  usually 
given  him  for  the  payment,  and  the  sale 
must  be  on  a  reasonable  credit. 

While  the  appellant  assigns  as  error  that 
the  appellee  does  not  allege  in  his  bill  that 
he  has  exhausted  the  appellant's  personal 
property  by  execution,  he  yet  complains  in 
his  answer  that  he  has  been  harrassed  with 
executions  sued  out  by  the  appellant  since 
the  commencement  of  this  suit.  However 
that  may  be.  he  does  not  claim  that  he  has 
not  received  credit  for  anything  realized  on 
these  executions,  and  he  does  not  deny  that 
the  greater  part  of  the  judgment  still  remains 
unpaid.  He  avers  in  his  answer  that  his 
property,  real  and  personal,  which  remains 
unaliened  and  therefore  confessedly  liable 
for  the  appellee's  judgment,  is  "at  least 
528  of  the  value  of  $5,000,  and  more  *than 
three  times  the  value  of  the  balance  of 
the  said  judgment;"  "that  individually  he  is 
singularly  free  from  debt;"  "that  hi*;  individ- 
ual debts  do  not  amount  to  more  than  $300, 
all  told,"  and  leaves  us  to  infer  that  his  debts 
as  surety  are  not  large,  for  the  judgment  of 
the  appellee  is  the  only  debt  he  specifies  as 
owing  by  him  as  surety.  The  presumption 
is.  that  the  judgment  of  the  appellee  is  the 
only  judgment  against  him,  as  none  other 
is  mentioned  in  his  answer  and  no  judg- 
ment creditor  has  ever  applied  to  become 
a  party  to  this  suit.  If  his  statements  be 
true,  he  might  and  should  have  paid  the 
appellee's  judgment  long  ago.  He  admits 
that  it  is  owing,  and  that  his  property  is 
bound  by  it,  and  claims  that  he  owns  prop- 
erty of  value  more  than  three  times  the  bal- 
ance due  on  the  judgment.  It  would  have 
been  no  less  wise  than  just.  I  think,  if  he 
had  paid  the  appellee's  judgment  without 
this  fruitless  attempt  to  OM^ade  it. 

Another  assignment  of  error  is  that  the 
appellant  is  surety  on  the  debt  upon  which 
the  appellee's  judgment  was  recovered,  and 
that  the  deed  of  trust  to  Joseph  M.  Terry 
was  given  by  the  princioal  debtor,  among 
other  things,  to  indemnify  the  appellant  as 
such  surety,  and  that  the  court  should  have 
compelled  the  appellee  to  resort  to  this 
deed  of  trust  in  exoneration  of  the  appel- 
lant before  subjecting  his  property. 

The  allecred  principal  debtor  is  not  a  party 
to  the  suit,  is  bankrupt,  and  the  appellee  has 
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no  judgment  against  him.  If  the  assumption  ;  ders,   25    Gratt.    203;    Horton    &    others   v. 
of  the  appellant  s  counsel  that  the  appellant  is    Bond.  28  Gratt.  815. 


surety  were  true,  without  conceding  that  the 
appellee  in  that  case  should  be  required  to 


I  am  of  opinion,  on  the  whole  case,  there 
is  no  error  in  the  decree  complained  of  for 


resort   to    this  deed  of   trust,  it  is  a  sufficient  |  which   it   should   be   reversed    but   that   the 
Mswer  to  this  assignment  of  error  to  say,    decree   should  be   amended  as   above   indi- 
that  It  does  not  appear  by  the  record  that    cated,  and  as  amended  be  affirmed, 
the  appellant  is  surety.  The  bill  contains  no 


such  allegation  or  admission.  It  is  averred 
in  the  appellant's  answer  to  be  so,  but  the 
averment  is  affirmative  matter,  and  is  not 
proved.  The  deed  of  trust  indemnifies 
5S&  *the  ^-jppcllant  in  general  terms  as 
surety  upon  any  and  all  papers  upon 
which  the  appellant  is  bound  as  such  surety. 
But  the  debt  on  which  the  appellee's  judg- 
ment was  recovered  is  not  specified  in  the 
deed  as  one  of  the  debts  on  which  the  ap- 
pellant is  surety,  and  if  it  were  so  specified 
and  described  the  deed  would  be  no  evi- 
dence of  the  fact  ai^ainst  the  appellee,  as  he 
i^  not  a  party  to  the  deed. 

There  was  no  necessity  of  making  Joseph 
M.  Terry  a  party  to  the  suit.  He  is  the  trus- 
tee in  the  deed  of  trust  referred  to,  but  as  we 
have  seen  the  appellee  was  not  bound  to  re- 
sort to  that  deed  in  this  suit.  The  appellant 
avers  in  his  plea  that  Joseph  M.  Terry  is  the 
joint  owner  with  the  appellee  of  the  judg- 
ment sought  to  be  enforced.  If  the  fact 
averred,  taken  as  true,  would  be  a  sufficient 
reason  for  requiring  him  to  be  made  a  party, 
still  there  was  no  proof  of  such  joint  owner- 
ship. After  the  suit  was  brought,  and  a  short 
time  before  the  decree  appealed  from  was 
rendered,  as  appears  from  a  deed  in  the  rec- 
ord, Hockman  and  wife  conveyed  a  portion 
f^f  the  land  which  had  been  conveyed  to 
them  by  the  appellant  to  one  Lewis  HuflF,  as 
trustee,  to  secure  an  alleged  debt  to  W.  D.  F. 
Duvall.  and  it  is  assigned  as  error  that  HuflF 
and  Duvall  were  not  made  parties  by 
amended  bill.  If  these  persons  had  any  in- 
terest in  the  subject  of  the  suit  they  ac- 
quired it  pendente  lite,  and  it  was  not  neces- 
«ary,  therefore,  that  they  shorM  be  brought 
before  the  court  to  enable  it  to  disoose  of  the 
subiect.  At  all  events,  if  they  claimed  any 
such  interest  as  made  their  presence  as  par- 
t'es  n«»ces«ary,  they  micrht  and  should  have 
brought  the  matter  to  the  notice  of  the  court 
by  oetition.  and  had  their  claims  passed  upon. 

The  last  assignment  of  error  to  be  noticed, 

is  that  the  unaliened  lands  of    the    appellant 

were  ordered  to  be  sold  without  its  being 

made   to   appear   that   the   rents    and 

MO     *profits  thereof  would  not  satisfy  the 

aonellee's  iudgment  in  five  years. 

The  bill  contains  no  allegation  as  to  the 
rents  and  profits,  and  the  answer  of  the  ap- 
«ell?nt  is  silent  on  the  subiect.  There  is  no 
oroof ;  no  enquiry  was  asked  or  ordered.  The 
fact  of  the  insufficiency  of  the  rents  and 
orofits  to  satisfv  the  iudgment  within  the 
nrescribcd  period  should  be  made  to  apoear 
before  any  sale  is  made,  and  if  the  appellant 
desires  it.  he  mav  have  an  enquiry  to  deter- 
mine that  fact.  But  this  is  no  c|iuse  for  re- 
versing the  decree.  The  decree  being  inter- 
locutory may  be  amended  in  that  resnect, 
and  as  amended  affirmed.    Ewart  v.  Saun- 


The  other  judges  concurred  in  the  opinion 
of  BURKS,  J. 

Decree  amended  and  affirmed. 


581      *Barr,  Assignee,  y.  White  ft  als. 

July  Term,    1878,   Wytheville. 

C  files  his  bill  in  the  circuit  court  of  R,  to  subject  the 
real  estate  of  D  to  satisfy  a  judgment  for  $199.80* 
with  interest  from  the  20th  of  April,  1860,  and  costs 
($6.96),  which  C  had  recovered  against  D.  The 
bill  charges  that  the  rents  and  profits  will  not  dis- 
charge the  debt  in  five  years.  Tlie  bill  is  taken  for 
confessed,  and  there  is  a  decree  that  A,  appointed 
a  commissioner,  sell  the  land  or  so  much  as  ttiajr 
be  necessary  to  satisfy  the  judgment  and  the  costs 
of  this  suit,  upon  credits  stated.  A  sells  the  whole 
tract  for  $2,000  to  W,  who  complies  with  toe  terms 
of  the  sale;  and  A  reports  the  sale  to  the  court, 
and  it  is  confirmed.  After  the  sale,  but  before  it 
is  confirmed,  D  is  declared  a  bankrupt;  and  with- 
out  taking  any  step  in  the  state  court  he  applies  to 
the  United  States  district  court,  and  there  obtains 
a  decree  setting  aside  the  sale,  which  decree  is  re- 
versed by  the  United  States  circuit  court,  and  the 
assignee  in  bankruptcy  of  D  directed  to  proceed  in 
the  case  in  the  state  court  to  obtain  such  relief 
as  he  may  be  entitled  to— Held: 

1.  Jarladletlon — "When  State  Court  BTot 
CHisted.* — The  state  court  having  possession  of 
the  case,  and  having  made  a  decree  therein  be- 
fore the  bankruptcy  of  D,  he  or  his  assignee  can 
only  proceed  in  that  court  to  maintain  their 
rights.     Citing  Eysler  v.  Gulf  &  als.,  1  Otto  52J. 

2.  VaUdltr  of  Decree — Knowledire  of  As- 
signee.— The  assignee  of  D,  who  knew  of  the 
proceedings  in  the  state  court,  not  having  made 
himself  a  party  in  that  court,  and  it  not  appearingr 
that  court  even  knew  of  the  bankruptcy  of  D,  the 
decree  of  the  court  confirming  the  report  in  the 
absence  of  the  assignee  was  a  valid  decree. 

8.  JndiclAl  Sales— SettlnflT  Aside  after 
ConflrmatlOB.t — W    being    a    bona    fide    pur- 


*Jnrisdletlon— i;irhen  State  Covrt  Not 
Oasted.— In  Sively  v.  Campbell,  23  Gratt.  893,  it 
was  held  that  after  suit  in  equity  to  subject  a  debt- 
or's land  to  satisfy  a  judgment,  the  jurisdiction  of  the 
state  court  is  not  ousted  by  the  debtor  goirg  into 
bankruptcy.  See  also  Francisco  v.  Shelton,  85  Va.  779, 
where  the  i?ame  is  sustained.  As  discussing  and  sus- 
taining the  general  rule  that  the  court  that  first  ob- 
tains jurisdiction  of  the  parties  and  the  subject  matter 
(when  there  is  concurrent  jurisdiction)  retains  it,  see 
Griffin  v.  Birkhead,  84  Va.  612;  Parsons  v.  Snider, 
42  W.  Va.   517  and  12   Enc.   PI.  &  Pr.    151. 

Validity  of  Decree — Knowleds^e  of  As- 
felsvee. — See  Bank  v.  Campbell  sustaining  the  rule 
laid  down  in  the  second  headnote. 

tJndlclal  Sales— Setting  Aside  after  Con> 
flrasatlon. — For  rules  governing  the  court  in  set- 
ting   aside    judicial    sales    after    confirmation    by    the 
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chaser  of  the  land,  and  his  purchase  confirmed  by 
the  court,  it  is  for  D  or  his  assignee,  *i  they 
would  set  aside  the  sale,  to  show  that  the  price 
was  inadequate,  or  that  only  a  part  of  the  land 
should  have  been  sold  to  pay  the  plaintiff's  debt; 

and  this  they  failed  to  do. 
532         *4*        Bankrvptcy — Rlirkts      of      As- 

•Iff^nee.* — ^The  assignee  is  only  entitled 
to  have  what  D,  the  bankrupt,  would  have  been 
entitled  to  if  he  had  not  been  declared  a  bankrupt, 
viz:  the  surplus  of  the  purchase  money,  after 
satisfying  the  plaintiff's  judgment  and  the  costs 
of  this  suit. 
6.      Jndlcliil     SaleM — Inaairy    Into     Renta 


and  profits  of  the  land  will  not  discharge 
his  judgment  in  five  years;  and  he  prays 
that  the  land  may  be  decreed  to  be  sold  for 
the  satisfaction  thereof.  To  this  suit  Duff 
was  made  a  party  defendant. 

Duff  did  not  appear  or  file  an  answer  in  the 

cause,  and  the  bill  was  taken  for  con- 
538      fessed  at   the  March  rules,   1872,  ♦On 

the  2d  of  July,  the  cause  came  on  to 
bo  heard  upon  the  bill  taken  for  confessed 
and  the  exhibits  of  the  judgment,  execution 
and  return,  which  were  filed  with  the  bill, 
when  the  court  made  a  decree  that  the  plain- 
-  „     -..-,.    ....  .     .        .        J  .u  wu   ^^ff  recovered  against  the  defendant.  Duff. 

and   Prollt..t-The  bill  hav,ng  charged  that  the  ^^^gg^     ^-^y^  j^^^^^^^  ^^^   ^  ^^^  ^^,^^5 

rents  ana   pronts  of  the   land  would  not  pay  the.  i_ .    __:j    i,i._ __   i._^__/   ^t. .     ^^l    -r 


he  paid   the  same  on  or  before  the  4th  of 
t  r      J    •»  *  *    J  I   I  August,  1872,  H.  C.  Alderson,  who  was  ap- 

for  confessed,   it  was   not   error   to  decree   a  sale  •    .    j  •      •  r      V..t_    • 

r  *u    I    J     -^u    *  J-     *•  u  *i.       pomted    a    commissioner    for    the    purpose, 

of  the  land  without  directing  an  enquiry  whether       i        i  ,       r^  •    •         r  «  *;     f       » 

should,  after  givmg  four  weeks  previous  no- 
tice of  the  time  and  place  of  sale,  as  directed 
in  the  decree,  sell  to  the  highest  bidder  at 
public  auction,  at  the  front  door  of  Rus- 
sell courthouse,  on  some  court  day,  the  land 
of  the  defendant  in  the  bill  mentioned,  or  so 
much  thereof  as  may  be  necessary  to  dis- 
charge said  lien,  on  a  credit  of  one,  two  and 
three  years,  (except  costs  of  suit  and  sale 
which  was  to  be  paid  in  cash),  taking  bonds 
and  good  security  from  the  purchaser,  pay- 
able to  himself,  bearing  interest  from  the 
day  of  sale,  and  report,   &c. 

On  the  12th  of  September.  1872,  Alderson, 
the  commissioner,  returned  his  report,  iii 
which  he  stated  that  after  giving  notice,  &c., 
he  sold  the  lands  in  the  manner  required  by 
the  said  decree,  and  one  Robert  A.  White 
became  the  purchaser  at  the  sum  of  $^.000, 
and  had  executed  his  bonds  with  a  surety 
named,  which  he  said  he  returned  with  his 


debt  in  five  years,  and  the  bill  having  been  taken 

s  not   en 

directing  an  enquiry 
the  rents  and  profits  would  pay  the  debt  in  five 
years. 
O.  Retarn  of  Nulla  Bonn — "When  Neces- 
mtiTY. — Under  the  statute,  Code  of  1873,  ch.  182, 
f  9,  it  is  not  necessary  that  an  execution  of  fieri 
facias  should  have  been  returned  nulla  bona,  be- 
fore the  plaintiff  in  the  judgment  may  sue  in 
equity  to  subject  the  lands  of  his  debtor  to  sat- 
isfy the  judgment. 


In  January,  1872,  Samuel  W.  Cecil,  suing 
for  the  benefit  of  James  S.  Witten,  instituted 
a  suit  in  equity  in  the  county  court  of  Rus- 
sell county^  to  subject  the  land  of  John  G. 
Duff  to  satisfy  a  judgment  for  $199.80,  with 
interest  from  the  20th  of  April,  1860,  and 
$6.96  costs,  which  said  Cecil  had  recovered 
against  said  Duff  in  the  county  court  of 
Tazewell  county  in  August.  1860.  The  bill, 
after  setting  out  the  judgment,  stated  that 
an  execution  of  fieri  facias  had  been  sued 
out  upon  it,  which  went  into  the  hands  of  '  report  as  a  part  thereof. 


the  sheriff  and  was  levied  on  certain  prop- 
erty, and  upon  which  the  sheriff  returned. 
"Barred  from  collection  by  homestead  ex- 
emotions.  December  1,  1871.*' 

The  bill  further  states  that  Duff  owtied 
certain  lands  in  the  county,  upon  which 
plaintiff's  judgment  is  a  lien;  that   the   rents 

court,  see  Berlin  v.  Melhorn,  75  V'a.  639;  Insurance 
Co.  V.  Cottrcll,  85  Va.  857;  Langyhcr  v.  Patterson, 
77  Va.  470;  Patterson  v.  Kakin,  87  Va.  49;  Karn  v. 
Iron  Co.,  86  Va.  754;  Allison  v.  Allison,  88  Va.  328; 
Hic'cson  V.  Rucker,  77  Va.  135.  The  rule  laid  down 
in  thrse  <;ases  is  that  after  confirmation  the  sale  will  be 
set  aride  only  on  the  ground  of  fraud,  mistake,  surprise 
or    other    cause    for    which    equity    wouIg    give    relief. 

*llinkmptcy — Rlnrhts  of  ANNlnrnee. — See 
McAden   V.   Keen,   30   Gratt.   400  and  note. 

tJnillcinI  Sales — Inquiry  Into  Renta  and 
ProfltH. — The  rule  in  regard  to  inquiry  as  to  the 
sufficiercy  of  rents  and  profits  to  pay  the  debt  in  five 
years  for  which  the  land  is  sought  to  be  subjected  is 
stated  in  Muse  v.  Fricdenwald.  77  Va.  57,  to  be  that 
when  the  insufficiency  is  stated  and  not  denied  there 
need  be  no  inquiry;  but  w^hen  not  alleged,  or  if  al- 
leged, the  allegation  is  denied,  there  must  be  inquiry 
b-rfore  a  sale  can  be  decreed.  See  also  on  this  point 
Manns  v.  Flinn,  10  Leigh  93;  Ewart  v.  Saunders.  25 
Gratt.  203;  McClung  v.  Blirne,  10  Leigh  394;  Price 
V.  Thrash,  30  Gratt.  515;  Johnson  v.  Wagner,  76 
Va.  587:  Brcngle  v.  Richardson,  78  Va.  406:  Mor- 
ton V.  Bond,  28  Gratt.  815;  Etter  v.  Scott,  90  Va.  762. 


The  cause  came  on  again  to  be  heard  on 
the  5th  of  February,  1873.  and  there  being  no 
exception  to  the  report,  it  was  confirmed.  At 
the  August  term  of  the  court  the  cause  was 
sertt  to  the  circuit  court.  And  in  March,  1874, 
it  appearing  that  Duff  still  retained  posses- 
sion of  the  land  and  refused  to  deliver  pos- 
session thereof  to  the  purchaser,  it  was  or- 
dered that  a  writ  of  possession  should  issue, 
Szc  And  the  cause  was  continued  on  the 
'  docket  until  the  November  term,  1876. 
In  June.  1876.  John  W.  Barr.  as'^'-^r'^e  in 

bankruptcy  of    John  G.  Duff,    filed    his 
534    pctiti'^n.    which  was  afterwards  *agreed 

to  be  taken  as  n  bill  of  review.  After  set- 
ting out  the  proceedings  in  the  case  he  states 
that  on  the  29th  of  August,  1872,  Duff  was 
duly  adjudged  a  bankrupt,  and  received  his 
certificates  of  protection  a«i  such:  that  on  the 
14th  of  September.  187?.  Commissioner  Al- 
derson filed  his  report:  that  on  the  4th  of 
October.  1872,  the  =aiH  H.  C.  Alderson  was 
elected  assignee  of  said  bankrupt,  and  on  the 
5th  of  Februarv.  1873.  the  said  report  of  sale 
was  confirmed.  He  refers  to  the  writ  of  pos- 
session which  had  been  ordered  by  the  cir- 
cuit court,  which  he  states  was  returned  by 
the  officers  chare^d  with  the  execution  by 
reason  of  a  restraining  order  i«sued  out  of 
the  district  court  of  the  United  States:  that  in 
1876.  H.  C.  Alderson  was  removed  as  the 
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assignee  of  said  bankrupt,  and  himself  ap- 
pointed in  his  stead,  and  that  in  May,  1876, 
an  alias  writ  of  possession  was  issued  re- 
turnable to  June  rules. 

He  further  insists  that  upon  said  Duffs 
becoming  a  bankrupt,  the  said  suit  of  Cecil 
against  him  abated,  and  that  no  further  pro- 
ceedings could  be  lawfully  had  therein  af- 
fecting his  rights  or  the  rights  of  his  cred- 
itors until  the  same  was  by  proper  process 
revived  against  his  assignee;  that  upon  the 
said  Duff's  being  adjudged  a  bankrupt,  all 
his  property  and  rights  of  whatever  kind 
p?ssed  to  and  became  the  property  of  his 
assignee,  and  the  said  suit  could  only  pro- 
ceed against  the  assignee;  that  the  former 
assignee,  Alderson,  was  the  attorney  of  the 
plaintiff  in  said  suit, 'and  was  thus  apprised 
of  the  bankruptcy  of  Duff. 

He  further  insists  that  the  report  of  the 
sale  of  the  land  is  defective,  and  that  it 
shows  upon  its  face  that  the  commissiorier 
did  not  follow  the  requirements  of  the  decree 
of  sale  entered  by  the  county  court,  which 
onlv  directed  the  sale  of  so  much  of  said  land 
as  might  be  necessary  to  pay  the  debt  of 
$199.80,  with  interest  and  costs,  whilst  the 
commissioner  sold  land  to  the  amount 
535  of  *$2,000  in  value.  He  says  the  report 
does  not  state  when  the  sale  was  made, 
nor  are  the  purchaser's  notes  filed,  as  stated 
in  the  report.  And  making  Cecil,  Duff,  the 
sheriff.  Witten  and  White  defendants,  he 
prays  that  the  sheriff  may  be  restrained 
from  executing  the  writ  of  possession,  and 
that  the  proceedings  had  in  the  case  after 
the  bankruptcy  of  Duff,  be  reviewed  and  set 
aside.  The  injunction  to  restrain  the  sheriff 
from  executing  the  writ  of  possession  was 
granted. 

While  demurred  to  and  answered  the  bill 
0^  review.  He  refers  to  the  proceedings  in 
the  county  court,  and  insists  that  the  decrees 
of  the  court  orderinff  and  confirming  the  sale 
are  conclusive  and  binding  upon  the  parties, 
no  appeal  having  been  taken  therefrom.  And 
heavers  that  this  proceeding  by  the  assignee 
is  at  the  instance,  for  the  benefit,  and  at  the 
costs  of  Duff,  and  if  he  has  lost  his  right 
o'  appeal,  or  his  right  to  have  a  review  of 
the  nroceedinsrs  it  is  his  fqult.  He  states  th^t 
Duff,  instead  of  appearing  in  the  county 
court  of  Russell  and  making  his  defence, 
invoked  the  aid  of  the  district  court  of  the 
I'nited  States  at  Abingdon;  and  that  court 
did  reverse  the  decrees  of  the  county  court 
of  Russell,  but  upon  appeal  to  the  circuit 
court  at  Lynchburg,  that  court,  on  the  30th 
of  March.  1876,  reversed  the  decree  of  the 
district  court,  held  that  the  circuit  court 
of  Rnssell  had  complete  and  exclusive 
jurisdiction  in  the  premises,  and  directed 
Duff  and  his  assignee  to  proceed  in  the  state 
court  to  collect  any  portion  of  the  purchase 
money  of  the  land  to  which  he  may  be  en- 
tnlcd  after  sPtisfying  the  liens.  And  he 
f'led  a  copy  of  the  proceedings  in  the  United 
St-^tes  courts. 

He  further  says  that  the  land  sold  for  a 
full  price,  for  mor*»  than  three  tim'*s  enoueh 
to  pay  every  debt  Duff  owes  accordincr  to  h^s 
own  sworn    statement    in    his    schedule    in 


bankruptcy,  and  for  nearly  $1,000  more  than 
Duff  swore  it  was  worth  when  he  sought 

536  to  avoid  the  '"sale  and  have  it  set  apart 
to  him  in  the  bankrupt  court,  in   order 

to  defraud  his  creditors.  The  fact  that  Duff 
filed  or  can  file  an  upset  bid  for  said  land 
does  not  indicate  that  it  was  not  fairly  sold 
for  an  adequate  price,  for  after  the  payment 
of  his  debts  he  would  be  entitled  to  the  sur- 
plus. Respondent  purchased  the  land  nearly 
tour  years  ago;  he  made  the  cash  payment 
of  $71.47,  and  executed  his  notes  for  the  bal- 
ance. He  has  been  kept  out  of  possession 
by  Duff,  and  claims  he  is  entitled  to  have  an 
account  of  the  rents  and  profits,  and  the 
amount  credited  on  his  bonds.  He  insists 
the  commissioner  had  a  right  to  sell  the 
whole  of  the  land,  and  that  the  report  was 
a  proper  report,  and  there  being  no  excep- 
tions it  was  proper  to  confirm  it. 

By  consent  of  the  parties,  Barr,  as  assignee 
of  Duff,  was  made  a  defendant  in  the  case  of 
Cecil  V.  Duff,  and  the  two  cases  came  on  to 
be  heard  together  on  the  11th  of  November, 
1876,  when  the  court  decreed  as  follows: 

"It  appears  to  the  court,  that  at  the  date  of 
the  decree  directing  the  sale  of  the  land  in 
controversy,  all  necessary  and  proper  parties 
were  before  the  court;  and  the  court  is  of 
opinion,  therefore,  that  by  that  decree  the 
county  court  had  acquired  such  control  over 
th?  title  of  the  defendant,  John  G.  Duff,  as 
to  enable  that  court  to  consummate  any  sale 
made  under  that  decree  against  any  subse- 
quent assignee  of  the  mere  legal  title,  and 
especially  as  no  assignee  had  been  appointed 
on  the  day  of  sale  under  said  decree,  and  all 
parties  then  in  esse  and  interest  were  before 
the  court.  And  the  court  is  further  of  opin- 
ion, that  this  sale,  having  been  made  in  a 
cause  properly  in  court,  in  which  all  proper 
persons  were  parties,  and  having  been  con- 
firmed, and  more  than  six  months  having 
elapsed  since  the  sale,  the  title  of  the  pur- 
chaser cannot  be  defeated  for  the  errors 
merely  which  appear  in  the  proceedings.  It 
seems  further  to  the  court  that  the  bank- 
rupt,  Duff,  having  been  continuously  a 

537  party  to  the  said  *suit  of  Cecil  for.  &c., 
against  Duff,  and  having  made  no  ap- 
pearance, but  havtncr  suffered  all  the  proceed- 
ings to  go  by  default,  is  bound  bv  said  sale 
and  confirmation  so  far  ns  the  title  of  said 
White  is  concerned ;  and  the  original  assignee 
in  bankruptcy,  H.  C.  Alderson.  having  had 
full  notice  of  all  these  proceedings  in  the 
county  court,  and  acnuiescing  in  the  same, 
must  be  presumed  to  have  been  well  satisfied 
therewith,  and  with  the  said  sale,  and  being 
the  commi««iioner  to  whose  hands  the  pro- 
ceeds would  come,  may  well  be  presumed  to 
have  been  elected  assignee  in  view  of  that 
fact;  and  the  court  is  clearly  of  opinion  that 
the  assignee  as  such  was  not  only  warranted 
in  resisting  the  remarkable  attempt  of  the 
bankrupt  to  defeat  the  payment  of  the  in- 
debtedness to  his  creditors  of  about  $700,  (as 
appears  bv  his  petition  No.  2.  filed  in  the 
said  district  court,  on  the  18th  day  of  May, 
1875),  by  an  under-valuation  Of  his  property.' 
as  he  now  on  oath  admits,  and  shielding  it 
under  the  exemption  laws,  but  the  assignee 
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as  such  would  have  violated  his  trust  if  he 
had  not  resisted  it. 

"The  court  is  further  of  opinion,  that  the 
title  of  the  assignee  is  merely  a  trust  for  the 
creditors  till  they  are  satisfied;  and  as  to  the 
surplus  for. the  bankrupt;  and  as  it  appears' 
that  the  proceeds  of  the  sale  made  by  Com- 
missioner Alderson  will  pay  and  satisfy  as 
well  the  debt  of  the  plaintiff,  Cecil,  as  the 
debts  proved  in  bankruptcy,  (the  whole  in- 
debtedness of  the  bankrupt  appearing,  as 
aforesaid,  to  be  about  $700),  and  as  the  right 
of  the  bankrupt  to  interfere  with  this  sale  is 
barred  by  the  proceedings  in  the  said  suit  of 
Cecil  against  Duff,  and  in  the  bankrupt  court, 
it  seems,  therefore,  to  the  court  that  all  the 
relief  the  said  assignee,  Barr,  is  entitled  to 
here  is  to  be  allowed  to  have  the  surplus  of 
the  proceeds  of  said  sale  after  the  decree  in 
the  said  case  of  Cecil  for,  &c.,  v.  Duff  is  satis- 
fied. Therefore,  it  is  adjudged,  ordered 
638  and  *decrecd,  that  the  injunction  here^ 
tofore  awarded  upon  the  petition  of  the 
assignee,  Barr.  be  and  the  same  is  dissolved, 
and  that  after  the  satisfaction  of  the  decree 
in  favor  of  Cecil  for  the  benefit  of  James  S. 
Witten,  rendered  as  aforesaid,  in  the  said 
case  of  S.  W.  Cecil  for,  &c.,  v.  John  G.  Duff, 
in  the  county  court,  the  surplus  proceeds  of 
the  sale  aforesaid,  be  paid  over  to  the  sj'kI 
assignee,  Barr.  after  deducting  therefrom  the 
costs  of  the  defendant.  White,  incurred  in 
his  defense  here,  which  are  decreed  in  his 
favor  against  said  assignee;  and  the  com- 
missioner. H.  C.  Alderson,  will  proceed,  pur- 
suant to  the  provisions  of  thi«?  decree,  to  col- 
lect and  pay  over  the  proceeds  of  the  sale  of 
the  land  in  controversy  made  by  him  as 
aforesaid,  and  he  will  reoort  to  court.  But 
before  proceeding  to  collect  said  purchase 
money,  he  shall  execute  bond  with  good  se- 
curity, conditioned  for  the  faithful  perform- 
ance of  his  duties  as  commissioner,  before 
the  clerk  of  this  court  in  the  penalty  of  $4,000. 
And  the  question  raised  by  the  purchaser.  R. 
A.  White,  in  his  answer,  that  he  is  entitled 
to  rents  and  profits  arising  from  the  land 
purchased  by  him  for  the  time  the  nos?es- 
^lon  of  the  same  has  been  withheld  from 
him,  is  reserved  for  future  adjudication." 

And  thereupon  Barr  applied  to  a  judge  of 
this  court  for  an  appeal ;  which  was  allowed. 

Daniel  Trieg  and  White  &  Buckanan,  for 
the  appellant. 
Campbell   &  Trigg,  for  the  appellee. 

STAPLES,   J.,   delivered   the   opinion  of 
the  court. 

The  appellee,  White,  purchased  the  land  in 
controversy  under  a  decree  of  the  county 
court  of  Russell.  He  complied  with  the  terms 
of  sale  b\'  making  the  cash  payment  and  ex- 
ecuting his  bonds  for  the  deferred  in- 
639    stallments,  ♦and  there  is  every  reason 
to  believe  he  would  have  paid  them  off 
at  maturity  but  for  the  obstacles  interposed 
hv  third  persons.  The  sale  was  reported  to 
the   court  by  the   cornmissioner,   and    was 
'   resrularly  confirmed  without  objection.  The 
question  now  arises,  whether  there  was  any 
such  irregularity  in  the  sale  or  in  the  pro- 


ceedings of  the  commissioner,  or  in  the  con- 
duct of  the  parties,  as  to  warrant  this  court 
in  setting  aside  the  sale  and  vacating  the 
title  of  the  purchaser.  In  the  first  place,  it 
is  insisted  that  the  land  was  sold  at  a  very 
inadequate  price,  and  that  the  commissioner, 
in  violation  of  the  terms  of  the  decree, 
made  sale  of  the  whole  tract,  when  the  sale 
of  part  only  was  necessary  to  satisfy  the 
judgment  creditor. 

There  is  not  in  this  record,  nor  in  the 
record  of  the  proceedings  of  the  district  court 
of  the  United  States,  any  evidence  tending 
to  sustain  either  of  these  allegations.  The 
upset  bid  made  in  the  latter  court  by  Duff, 
the  debtor,  is  not  evidence  of  the  value  of 
the  land,  because,  as  was  said  by  counsel. 
Duff  being  entitled  to  the  surplus  proceeds 
after  the  payment  of  all  his  debts,  and  these 
debts  being  greatly  less  than  two  thousand 
dollars,  the  amount  of  the  appellee's  pur- 
chase, he  might  well  afford  to  bid  twice  the 
value  of  the  land.  The  district  court  of  the 
United  States  in  setting  aside  the  sale  made 
to  the  appellee,  did  not  base  its  decree  upon 
either  of  the  grounds  now  suggested.  The 
evidence  shows  that  the  land  was  assessed 
in  1872,  the  year  in  which  the  sale  was 
made,  at  nine  hundred  and  seventy  dollars. 
Duff,  himself,  in  his  deed  of  homestead 
filed  in  1873.  estimates  it  at  eleven  hundred 
and   sixty  dollars. 

Tn  the  face  of  these  facts,  without  a  scin- 
tilla of  proof  to  the  contrary,  it  is  impossible, 
with  any  show  of  reason,  to  say  that  two 
thousand  dollars  was  an  inadeauate  price. 
The  presumption  is  precisely  the  reverse. 
The  decree  directed  the  commissioner 
640  to  sell  the  land  in  the  bill  and  ♦pro- 
ceedings mentioned,  or  so  much  ther*»rf 
as  was  necessary,  to  discharge  the  plaintiffs 
debt.  The  commissioner  sold  the  whoV 
ninety-seven  acres.  It  may  be  that  a  sale  of 
oart  would  have  been  suflPcient,  and  could 
have  been  made  without  detriment  to  anv 
one.  Thi*!  depended  upon  the  nature,  quality 
and  condition  of  the  property.  It  may  be  that 
the  land  was  not  susceptible  of  partition,  ard 
that  its  chief  value  consisted  of  buildinrs 
and  other  appurtenances  which  could  not  be 
conveniently  sold  in  parcels.  Uoon  these 
points  the  record  furnishes  no  information, 
and  we  are  now  dealing  with  the  rights  of  a 
bona  fide  purchaser,  after  a  confirmation  ^^ 
the  sale  without  objection,  and  after  thf 
lapse  of  more  than  three  vears  before  the 
bill  of  review  was  filed.  The  district  court 
of  the  United  States,  when  it  undertoek  to 
set  aside  the  sale  made  to  the  appellee  under 
the  decree  of  the  county  court  of  Russell,  rt 
the  instance  of  Duff  himself,  certainly  wit^ 
his  consent,  entered  a  decree  for  the  sale  of 
the  entire  tract.  Surely  the  county  court  ronl'l 
do  substantially  the  same  thing,  by  confirm- 
ing a  sale  at  an  adequate  price,  made  in  the 
interests  of  all  the  creditors. 

When  the  decree  of  the  district  court  just 
alluded  to  was  reversed  by  the  circuit  court 
of  the  United  States  at  Lynchburg,  upon  the 
ground  that  the  whole  matter  properly  be- 
longed to  the  state  court,  which  alone  h?d 
jurisdiction,  the  circuit  court  made  the  fol- 
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lowing  provision  in  its  decree  of  reversal: 
'*The  district  court  is  advised  to  direct  the 
assignee  of  said  Duff  to  take  such  proper 
proceedings  in  the  circuit  court  of  Russell 
county  as  may  be  necessary  to  secure  the 
surplus  of  the  proceeds  of  sale  of  said  lands 
for  the  benefit  of  the  bankrupt's  estate,  if 
any  there  be."  It  is  very  true  the  same  de- 
cree contains  a  reservation  of  the  right  to 
Duff,  the  bankrupt,  also  to  institute  in  the 
state  court  any  proceedings  he  may  deem 
necessary  to  the  protection  of  his  interests. 
He,  however,  has  instituted  no  procced- 
541  ings  *of  any  kind;  he  is  not  a  party  in 
this  record  except  as  a  defendant  in 
the  original  suit.  The  appellant,  the  assignee 
ill  bankruptcy,  in  filing  this  bill  to  set  aside 
the  sale,  seems  therefore  to  have  gone  be- 
yond the  instructions  given  him  in  the  bank- 
rapt  court.  His  duty  was  not  to  ask  for  a 
vacation  of  the  sale,  but  to  secure  the  sur- 
plus of  the  proceeds  for  the  benefit  of  the 
bankrupt's  estate.  It  is  worthy  of  observa- 
tion that  in  his  bill  of  review  he  neither 
avers  that  the  land  was  sold  for  an  inade- 
quate price,  nor  that  the  commissioner  had 
violated  his  duty  in  selling  the  whole  tract 
instead  of  a  part.  If  the  purpose  was  to  im- 
peach the  sale  on  these  grounds,  the  matter 
ought  to  have  been  put  in  issue  by  proper 
averments  in  the  bill,  and  thus  a$ord  the 
appellee  an  opportunity  of  meeting  the 
points  by  his  answer  and  his  proofs.  Under 
all  these  circumstances  the  proposition  can- 
not for  a  moment  be  entertained  to  set  aside 
the  sale  to  the  appellee  upon  the  ground  of 
inadequacy  of  price,  of  irregularity  in  the 
sale,  or  in  the  conduct  of  the  commissioner 
who  made  it. 

The  ground  mainly  relied  on  in  the  bill  of 
review  for  vacating  the  sale,  is  that  upon 
Duffs  becoming  a  bankrupt  the  suit  of  Cecil, 
the  creditor,  abated,  and  no  further  proceed- 
ings could  be  lawfully  had  therein  affecting 
his  rights  or  the  rights  of  his  creditors,  until 
the  suit  was  properly  revived  against  the  as- 
signee in  bankruptcy.  Now  it  will  be  seen 
that  the  bill  Hoes  not  charcre  that  White,  the 
purchaser,  either  at  the  time  of  the  sale  or 
of  its  confirmation,  had  any  notice  of  the 
bankruptcy.  He  is  not  charged  with  fraud  or 
improper  conduct  in  any  respect,  and  there  is 
no  reason  for  attributing  to  him  anything  of 
the  kind.  The  decree  for  the  sale  was  ren- 
dered before  the  adjudication  in  bankruptcy, 
and  the  sale  was  made  before  the  assignee 
was  appointed.  No  suggestion  of  the  bank- 
ruptcy was  made  on  the  record,  nor  was  the 
matter  brought  in  any  manner  to  the 
5tt  attention  *of  the  court,  although  there 
was  ample  time  to  do  so  before  the  sale 
was  confirmed.  Tf  the  assignee  failed  in  his 
duty  in  this  particular  the  purcfiaser  cannot 
be  affected  bv  his  neglect  or  misconduct  in 
the  absence  of  all  proof  showing  that  injus- 
tice was  done.  The  mere  fact  of  the  bank- 
ruptcy of  the  debtor  could  not  of  itself  pre- 
sent the  sale  or  its  confirmation.  It  might 
tender  proper  the  introduction  of  a  new 
party  on  the  record,  when  properly  suggested 
to  the  court,  but  it  could  not  prevent  or  in 
any  manner  interfere  with  the  execution  of  a 


valid  decree.  Upon  this  point  the  case  of 
Eyster  v.  Graff  et  als.,  decided  by  the  supreme 
court  of  the  United  States  (1  Otto,  U.  S.  R, 
521)  is  a  direct  authority.  In  that  case,  Mr, 
Justice  Miller,  delivering  the  opinion  of  the 
court,  said:  "At  the  time  the  suit  was  com- 
menced the  mortgagor,  McClure,  was  vested 
with  the  title,  and  was  the  proper  and  neces- 
sary defendant.  But  for  the  bankruptcy  of 
McClure  there  can  be  no  doubt  that  the  sale 
under  the  foreclosure  decree  and  the  deed  of 
the  master  would  have  vested  the  title  in 
the  purchaser,  and  that  this  would  have  re- 
lated back  to  the  date  of  the  mortgage.  Nor 
can  there  be  any  question  that  the  suit  hav- 
ing been  commenced  against  McClure  when 
the  title  or  equity  of  redemption  was  in 
him,  any  person  who  bought  of  him  or  took 
his  title  or  any  interest  he  had,  pending  the 
suit,  would  have  been  bound  by  the  pro- 
ceedings and  their  rights  foreclosed  by  the 
decree  and  sale.  These  arc  elementary  prin- 
ciples. Is  there  anything  in  the  bankrupt 
law,  or  in  the  nature  of  proceedings  in 
bankruptcy,  which  takes  the  interest  in  the 
mortgaged  property  acquired  by  the  as- 
signee out  of  this  rule?" 

The  learned  judge  then  proceeds  to  show 
there  is  not.  and  that  no  reason  existed  why 
the  same  principle  should  not  apply  to  the 
transfer  made  by  a  bankruptcy  proceeding. 
He  lays  down  the  proposition  that  where  an 
assignee  in  bankruptcy  is  appointed 
548  during  the  pendency  of  proceedings  *in 
a  state  court  for  the  sale  of  mortgaged 
property,  he  stands  as  any  other  purchaser 
would  stand  on  whom  the  title  had  fallen 
after  the  commencement  of  the  suit,  a  pur- 
chaser pendente  lite,  and  if  there  be  any 
reason  for  interposing,  the  assignee  should 
have  himself  substituted  for  the  bankrupt,  or 
be  made  a  defendant  on  petition.  But  if  he 
fail  to  do  so,  it  does  not  invalidate  the  pro- 
ceedings. And  further,  that  a  state  court 
cannot  take  judicial  notice  of  the  proceedings 
in  bankruptcy,  and  it  is  its  duty  to  proceed  as 
between  the  parties  before  it.  until  by  some 
proper  pleadings  in  the  case  it  is  informed  of 
the  changed  relations  of  the  parties  to  the 
subject  matter.  These  citations  are  given 
because  they  are  directly  in  noint,  and  be- 
cause they  are  conclusive  of  the  question,  if 
the  decisions  of  the  supreme  court  of  the 
United  States  are  authority  in  such  cases. 

In  the  present  case,  if  the  assignee  did  not 
choose  to  object  to  the  sale,  there  was  noth- 
ing to  prevent  the  debtor  himself  from  doing 
so.  He  was  interested  in  the  question  of 
homestead,  and  he  was  interested  in  the  sur- 
plus remaining  after  the  claims  of  creditors 
were  satisfied.  He  had  the  right,  notwith- 
standing his  bankruptcy,  to  go  forward  and 
object  to  the  confirmation  of  the  sale,  or  to 
suggest  his  bankruptcv,  and  require  his  as- 
sienee  to  be  brought  before  the  court  and  to 
take  care  of  his  interests.  Instead  of  this,  he 
filed  his  petition  in  the  United  States  court 
seme  eight  or  ten  months  after  the  sale  was 
confirmed,  with  a  view  to  oust  the  inrisdic- 
tion  of  the  state  court,  to  set  aside  the  sale 
and  to  have  his  entire  estate  set  apart  as  3 
homestead.     This    petition    was    dismissed. 
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and  he  was  again  remitted  to  his  remedies  in 
the  state  courts.  But  instead  of  pursuing 
them,  after  the  lapse  of  nearly  two  years,  he 
again  applies  to  the  United  States  courts  to 
interi)ose  in  his  behalf.  He  at  last  succeeds 
in  July,  1875,  in  obtaining  a  decree 
644  vacating  the  sale  '^'m^de  to  the  appellee, 
not  upon  any  of  the  grounds  now  sug- 
gested, but  because,  in  the  opinion  of  the 
district  judge,  it  did  not  appear  the  rents  and 
promts  of  the  land  would  not  pay  oflF  the  judg- 
ment lien  within  five  years,  and  because 
there  was  no  return  of  nulla  bona  upon  the 
execution  before  the  land  was  decreed  to  b? 
sold.  This  decree  practically  assumed  for  the 
district  court  of  the  United  States  appellate 
jurisdiction  to  revise  the  proceedings  and 
decrees  of  a  state  court.  As  already  stated, 
it  was  afterwards  reversed  by  the  circuit 
court  of  the  United  States.  And  now,  after 
all  this  delay,  contention  and  expense,  the 
state  courts  are  asked  to  set  aside  a  sale 
made  in  1872,  and  regularly  confirmed  in 
February,  1873,  without  a  particle  of  evi- 
dence impeaching  its  fairness,  or  the  good 
faith  of  the  purchaser. 

It  must  not  be  forgotten  that  while  a  pur- 
chaser at  a  judicial  sale  acquires  by  his  bid 
and  its  acceptance  no  independent  right  to 
have  his  purchase  completed,  but  is  merely  a 
preferred  proposer  until  confirmation,  after 
confirmation  by  the  court,  his  condition  is 
very  materially  changed.  His  contract  is 
then  executed,  and  he  is  regarded  as  a  com- 
plete purchaser,  with  all  the  rights  incident 
to  that  position.  Against  him  the  courts  are 
never  disposed  to  interfere,  unless  for  very 
grave  and  substantial  errors  in  the  decrees 
pnd  proceedings  upon  which  his  title  is 
founded.  See  Zirkle  v.  McCue,  26  Gratt.  517, 
and    cases    there    cited. 

With  respect  to  the  objection  that  no  de- 
cree for  a  sale  of  the  land  ought  to  have 
been  entered  without  an  enquiry  to  ascer- 
tain whether  the  rents  and  profits  would 
pav  oflF  the  debt  within  five  yenrs,  it  is 
Bufiicient  to  say  that  the  bill  contains  a  di- 
rect averment  that  the  rents  and  profits 
are    not   sufficient   for   that   purpose. 

No  answer  being  filed  by  the  defendant, 
the  bill  was  taken  for  confessed,  and  a 
545  decree  for  the  sale  entered  *before  the 
adjudication  in  bankruptcy.  And  even 
now  the  record  contains  no  evidence  upon 
the  subject,  nor  is  the  matter  put  in  issue  by 
the  pleadings.  Even  though  it  appeared  that 
the  county  court  of  Russell  plainly  erred 
upon  this  point,  this  court  would  not  for 
that  cause  now  set  aside*a  sale  fairlv  made 
for  an  adequate  price,  when  it  is  manifest  a 
sale  is  rendered  necessary  by  the  bankruptcy 
of  the  debtor,  and  when  this  court,  if  it 
should  set  aside  the  sale  already  made, 
would  be  compelled  immediately  to  order  a 
resale  in  the  interest  of  all  parties  concerned. 

One  other  objection  remains  to  be  consid- 
ered, which  might  more  properly  have  been 
noticed  in  the  beginning,  and  that  is,  that 
the  county  court  of  Russell  was  not  author- 
ized to  decree  a  sale  of  the  land  until  it  ap- 
peared that  the  debtor  had  no  personal  es- 
tate  upon   which    an   execution     could     be 


•  levied.  It  appears  that  an  execution  was  is- 
sued and  levied  upon  certain  effects  of  the 
debtor  which  were  claimed  by  him  under  ii 
homestead  exemption.  The  creditor  was 
under  no  obligation  to  contest  this  claim. 
He  might,  if  he  pleased,  acquiesce  in  it  and 
apply  at  once  to  a  court  of  equity  to  enforce 
the  lien  of  his  judgment.  It  does  not  lie  in 
the  mouth  of  the  debtor  now  to  assert  that 
his  claim  was  unfounded:  that  the  creditor 
ought  to  have  disregarded  it  and  insisted 
upon  a  sale  of  the  property  under  the  execu- 
tion. This  is  a  sufficient  answer  to  the  ob- 
jection that  the  land  was  not  liable.  Another 
is  found  in  the  circumstances  already  men- 
tioned, that  the  sale  was  made  under  a  pro 
confesso  decree,  confirmed  without  excep- 
tion, and  no  objection  ever  made  until  the 
bill  of  review  was  filed  in  this  case. 

But  even  though  no  execution  had  ever 
issued,  the  court  had  power  to  decree  a  sale 
under   the  statute.   Upon  this  point  it  is  only 

necessary  to  refer  to  the  opinion  of 
546      *this      court     delivered      by      Judge 

Burks,  in  the  case  of  Price  v.  Thrash, 
supra,  p.  521. 

Upon  the  whole,  there  is  no  error  in  the 
decree  of  the  circuit  court,  and  the  same 
must  be  affirmed. 

Decree  affirmed. 


547 


^Withers  v.  Fuller  ft  aU. 


August  Term,  1878,  WytheTille. 

1.  AttachlBB*     Creditors — Garnlakec.* — ^An 

attaching  creditor  can  have  no  judgment  against 
a  garnishee  until  he  has  first  established  tus  claim 
against   his   debtor. 

2.  JndKments  Void  for  DTant  of  Jvrladle- 
tlOB.t — The  county  court  has  no  jurisdiction  at  a 
monthly  term  of  the  court  to  render  a  judgment  in 
favor  of  an  attaching  creditor  against  his  debtor. 
Such  a  judgment  is  not  simply  voidable,  but  it  it 
absolutely  void,  and  cannot  be  the  foundation  for 
any  subsequent  proceeding. 

3.  Valid  Payments — ^Diacharfre  of  Gar- 
ninhee. — A  county  court  may  at  its  monthly  term 
provide  for  the  preservation  of  attached  effects, 
and  a  garnishee  having  admitted  his  indebtedness  to 
the  debtor,  the  court  may  order  him  to  pay  his  debt 
to  a  receiver  appointed  by  the  court,  and  a  payment 
to  the  receiver  by  the  garnishee  is  a  valid  payment, 
and  a  discharge  of  his  indebtedness  as  to  the  at- 
taching   creditor. 

*AttachinK  Creditor — Garnishee. — George  v. 
Blue,  3  Call  394  and  Gibson  v.  White,  3  Munf.  94 
sustain  the  rule  laid  down  in  the  principal  case  that 
an  attaching  creditor  can  have  no  judgment  against  a 
garnishee  until  he  has  first  established  his  claim  again:^ 
the  debtor.     See  also  Coda  v.  Thompson,  39  W.  Va.  71- 

fWant    of   Jnrisdiction — Jndflrment   Void. 

— Among  the  Virginia  cases  in  support  of  the  generally 
accepted  rule  that  want  of  jurisdiction  makes  a  judg- 
ment absolutely  void  and  not  simply  voidable  are 
Wade  V.  Hancock,  76  Va.  620;  Dorr  v.  Rohr,  82 
Va.  359;  Blanton  v.  Carroll,  86  Va.  539.  See  also 
12   Enc.   PI.   &  Pr.    179. 
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This  was  a  writ  of  error  and  supersedeas 
to  judgments  of  iY\e  circuit  court  of  Russell 
county,  rendered  against  Robert  E.  Withers. 
The  case  is  fully  stated  by  Judge  Christian 
in  his  opinion. 

White  and  Cumniings,  for  the  appellants. 

William  H.  Burns,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  before  us  on  a  writ  of  error  to 
a  judgment  of  the  circuit  court  of  Russell 
county.  It  appears  from  a  transcript  of  the 
record  that  three  several  attachments  were 
issued  out  of  the  clerk's  office  of  the 
648  county  court  *of  Russell  on  the  14th 
day  of  October,  1868,  against  the  estate 
of  \.  L.  Hendricks  (alleged  to  be  an  ab- 
sconding debtor),  and  in  favor  of  James  H. 
Fuller,  A.  G.  Smith  and  E.  D.  Kernan,  re- 
spectively, who  were  the  attaching  cred- 
itors. These  attachments  directed  the  sheriff 
so  to  secure  the  attached  effects  or  estate 
"that  the  same  may  be  forthcoming  and 
liable  to  further  proceedings  thereupon  to 
be  had  before  the  said  county  court  at  the 
next  March  term  thereof."  And  he  was 
further  directed  to  make  return  on  the  next 
rule  day  i(last  Monday  in  October),  as  to 
how  he  had  executed  said  attachment. 

At  the  following  January  term  of  the 
county  court  of  Russell,  which  it  is  admitted 
was  a  monthly  and  not  a  quarterly  term  of 
said  court,  the  following  order  was  entered 
in  the  case  of  Fuller  v.  Hendricks,  and  sim- 
ilar orders  in  the  cases  of  the  other  two 
attaching  creditors: 

"The  plaintiff  having  obtained  an  attach- 
ment against  the  estate  of  the  defendant,  and 
having  had  Robert  E.  Withers  and  William 
E.  Sutton  summoned  as  garnishees,  this  day 
came  as  well  the  plainfff  by  his  attorney,  as 
the  said  Robert  E.  Withers  and  W.  E.  Sut- 
ton, in  their  own  proper  persons,  who  be- 
inj?  duly  sworn,  the  said  Robert  T.  Withers 
acknowledged  himself  indebted  to  the  de- 
fendant in  the  sum  of  $52.),  with  interest 
thereon  from  the  15th  day  of  October.  1868, 
and  the  said  W.  E.  Sutton  acknowledged 
himself  indebted  to  the  defendant  in  the 
sum  of  $100.  Therefore  it  is  considered  by 
the  c<^urt  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  $880,  with  lecral  in- 
terest  thereon  from  the  1st  day  of  Novem- 
ber, 1860,  till  paid.  And  it  is  further  or- 
dered that  the  plaintiff  recover  of  R.  E. 
Withers  the  sum  of  $525,  with  legal  interest 
thereon  from  the  15th  day  of  October,  1868, 
and  of  William  E.  Sutton  the  sum  of  $100, 
which  amounts  are  to  be  paid  pro  rata  on 
this  and  two  other  judgments  obtained 
against  the  defendant,  one  in  favor  of 
940  A.  G.  Smith,  the  other  in  *favor  of  E. 
D.  Kernan  and  Malissa  O.  his  wife; 
which  judgments  are  subject  to  prior  liens, 
if  there  be  any." 

At  a  subsequent  monthly  term  of  said 
countv  court  the  following  order  was  en- 
tered in  each  of  the  three  attachment  cases: 

**R.  E.  Withers  having  heretofore  stated 


that  he  owed  A.  L.  Hendricks  $525,  and  a 
doubt  arising  as  to  who  is  entitled  to  said 
sum,  it  is  ordered  that  J.  F.  McElhenney, 
who  is  hereby  appointed  a  receiver  for  the 
purpose,  do  collect  and  loan  out  the  said 
sum  until  the  further  order  of  the  court." 

It  further  appears  that  the  plaintiff  in  er- 
ror. Withers,  in  accordance  with  this  order 
of  the  county  court,  paid  over  to  the  receiver 
the  amount  adjudged  to  be  due  from  him 
to  Hendricks,  the  attachment  debtor. 

Thus  matters  stood  until  the  23d  Septem- 
ber, 1873,  when  the  attaching  creditors  sued 
out  of  the  clerk's  office  of  the  county  court  of 
Russell,  a  scire  facias  upon  the  judgment  of 
said  court  rendered  at  the  January  term,  1869, 
above  referred  to.  By  agreement  of  parties, 
and  for  reasons  stated  in  the  order,  the 
causes  w».*re  consolidated  and  removed  to  the 
circuit  court  of  Russell.  When  the  case  came 
on  to  be  heard  in  the  circuit  court  the  appel- 
lant, Withers,  appeared  and  tendered  his 
demurrer  to  the  scire  facias,  whith  being 
overruled,  he  pleaded  nul  tiel  record  and  pay- 
ment.  The  plea  of  nul  tiel  record  was  re- 
jected, and  the  cause  was  heard  upon  the 
plea  of  pavment.  In  support  of  the  plea  of 
payment.  Withers  offered  in  evidence  the 
order  of  the  county  court  above  inferred  to, 
directing  him  to  pav  the  amount  rdin  'v^ed 
against  him  as  garnishee,  i»to  the  hands  of 
the  receiver  of  the  court,  together  with  the 
report  of  the  receiver  showing  that  the  money 
had  been  paid  to  him  by  Withers,  and  that 
he  (the  receiver)  had  loaned  it  out  to  meet 
the  order  of  the  court.  A  jury  being  waived, 
and  the  matters  of  law  and  fact  being 
550  submitted  to  the  court,  *judgmcnt  was 
entered  in  each  case  against  the  gar- 
nishee. Withers,  for  the  sum  of  $525,  with  in- 
terest from  15th  October,  1868.  to  be  paid  pro 
rata  to  each  of  the  attaching  creditors;  the 
court,  as  shown  by  the  record,  "being  of  opin- 
ion that  the  judgment  of  the  county  court 
rendered  at  its  January  term.  1869,  was  a  final 
judgment,  and  though  very  peculiarly  ex- 
pressed, yet  having  been  acquiesced  in  and 
unappealed  from,  the  parties  were,  so  far  as 
it  would  avail,  entitled  to  its  benefit  and 
bound  by  its  terms.  And  it  not  appearing 
that  the  plaintiff  in  either  case  assented  to 
the  order  of  the  court  rendered  at  its  Febru- 
ary term,  1870,  or  either  appeared  or  had  no- 
tice of  the  action  of  the  court,  this  court  was 
further  of  opinion  that  so  far  as  these  plain- 
tiffs were  concerned  the  order  appointing  a 
receiver  was  void,  and  a  payment  made  to 
hirn,  though  they  actually  came  to  the  re- 
ceipt of  the  money,  could  not  bar  them;  and 
thereupon  ordered  the  judgments  to  be  re- 
vived in  each  case,  though  the  judgments 
are  each  for  the  identical  same  sum.  The 
court  was  of  opinion  that  but  one  satisfac- 
tion could  be  had,  as  in  each  case  the  plain- 
tiff assented  to  hold  as  trustee  for  the 
others  as  beneficiaries,  and  if,  after  one  sat- 
isfaction, the  parties  should  attempt  to  pro- 
ceed, the  court  would  interpose  and  quash 
anv  further  execution.  This  court  could 
only  revive  the  judgments  just  as  they 
stood  originally,  or  else  hold  them  void." 

To    this    judgment   of    the    circuit    court 
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Withers  applied  for  and  obtained  a  writ  of 
error  from  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  the  judg- 
ment of  the  circuit  court  is  erroneous. 

It  is  well  settled  that  an  attaching  cred- 
itor can  have  no  judgment  against  a  gar- 
nishee until  he  has  first  established  his  claim 
against  his  debtor.  The  court  ought  never  to 
render  judgment  against  a  garnishee  until  the 
debt,  claim  or  demand  of  the  plaintiff 

551  in  the  attachment  *is  established  by 
decree  or  judgment  of  a  court  of  com- 
petent jurisdiction.  See  Drake  on  Attr^'^h- 
ments  (§460),  where  the  learned  author 
says:  "As  the  whole  object  of  garnishment 
is  to  reach  effects  or  credits  in  the  garr 
nishee*s  hands  so  as  to  subject  them  to  the 
payment  of  such  judgment  as  the  plaintiff 
may  recover  against  the  defendant,  it  re- 
sults necessarily  that  there  can  be  no  judg- 
ment against  the  garnishee  until  judgment 
against  the  defendant  shall  have  been  re- 
covered. And  the  judgment  against  the  de- 
fendant must  be  a  final  one.  If  appealed 
from  by  the  defendant  there  can  be  no 
judgment  against  the  garnishee  while  the 
appeal  is  pending."  For  this  statement  of 
the  doctrine,  the  author  cites  a  number  of 
cases  from  the  different  states.  It  is  cer- 
tainly the  established  doctrine  of  this  court. 
In  a  recent  case  the  president  of  this  court, 
speaking  of  the  nature  of  attachment  pro- 
ceedings, said:  "Their  general  and  almost 
universal  nature  is  twofold — first,  to  obtain 
a  judgment  by  a  creditor  against  a  debtor 
for  the  amount  of  the  debt  claimed:  and 
secondly,  to  subject  by  attachment  certain 
property  or  credits  of  the  debtor  to  the 
payment  of  such  debt.  The  first  enquiry  in 
such  cases  always  is,  whether  there  be  in 
fact  any  such  debt,  and  what  is  its  amount; 
and  that  enquiry  is  governed  by  the  same 
principles  as  if  the  suit  was  an  ordinary 
one  by  a  creditor  against  a  debtor." 

Now,  in  this  case,  there  was  no  valid 
judgment  against  the  debtor,  and  this  was 
shown  upon  the  face  of  the  proceedings  in 
the  circuit  court,  for  upon  the  demurrer  to 
the  scire  facias  and  plea  of  nul  tiel  record 
the  proceedings  in  the  county  court  were 
spread  on  the  record  of  the  circuit  court.  By 
these  proceedings  it  was  shown  that  the  judg- 
ment against  the  debtor  was  obtained  at  a 
monthly  term  of  the  county  court,  and  at 
the  same  term,  indeed  in  the  same  order, 
a  judgment  was  rendered  against  the  gar- 
nishee. The  county  court  had  no  jurisdic- 
tion at  its  monthly  term  to  render  such 

552  judgment    *against    the    debtor.     Pro- 
ceedings may  be  taken  at  a  monthly 

term  respecting  the  attached  effects,  or  the 
garnishee  as  ancillary  to  the  judgment,  yet 
no  judgment  can  be  had  against  the  garnishee 
until  after  judgment  against  the  debtor  by  a 
court  of  competent  jurisdiction.  Now,  it  is 
well  settled,  both  by  the  statute  law  and  the 
decisions  of  this  court,  that  at  a  monthly  term 
of  the  county  court,  no  judgment  against  a 
debtor  upon  action  at  law  for  the  recovery  of 
money  can  be  had,  but  such  judgment  can 
only  be  had  at  the  quarterly  term  of  such 
court  Code  1873,  ch.  154,  §  3  and  §  12;  see  also 


!  Wynn  v.  Scott,  7  Leigh  63,  and  Claflin  & 
Co.  V.  Steenbock  &  Co.,  18  Gratt.  842.  In 
this  case  the  judgment  wds  at  a  monthly  term 
and  it  is  plain  the  court  had  no  jurisdiction. 

It  is  argued  by  the  learned  counsel  for  the 
appellee,  and  this  view  seems  to  have  been 
adopted  by  the  court,  that  the  jud^ent  of 
the  county  court  having  been  acquiesced  in 
by  the  appellant,  and  no  appeal  having  been 
taken,  that  judgment  is  conclusive  against 
him.  This  is  a  radical  error.  A  judgment  pro- 
nounced by  a  court  having  no  jurisdiction  is 
a  mere  nullity,  not  only  voidable  but  entirely 
void.  Such  a  judgment  may  be  assailed  any- 
where and  everywhere,  in  courts  of  the  last 
resort,  as  well  as  in  inferior  courts.  Wher- 
ever proceedings  may  be  had  to  enforce 
such  void  judgment  it  may  be  opposed,  and 
the  jurisdiction  of  the  court  that  pronounced 
it  questioned  and  assailed.  There  is  an  ob- 
vious distinction  between  such  a  case  where 
the  court  has  no  jurisdiction  to  enter  the 
judgment  complained  of,  and  a  case  where 
the  court  havmg  a  general  jurisdiction, 
over  the  subject  matter  has  erroneously 
exercised  it.  In  the  latter  case  the  judg- 
ment cannot  be  questioned  in  any  collat- 
eral proceeding,  and  if  not  appealed  from 
is  final;  but  where  the  court  is  without 
jurisdiction  its  judgment  must  be  treated 
as  a  mere  nullity,  and  all  proceedings  under 
it,  or  dependent  on  it  arc 'void.  Sec 
558  Cox  V.  Thomas'  adm'x,  ♦Q  Gratt.  312; 
Ballard  v.  Thomas  and  Ammon,  19 
Gratt.  14;  Lancaster  v.  Wilson,  27  Gratt. 
624,  and  cases  there  cited.  In  this  case  the 
county  court  at  its  monthly  term,  having 
no  jurisdiction,  as  seen  by  reference  to  the 
statute  law  and  decisions  of  this  court 
above  referred  to,  to  enter  the  judgment 
against  the  attachment  debtor,  that  judg- 
ment was  void,  and  consequently  the  judg- 
ment against  the  garnishee  was  premature, 
and  no  scire  facias  could  be  issued  thereon 
to  revive  a  judgment  based  upon  a  void 
judgment. 

The  court  is  further  of  opinion  that  upon 
the  plea  of  payment  the  judgment  of  the 
circuit  court  ought  to  have  been  in  favor 
of  the  garnishee.  The  order  of  the  county 
court  at  the  January  term,  1869,  declared 
that  the  moneys  to  be  paid  by  the  grarnishee 
should  "be  paid  pro  rata  on  this  and  two 
other  judgments  obtained  against  the  de- 
fendant— one  in  favor  of  A.  G.  Smith,  the 
other  in  favor  of  E.  D.  Kernan  and  Malissa 
O.  his  wife — which  judgment  arc  subject  to 
prior  liens,  if  any." 

The  priorities  of  these  judgments  could 
not  be  settled  by  the  garnishee.  The  court 
alone  could  do  that;  and  no  doubt  it  was 
for  the  purpose  of  settling  these  priorities 
and  adjusting  the  rate  of  distribution  of  the 
fund  among  the  attaching  creditors,  that 
the  court  at  the  following  term  directed  the 
garnishee  to  pay  over  the  money  due  the  at- 
tachment debtor  to*  a  receiver  of  the  court. 

If,  therefore,  this  irregular  order  of  the 
county  court,  containing  two  judgpnents  and 
a  quasi  order  for  an  account  of  priorities 
all  in  the  same  order,  had  been  entered  at  a 
quarterly  term  instead  of  a  monthly  term  of 
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the  cotinty  court,  or  if  the  proceedings  had 
been  entirely  regular,  the  garnishee,  on  the 
pica  of  payment  and  the  production  of  the 
receipt  of  the  receiver  of  the  court,  ought 
to  have  had  a  judgment  in  his  favor  on  the 

proceedings  under  the  scire  facias.  A 
554    payment   to   the   ♦receiver   was   a   full 

discharge  of  the  judgment  against 
him.  See  Code  1873,  ch.  148,  §  17;  Freeman 
on  Judgments,  §  167. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  of 
Russell  must  be  reversed. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
three  judgments  aforesaid  and  the  argu- 
ments of  counsel,  is  of  the  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  judgments  of  the  said  circuit 
court  are  severally  erroneous.  Therefore,  it 
is  considered  that  the  said  judgments,  be  re- 
versed and  annulled,  and  that  the  plaintiff 
in  error  recover  against  the  defendant  in 
error  his  costs  by  him  expended  in  the  pros- 
ecution of  his  writ  of  error  aforesaid  here, 
together  with  his  costs  in  the  said  circuit 
court.  And  the  court,  now  proceeding  to 
render  such  judgment  as  the  said  circuit 
court  ought  to  have  rendered,  it  is  further 
considered  that  the  said  scire  facias  in  each 
case  be  quashed,  and  that  the  plaintiff  in 
error  go  thereof  without  day;  all  of  which 
is  ordered  to  be  certified  to  the  said  cir- 
cuit court  of  Russell  county. 

Judgments  reversed. 


555       ♦Kent's  Adm'r  v.  Cloyd's  Adm'r. 

August   Term.    1878,    Wytheville. 


1.   Adailnistratora— Decree  to  Pay  Debt. — 

It  is  error  to  decree  that  an  administrator  de  bonis 
non  shall  pay  a  debt  of  his  testator  out  of  the  as- 
sets in  ais  hands,  upon  an  admission  in  his  answer 
that  there  are  debts  due  the  estate  uncollected  more 
tlian  rafBcicnt  to  pay  all  the  debts. 
i.  Eqalty— Creditor**  Bill.*— Where  a  creditor's 
bill  has  been  filed  against  the  administrator,  devi- 
sees and  legatees,  and  a  decree  for  an  account  has 
been  made  in  the  cause,  no  other  creditor  of  the 
estate  can  maintain  a  separate  suit  in  another  court 
for  the  satisfaction  of  his  debt.  And  if  the  bill 
shows  he  had  knowledge  of  the  decree  for  an  ac- 
count in  the  first  suit,  his  suit  will  be  dismissed 
upon  demurrer  to  the  bill. 

In  November,  1872,  David  C.  Kent,  ad- 
ministrator of  Gordon  Cloyd,  deceased, 
brought  his  suit  in  equity  in  the  county  court 
of  Pulaski  county,  which  was  removed  to  the 
circuit  court  of  the  county,  against  Isaiah 
H.  Welch,  administrator  de  bonis  non,  with 
the  will  annexed,   of  James   R.    Kent,   de- 

*E«Bltr — Creditor's  Bill. — Saunders  v.  l*riggs, 
SI  Vs.  506  distinctly  affirms  the  rule  laid  down  in 
^  second  headnote  of  the  principal  case.  See 
sbo  Ewing  T.  Ferguson,   33  Gratt.   548,  and  note. 


ceased,  and  the  devisees  and  legatees  of  said 
James  R.  Kent,  to  subject  the  estate  of  said 
James  R.  Kent  to  satisfy  a  judgment  which  he 
had  recovered  against  said  Welch,  adminis- 
trator, as  aforesaid,  in  the  county  court  of 
Pulaski,  for  the  sum  of  $1,927.32,  with  interest 
and  costs.  The  bill  states  that  he  had  sued  out 
an  execution  on  his  judgment  which  had  been 
returned,  "No  property  found;"  that  the  per- 
sonal estate,  of  which  the  said  James  died 
possessed,  is  wholly  inadequate  to  pay  his 
debts;  that  upon  this  state  of  facts  he  com- 
menced this  suit  for  the  purpose  of  having 
so  much  of  the  real  estate  of  which  said 
James    died    seized,    administered    by 

556  *this  court,  as  would,  with  the  aid  of 
the  personalty,  discharge  his   debt   But 

shortly  after  it  was  instituted,  he  was  in- 
formed that  a  creditor's  bill  had  already 
been  filed  in  the  circuit  court  of  Montgom- 
ery county,  and  that  a  decree  for  an  ac- 
count had  been  made  therein.  He  was  in- 
duced by  this  information  to  suspend  the 
'prosecution  of  his  suit,  and  instructed  his 
counsel  to  examine  said  suit,  with  a  view 
of  determining  whether  or  not  he  could 
safely  make  himself  a  party  to  it  for  the 
recovery  of  the  amount  ©f  his  judgment. 
The  counsel  having  made  the  requisite  ex- 
amination, advised  plaintiff  that  the  condi- 
tions of  that  cause  and  the  complications 
connected  with  it,  precluded  the  hope  of  re- 
alizing anything  but  trouble  and  expense 
for  years  to  come  by  becoming  a  party  to 
it.  He  thereupon  determined  to  proceed 
with  his  own  suit,  and  if  required  to  do  so, 
to  pay  the  costs  of  the  same  himself,  sooner 
than  jeopardize  his  claim,  or  indefinitely 
postpone  its  collection  by  making  himself  a 
party  to  a  cause  which,  after  years  spent  in 
its  prosecution,  has  yielded  the  plaintiff 
nothing  but  disappointment.  He  prays  for 
an  account  of  the  administration  of  Welch, 
the  administrator  de  bonis  non,  and  if  it  shall 
be  found  necessary,  that  so  much  of  the 
real  estate  may  be  sold  as  will  pay  off  his 
judgment,  and  for  general  relief. 

The  defendants  appeared  and  demurred 
to  the  bill,  but  the  court  overruled  the  de- 
murrer; and  the  defendants  not  having  an- 
swered, the  bill  was  taken  for  confessed, 
and  a  decree  was  made  directing  Welch  to 
render  an  account  of  his  administration  of 
the  estate  of  James  R.  Kent,  before  one  of 
the  commissioners  of  the  court.  And  the 
commissioner  was  directed  to  report  what 
lands  James  R.  Kent,  died,  seized  and  pos- 
sessed of  his  own  right. 

The  commissioner  returned  his  report  in 

August,  1874.   He  stated  the  debts  of  James 

R.  Kent,  principal  and  interest,  to  the  time 

of  the   report,   $24,282.67;   and   he   reported 

that    the    administrator,    Welch,    had 

557  property   *administered   all  the   assets 
which    he   had    collected.    Afterwards, 

John  T.  Cowan,  one  of  the  devisees,  having 
answered,  stating  that  the  personal  estate, 
yet  to  be  collected,  was  sufficient  to  pay  all 
the  debts,  in  August,  1874,  this  court  made 
another  decree  directing  the  commissioner 
to  report  the  amount  of  uncollected  assets 
of  James  R.  Kent,  then  in  the  hands  of  the 
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administrator,  or  to  come  to  his  hands,  and 
of  what  these  assets  consist;  if  debts  due, 
whether  solvent  and  may  be  realized  in  a 
reasonable  time  or  not.  In  response  to  this 
decree,  the  commissioner,  on  the  31st  of 
March,  1875,  reported  that  there  were  no 
assets  in  the  hands  of  Welch,  but  there  was 
to  come  to  his  hands  from  debts  he  men- 
tions and  the  sale  of  lands  in  West  Vir- 
ginia, sums  which  make  together  $26,000. 
And  he  says  the  administrator  stated  he 
did  not  know  when  any  of  the  amounts 
would  be  realized.  The  commissioner  can- 
not state  whether  the  debts  will  be  realized 
in  a  reasonable  time  or  not. 

After  the  report  of  the  commissioner  had 
been  returned,  Welch,  who  had  been  some- 
time absent  in  California,  filed  his  answer 
in  the  cause.  He  denies  that  there  is  not 
sufficient  personal  assets  of  his  testator's 
estate  to  pay  off  all  the  debts  against  it, 
but  avers  that  there  are  sufficient  assets  un- 
administered  to  pay  off  all  the  debts;  and 
he  denies  that  the  creditor's  suit  in  Mont- 
gomery county  is  in  such  a  complicated 
condition  as  to  preclude  the  hope  of  realiz- 
ing anything  but  trouble  and  expense  for 
years  to  come. 

At  the  foot  of  fliis  answer  is  a  note  of  the 
counsel  of  the  plaintiff,  which  states:  "It 
is  admitted  before  the  filing  of  this  answer 
that  the  assets  referred  to  in  it  are  the  same 
as  mentioned  in  Commissioner  Davis'  re- 
port of  the  31st  of  March,  1875,  and  filed  in 
this  cause." 

The  cause  came  on  to  be  heard  at  the  Au- 
gust term,  1876,  when  the  court  mnde  a  decree 
that  the  defendant,  I.  A.  Welch,  out  of 
558  the  assets  of  his  testator's  estate  in  **his 
hands  to  be  administered,  pay  to  the 
plaintiff,  David  C.  Kent,  administrator  of 
Gordon  Cloyd,  deceased,  the  sum  of 
$1,927.32,  with  interest,  &c.,  and  to  G.  W. 
Webb,  another  creditor.  $837.50,  with  interest; 
and  leave  is  given  the  plaintiffs  to  sue  out  ex- 
ecution against  the  defendant  Welch,  adminis- 
trator as  aforesaid,  for  the  sums  decreed  to  be 
paid  to  them  respectively,  *&c.  And  thereupon 
Welch,  as  administrator,  &c.,  applied  to  a 
judge  of  this  court  for  an  appeal;  which 
was  allowed.  For  the  facts  in  the  Mont- 
gomery suit,  see  the    opinion  of  Judge    Staples. 

Hudson  and  Gilmore,  for  the  appellant. 

Walker  and  Baskerville,  for  the  appellees. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  decree 
of  the  circuit  court  rendered  at  the  August 
term,  1875,  is  founded  upon  a  misconception 
of  the  meaning  and  effect  of  the  answer  of 
Isaiah  A.  Welch,  administrator  de  bonis 
non  with  the  will  annexed  of  James  R.  Kent's 
estate.  That  answer  is  not  an  unqualified 
admission  of  assets  in  the  hands  of  the  ad- 
ministrator sufficient  to  discharge  all  the 
liabilities  of  the  estate,  but  an  admission 
that  certain  assets  then  in  litigation  when 
collected  would  be  sufficient  for  that  purpose. 
This  is   rendered  very  clear  by  a  statement 


at  the  foot  of  the  answer,  made  by  com- 
plainant's counsel,  to  the  effect  that  the  as- 
sets referred  to  in  it  are  the  same  as  men- 
tioned in  the  commissioner's  report  of  31st 
March,  1875,  and  filed  in  the  cause.  A  refer- 
ence to  that  report  will  show  that  the  ad- 
ministrator stated  to  the  commissioner 
there  were  no  assets  in  his  hands,  but  that 
there  was  due  the  estate  about  $23,000, 
$18,000  of  which  was  then  in  litigation. 

559  $4,000  of  bonds  *upon  sales  of  land  in 
West  Virginia,  and  the  remaining  $3,000 

a  debt  upon  the  Blacksburg  Savings  Bank.  The 
administrator  stated  he  did  not  know  when 
any  of  these  sums  would  be  realized,  and  the 
commissioner  was  unable  to  form  any  reliable 
opinion  on  the  subject.  This  statement, 
thus  carefully  guarded,  the  circuit  court 
treated  as  an  unqualified  admission  of  per- 
sonal assets  sufficient  to  pay  all  the  debts  of 
the  testator,  and  upon  it  rendered  a  decree 
for  the  whole  amount  of  complainant's 
debt,  being  about  $3,000,  against  the  ad- 
ministrator, to  be  paid  out  of  the  assets  in 
his  hands  to  be  administered;  and  in  default 
of  such  payment  leave  was  given  to  sue  out 
execution.  It  does  not  materially  concern 
us  to  enquire  whether  this  is  a  decree  de- 
bonis  propriis  or  de  bonis  testatoris.  Con- 
ceding that  it  is  of  the  latter  description,  the 
complainants  may  sue  out  execution,  and  upon 
a  return  of  nulla  bona,  the  complainants  may 
institute  an  action  for  a  devastavit  upon  the 
administration  bond  against  the  administrator 
and  his  sureties,  and  recover  the  full  amount 
of  the  decree.  Bush  v.  Beal,  1  Gratt  229.  And 
thus  it  is,  the  administrator  and  his  sure- 
ties are  to  be  held  liable  for  the  debts  of 
the  testator  upon  a  supposed  admission  of 
assets,  when  no  such  adm^'ssion  was  made, 
and  when  it  plainly  appears  that  the  assets 
have  not  been  collected,  w'thout  default  on 
the  part  of  the  administrator,  and,  indeed, 
never  may  be  collected.  - 

The  decree  of  the  circuit  court  is  there- 
fore clearly  erroneous  and  must  be  reversed 
and  annulled.  And  this  court,  upon  such 
reversal,  might  now  render  such  decree  as 
is  warranted  by  the  answer,  or  remand  the 
cause  for  further  proceedings,  were  it  not 
for  a  greater  difficulty  lying  at  the  very 
foundation  of  the  suit  itself.  A  brief  state- 
ment will  show  what  this  is. 

It  appears  that  some  time  prior  to  1870. 

a  general  creditors'  bill  was  brought  in  the 

county    court    of    Montgomery,    and    after- 

•wards    removed    to    the    circuit   court, 

560  *against    the    personal    representative, 
legatees    and    devisees    of    James     R. 

Kent's  estate,  the  object  of  which  was  to 
settle  the  administration  accounts,  ascer- 
tain the  indebtedness  of  the  estate,  and 
to  obtain  a  sale  of  real  estate  in  the  hands 
of  devisees  to  meet  an  alleged  deficiency  of 
pesonal  assets.  In  the  progress  gf  this  suit 
accounts  have  been  taken  from  time  to 
time,  showing  the  condition  of  the  estate, 
the  amount  of  assets,  collected  and  uncol- 
lected, and  the  claims  of  creditors.  This 
suit  was  pending  in  the  year  1874,  and  there 
is  every  reason  to  believe  it  is  still  pendip<T. 
The  present  bill  was  filed  in  October,  1873, 
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in  the  circuit  court  of  Pulaski,  by  complain- 
ant, a  judgment  creditor  of  James  R.  Kent's 
estate,  against  the  administrator  with  the 
will  annexed  and  legatees  and  devisees  of 
said  estate.  Complainant  alleges  that  his 
counsel  made  an  examination  of  the  papers 
in  the  montgomery  suit,  and  advised  com- 
plainant that  the  condition  of  that  cause 
and  the  complications  connected  with  it, 
precluded  the  hope  of  his  realizing  any- 
thing but  trouble  and  expense  for  years  to 
come  by  becoming  a  party  to  it.  He  there- 
upon determined  to  proceed  with  his  own 
snit,  and  if  required  to  do  so,  to  pay  the 
costs  of  the  same  himself  sooner  than  jeop- 
ardize his  claim  or  indefinitely  postpone  its 
collection  by  making  himself  a  party  to  a 
cause  which,  after  years  spent  in  its  prose- 
cution, has  yielded  the  plaintiff  nothing  but 
disappointment  At  the  March  term,  1874,  the 
defendants  demurred  to  the  bill,  but  the  court 
overruled  the  demurrer  and  directed  one  of  its 
commissioners  to  settle  the  administrator's 
accounts,  and  to  report  the  value,  location 
and  quantity  of  the  lands  of  which  the  tes- 
tator died  possessed.  The  commissioner 
made  a  partial  settlement  and  report,  based 
entirely  upon  papers  and  vouchers  in  the 
hands  cf  the  commission'er  acting  under  the 
decrees  of  the  circuit  court  of  Montgom- 
ery, to  which  reference  has  already 
Ml  been  made.  ♦This  report  was  returned 
to  the  August  term,  1874,  at  which 
time  one  of  the  devisees  filed  his  answer. 
He  insisted  that  the  personal  assets  were 
sufficient  to  pay  all  the  debts  of  the  estate, 
but  had  not  been  collected  by  the  administrat- 
or; and  he  explained  the  difficulties  in  the 
way  of  the  collection.  He  insisted  that  the  cir- 
cuit court  of  Montgomery  had  taken  com- 
plete jurisdiction  of  the  assets  and  the  ad- 
ministration of  the  estate,  and  he  denied 
there  were  any  such  difficulties  or  compli- 
cations in  that  suit  as  precluded  complain- 
ants from  obtaining  complete  relief  there. 

Upon  the  coming  in  of  this  answer  the 
court  directed  the  commissioner  to  ascer- 
tain and  report  the  amount  of  assets  then 
in  the  hands  of  the  administrator  or  to  be 
collected;  of  what  they  consisted;  whether 
they  could  be  realized  in  a  reasonable  time, 
and  the  probable  time  required  for  their 
collection.  Pursuant  to  this  decree  the  com- 
missioner made  the  report  alluded  to  in  the 
outset  of  this  opinion,  and  he  also  reported  the 
amount  necessary  to  be  paid  by  each  devisee 
to  meet  the  claims  of  creditors  in  this  suit. 
After  this  report  was  filed  the  administrator, 
having  returned  to  the  state,  filed  his  answer, 
and  upon  that  answer,  complainant  abandon- 
ing apparently  his  remedy  against  the  dev- 
isees, took  the  decree  against  the  administrat- 
or, which  has  been  already  considered. 

This  brief  statement  will  show  the  justice 
and  wisdom  of  the  rule  which  declares  upon 
a  decree  for  an  account  that  the  claims  of 
all  the  .creditors  must  be  brought  in  under 
that  decree;  that  such  a  decree  operates  as 
a  suspension  of  all  other  suits,  and  is 
treated  as  a  decree  in  favor  of  all  the  credit- 
ors. Stephenson  v.  Taverners.  9  Gratt.  398. 

The   complainant    does   not   explain    the 


character  of  the  complications  which  inter- 
fered with  his  remedies  in  the  Montgomery 

suit.  In  the  nature  of  things  there 
662.    could  *bc  done  which  would  not  equally 

affect  any  other  suit  involvmg  a  set- 
tlement of  the  whole  estate.  It  is  very  prob- 
able the  delay  in  the  Montgomery  suit  was 
due  in  part  to  the  want  of  proper  diligence, 
and  in  part  to  the  difficulties  attending  the 
collection  of  debts  due  the  estate.  If  the 
complainant  was  dissatisfied  with  this  delay 
he  might  have  applied  for  leave  to  prose- 
cute the  suit  in  his  own  name,  and  if  neces- 
sary to  file  a  supplemental  bill.  Hallett  v. 
Hallett,  2  Paige's  R.  21,  and  cases  there 
cited.  If  the  circuit  court  of  Montgomery 
erred  in  not  decreeing  a  sale  of  the  real 
estate  to  satisfy  the  claims  of  creditors,  the 
remedy  was  in  an  appeal  to  a  higher  court. 
P  the  complainant  may  file  an  independent 
bill  every  other  creditor  may  do  the  same 
in  any  county  where  any  of  the  devisees 
may  reside.  Learned  counsel  seem  to  sup- 
pose it  is  a  mere  question  of  costs,  which 
his  client  is  willing  to  pay  rather  than  be 
involved  in  the  complications  of  the  Mont- 

fomery  suit.  This  is  a  misapprehension, 
he  expense  of  several  suits  by  different  cred- 
itors is  of  course  a  matter  for  consideration, 
but  it  is  not  the  chief  consideration.  When  a 
decree  for  an  account  upon  a  creditor's  bill 
is  rendered  it  operates  as  a  judgment  in  be- 
half of  all  the  creditors.  The  court  thereby 
takes  control  of  the  assets,  and  administers 
them  under  its  own  immediate  supervision. 
The  entire  administration  of  the  estate  is 
drawn  into  that  court.  The  same  result 
follows  when  the  heir  or  devisee  is  made  a 
party  with  a  view  to  the  sale  of  the  real 
estate.  The  court  decrees  the  sale,  takes 
control  of  the  fund,  and  administers  it  in 
the  interest  of  all  concerned. 

The  practical  effect  of  a  bill  by  a  separate 
creditor  in  another  court,  after  a  decree  for 
an  account  in  the  first,  is  to  oust  the  juris- 
diction of  the  latter  court  of  its  administra- 
tion of  the  assets.  But  this  is  not  all;  the 
proceeding  is  open  to  all  the  objections  of 
a  useless  multiplicity  of  suits,  and  to 
668  all  the  difficulties  consequent  *upon 
different  decrees  and  different  reports 
which,  if  conducted  by  different  counsel  and 
different  commissioners,  may  vary  in  their 
principles  and  their  results.  Kettle  &  Wife 
V.  Craig,  l  Paige's  R.  416,  in  note. 

In  the  present  case  the  most  that  can  be 
done  would  be  to  give  complainant  a  decree 
for  his  debt  to  be  paid  out  of  the  assets  as 
they  arc  collected.  But  it  is  obvious  in  this 
way  he  would  obtain  an  advantage  over  the 
creditors  in  the  Montgomery  suit,  if  the 
personal  assets  prove  insufficient  to  satis- 
fy all  the  claims  of  creditors.  If  it  be  said 
he  may  at  least  obtain  a  pro  rata  share,  the 
question  arises,  how  is  the  Pulaski  court  to 
determine  what  is  a  pro  rata  share,  without 
having  all  the  creditors  before  it,  and  thus 
in  effect  assuming  the  very  jurisdiction  al- 
ready attached  to  the  Montgomery  court? 

The  circuit  court  of  Montgomery,  in  igno- 
rance of  the  Pulaski  suit,  and  of  the  claims 
asserted  there,  may  make  decrees  and  orders 


191 


30  GRATT. 


Virginia  Reports,  Annotated. 


564,  966 


of  distribution  wholly  inconsistent  with  the 
proceedings  and  orders  in  the  Pulaski  suit. 

It  is  very  manifest,  however,  that  the  com- 
plainant was  not  looking  so  much  to  the  per- 
sonal assets,  which  he  regarded  as  una- 
vailing, as  to  the  real  estate  in  the  hands 
of  the  devisees.  But  surely  the  Montgom- 
ery court,  which  had  before  it  all  the  cred- 
itors except  complainant,  was  the  proper 
tribunal  to  determine  whether  the  condi- 
tion of  the  estate  and  the  interest  of  cred- 
itors required  a  sale.  If  both  courts  decreed 
sales,  it  is  easy  to  see  the  conflict  and  con- 
fusion resulting  from  different  commission- 
ers and  different  sales,  as  well  as  the 
inconvenience  and  expense  to  the  devisees. 

It  is,  however,  unnecessary  to  dwell 
onger  upon  the  evils  necessarily  flowing  from 
wwo  administrations  of  the  same  estate  in  dif- 
ferent courts,  at  the  suit  of  different  creditors. 
That  the  Pulaski  court  erred  in  decreeing  an 
account  in  this  case  does  not  admit  of  serious 
question.  That  court  ought  to  have 
564  dismissed  the  bill  upon  the  ^demurrer, 
because  it  showed  that  complainant 
was  fully  apprised  of  the  proceedings  in 
the  Montgomery  circuit  court,  and  he  gave 
no  sufficient  excuse  for  not  applying  to 
that  court  for  relief.  No  possible  good 
could  be  effected  in  retaining  complainant's 
bill  for  any  purpose,  as  his  only  remedy 
was  in  the  suit  in  the   Montgomery  court. 

For  these  reasons  the  decree  must  be 
reversed,  and  the  bill  dismissed. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  argument  of  coun- 
sel, is  of  the  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  decree  is  erroneous;  therefore  it  is  de- 
creed and  ordered,  that  the  said  decree  of 
the  said  circuit  court  be  reversed  and  an- 
nulled, and  that  the  appellant  recover  of  the 
appellee,  David  C.  Kent,  administrator  of 
Gordon  Cloyd,  deceased,  his  costs  by  him 
in  this  behalf  expended,  to  be  paid  by  the 
said  administrator  of  Gordon  Cloyd,  de- 
ceased, out  of  the  goods  and  chattels  of  his 
intestate  in  his  hands  to  be  administered. 
And  the  court  now  proceeding  to  render  such 
decree  in  the  premises  as  the  said  circuit 
court  ought  to  have  rendered,  it  is  further 
ordered  and  decreed  that  the  bill  of  the  said 
David  C.  Kent,  administrator  as  aforesaid, 
be  dismissed  and  that  the  defendants  there- 
in recover  against  the  plaintiff  therein,  their 
costs  by  tVjcm  about  their  defence  of  said 
bill  expended,  to  be  paid  out  of  the  goods 
and  chattels  of  his  intestate  in  his  hands  to 
be  administered;  which  is  ordered  to  be  cer- 
tified to  the  said  circuit  court  of  Pulaski 
county. 

Decree  reversed. 
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I.  In  contemplation  of  the  marriage  of  B  and  L,  B  by 
deed  in  which  L  joined,  conveyed  her  property  con> 


sisting  of  personalty  and  a  life  estate  in  land,  to  M, 
in  trust  for  her  separate  use,  with  full  power  in  her 
to  dispose  of  the  rents  and  profits  as  if  she  had 
never  married,  and  to  transfer  in  such  proportion 
and  form  as  she  shall  from  time  to  time  direct,  not- 
withstanding her  coverture,  by  any  writings  under 
hand  and  seal  attested  by  three  or  more  credible 
witnesses,  or  by  her  will,  executed  and  attested  in 
the  same  mode.  By  a  paper  executed  as  prescribed 
in  the  deed,  B  directed  her  trustee  to  purchase  two 
lots  to  be  paid  for  out  of  her  trust  fund,  and  this  was 
done  and  they  were  conveyed  to  the  trustee  on  the 
same  trusts.  These  deeds  were  duly  recorded.  The 
trustee  dying,  C  and  W  were  appointed  trustees. 
Afterwards  B,  by  deed  executed  by  herself  alone, 
and  acknowledged  by  her  in  the  clerk's  office  with- 
out privy  examination,  ui>on  full  consideration,  con- 
veyed the  lots  to  W,  and  he  died,  and  they  were 
sold  to  different  purchasers.  B  *died  intestate  in 
1862;  and  in  March,  1875,  her  heirs  filed  their  bill 
against  the  purchasers  to  recover  the  lots — Hbu>: 

1.  "Wife's  Separate  Estate — ^Alienatioa.*— 

The   deed   of   marriage   settlement    directing   how 
the  trust  fund  may  be  disposed  of  by  B,  and  the 

'"Wife**    Separate   Estate— Allenatioa.~In 

Frank  v.  Lilienfeld,  33  Gratt.  395.  the  court  says: 
"The  applicability  of  the  maxim,  expressio  unius  tst 
exrJusio  alterius,  in  the  determination  of  questions 
arising  upon  the  construction  of  marriage  settlements, 
as  to  the  mode  to  be  observed  by  the  wife  in  the 
disposition  of  the  property  settled  to  her  use,  has  led 
to  much  discussion  and  a  great  contrariety  of  de- 
cision among  the  courts.  It  seems  to  have  been  ap- 
plied by  this  court  in  Williamson  v.  Beckham,  8  Leigh 
20,  and  rejected  in  Lee  v.  Bank  of  United  States,  9 
Leigh  200,  and  in  Woodson  v.  Perkins,  5  GratL  345; 
and  in  subsequent  cases,  the  question  whether,  where 
the  instrument  creating  the  separate  estate  prescribes 
a  mode  of  disposing  of  it,  the  prescribing  of  that 
mode,  without  negative  words,  should  be  construed 
as  intended  to  exclude  any  other,  on  the  principle  of 
the  foregoing  maxim,  has  been  adverted  to  as  still 
an  unsettled  question  in  the  state.  See  Nixon  v. 
Rose,  12  Gratt.  425,  431;  McChesney  v.  Brown,  25 
Gratt.  393,  401;  Justis  v.  English,  30  Gratt  565,  571.'* 

See  also  Ropp  v.  Minor,  33  Gratt.  97  and  noU,  2 
Min.  Inst.  (3rd  Ed.)  648;  22  Am.  ft  ^ng.  Enc  Law 
10.  In  Christian  &  Gunn  v.  Keen,  80  Va.  369.  it  was 
held  that  where  real  estate  is  granted  to  a  trustee  for 
the  separate  use  of  a  married  woman,  free  from  her 
husband's  debts  to  be  disposed  of  upon  her  written 
request,  for  reinvestment,  the  proceeds  to  be  held  for 
her  benefit  upon  like  restrictions,  she  has  the  power 
of  alienation  and  the  grant  of  special  power  to  dispose 
of  the  property  in  a  particular  manner  does  not  diTCSt 
her  of  her  general  power  to  dispose  of  it  in  any  other 
manner.  In  Freeman  v.  Eacho,  79  Va.  43,  the  case 
was  as  follows:  property  was  settled  upon  a  married 
woman  for  her  separate  use,  with  power  by  a  writing 
under  her  hand  and  seal,  attested  by  two  witnesses  to 
direct  her  trustee  to  sell  or  incumber  it.  Later  by 
writing  with  a  scroll  annexed  but  not  recognized  as  a 
scroll  in  the  body  of  the  instrument  to  encumber  it 
Held,  it  was  a  case  of  defective  execution  of  a  power 
which  a  court  of  equity  will  remedy.  In  Price  v. 
Bank,  92  Va.  472,  the  court  said:  "Where  the  instru- 
ment creating  the  separate  estate  prescribes  one  mode 
of  alienation  by  the  wife,  the  prescribing  of  that  mode 
is  not  to  be  construed  as  an  intention  to  exclude  alien* 
ation  by  her  in  any  other  manner  unless  aa  intention 
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lots  having  been  purchased  under  her  directions, 
as  prescribed  in  that  deed,  were  a  part  of  the 
trust  esute,  and  being  real  estate  could  only  be 
conveyed  in  the  mode  directed  in  the  deed;  and 
therefore  the  deed  from  B  to  W  did  not  pass  the 
title  to  the  lots  to  W. 

5.  Saasc — PwrclisMeni  Atfected  wltb  No- 
tice.— The  purchasers  holding  under  W,  are  af- 
fected with  the  notice  of  the  trusts,  and  will  be 
treated  as  trustees  for  Mrs.  B  and  her  heirs. 

8.  Saasc — Defeetive  ConTerABCC — Bqiiltr* 

— It  is  not  a  case  in  which  equity  will  aid  a  defective 

conveyance  in  favor  of  a  bono  fidg  purchaser. 

MG  *4.  statute  of  LlasitsttloB.— Mrs.  B  being 
under  coverture  until  her  death  in  1862,  and 
the  statutes  of  limitations  having  been  suspended 
until  December  31st,  1869,  the  statute  of  limit v 
tions  does  not  bar  the  claim  of  the  heirs  of  B; 
and  under  the  circumstances  the  delay  in  bring- 
ing the  suit  does  not  bar  the  claim. 

6.  Retara  of  Piirebaae  Moner* — Though 
there  is  a  covenant  of  general  warranty  in  the 
deed  from  B  to  W,  yet  there  is  nothing  to  show 
that  she  intended  to  bind  her  estate  by  that  cov- 
enant, and  no  personal  decree  could  have  been 
made  against  her,  and  it  does  not  appear  that  the 
heirs  of  B  have  received  property  in  which  the 
purchase  money  of  the  lots  was  invested,  the  pur- 
chasers are  not  entitled  to  have  the  purchase 
money  returned  out  of  the  estate  of  B,  or  to 
snbject  the  lots  for  it. 

This  case  was  heard  at  Richmond,  but 
was  decided  at  Wytheville.  The  case  is 
fully  stated  in  the  opinion  of  Judge  Burks. 

Sands.  Leake  &  Carter  and  Spilman,  for 
the  appellant. 

James  H.  Dooley  and  Ould  &  Carrington, 
for  the  appellees. 

BURKS,  J.  The  heirs  of  Lucy  Ann  Le- 
ber, deceased,  filed  their  bill  in  the  chan- 
cery court  of  the  city  of  Richmond  against 
William  M.  Justis  and  others  to  set  aside 
a  deed  made  on  the  7th  day  of  May,  1847, 
by  the  said  Lucy  Ann  Leber  to  John  Wat- 
kins,  and  to  have  surrendered  to  them  two 
lots  of  land  near  the  city  of  Richmond, 
conveyed  by  said  deed  and  claimed  by  the 
?aid  Justis  and  others  through  said  Wat- 
kins  by  successive  conveyances. 

The  chancellor,  at  the  hearing  of  the 
cause,  rendered  a  decree  declaring  the  deed 
to  be  absolutely  null  and  void,  and  the  lots 
to  be  the  absolute  property  of  the  heirs,  and 
refused  to  order  an  account  requested 
5W  by  the  defendants.  *From  this  decree 
an  appeal  was  allowed  Justis  by  one  of 
the  judges  of  this  court. 

The  record  shows  the  following  case: 
Lucy  Ann  Leber,  the  widow  of  Jesse  Black- 
burn, deceased,  being  the  absolute  owner 
of  some  personal  estate,  and  entitled  to  an 
estate  for  her  life  in  a  tract  of  land,  some 

to  do  so  can   be  clearly  gathered  from   the   face   of 
the  instrument. 

Ulches-nStBtiite  of  Llflsitatloaa.— See  Ir- 
vine V.  Greever,  32  Gratt.  411;  Brown  v.  Lambert, 
U  Gratt.   256,  citing  principal  case. 


personal  property  and  money,  in  comtem- 
plation  of  marriage  with  Christian  Leber,  by 
deed  dated,  14th  February,  1833,  conveyed 
and  assigned  her  property  and  estate  afore- 
said to  one  Gustavus  Adolphus  Muir,  to 
hold  as  trustee  to  her  separate  use.  The 
trustee  and  intended  husband  united  with 
her  in  the  deed.  After  reciting  the  agree- 
ment between  the  parties  and  conveying  the 
property  to  the  trustee,  the  deed  declares 
the  following  trusts:  "To  have  and  to  hold 
the  said  property  hereby  conveyed  unto  the 
said  Gustavus  Adolphus  Muir,  his  execu- 
tors, administrators  and  assigns,  upon  such 
trusts,  nevertheless,  and  for  such  intents 
and  purposes,  and  under  such  provisions 
and  agreements  as  are  herein  mentioned; 
that  it  to  say,  in  trust  for  the  said  Lucy 
Ann  Blackburn  and  her  assigns,  until  the 
solemnization  of  the  said  intended  marriage, 
then  upon  trust  that  the  said  Gustavus  Adol- 
phus Muir,  his  executors,  administrators  and 
assigns,  shall  and  do  permit  the  said  Lucy  Ann 
to  have,  receive,  take  and  enjoy  all  the  interest 
and  profits  of  the  said  property  assigned  to 
and  for  her  own  use  and  benefit,  uncontrollable 
as  if  she  had  never  been  married,  and  to  trans- 
fer in  such  proportion  and  form  as  she,  the 
said  Lucy  Ann  Blackburn,  shall,  from  time  to 
time,  direct,  notwithstanding  her  coverture,  by 
any  writings  under  her  hand  and  seal,  attested 
by  three  or  more  credible  witnesses,  or  by 
her  will  and  testament,  in  writing,  to  be  by  her 
signed,  sealed,  published  and  declared  in  the 
presence  of  the  like  number  of  witnesses, 
direct,  limit  or  appoint,  to  the  intent  that 

the  same  may  not  be  at  the  disposal 
668    of  or  subject  in  ♦any  manner  to  the 

control,  debts,  forfeitures,  or  engage- 
ments of  the  said  Christian  Leber,  her  in- 
tended husband." 

The  contemplated  marriage  was  solem- 
nized, and  on  the  22d  day  of  October,  1838, 
Mrs.  Leber,  by  writing  under  her  hand  and 
seal,  attested  by  three  witnesses,  directed 
Henry  L.  Carter  (who  had  been  substituted 
as  trustee  in  the  place  of  Muir)  to  purchase 
for  her  two  lots  of  land  near  the  city  of 
Richmond,  owned  by  one  Bernard  Briel, 
provided  the  purchase  could  be  made  for 
$1,750,  and  further  directed  that  in  case  the 
purchase  could  be  effected,  the  purchase 
money  should  be  paid  out  of  the  property 
held  by  said  Carter  as  her  trustee,  or  out  of 
the  proceeds  of  the  sale  thereof.  It  will  be 
observed  that  this  writing  was  in  strict  pur- 
suance of  the  power  reserved  by  the  deed 
of  settlement.  Carter,  the  trustee,  accord- 
ingly made  the  purchase  of  the  lots  at  the 
price  limited  by  the  written  authority  of 
Mrs.  Leber,  and  Briel  and  wife  conveyed 
the  same  to  him  by  deed  dated  the  22d  day 
of  October,  1838.  This  deed  refers  to  and 
recites  in  part  the  deed  of  settlement,  and 
also  refers  to  and  annexes  the  written  ati- 
thority  of  Mrs.  Leber  for  making  the  pur- 
chase, and  contains  the  following  decla- 
ration of  trusts: 

''Upon  the  trusts,  however,  and  for  the 
purposes  declared  and  expressed  in  the  said 
indenture  or  marriage  settlement  first  herein 
recited,  executed  to  the  said  Gustavus  Adol- 
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phus  Muir,  bearing  date  the  14th  day  of 
February,  1833,  and  in  whose  place  and 
stead  the  said  Henry  L.  Carter  has  been 
appointed  trustee  as  aforesaid,  so  that  the 
said  Lucy  Ann  Leber,  late  Lucy  Ann  Black- 
bum,  may  have,  receive,  take  and  enjoy  all  the 
interest  and  profits  of  the  said  property  here- 
by conveyed  and  transferred  in  like  manner 
is  as  provided  in  relation  to  the  property 
assigned  by  the  said  indenture  of  the  14th 
day  of  February,  1833,  and  so  that  she 
508  may  have  the  same  ^rights,  power  and 
authority  in  all  respects  over  the 
property  hereby  conveyed,  assigned  and 
transferred,  that  she  has  or  had  over  what 
was  assigned  by  the  said  indenture. 

Carter,  the  trustee,  afterwards  died,  and 
by  decree  of  court,  on  a  bill  filed  for  the 
purpose,  John  Watkins  and  Charles  H.  Le- 
ber were  appointed  trustees,  and  invested  with 
all  the  power  and  authority  which  were  vested 
by  the  marriage  settlement  in  the  original 
trustee;  and  by  the  terms  of  the  decree  they 
were  expressly  "directed  and  required  to  take 
and  hold  all  the  property,  real  and  personal, 
and  all  the  money  therein  specified,  and  all 
other  property,  money  or  effects  that  the  said 
Lucy  Ann  Leber  may  have  acquired  under 
and  by  virtue  of  the  said  marriage  settle- 
ment, and  to  hold  the  same  subject  to  all 
the  uses,  trusts  and  conditions  specified  and 
declared  in  the  said  deed  of  marriage  settle- 
ment" 

The  trustees  thus  appointed  accepted  the 
trust,  and  on  the  7th  day  of  May,  1847,  Mrs. 
Leber,  still  a  married  woman,  by  deed  of 
that  date  conveyed,  or  attempted  to  convey, 
the  two  lots  aforesaid  to  Watkins,  one  of 
her  trustees.  The  deed  was  not  executed  by 
her  husband,  nor  by  either  of  the  trustees. 
She  alone  signed  it,  and  it  was  acknowl- 
edged by  her  before  the  clerk  in  his  office 
for  recordation,  without  privy  examination 
and  certificate  thereof,  and  there  was  no 
writing  directing  a  conveyance,  signed, 
sealed  and  attested,  as  required  by  the  deed 
of  settlement. 

All  three  of  the  deeds  mentioned  were 
recorded,  and  the  deed  to  Watkins  refers 
to  the  other  two  deeds  as  of  record.  It  re- 
cites correctly  the  dates  of  the  other  two 
deeds  and  the  names  of  the  parties  thereto, 
and  describes  the  property  embraced  in  the 
marriage  settlement  as  "conveyed  to  G.  A. 
Muir,  in  trust,  to  hold  the  same  to  the  sep- 
arate use  and  benefit  of  the  said  Lucy 
570  Ann,  to  be  *used  and  enjoyed  by  her 
as  fully  as  though  she  were  a  feme 
sole,  and  to  be  transferred  and  conveyed  to 
such  person  or  persons  as  she  should,  3y 
any  writing  under  hand  and  seal,  attested 
by  three  or  more  credible  witnesses,  direct, 
notwithstanding  her  coverture,  and  free 
from  any  control,  contracts  or  liabilities  of 
her  husband,  the  said  Christian  Leber."  It 
purports  to  be  a  deed  of  bargain  and  sale 
for  the  consideration  of  $1,500.  "which 
sum,"  it  is  recited,  "has  been  paid  by  the 
said  John  Watkins  to  the  said  Lucy  Ann 
Leber  and  invested  in  other  property." 

The  deed  also  contains  a  covenant  of  war- 
ranty in  these  words:  "And  the  said  Lucy 
Ann  Leber,  for  herself  and  her  heirs,  the  title 


to  the  said  two  lots  or  pieces  of  land,  with  the 
buildings  and  appurtenances  thereunto,  unto 
him,  the  said  John  Watkins,  his  heirs  and 

assigns,  do  by  presents  warrant,  and 

will  forever  defend  against  the  claims  and 
demands  of  all  persons  whomsoever." 

Watkins  took  possession  of  the  land  under 
the  deed  and  held  it  until  his  death,  which 
occurred  in  the  latter  part  of  the  year 
1861,  and  it  then  passed  in  parcels  by  suc- 
cessive conveyances  to  different  alienees, 
the  appellant  being  one  of  them. 

Mrs.  Leber  died  intestate  on  the  27th 
day  of  October,  1862.  Her  husband.  Christian 
Leber,  survived  her  and  died  on  the  27th  day 
of  March,  1864.  Charles  H.  Leber,  the  co- 
trustee of  Watkins,  died  in  June,  1870. 
The  heirs  filed  their  bill  in  March,  1875. 

The  first  question  to  be  determined,  is 
whether  the  deed  of  the  7th  May,  1847, 
from  Mrs.  Leber  to  Watkins,  under  whom  the 
appellant  claims,  passed  a  good  title  to  the 
lots  therein  mentioned.  At  the  date  of  this 
deed,  Mrs.  Leber  was  a  married  woman,  and 
the  lots  were  clearly  a  portion  of  her 
571  separate  estate.  Whether  *the  deed, 
therefore,  passed  a  good  title,  de- 
pends  on  the  power  she  had  to  dispose  of 
her  separate  estate. 

In  England,  according  to  recent  deci- 
sions, the  power  of  a  married  woman  in  eq- 
uity over  her  separate  estate,  both  real  and 
personal,  unless  restricted  by  the  instru- 
ment creating  it,  is  for  the  most  part,  that 
of  absolute  owner.  There,  in  the  absence 
of  such  restrictions,  she  may  charge  it,  en- 
cumber it,  alien  and  devise  it  by  her  sole 
act  as  effectually  as  if  she  were  unmarried. 
In  Virginia,  her  power  is  not  quite  so  large. 
For  here,  while  she  may  dispose  of  her  sep- 
arate personal  estate  and  the  rents  and  prof- 
its of  her  separate  real  estate  in  the  same 
manner  as  if  she  were  a  feme  sole,  unless 
restrained,  as  she  may  be,  by  the  instru- 
ment creating  the  estate,  yet  as  to  the  cor- 
pus or  body  of  her  separate  real  estate,  ac- 
cording to  the  course  of  decision  of  this 
court,  she  can  dispose  of  that  only  in  the 
mode,  if  any,  prescribed  by  the  instrument 
creating  the  estate,  or  unless  prohibited  ex- 
pressly or  impliedly  by  such  instrument,  in 
the  mode  prescribed  by  law  for  the  alien- 
ation of  real  estate  by  married  women,  or 
by  last  will  and  testament,  it  would  seem 
as  provided  for  the  first  time  by  the  Code 
of  1849.  See  Code  of  1873,  ch.  118,  §  3; 
3  Lomax  Dig.    (ed.  1855),  11,  note  1. 

These  are  well  settled  principles;  but 
whether,  where  the  instrument  creating  the 
estate  prescribes  a  mode  of  disposing  of  it, 
the  prescribing  of  that  mode,  without  nega- 
tive words,  is  to  be  construed  as  intended 
to  exclude  any  other,  on  the  principle  of 
the  maxim  expressio  unius  est  exclusio  al- 
terius.  or  the  maxim  of  like  import  express- 
sum  facit  cessare  tacitum.  is  still  "a  much 
vexed  and  unsettled  question"  in  this  state. 
McChesney  &  al.  v.  Brown's  heirs,  25  Gratt. 
393,  401;  Penn  &  als.  v.  Whitehead  &  als., 
17  Gratt.  503,  514;  Nixon  v.  Rose,  trustee, 
12  Gratt.  425.  431,  432:  Woodson,  tni^^tee, 
V.  Perkins.  5  Gratt.  345';  Lee  v.  Bank 
U.    States,    9    Leigh    200;    William- 
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578     son   *&    Beckham,    8    Leigh    20;    Vi- 
zonneau  v,  Pegram,  2  Leigh  183 ;  West 
V.  West's  ex'or,  3  Rand.  373;  McDowell  v. 
Barging;  Hawley  v.  Flint;  Bank  of  Greens- 
boro' :;.  Chambers  &  others;  (the  three  cases 
last  named   lately    decided   by   this   court   at 
Richmond,  and  not  yet  reported) ;  Hulme  v. 
Tenant,  1  Lead.  Cas.  Eq.  Part  2  (ed.  1876), 
679,  et  seq.,  and  English  and  American  Notes. 
How,  if  at  all,  equitable  separate  estates,  of 
which   we    have    been    speaking,    where    they 
have  been    created   by   settlements    since   the 
married  women's  act  recently  passed  by  the 
legislature,  will  be  affected  by  such  act,  need 
not  now  be  considered,  as  the  act  is  not  re- 
trospective.  Acts  1876-77,  ch.  329,  pp.  333,  334 ; 
Acts  1877-78,   ch.    265,    pp.    247,    248.    Under 
the  deed  of  marriage  settlement,  Mrs.  Le- 
ber reserved  to  herself  the  power  of  a  feme 
sole  over  '*all  the  interest  and  profits"   of 
the  property  conveyed  by  that  deed.    This 
is  plain  from  the  language   employed;  the 
trust  being  to  permit  her  "to  have,  receive, 
take  and  enjoy  all  the  interest  and  profits 
of  the  said  property  hereby  assigned  to  and 
for  her  own  use  and  benefit,  uncontrollable 
as  if  she  had  never  been  married."    These 
terms  import  absolute  dominion  and  unlim- 
ited power  of  alienation,  but  they  are  con- 
fined to  the  ''interest  and  profits."   They  do 
not  extend  to  the  disposition  of  the  "prop- 
erty" from  which  the  "interest  and  profits" 
were  to  be  derived.   On  the  contrary  and  in 
immediate  connection,  she  provides  for  the 
disposition  of  the  "property,"  the  principal 
subject,  and   prescribes   for   herself   a   par- 
ticular mode   of  disposal.    It   might  be  ar- 
gued with   great   force,   upon   the   principle 
expressum    facit   cessare    tacitum,    that   the 
express     reservation     of     "uncontrollable" 
power  over  the  interest  and  profits,  and  in 
the  same  connection  a  special  designation 
of  a  particular   mode    of    disposal    of    the 
principal    subject    should    be    construed    as 
intended  to  exclude  any  other  mode  of  dis- 
posing   of    such    principal    subject.     How- 
ever   that    may    be,    the    writing    of 
WS     ♦the  22d  October,  1838,  which  she  gave 
the  trustee  Carter,  was  a  strict  execution 
of  the  power  reserved  over  the  trust  property. 
Whether  the  purchase  money  paid  Briel   for 
the  two  lots  was  "paid  out  of  the  property  or 
the  proceeds  arising  from  the  sale  thereof," 
as  authorized  by  the  writing,  or  out  of  "the 
interest  and  profits"  of  the  property,  does  not 
appear  by   the    record,   nor   it   is    material. 
From  whichever  source  derived,  it  was  in- 
vested in   real   estate,   subject   substantially 
to  the  same  powers  and  trusts  provided  by 
the  deed  of  marriage  settlement,  as  a  com- 
parison  of   the    last-named    deed    with    the 
deed  from  Briel  and  wife  will  show;  that  is, 
with  absolute  power  in  the  wife  to  dispose  of 
the  rents  and  profits  as  if  she  were  a   feme 
sole,  and  with  power  to  dispose  of  the  corpus 
or  principal  subject,  either  in  the  mode  pre- 
scribed by  the  deed,  or  if  the  prescribing  of 
that  mode  does  not  exclude  any  other,  then  in 
the  mode  provided  by  law  for  the  alienation 
of  real  estate  by  married  women,  to-wit:  by 
deed  in  which  her  husband  should  unite,  with 
her  adcnowledgment  and   privy   examination 


taken  and  certified,  as  the  statute  requires,  and 
the  deed  duly  admitted  to  record.  As  the  lat- 
ter mode  was  not  adopted,  it  becomes  unnec-^ 
essary  to  decide  what  would  have  been  the 
effect  if  it  had  been  adopted,  and  to  de- 
termine the  "vexed  question"  before  re- 
ferred to.  I,  therefore,  express  no  opinion 
upon  it. 

I  do  not  perceive  on  what  ground  it  cart 
be  maintained  that  the  execution  of  the 
deed  to  Watkins  was  such  a  disposition  of 
the  property  as  is  authorized  by  the  deed  of 
settlement.  The  writing  contemplated  is  a 
writing  under  the  hand  and  seal  of  the 
cestui  que  trust,  attested  by  at  least  three 
credible  witnesses,  directing  the  trustee  to 
convey  or  transfer  the  property  as  may  be 
appointed.  The  deed  executed  has  none  of  the 
requisites,  except  that  it  is  a  writing  under  the 
hand  and  seal  of  the  cestui  que  trust.  It 
does  not  in  terms  direct  a  conveyance 
574  *or  transfer  of  the  property,  is  not  ad- 
dressed to  the  trustees  with  that  view,, 
and  it  is  not  attested.  It  is  contended,  how- 
ever that  it  is  an  attempted  execution  of  a 
power  and  such  a  defective  execution  as  will 
be  aided  by  a  court  of  equity.  It  is  certainly 
true  that  in  some  cases  in  favor  of  certain 
classes,  equity  will  give  such  aid.  It  will  do 
so  in  behalf  of  bona  fide  purchasers  for  value 
and  some  other  parties,  where  the  instrument 
by  which  the  execution  is  attempted  is  informal 
or  inappropriate,  or  being  formal  or  appro- 
priate, the  execution  is  informal,  as  where 
a  certain  number  of  witnesses  is  required 
and  a  less  number  is  present,  or  where  the 
instrument  is  required  to  be  signed  and 
sealed,  and  it  is  signed  only,  and  so  on. 
Toilet  V.  Toilet,  i  Lead.  Cas.  Eq.  (ed.  1876), 
top  page  365,  372. 

Aid  is  extended  where  the  defect  is  in 
matter  of  form,  never  where  it  is  in  matter 
of  substance.  In  the  case  before  us  the  in- 
strument is  not  only  inappropriate,  and  the 
execution  of  it  not  according  to  the  form 
prescribed,  in  that  it  is  not  attested  by  the 
requisite  number  of  witnesses,  but  it  is  not 
attested  at  all.  This  is  more  than  a  mere 
informality.  Attestation  in  some  form,  at 
least,  or  to  some  extent,  would  seem  to  be 
requisite.  I  regard  it  as  essential  to  the  due 
execution  of  the  power  in  cases  like  the  one 
before  us.  In  marriage  settlements  the  ob- 
ject generally  is  two-fold — to  protect  the 
wife  against  the  control  and  influence  of 
her  husband,  and  also  against  her  own  weak- 
ness and  incapacity,  and  I  am  not  disposed,  by 
construction  and  the  active  assistance  of  the 
court,  to  break  down  the  safe-guards  which 
she  has  deliberatelv  thrown  around  herself 
and  her  property.  By  the  instrument  creating 
her  separate  estate,  Mrs.  Leber  chose  to  re- 
strain, limit  and  regulate  her  power  of  dis- 
posing of  that  estate.  Equity,  deviating  from 
the  rule  of  the  common  law,  accorded  her 
this  right.  The  restraint  imposed  was  a  modi- 
fication of  her  estate.  She  thought 
575  proper  *to  make  the  presence  of  wit- 
nesses"— "at  least  three  credible  wit- 
nesses"— necessary  to  attest  the  disposi- 
tion of  her  property,  and  for  a  court  of 
equity  to  give  effect  to  an  alleged  disposition^. 


195 


i 


80  GRATT. 


Virginia  Reports,  Annotated. 


i76,  577,  678 


and  that  to  her  own  trustee,  made  in  the  absence 
of  any  witness,  would  seem  more  like  creating 
a  power  than  aiding  in  the  execution  of  one. 
It  may  be  that  Watkins,  although  trustee, 
yet  being  merely  the  passive  depository  of 
the  legal  estate,  without  any  beneficial  in- 
terest in  it  or  power  over  it  except  to  con- 
vey and  transfer  it  to  the  appointee  of  his 
cestui  que  trust,  acting  in  good  faith,  might 
not  have  been  incapacitated,  by  reason  of 
his  fiduciary  relation,  from  making  a  valid 
purchase  of  the  equitable  estate,  if,  in  mak- 
ing the  purchase,  the  provisions  of  the  deed 
of  settlement  had  been  observed;  but,  as 
we  have  seen,  they  were  not  observed  in 
any  essential  particular,  and  I  am  therefore 
of  opinion  that  he  acquired  no  estate,  right, 
title,  or  interest,  legal  or  equitable,  under 
the  pretended  deed  of  the  7th  May,  1847. 

2.  Can  the  appellant  claim  the  protection 
accorded  to  a  bona  fide  purchaser  for  val- 
uable consideration?  Clearly  not.  Watkins, 
under  whom  he  claims,  held  the  legal  title 
to  the  property  jointly  with  his  co-trustee, 
Charles  H.  Leber,  and  the  latter  never 
united  in  any  conveyance  of  that  title.  But  if 
the  devise  of  Watkins  passed  the  title,  those 
claiming  under  him  were  affected  with  notice 
of  the  trusts  with  which  the  title  was  clothed, 
and  equity  will  treat  them  as  trustees.  Wat- 
kins, being  trustee,  had  actual  notice  of  the 
trusts,  and  those  claiming  under  him  had  what 
is  equivalent  to  such  notice.  The  deeds  on 
their  face  gave  notice  of  the  trusts,  and  they 
were  of  record.  The  appellant  and  all  those 
claiming  through  Watkins  must  be  taken  to 
have  had  the  knowledge  which  these  deeds  di- 
rectly imparted,  or  to  which  anything  appear- 
ing therein  would,  on  due  enquiry,  have 

676  led.  *The  appellant,  in  becoming  a 
purchaser,  was  bound  to  make  en- 
quiry into  the  title,  and  wherever  enquiry 
is  a  duty,  the  party  bound  to  make  it  is 
affected  with  knowledge  of  all  the  facts 
which  he  would  have  discovered  had  he 
performed  the  duty.  Means  of  knowledge 
with  the  duty  of  using  those  means  are  in  eq- 
uity equivalent  to  knowledge  itself.  Cordovas. 
Hood,  17  Wall.  U.  S.  R.  1,  8;  Burwell's  adm'rs 
V.  Fauber  &  als.,  21  Gratt.  446,  463,  et  seq. 

3.  But  the  appellant,  in  his  answer  to  the 
hill,  and  his  counsel  in  argument,  invoke  for 
his  protection  the  act  of  limitations  and 
lapse  of  time  and  the  alleged  acquiescence 
and  laches  of  Mrs.  Leber  and  her  heirs. 

Equity,  in  obedience  to  the  law,  applies 
the  statute  of  limitations  to  all  demands  of 
a  strictly  legal  nature,  and  in  equitable  de- 
mands by  analogy  it  applies  the  same  bar 
that  the  statute  fixes  for  legal  demands  of 
the  like  character,  and  upon  its  own  inher- 
ent doctrine  not  to  entertain  stale  or  anti- 
quated demands,  and  not  to  encourage 
laches  and  negligence,  will  sometimes,  in 
cases  not  barred  by  the  statute,  refuse  to 
interefere  after  a  considerable  lapse  of  time 
from  considerations  of  public  policy,  from  the 
difficulty  of  doing  justice,  when  the  original 
transactions  have  become  obscure  by  time,  and 
the  evidence  may  be  lost,  and  from  the  con- 
sciousness that  the  repose  of  titles  and  the  se- 
curity of  property  are  mainly  promoted  by  a 


full  enforcement  of  the  maxim,  vigilantibus, 
non  dormientibus,  jura  subvenient  1  Story's 
£q.  Juris.  §  529;  Id.  §  64a;  Bargamin  &  als. 
V.  Clarke  &  als.,  20  Gratt.  544,  563,  and  cases 
there  cited. 

While  in  cases  of  direct  or  express  trusts, 
as  between  trustee  and  cestui  qtre  trusts,  the 
statute  of  limitations  has  no  application 
during  the  continuance  of  the  trust,  the  re- 
lations and  privity  between  them  being  such 
that  the  possession  of  the  one  is  the  pos- 
session of  the  other;  yet  it  has  been  held 

that  if  a  trustee  repudiates  the  trust  by 
577     *clear  and  unequivocal  acts  or  words, 

and  claims  thenceforth  to  boki  the  es- 
tate as  his  own,  not  subject  K)  any  trust, 
and  such  repudiation  and  claim  are  brought 
to  the  notice  or  knowledge  of  the  cestui  que 
trust  in  such  manner  that  he  is  called  upon 
to  assert  his  equitable  rights,  the  statute 
will  begin  to  run  from  the  t'lToe  that  such 
knowledge  is  brought  home  to  the  cestui 
que  trust.  2  Perry  on  Trusts,  §5  863.  864, 
and  case  there  cited.  But  in  such  case  the 
bar  is  not  applied,  unless  the  cestui  que 
trust  be  sui  juris,  or  under  no  disability.  Id. 
Upon  these  principles,  under  the  facts  of 
this  case,  it  is  evident  that  the  appellant  is 
not  protected  in  his  claim  by  the  act  of  lim- 
itations, lapse  of  time,  alleged  acquiescence 
or  imputed  laches.  The  limitation  to  the 
legal  remedy  is  fifteen  years.  Code  of  1873, 
ch.  146,  §  1.  The  saving  (Id.  §  4)  is  in  these 
words:  "If  at  the  time  at  which  the  right  of 
any  person  to  make  entry  or  bring  an  ac- 
tion to  recover  any  land  shall  hsm  first  ac- 
crued, such  person  was  an  infant,  married 
woman,  or  insane,  then  such  person,  or  the 
person  claiming  through  him,  may,  notwith- 
standing the  period  mentioned  in  the  first 
section  shall  have  expired,  make  an  entry 
on,  or  bring  an  action  to  recover  such  land, 
within  ten  years  next  after  the  time  at 
which  the  person  to  whom  such  right  shall 
have  first  accrued  as  aforesaid,  shall  have 
ceased  to  be  under  such  disability  as  existed 
when  the  same  so  accrued  or  shall  have 
died,  whichever  shall  first  have  happened. 

Taking  it  then  to  be  true,  as  averred  by 
the  appellant  in  his  answer,  and  of  which 
there  is  some  evidence  in  the  record,  that 
about  or  soon  after  the  date  of  the  deed  to 
Watkins,  7th  May,  1847,  he  entered  here- 
under upon  the  lot  in  controversy,  and  thence- 
forth until  his  death  in  1861,  with  the  knowl- 
edge of  Mrs.  Leber,  had  and  held  actual,  con- 
tinuous, exclusive,  adverse  possession  thereof, 

yet  Mrs.  Leber,  during  all  that  time,  and 
678    until  her  death  in  1862,  *was  a  married 

woman,  and  consequently  within  the  sav- 
ing aforesaid  of  the  statute.  Continuously 
from  the  date  of  her  death,  when  her  estate 
devolved  on  her  heirs,  until  the  first  day  of 
January,  1869,  stay-laws  were  in  force  and 
the  operation  of  the  statutes  of  limitation  was 
suspended  by  legislative  enactments.  Dan- 
ville Bank  v.  Waddill,  27  Gratt  448;  Johnston 
&  als.  V.  Gill  &  als.,  Id.  587.  The  heirs  filed 
their  bill  on  the  first  day  of  March,  1875,  less 
than  ten  years  from  the  first  day  of  January, 
1869,  when  the  statute  began  to  run  against 
their  claim.    Acquiescence  cannot  be  attrib- 
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iitcd  to  Mrs.  Leber  nor  laches  imputed  to  her, 
for  the  reason  that  she  was  all  the  while  after 
marriage  under  disability,  nor  are  the  heirs 
justly  chargeable  with  laches  in  not  prosecut- 
ing their  remedy  during  the  continuance  of 
the  war,  or  for  several  years  after  its  termi- 
nation, while  the  condition  of  the  country  was 
unsettled  and  the  statutes  aforesaid  were  in 
operation;  and  the  delay  of  six  years  after 
all  obstructions  were  removed  in  filing 
their  bill,  is  not  so  unreasonable  as  to  be 
a  bar  to  equitable  relief. 

4.  It  is  finally  «rged  by  the  appellant's 
counsel  that  if  the  heirs  are  accorded  the 
relief  sought  it  should  be  on  condition  that 
they  account  for  the  consideration  alleged 
to  have  been  received  by  Mrs.  Leber  for  the 
sale  and  conveyance  of  the  lots.  So  far  as 
this  pretension  is  based  on  the  idea  that 
the  separate  estate  is  chargeable,  on  re- 
covery of  the  lots,  with  the  purchase  money 
paid  therefor,  it  cannot  be  maintained. 

The  power  of  a  married  woman  to  charge 
or  encumber  her  separate  estate  is  incident 
to  the  jus  disponendi,  and  the  liability  of 
the  estate  can  arise  only  out  of  the  sup- 
posed intention  of  the  wife,  and  no  pecu- 
niary engagement  can  be  a  charge  on  the 
estate  which  is  not  connected  by  agreement, 
express  or  implied,  with  such  estate. 

The  wife  is  exempt  from  all  personal 
579  liability,  and  ♦from  all  personal  de- 
crees and  judgments  on  her  contracts. 
Her  undertaking,  so  far  as  it  is  recognized 
by  the  court,  is  not  that  she  will  pay  the 
debt,  but  that  her  separate  estate  shall  be 
answerable  for  it;  and  that  is  bound  so  far 
only  as  she  has  agreed  it  shall  be  bound. 
Darnell  &  wife  v.  Smith's  adm'r  &  als.,  26 
Gratt.  878;  Burnett  &  wife  v.  Hawpe's 
cx'or,  25  Gratt.  481. 

The  writing  of  May  7,  1874,  as  has  been 
seen,  is  void  as  a  deed  of  conveyance.  The 
covenant  of  warranty  contained  in  it,  if  not 
wholly  void,  at  least  does  not  bind  Mrs. 
Leber  personally,  nor  does  it  bind  her  sep- 
arate estate  unless  so  intended.  To  construe 
the  covenant  as  an  undertaking  binding  the 
lots,  which  she  was  then  attempting  to  con- 
vey, would  be  manifestly  in  opposition  to 
her  intention,  if  not  absurd;  and  there  is 
nothing  in  the  nature  and  terms  of  the  cov- 
enant, the  subject  matter,  the  situation  of 
the  parties,  or  the  circumstances  of  the 
transaction,  which  indicates  any  intention 
on  her  part,  or  from  which  such  intention 
may  be  fairly  inferred,  to  charge  the  resi- 
due of  her  separate  estate. 

In  enforcing  the  engagements  of  the  wife 
against  her  separate  estate,  equity  always 
has  respect  to  her  intention  in  making  the 
engagements,  and  certainly  never  raises  an 
implied  assumpsit  to  charge  the  estate  in 
opposition  to  her  intention.  In  Williams  v. 
Duke  of  Bolton,  4  Bro.  C.  C.  297;  S.  C.  2 
Ves.  Jr.  138,  a  married  woman,  having  sep- 
arate property,  for  a  consideration  which 
she  received,  sold  an  annuity  charged  upon 
that  property.  The  annuity  being  void  for 
want  of  a  proper  memorial,  it  was  held  that 
the  grantee  would  n^yt  have  an  equity  specifi- 


cally to  affect  the  fund  clothed  with  a  trust 
for  the  separate  use  of  a  married  woman,  witlv 
the  consideration,  upon  the  ground  of  the  dif* 
ficulty  of  raising  an  implied  assumpsit  con^ 
trary  to  the  intention  of  the  parties.  Sec 
1  Lead.  Cas.,  Eq.   (Ed.  1876),  Part  2, 

580  pp.  696,  *697,  where  the  case  above  re- 
ferred to  and  other  cases  of  like  im- 
port are  cited  by  the  English  annotators. 

Although,  however,  the  consideration  for 
the  lots  is  not  chargeable  thereon,  nor  on 
the  general  separate  estate,  yet  if  it  was 
paid  by  the  trustee  to  Mrs.  Leber  and  in- 
vested in  other  property,  and  as  invested  it 
remained  until  her  death  and  then  de- 
scended to  her  heirs,  equity  and  good  con- 
science would  seem  to  require  that  they 
should  surrender  or  account  for  it  on  re- 
ceiving back  the  lots.  In  such  case  equity 
would  be  extended  to  them  only  on  condi- 
tion of  their  doing  equity  to  others.  But 
unfortunately  for  the  appellant,  the  case 
supposed  is  not  made  out  by  the  record. 
There  is  some  evidence  tending  in  some 
degree  to  show  the  purchase  of  other  prop- 
erty by  Mrs.  Leber,  and  that  possibly  the 
purchase  money  claimed  to  have  been  paid 
by  Watkins,  may  to  some  extent  have  gone 
into  this  property.  But  the  evidence  on  this 
point  is  far  too  vague,  uncertain  and  Unsat- 
isfactory, to  be  relied  on  as  the  basis  of  a 
decree.  If.  however,  it  had  been  made  clear 
that  Watkins  paid  a  full  consideration  for 
the  lots,  and  that  the  money  so  paid  was  in- 
vested by  or  for  her  in  other  property,  to  hold 
the  heirs  liable  to  account  for  this  property  in 
their  suit  to  recover  the  lots,  it  would  have 
been  necessary  to  prove  that  such  property  de- 
scended to  the  heirs;  and  it  is  not  pretended 
that  there  is  any  such  proof  in  the  record. 
Upon  the  whole  case,  I  am  of  opinion  that 
there  is  no  error  in  the  decree  of  the  chancel- 
lor, and  that  the  same  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  BURKS,  J. 

The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this  court 
at  Richmond,  having  been  th<*re  fully 

581  heard,   but   not   determined,     *this     day 
came  here  the  parties  by  their  counsel, 

and  the  court  having  maturely  considered 
the  transcript  of  the  record  of  the  decree 
aforesaid  and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed 
with  the  record,  that  there  is  no  error  in  the 
said  decree.  Therefore  it  is  decreed  and  or- 
dered, that  the  same  be  affirmed,  and  that  the 
appellees  recover  of  the  appellant  their  costs 
by  them  about  their  defence  of  said  appeal  ex- 
pended, and  thirty  dollars  for  their  damages; 
which  is  ordered  to  be  entered  on  the  order- 
book  here  and  to  be  forthwith  certified  to 
the  clerk  of  this  court  at  Richftiond,  who 
shall  enter  the  same  on  his  order-book,  and 
certify  it  to  the  said  chancery  court  of  the 
city  of  Richmond. 


Decree  affirmed. 
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588         *Trotter  St  als.  v.  Newton  ft  aL 

September  Term,    1877,  Statmton. 
Absent,  Burks,  J. 

I.  Caveat — BnQnlry  ••  to  Title. — In  a  case  of 

caveat   founded   on   the  alleged  better   right   of  the 
.  caveator  to   the   land   in    controversy,   the  first   en- 
quiry is  as  to  his  title  or  interest  in  the  subject. 

II.  Same— Inllrmlty  of  Caveatee'a  Title.* — 
The  caveator  cannot  recover  upon  the  mere  infirm- 
ity of  the  title  of  the  caveatee;  for  however  de- 
fective that  may  be,  no  one  has  a  right  to  interpose 
for  the  purpose  of  preventing  him  from  carrying 
his  entry  into  grant  unless  he  has  a  better  right, 
legal  or  equitable,  in  himself. 

III.  Pleadinv — Averment.i — The  caveator  must^ 
state  in  his  caveat  the  grounds  on  which  he  claims 
the  better  right  to  the  land  in  controversy,  and  he 
will  not  be  permitted  to  abandon  on  the  trial  the 
right  which  he  has  set  out  in  his  caveat  as  that 
under  which  he  claims,  and  prove  a  different  right. 

IV.  Statement  of  Cane.— In  February,  1796,  D 
obtained  a  grant  for  4,660  acres  of  waste  mountain 
land;  the  grant  showing  that  there  was  excluded 
from  the  grant  47  yi  acres  of  prior  claims  of  P.  In 
18S4,  T  bought  D's  land  at  a  judicial  sale.  In 
1873,  N  laid  a  warrant  on  the  47  V^  acres  and  ap- 
plied for  a  grant,  and  T  filed  his  caveat  to  prevent 
the  issue  of  the  grant,  and  stated  as  the  grounds  of 
his  claim,  among  others — 1st.  That  F  had  entered 
and  surveyed  the  land,  and  it  did  not  appear  that 
his  right  had  ever  been  forfeited:  and  2d,  That  T 
had  been  in  possession  of  the  land  under  color  of 
title  for  more  than  twenty  years,  paying  taxes 
upon  it — Hkld: 

1.   Caveat— Title  la  Tbird  Person.— T  can- 
not set  up  title  in  F  to  defeat  the  caveatee;  but 
must  show  a  better  right  in  himself. 
a.   Same — Reqinirements  of  Valid  Title.— 
As  T  only  purchased  the  land  of  D,  which  did  not 
include  the  land  in  controversy,  and  does  not  con- 
nect himself  with  the  right  of  F,  he  must 
5g3  show   an    exclusive,   actual    *anu    continued 

possession  under  a  colorable  claim  of  title, 
for  the  period  required  by  the  statute  to  ripen 
his  possession  into  a  valid  title. 

*Caveat-~Title. — In  a  caveat  the  caveator  must 
show  the  better  right  to  the  land  in  controversy  to 
be  in  him.  He  cannot  recover  upon  the  ground  of 
the '  weakness  of  his  adversary's  title.  Harper  v. 
Baugh,  9  Gratt.   508. 

tSame — Pleading  —  Averments.  —  The  ca- 
veator must  state  in  his  caveat  the  ground  on  which 
he  claims  the  better  right  to  the  land  of  his  ad- 
versary, and  he  will  not  be  permitted  to  abandon  on 
the  trial  the  right  which  he  has  set  out  in  his  caveat 
as  that  tinder  which  he  claims,  and  prove  a  different 
tight.  Harper  v.  Baugh,  9  Gratt.  508.  See  also 
Clements  v.  Kyles,  13  Gratt.  468. 

Bsooptions  from  Grant  —  Bvrden  of 
Proof.-~Where  the  title  papers  of  the  plaintiff  in 
ejsotmcnt  disclose  the  fact  that  the  exterior  bound- 
arisa  of  the  torvey  upon  which  a  grant  or  deed  to  one 
undai*  whom  he  claims  is  founded,  includes  lands  which 
have  been  eiccepted  from  operation  of  the  grant,  it  is 
Ineatabent  on  the  plaintiff  to  show  that  the  lands  in 
coalroreny  are  no%  within  the  excepted  lands.  Reu- 
Sens  V.  Lawsoo,  91  Va.  226.  See  also  Carter  v.  Hagan, 
^5VilSS7j  Bryan  v.  WiUard,  21  W.   Va.  65;   Stockton 

V.  liorrlf,  99  W.  Va.  432;  Harman  v.  Stearns,  95  Va.  58. 


8.    Same — ^Bvldeaee. — The    whole    track   being 
waste  mountain  land,  and  the  evidence  not  show- 
ing any  continued  possession  of  the  land  in  con- 
troversy, T   cannot  maintain   his  caveat. 
V.   Same — l¥arrant. — In   the   petition   for  an  ap- 
peal T  states  that  he  had  located  a  warrant  on  the 
land  in  controversy,  and  claims  that  he  is  protected 
by  the  provisions  of  |   14,  ch.   108,  Code  of  1873— 
Held: 

1.  Statute — Actval  Poaaessloa.— That  the 
statute  only  applies  to  a  party  who  has  actual 
possession  and  claim;  which  T  did  not  have. 

2.  Pleading — Appeal. — The  claim  not  having 
been  made  in  the  court  below,  cannot  be  con- 
sidered in  the  appellate  court. 

8.  Same — Failure  to  State  Claim  la  Ca- 
veat.— ^This  ground  of  claim  not  having  been 
stated  in  the  caveat,  cannot  be  afterwards  set  np. 

This  case  was  decided  in  October,  1877, 
but  there  was  a  motion  for  a  rehearing  of 
the  decree,  which  was  overruled  at  this 
term  of  the  court.  It  was  a  case  of  caveat 
in  the  circuit  court  of  Augusta  county,  in 
which  A.  D.  Trotter  and  others  were  the 
caveators,  and  Isaac  Newton  and  Major  D. 
Vines  were  the  caveatees.  The  case  was 
submitted  to  the  decision  of  the  judge,  and 
he  rendered  a  judgment  for  the  caveatees. 
And  the  caveators  having  excepted,  applied 
to  a  judge  of  this  court  for  a  supersedeas; 
which  w-as  awarded.  The  case  is  stated  by 
Judge  Christian. 

D.  Fultz,  for  the  appellants. 

Sheffey  &  Bumgardner,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

Statement  of  the  Case. 

This  was  a  case  of  caveat  in  the  circuit 
court  of  Augusta  county.  The  caveators 
are  the  appellants.  A.  D,  Trotter, 
584  ♦James  I.  A.  Trotter,  Thomas  N.  Kin- 
ney, and  other  heirs  at  law  of  Jefferson 
Kinney.  On  the  10th  day  of  December,  1873, 
they  filed  in  the  office  of  the  register  of  Vir- 
ginia land  office  their  caveat  to  prevent  the 
issuing  of  a  grant  to  the  appellees,  Isaac 
Newton  and  Major  D.  Vines,  for  forty-seven 
and  one-half  acres  of  land  situated  in  said 
county  of  Augusta,  on  the  water  of  Mary's 
creek  (now  called  Smith  river),  surveyed 
for  said  Newton  and  Vines  on  the  4th  day 
of  June,  1873,  by  James  M.  Silling,  assistant 
surveyor  of  Joljn  D.  Dilley,  surveyor  of 
Augusta  county. 

The  specific  grounds  upon  which  they 
file  their  caveat  are  set  forth  as  follows: 

"Said  caveators  respectfuHv  represent  that 
in  the  year  1854  said  A.  D.  Trotter  purchased 
of  one  David  L.  Young  and  William  Kinney, 
commissioners  in  the  cause  of  Harnesbarger's 
adm'r  v.  Dowell's  heirs,  in  the  circuit  court 
of  Augusta  county,  a  tract  of  4,660  acres  of 
land,  in  which  said  tract  of  land  the  said 
47 J/^  acres  now  sought  to  be  entered  by 
the  said  Newton  was  embraced,  and  went 
to  make  up  said  4,660  acres;  that  a  short 
time  after  said  purchase  said  James  I.  A. 
Trotter  and  Jefferson  Kinney,  who  was 
then  living,  became  associated  with   said  A. 
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D.  Trotter  in  said  purchase  and  joint  owners 
of  said  tract  of  land;  said  A.  D.  Trotter  was 
placed  in  possession  of  said  land,  and  imme> 
diately  upoli  his  said  purchase,  and  he  and 
said  James  I.  A.  Trotter  and  Jefferson  Kin- 
ney held  exclusive  and  uninterrupted  posses- 
sion of  said  tract  of  land,  including  said  47^ 
acres,  up  to  the  day  of  the  death  of  said 
Jefferson  Kinney,  and  said  caveators  have 
held  like  possession  ever  since.  The  sale  of 
said  tract  of  land  made  by  said  commis- 
sioners, Young  and  Kinney,  was  ratified  by 
decree  of  circuit  court  of  Augusta  rendered  in 
the  above-named  cause,  and  by  a  subsequent 
decree  rendered  therein  said  commissioner, 
Young,  was  required  to  convey  said 
585  land  to  said  caveators  by  a  good  *and 
sufficient  deed;  and  said  commissioner 
has  so  conveyed  said  tract  of  land  to  said 
caveators  by  deed  duly  recorded  in  the  clerk's 
office  of  county  of  Augusta.  From  the  time 
said  tract  of  land  was  sold  to  said  A.  D. 
Trotter  as  aforesaid,  up  to  the  present  date, 
the  taxes  assessed  against  it  have  been 
promptly  paid  up.  Said  caveators  object  to 
the  issuing  of  a  grant  to  said  Newton  for 
said  4754  acre  tract  of  land — 

**lst.  Because  said  Newton  and  Vines, 
and  each  of  them,  well  know  that  said  cave- 
ators were  in  the  possession,  use  and  enjoy- 
ment of  said  land,  and  had  had  the  same  in 
possession  ever  since  the  purchase  by  said 
A.  D.  Trotter  from  Commissioners  Young 
and  Kinney,  as  aforesaid,  and  yet  wholly 
failed  to  notify  said  caveators  of  their  in- 
tention to  file  an  application  for  a  grant 
thereof.     (See  §   13  of  ch.   112  of  Code.) 

"2d.  Because  the  law  has  not  been  com- 
plied with  by  said  applicants  upon  filing 
their  said  application,  in  this,  that  they 
have  wholly  failed  to  make  and  have  en- 
dorsed upon  the  survey  filed  by  them  an 
affidavit  such  as  is  required  from  all  per- 
sons applying  for  a  grant  of  lands,  under  an 
act  of  assembly  approved  February  21, 
1871,  (see  Session  Acts  of  1870-71,  page  136)  ; 
and  in  this,  that  they  have  wholly  failed  to 
have  the  aflidavit  of  the  surveyor  of  the 
county  endorsed  on  said  survey,  as  by  said 
act  above  cited  they  are  required  to  do. 

"Sd.  Because  said  tract  of  land  is  not  liable 
to  entry.  The  survey  filed  by  said  appli- 
cants, shows  that  said  land  has  been  sur- 
veved  and  entered  by  Thomas  Fulton  and 
John  Dougherty,  March  10,  1795;  there  is  no 
evidence  to  show  that  said  land  has  been 
forfeited,  or  that  it  has  in  any  wise  become 
liable  to  re-entry. 

"4th.  Because  the  plat  and  survey  re- 
turned by  said  Newton  was  made  by  the 
surveyor  without  any  authority  for  so  do- 
ing. It  nowhere  appears  that  said 
588  survey  was  *made  by  virtue  of  a  land 
office  treasury  warrant,  issued  from 
your  office,  and  is   therefore   void. 

"Said  caveators  have  had  full  and  complete 
possession  of  said  land  for  twenty  years  under 
color  of  title  derived  by  decree  in  the  above- 
named  chancery  cause,  and  for  that  time  they 
have  paid  all  taxes  against  said  land;  this  it 
is  insisted  should  make  their  claim  superior 
to  the  claim  of  any  party  seeking  a  grant  at 


this  late  day,  and  for  reasons  above  set  forth 
by  said  caveators,  pray  that  the  application 
of  said  Isaac  Newton  may  be  rejected,  and 
said  caveators  left  in  the  quiet  and  peaceable 
possession  of  said  land;  and  as  in  duty  bound 
they  will  ever  pray,  etc. 

"A.  D.  Trotter, 
"James  I.  A.  Trotter, 
"Thomas  N.  Kinney, 
"And  the  other  heirs  at  law 
of  Jefferson  Kinney,  deceased." 

To  these  specific  grounds  of  caveat  thus  set 
forth,  the  caveatee  filed  his  answer  and  pleas 
in  the  words  and  figures  following,  to- wit: 

"This  day  came  the  defendant,  Isaac  New- 
ton, by  his  attorneys,  Sheffey  &  Bumgardner, 
and  saith  that  the  plaintiffs  their  caveat 
aforesaid  ought  not  to  have  and  maintain 
against  the  said  defendant  by  reason  of  the 
matters  and  things  in  said  caveat  atlcgeC 
because  said  defendant,  as  to  the  first  al- 
leged cause  for  which  a  grant  for  the  prsni- 
ises  in  said  caveat  mentioned  should  not 
issue  to  said  defendant,  saith: 

"1.  That  said  defendants,  Isaac  Newton 
and  Major  D.  Vines,  did  not  know  that  the 
caveators  were  in  the  possession,  use  and 
enjoyment  of  the  said  land  in  said  caveat 
mentioned,  or  that  said  caveators  had  had 
the  same  in  possession  ever  since  the  alleged 
purchase  thereof  by  A.  D.  Trotter,  one  oi 
said  caveators,  from  Commissioners 
587  ♦Young  and  Kinney,  and  therefore, 
said  defendant,  in  his  own  right,  and 
assignee  of  said  Major  D.  Vines,  was  well 
justified  in  applying  for  a  grant  for  said 
land  without  giving  notice  to  said  cave- 
ators, or  either  of  them. 

"2.  That  as  to  said  second  cause  or  rea- 
son why  said  grant  should  not  issue  to  said 
defendant,  he  saith,  that  the  law  has  been 
complied  with  by  said  defendant,  upon  fil- 
ing his  said  application,  and  that  he  did 
cause  to  be  made  and  endorsed  upon  the 
survey  filed  by  said  defendant  proper  affi- 
davits according  to  law. 

"3.  That  as  to  said  third  cause  or  reason 
why  said  grant  should  not  issue  to  said  de- 
fendant, he  saith,  that,  in  fact,  said  caveators 
claim  title  and  interest  in  said  land  mentioned 
in  said  caveat,  under  and  by  virtue  of  a  ^rant 
issued  by  the  commonwealth  of  Virginia  to 
a  certain  Major  Dowell;  and  said  defendant 
further,  in  fact,  saith,  that  said  caveators 
have  no  title  or  interest  in,  and  to  the  land 
in  said  caveat  mentioned,  and  that  said 
caveators  have  no  title  thereto,  under  and  by 
virtue  of  any  grant  from  the  said  Thomas 
Fulton  and  John  Dougherty,  or  either  of 
them,  or  from  any  person  or  persons  what- 
soever, claiming  by,  throuj^h  or  under  the 
said  Thomas  Fulton  and  John  Dougherty, 
or  either  of  them. 

"4.  That  as  to  said  fourth  cause  or  reason 
why  said  grant  should  not  issue  to  said  de- 
fendants, he  saith,  that  the  plat  and  survey 
returned  by  said  defendants  was  in  fact 
made  by  the  surveyor  in  pursuance  and  by 
authority  of  law;  that  said  survey  was  in 
fact  made  bv  virtue  of  land  office  treasury 
warrants,  duly  issued  according  to  law,  and 
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that  it  so  appears  by  certificate  of  said  sur- 
veyor on  said  survey  and  plat. 

"5.  That  as  to  said  last  or  fifth  cause  cr 
reason  why  said  grant  should  not  issue  to 
said  defendant,  he  saith,  that  said  caveators, 
or  either  of  them,  have  not  had  full  and 
complete  possession  of  said  lands  for  twenty 
years,  under  color  of  title,  as  alleged  in 

588  said  caveat;  that  in  *fact,  said  cavea- 
tors have  not  had  full  and  complete 

possession  of  said  land  at  any  time,  and 
specially,  that  they  did  not  have  actual  pos- 
session of  said  land  at  the  time  said  defendant 
and  said  Major  D.  Vines  made  the  entry 
upon,  and  by  virtue  of  which  said  survey 
was  made  and  said  grant  is  demanded. 

"Whereupon,  said  defendant  prays  judg- 
ment that  said  caveat  be  dismissed,  &c. 

'*Sheffey    &    Bumgardner, 

"For  defendant." 

Upon  these  issues  thus  made  up  in  said 
circuit  court  of  Augusta  county  (a  jury  be- 
ing waived  and  all  questions  of  law  and  fact 
being  referred  to  the  court),  and  upon  the 
examination  of  evidence,  documentary  and 
oral,  the  said  circuit  court  pronounced  its 
judgment,  and  to  this  judgment  a  writ  of 
error  was  awarded  by  one  of  the  judges  of 
this  court. 

Opinion. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court. 
While  cases  of  this  kind  are  now  of  rare 
occurrence  in  this  court,  the  rules  which 
govern  them  are  well  defined  by  the  decisions 
of  this  court  and  may  be  stated  as  follows: 

First.  In  every  caveat  founded  on  the  al- 
leged better  right  of  the  caveator  to  the  land 
in  controversy,  the  first  enquiry  is  as  to  his 
title  or  interest  in  the  subject.  He  cannot 
recover  upon  the  mere  infirmity  of  the  title 
of  the  caveatee;  for  however  defective  that 
may  be,  no  one  has  a  right  to  interpose  for 
the  purpose  of  preventing  him^from  carry- 
ing his  entry  into  grant,  unless  he  have  a  bet- 
ter right,   legal   or  equitable,   in   himself. 

Second.    The  caveator  must  state  in   his 

caveat  the  grounds  on  which  he  claims  the 

better  right  to  the  land  in  controversy,  and 

he  will  not  be  permitted  to  abandon 

589  *on  the  trial  the  right  which  he  has 
set  out  in  his  caveat,  as  that  under 

which  he  claims,  and  prove  a  different  right. 
See  Walton  v.  Hale,  9  Gratt.  194;  Carter  v. 
Ramey,  15  Gratt.  346;  Harper,  &c.,  v.  Baugh 
&  al.,  9  Gratt.  508. 

Let  us  now  apply  these  principles  to  the 
case  before  us. 

The  caveators  claim  title  to  the  land  in 
controversy^  (the  47J/^-acre  tract)  upon  two 
grounds-^First,  as  purchasers  under  a  decree 
of  the  circuit  court  of  Augusta  county,  ren- 
dered on  the  7th  November,  1856,  directing 
a  sale  of  the  real  estate  of  pne  Major  Dowell. 
The  sale  was  made  by  Young  and  Kinney, 
commissioners  of  said  court,  and  at  the  sale 
the  appellants  (the  caveators)  became  the  pur- 
chasers. Under  this  purchase  they  claim 
title  to  the  land  in  controversy.  Second. 
They  claim  that  they  had  the  actual  and  un- 
intermpted  possession  of  said  land  under  a 


claim  and  color  of  title  for  the  period  of 
twenty  years. 

As  to  their  claim  as  purchasers  from  Young 
and  Kinney,  commissioners,  it  is  plain  that 
they  acquired  at  that  sale  only  such  title  as 
was  in  Major  Dowell.  That  was  all  the 
commissioners  sold  and  conveyed,  and  that 
was  all  the  purchasers  acquired. 

The  record  in  this  case  conclusively  shows 
that  Major  Dowell,  under  whom  the  appel- 
lants claim  as  purchasers  at  the  judicial  sale 
referred  to,  founded  his  claim  to  the  lands  sold 
by  Young  and  Kinney,  commissioners,  upon 
a  grant  of  the  commonwealth  issued  by  let- 
ters patent  on  the  9th  day  of  Febriiary,  in  the 
year  1796.  But  in  this  very  patent,  contain- 
ing the  lands  sold  by  said  commissions,  and 
purchased  by  the  appellants,  the  AV/i  acres 
(the  land  in  controversy),  is  expressly  ex- 
cluded. That  patent  contains  the  following 
clause:  "But  it  is  always  to  be  understood 
that  the  survey  upon  which  this  grant  is 
founded  includes  forty-seven  and  a  half  acres 
of  prior  claims  survey<id  for  Thomas 

590  Fulton  and  John  Dougherty,  *the  10th 
of  March,  1775,  exclusive  of  the  above 

quantity,  &c.,  which  having  a  preference  by 
law  to  the  warrants  and  rights  upon  which 
this  grant  is  founded,  liberty  is  reserved  that 
the  same  shall  be  firm  and  valid  and  mny  be 
carried  into  grant;  and  this  grant  shall  be 
no  bar  in  either  law  or  equity  to  the  confirma- 
tion of  the  title  to  the  same  as  before-men- 
tioned and  reserved."  And  accordingly  we 
find  that  on  the  11th  of  April,  1798,  a  grant 
by  letters  patent,  reciting  warrant  issued  on 
13th  day  of  August,  1783.  was  issued  to  the 
said  Thomas  Fulton  and  John  Dougherty,  for 
the  said  forty-seven  acres  of  land,  which  is 
the  same  land  now  in  controversy.  It  is 
plain,  therefore,  that  Dowell  never  having 
the  legal  title  in  him,  the  purchasers  at  the 
sale  of  his  lands  acquired  no  title.  And  it 
being  conclusively  shown  that  the  legal  title 
was  in  Fulton  and  Dougherty,  derived  by 
them  from  the  commonwealth,  and  the  ap- 
pellants not  connecting  their  title  with 
them,  they  have  failed  to.  show  any  legal 
title  in  themselves. 

But  failing  in  this,  the  appellants  (who  are 
the  caveators)  rely  upon  an  equitable  title 
based  upon  actual  adverse  possession  for 
twenty  years  under  a  color  of  title,  which  they 
insist  has  now  ripened  into  a  perfect  title.  Let 
us  now  examine  this  claim  of  the  caveators. 
H  they  succeed  in  asserting  their  claim  as 
caveators  against  the  caveatees,  it  must  be 
upon  the  ground  that  they  have  the  better 
title,  derived  not  from  any  legal  title  in  them, 
or  in  Dowell,  under  whom  they  claim,  but 
upon  the  ground  that  they  have  had  an  ad- 
verse possession  for  the  period  of  the  pre- 
scriptive bar  of  the  statute,  which  gives  to 
them  the  better  title  against  the  caveatees. 

Judge  Baldwin,  in  the  leading  case  of 
Taylor's  devisees  v.  Burnside,  l  Gratt.  165, 
190,  followed  by  this  court  ever  since,  has 
succinctly  stated  the  rule  governing  a  claim 
of  title  under  adverse  possession,  as  follows: 
"When  we  look  to  the  elements  of  an 

591  adversary  possession  *in    reference   to 
conflicting   claims  and   the   statutory 
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prescriptive  bar,  we  find  it  to  consist  of  an 
exclusive,  actual,  continued  possession,  un- 
der a  colorable  claim  of  title."  It  must  be: 
first,  exclusive;  second,  it  must  be  actual  as 
contrasted  with  constructive  possession; 
and,  third,  such  exclusive  and  actual  posses- 
sion must  continue  in  the  claimant  or  those 
under  whom  he  claims  for  the  period  pre- 
scribed by  the  statute.  These  three  thmgs 
mast  concur  in  order  to  constitute  a  valid 
title  founded  on  a  claim  of  adverse  possession. 

Applying  these  principles  to  the  case  before 
US,  it  is  clear  that  the  caveators  have  not 
shown  by  the  evidence  such  acts  of  actual 
and  exclusive  possession  as  entitle  them  to 
claim  the  land  in  controversy.  The  land 
which  they  purchased  at  the  sale  made  by 
Commissioners  Young  and  Kinney  was  an  ex- 
tensive boundary  of  wild  mountain  land, 
described  by  one  of  their  own  intelligent 
witnesses.  Major  Hotchkiss,  "as  a  perfect 
wilderness,  and  did  not  look  (in  1868)  as  if  a 
human  being  had  ever  visited  them."  There 
is  some  evidence,  it  is  true,  to  show  that 
cattle  had  been  grazed  on  some  parts  of  the 
land  so  purchased,  and  that  brush  fences  had 
been  placed  upon  some  portions  of  the  same, 
but  even  these  temporary  fences  have  gone- 
down  years  ago  and  not  a  trace  of  them  was 
left  when  the  entry  was  made  by  the  cavea- 
tees;  nor  is  there  any  evidence  showing  that 
the  forty-seven  and  one-half  acre  tract  in  con- 
troversy was  so  grazed,  or  that  it  was  ever 
enclosed.  Indeed,  one  of  the  caveators,  who 
was  examined  as  a  witness,  admits  that  the 
fences  on  the  land  were  two  miles  from  the 
forty-seven  and  one-half  acre  tract;  that 
the  lands  were  wild  mountain  lands,  and 
that  the  fences  spoken  of  were  only  at  such 
points  in  the  mountains  as  was  necessary 
to  keep  stock  from  leaving  the  lands  in  cer- 
tain directions;  that  the  mountains  most 
generally  themselves  made  a  fence. 

There  was  evidence  also  proving 
5M  that  one  of  the  caveators  *had  fre- 
quently sent  his  son  and  others  to  get 
specimens  of  ores  from  the  forty-seven  and 
one-half  acre  tract,  which  had  been  sent  to 
various  parts  of  the  United  States,  accom- 
panied by  maps  he  had  made  of  these  lands. 
And  he  admits  he  had  no  other  possession, 
except  by  sending  for  specimens  of  ores, 
and  by  such  fencing  and  grazing  as  above 
described. 

The  court  is  of  opinion  that  such  acts 
of  ownership  and  possession  on  the  part  of 
the  caveators  as  are  proved  by  the  evidence 
in  the  record,  are  not  sufficient  to  constitute 
the  elements  of  an  adversary  possession, 
which  in  order  to  give  title  must  be  exclusive, 
actual  and  continuous,  under  a  color  of  title, 
for  the  period  of  the  statutory  prescriptive 
bar.  This  would  be  true  if  the  case  stood 
alone  upon  the  uncontradicted  evidence  of  the 
caveators.  But  the  evidence  is  conflicting 
and  contradictory.  It  is  proved  by  the  cave- 
atees  that  there  was  no  actual  possession  by 
any  one,  and  that  the  ore  banks  on  the  forty- 
seven  and  one-half  acre  tract  were  once 
mined  by  one  Bryan,  who  had  made  or  re- 
paired a  road  in  1835;  that  all  the  work  ever 
done  on  the  forty-seven  and  one-half  acre 


tract  was  done  by  Bryan,  who  died  in  18  >2 
or  '3;  that  no  one  had  been  in  possession  of 
the  property  since;  that  the  whole  was  a 
vast  wilderness  ot  mountain  land,  over 
which  cattle  ranged  generally,  and  it  was  n6 
sign  of  separate  ownership  that  cattle 
ranged  over  these  mountains;  and  that  cave- 
atees  never  knew  of  any  claim  of  ownership 
or  possession  on  the  part  of  caveators,  who 
were  never  in  actual  possession. 

Now,  in  this  case  a  jury  being  waived,  the 
court  tried  both  questions  of  law  and  fact, 
and  there  being  a  certificate  of  the  evidence, 
this  court  will  treat  it  as  a  demurrer  to  evi- 
dence. So  treating  it,  it  is  impossible  to 
conclude  upon  the  evidence  set  out  in  the 
record,  that  the  caveators  have  established, 
as  against  caveatees,  a  better  right  to  the 

land  in  controversy. 
69S  *As  to  the  second  and  fourth  grounds 

of  caveat  set  out  by  the  caveators,  it 
is  sufficient  to  refer  to  the  following  agree- 
ment of  counsel  found  in  the  record  of  the 
trial   in   the   court  below: 

"It  was  agreed  by  the  counsel  for  the 
caveators  that  the  requirements  of  the  stat- 
ute, objected  to  in  the  specifications  of  the 
caveat,  had  been  complied  with,  and  these 
objections  were  waived." 

With  respect  to  the  third  specifications, 
to-wit :  "3d.  Because  said  tract  of  land  is  not 
liable  to  entry.  The  survey  filed  by  said  ♦ 
applicant  shows  that  said  land  has  been 
surveyed  and  entered  by  Thomas  Fulton  and 
John  Dougherty,  March  10th,  1795.  There  is 
no  evidence  to  show  that  said  land  has  been 
forfeited,  or  that  it  has  in  anywise  become 
liable  to  re-entry,"  it  is  sufficient  to  say  that 
the  caveators  do  not  profess  to  claim  under 
Fulton  and  Dougherty;  and  it  is  no  concern 
of  theirs  that  the  land  has  been  surveyed  and 
entered  by  the  latter,  unless  they  can  show 
a  better  right  in  themselves.  They  cannot 
rely  on  any  infirmity  in  the  title  of  the 
caveatees,  but  can  only  succeed  upon  showing 
a  better  legal  or  equitable  title  in  them- 
selves.   Carter  v.  Ramey,  15  Gratt.,  supra. 

In  his  petition  for  a  writ  of  error,  the 
learned  counsel  for  the  caveators  relies  upon 
the  fact  that  they  had  also  located  a  warrant 
on  the  land  in  controversy,  and  claims  that 
they  (the  caveators)  are  protected  by  the 
provisions  of  the  14th  section  of  chapter  108, 
Code  1873.  That  provision  is  as  follows:  "If 
any  person  not  having  such  possession  and 
claim  shall  locate  a  warrant  on  such  land 
without  having  given  such  notice,  then  the 
person  having  such  possession  and  claim, 
may,  at  any  time  before  a  grant  issues  to  the 
person  thus  failing  to  give  such  notice, 
locate  a  warrant  on  such  lands  and 
594  file  with  the  ♦register  a  caveat  to  pre- 
vent the  issuing  of  a  grant  to  the 
person  thus  failing  to  give  such  notice." 

Now,  in  taking  this  position,  for  the  first 
time  in  his  petition  here,  the  learned  counsel 
assumes  that  the  caveators  were  in  actual 
possession  of  the  land  of  controversy.  This 
assumption,  as  has  been  seen,  is  not  sustained, 
but  is  disproved  by  the  record.  But  it  is  suf- 
ficient to  say  the  point  was  not  made  in 
the  court  below.    It  was  not  alleged  in  the 


201 


80  GRATT. 


Virginia  Reports^  Annotated, 


595,  596,  S97 


specifications  as  one  of  the  grounds  of  caveat; 
it  was  not  put  in  issue  in  the  circuit  court, 
and  cannot  be  considered  for  the  first  time 
in  the  appellate  court. 

In  Harper,  &c.,  v,  Baugh,  &c.,  9  Gratt.  508, 
it  was  held  by  this  court  that  the  caveator 
must  state  in  his  caveat  the  grounds  on 
which  he  claims  the  better  right  to  the  land 
in  controversy,  and  he  will  not  be  permitted 
to  abandon  in  the  trial  the  right  which  he 
has  set  out  in  his  caveat  as  that  under  which 
he  claims,  and  prove  a  different  right. 

Judge  Allen,  delivering  the  opinion  of  the 
court  in  that  case,  says:  "The  law  requires 
the  caveat  to  express  the  nature  of  the  right 
on  which  the  plaintiff  claims  the  land.  The 
object  of  the  caveat  is,  in  part,  to  notify  the 
caveatcc  of  the  grounds  on  which  the  cavea- 
tor claims  the  better  right,  that  he  come 
prepared  to  controvert  it;  and  it  would  be 
surprise  on  him  to  permit  the  caveator  to 
abandon  at  the  trial  the  right  which  he  had 
set'  forth  in  his  caveat,  as  that  under  which 
he  claimed,  and  prove  a  different  right.  Such 
a  course  would  lead  to  injustice,  and  is  in 
conflict  with  the  terms  of  the  statute,  which 
requires  the  nature  of  the  better  right  to 
be  expressed  in  the  caveat." 

Upon  the  whole  case,  we  are  of  opinion 
that  there  is  no  error  in  the  judgment  of 
the   circuit   court   of   Augusta   county,   and 

that  the  same  be  affirmed. 
595  *ANDERSON,  J.  The  question  is  not 

whether  the  caveator  has  a  good  title 
against  the  world,  but  whether  he  has  a 
better  right  than  the  caveatees.  It  is  a  com- 
parison of  their  rights.  The  caveatees  have 
no  right  at  all.  Their  own  survey,  for  which 
they  seek  to  obtain  a  grant  from  the  common- 
wealth, shows  upon  its  face  that  the  same 
land  had  been  previously  located  by  Fulton 
and  Dougherty,  and  the  record  shows,  had 
been  carried  into  grant  by  them,  by  patent 
bearing  date  as  far  back  as  1798.  That  be- 
ing so,  it  is  not  waste  and  unappropriated 
land,  and  it  has  not  been  forfeited  to  the 
connnonwcalth.  There  is  not  a  particle  of 
evidence  to  show  that  it  has  been  forfeited. 
There  are  no  other  lands,  than  such  as  fall 
within  one  or  the  other  of  these  two  descrip- 
tions, that  are  subject  to  location  by  land 
office  treasury  warrant,  or  to  grant  by  the 
commonwealth,  except  inclusive  surveys. 
The  commonwealth  having  previously  parted 
with  her  title  to  other  parties,  she  is  invested 
with  no  title  which  can  pass  by  her  grant  to 
others.  And  the  statute  expressly  prohibits 
the  register  of  the  land  office  from  receivmg 
"into  his  office  any  plat  and  certificate  of 
survey,  which  evidently  comprehends  the 
rights  of  any  other  than  him  for  whom  such 
survey  is  made,  notwithstanding  any  deduc- 
tions or  reservations;"  and  it  declares  that 
"every  such  survey  shall  be  void."  It  evi- 
dently appears  on  the  face  of  the  survey 
itself,  which  the  caveatees  returned  to  the 
register's  office  for  a  patent,  that  it  compre- 
hends the  rights  of  others,  for  it  says  "it  is 
the  same  land  formerly  surveyed  to  Thomas 
Fulton  and  John  Dougherty,  March  the  10th, 
1795,  and  reserved  in  the  survey  of  Major 
Do  well's  15,100  acre  survey  of  May  1,  1795, 


containing  47 ^^  acres."  It  may  be  said  that 
the  foregoing  does  not  show  that  the  survey 
returned  to  the  register's  office  "evidently  com- 
prehends'' the  rights  of  others,  because  the 
surveyor  omitted  to  state  that  Fulton  and 
Dougherty  afterwards  obtained  a  pat- 

596  ent  for  their  *said  survey.    It  seems  to 
me  that  what  is  stated  does  evidently 

show  that  the  caveatees'  survey  comprehends 
the  rights  of  others.     Fulton  and  Dougherty 
had  rights,  because  they  are  reserved  to  them 
in  Dowell's  patent;  and  this  appears  on  the 
face  of  the  caveatees'  survey.     The  prohibi- 
tion is  not  made  to  depend  upon  evidence 
that  the  survey  comprehends  another's  legal 
title,   but   "rights"  of  others,  which    may  be 
acquired  by  entry  and  survey.     But  the  reg- 
ister has  in  his  office  the  patent  which  ema- 
nated to   Fulton   and   Dougherty   in    1798,   a 
copy  of  which  is  filed  in  this  cause.    By  turn- 
ing to  which,  registered  in  his  office  subse- 
quent to  the  date  of  the  survey  which  is 
given,  which  he  should  do,  he  will  find  con- 
clusive evidence  that  the  survey  for  which  he 
is  asked  to  issue  a  patent  to  the  caveatees,  evi- 
dently comprehends  the  rights  of  others.   And 
having  this  evidence  on  the  face  of  the  sur- 
vey, and  in  his  own  possession,  it  seems  to 
me  that  he  could  not  issue  a  grant  to  the  cave- 
atees  without  violating  a  plain   provision  of 
the  law;  and  that  a  grant  so  issued,  by  the 
express  terms  of  the  statute,  would  be  void. 
It  was  plainly  the  intention  of  the  legisla- 
ture tP  prevent  the  issuing  patents  for  land, 
which   evidently  comprehended  the   rights  of 
any  other  than  him  for  whom  the  survey  was 
made,  in  order  to  prevent  the  disturbance  of 
titles  to  land  and  litigation  and  strife.     And 
this  is  further  shown  by  the  next   (the  43d) 
section,   which  prohibits  the   issuing  a  grant 
upon  the  survey  returned  to  the  register's 
office,  "unless  there  be  endorsed  on  such  sur- 
vey the  affidavit  of  the  person  applying  for 
the  grant,  as  well  as  that  of  the  surveyor 
making  the  survey,  that  they  verily  believe 
that  the  land  embraced  in  the  survey  has  not 
been  previously  appropriated,  or  that  it  was 
at  the  time  of  the  entry  thereof  liable  to  en- 
try."  &c.     The   first  they  could   not  make, 
it  is  reasonable   to   presume,  because   they 
knew  it  had  been  previously  appropri- 

597  ated.     *But  if  they  knew  it  had  been 
previously  appropriated,  or  had  such 

knowledge  of  it  that  they  could  not  swear 
that  they  believed  it  had  not  been  previously 
appropriated,  it  cannot  well  be  perceived 
how  they  could  make  affidavit  that  they 
believed  it  was  liable  to  entry  at  the  time 
of  the  entry  thereof.  I  do  not  mean  to  say  or 
intimate,  that  they  had  not  some  views  of 
their  own  which  justified  them  in  their  own 
minds  in  that  belief,  but  I  cannot  conceive 
what  they  were.  Certainly  under  the  law, 
if  the  land  had  been  theretofore  appro- 
priated by  others,  it  was  not  subject  to  their 
entry,  unless  it  had  been  forfeited  to  the 
commonwealth;  and  they  have  furnished 
not  the  slightest  evidence  of  a  forfeiture  to 
justify  their  belief. 

Of  one  thing  I  think  there  can  be  no  ques- 
tion or  contrariety  of  opinion,  and  that  is,  if 
a  grant  is  issued  to  these  caveatees,  it  dc- 
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feats  the  purpose  and  intention  of  the  legis- 
lature by  these  enactments. 

These  conclusions  are  well  supported  by 
authorities  cited  by  Judge  Fultz  in  the  clear 
and  forcible  presentation  of  the  case  for  the 
appellants  in  their  petition.  In  Carter  v. 
Ramcy,  15  Gratt.  346,  cited  by  him,  the 
court  said:  "In  this  case  it  is  agreed  that 
the  land  embraced  in  the  caveatees'  survey 
lies  wholly  within  the  boundaries  of  the 
tract  of  4,000  acres,  granted  to  one  Richard 
Smith  by  patent  bearing  date  21st  of  February, 
1768,  and  that  the  4,000  acre  tract  had  never 
been  forfeited  to  the  commonwe?ilth,  under  her 
revenue  laws  or  otherwise.  Thus  it  is  not 
liable  to  entry,  either  as  waste  or  unappro- 
priated or  as  forfeited  land,  and  the  entry 
of  the  caveator,  so  far  as  it  embraced  the 
land  of  the  caveatee,  being  wholly  unauthor- 
ized by  law,  was  simply  void,  and  could 
confer  no  equity  whatever.  And  a  grant 
founded  upon  such  void  entry  would  pass 
nothing,  there  being  nothing  in  the  com- 
monwealth upon  which  the  grant  could  op- 
erate." In  Levasser  v.  Washburn,  11 
598  Gratt.  572,  *the  court  held  that,  "in  the 
absence  of  a  statutory  provision  au- 
thorizing the  location  of  forfeited  lands,  no 
title  could  be  acquired  to  such  land  by  en- 
try and  survey,  and  a  patent  obtained  for 
them  would  be  merely  void."  Hannon  v. 
Hannah,  9  Gratt.  146,  is  to  the  same  effect. 

If  the  grant  for  lands  which  have  been 
previously  appropriated,  and  which  have  not 
been  forfeited,  is  void,  surely  the  same 
causes  which  would  avoid  and  annul  it 
after  it  has  been  issued  are  sufficient  to  pre- 
vent the  issuing  of  it. 

But  it  is  said  that  this  may  all  be  true; 
but  how  does  it  concern  the  caveators? 
They  have  no  interest  in  the  land,  and  no 
rights  which  can  be  aflfected  by  the  issuing  of 
the  grant,  and  have  no  right  to  come  into 
court  to  resist  the  issuing  of  the  grant  to 
the  caveatees.  Is  this  so?  Have  they  no  in- 
terest in  the  subject  and  no  rights  involved 
in  the  question? 

They  were  the  innocent  purchasers  of  the 
identical  land  for  which  the  caveatees  seek 
to  obtain  a  grant  from  the  commonwealth 
tinder  a  decree  of  the  circuit  court  of  Au- 
«:usta  in  1854,  about  twentv- three  years  ago. 
The  sale  of  them  was  confirmed  by  a  subse- 
fltient  decree  of  the  court,  and  a  commissioner 
(D.  S.  Young)  appointed  to  convey  the  land 
to  them,  which  conveyance  he  made,  and  the 
deed  was  recorded.  The  land  they  purchased 
contained  4,660  acres,  and  is  part  of  a  tract 
of  15.100  acres  granted  by  the  common- 
wealth to  Major  Dowell.  upon  a  survey 
which  included  47J^  acres  of  prior  claims  sur- 
veyed for  Thomas  Fulton  and  John  Dough- 
erty, which  is  reserved  to  them  by  the  said 
pant.  The  land  purchased  by  the  caveators 
was  laid  off  and  surveyed  from  the  main  tract 
by  the  county  surveyor,  and  no  reservation 
made  by  said  survey  of  the  47J/$  acres. 
And  no  reservation  of  it  is  made  in  the 
decrees  of  sale  and  confirmation,  or  in  the 
deed  conveying  the  title  to  the  caveators. 
There  is  no  evidence  in  the  cause  that 
they  ♦knew    that    the    47^    acres    re- 


served by  the  patent  was  within  the  bound- 
ary sold  and  cDnveyed  to  them,  or  in  fact 
that  they  were  aware  that  any  reservation 
at  all  was  made  by  the  patent,  or  that  they 
had  even  seen  the  patent;  and  if  they  had 
seen  it  they  could  not  have  learned  from 
that  that  any  part  of  it  was  within  the 
boundaries  sold  to  them;  and  no  reserva- 
tion being  made  by  the  survey  which  was 
made  under  the  supervision  of  the  court, 
and  the  same  being  decreed  to  be  sold  without 
any  reservation,  and  sold  under  that  decree 
to  them  without  any  reservation,  and  so 
conveyed  to  them,  they  are  the  purchasers  of 
all  the  land  within  the  boundary  sold  to 
them,  which  embraces  every  foot  of  land 
embraced  in  the  caveatees'  survey.  And 
they  are  the  purchasers  of  the  same,  and 
have  held  it  under  the  decree  of  the  court 
for  more  than  twenty  years,  and  by  sub- 
sequent conveyance.  And  having  purchased 
the  whole  tract  of  4,660  acres  by  the  acre, 
they  have  held  the  47^^  acres  precisely  as 
they  have  held  the  balance  of  the  tract  ever 
since  the  purchase,  and  have  paid  for  every 
acre  of  it.  They  allege  that  two  of  their 
joint  purchasers,  immediately  after  their 
purchase,  took  possession  of  it,  and  grazed 
cattle  upon  the  whole  tract,  and  fenced  a 
portion  of  it,  and  that  they  have  held  peace- 
able and  uninterrupted  possession  of  it  ever 
since,  for  more  than  twenty  years. 

There  is  no  proof  that  these  purchasers 
have  ever  had  any  visible  occupation  and 
improvement  of  any  part  of  the  forty-seven 
and  a  half  acres,  except  the  taking  samples 
of  ore  from  the  ore  banks  upon  it,  and  in- 
cluding the  same  in  the  maps  of  the  4,660 
acres  which  Major  Hotchkiss  made  for 
them  and  which  were  given  to  the  public, 
and  unless  they  can  connect  themselves 
with  Elisha  Bryan's  possession,  I  think 
that  they  have  not  proved  such  a  possession 
as   would,   in   a  controversy  between   them 

and  Fulton  and  Dougherty,  or  persons 
600    claiming  under   ♦their  title,   bar   their 

better  title.  But  I  need  not  stop  to 
pursue  that  enquiry,  as  it  is  not  a  question 
of  title  between  them  and  the  holders  of 
the  outstanding  better  title;  that  is  not  in- 
volved in  this  suit,  but  it  is  a  controversy 
between  them  and  the  caveatees,  which  has 
the  better  right.  It  is  not  necessary  that 
they,  the  caveators,  should  show  a  better 
title  than  Fulton  and  Dougherty.  There  is 
no  controversy  between  them.  Nor  can  the 
caveatees  rely  on  an  outstanding  better  title 
than  another,  with  which  they  do  not  and 
cannot  pretend  to  connect  themselves.  By 
so  doing  they  show  that  they  themselves 
have  no  rights.  All  that  it  is  necessary  for 
the  caveators  to  show  is,  that  they  have  a 
better  right  than  the  caveatees  have,  and 
that  they  have  an  interest  which  entitles 
them  to  object  to  the  issuing  of  a  grant  to 
the  caveatees. 

They  have  such  an  interest.  They  have  bet- 
ter right  than  the  caveatees,  which  involves 
a  comparison  of  rights,  and  consequently 
leads  to  an  enquiry  as  to  what  are  the  rights 
of  the  caveatees  as  well  as  the  caveators. 
The  former,  we  have  seen,  have  no  rights 
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whatever,  but  are  attempting  to  acquire 
what  the  law  prohibits  to  them.  The  latter, 
as  we  have  seen,  is  a  purchaser  of  the  iden- 
tical forty-seven  and  a  half  acres  of  land 
under  a  decree  of  the  court  more  than 
twenty  years  ago,  and  have  paid  for  it,  and 
have  held  such  possession  of  it  as  would  be 
good  against  the  caveatees  who  had  no 
title,  nor  color  of  title,  the  possession  of  a 
part  being  the  possession  of  the  whole  as 
to  them,  though  it  might  not  be  good 
against  the  holder  of  the  better  title,  to  bar 
which  it  would  be  necessary  to  have  uninter- 
rupted and  exclusive  possession,  pedis  posses- 
sionem, of  a  part  of  the  forty-seven  and  a  half 
acres,  which  cannot,  however,  benefit  the  cave- 
atees; they  have  no  connection  with  said  title, 
and  do  not  claim  under  it,  but  against  it. 
It  seems  to  me  that  the  caveators  have  had 
such  possession  under  color  of  title  as 
Would  have  clearly  entitled  them  to  have 
maintained  an  action  of  trespass 
601  against  *the  caveatees,  and  consequent- 
ly to  maintain  this  caveat;  and  having 
shown  that  they  have  better  right  to  the 
land  than  the  caveatees  have,  as  they  bought 
and  paid  for  it  more  than  twenty  years  ago. 
have  held  it  ever  since  under  a  decree  of 
the  court,  and  for  years  under  a  deed  in 
execution  of  said  decree,  uninterruptedly 
until  the  present  time,  and  paying  the  taxes 
upon  it;  that  although  they  may  not  have 
as  good  a  title  as  Fulton  and  Dougherty, 
they  have  a  better  right  than  the  caveatees, 
and  therefore  I  am  of  opinion  to  reverse  the 
decree  of  the  circuit  court. 

Judgment  "affirmed. 


608       *Balt.  ft  Ohio  R.  R.  Co  v.  Sherman's 

Adm'x. 

September  Term,    1878,    Staunton. 
Absent,    Burks,   J.* 

1.  Svlta  br  Corporations — ^Wbat  Avermenta 
Unnecesnary.t — In  an  action  against  a  railroad 
company,  it  is  not  necessary  to  aver  in  the  decla- 
ration that  it  is  a  corporation,  nor  is  it  necessary  to 
prove  on  the  trial  that  the  defendant  is  a  corpora- 
tion, unless  with  the  plea  there  is  Aled  an  affida- 
vit denying  that  it  is.  The  court  will  ex  officio  take 
notice  of  the  fact. 

2.  Action  by  Administrator — ^Evidence. — In 
an  action  under  the  statute  by  the  administrator  of  a 
party  killed  upon  a  railroad  track  against  the  com- 
pany, the  plaintiff  may  upon  the  trial,  and  before  the 
jury  has  rendered  a  verdict,  introduce   evidence  to 

*The  case  was  argued  before  his  election. 

tSvIti     by     Corporations — Averments. — In 

an  action  of  assumpsit  the  writ  and  declaration  was 
in  the  name  of  a  plaintiff  which  indicaxea  that  the 
plaintiff  was  a  corporation.  The  defendant  pleaded 
non-assumpsit f  but  did  not  file  an  affidavit  that  the 
plaintiff  was  not  a  corporation.  Held  under  the  stat- 
ute, Va.  Code  1887,  sec.  3280  it  was  not  necessary 
that  the  plaintiff  should  prove  that  it  was  a  corpora- 
tion. See  also  Crews  v.  Bank,  31  Gratt.  348;  Doug- 
las ▼.  R.   R.   Co.,  44  W.  Va.  267. 


prove  that  the  deceased  left  a  widow  and  children^ 
and  the  number  and  ages  of  the  children. 
3.  Contrlbvtorr  Nevllflrenee — Treapaaaer  on 
Traclc.^ — In  an  action  on  the  case  by  the  admin- 
istrator of  a  person  killed  upon  a  railroad  trade 
against  the  company,  the  deceased  not  being  an  em- 
ployee  of  the  company  or  passenger,  but  walking  on 
it  for  his  own  convenience,  but  not  of  necessity,  it 
was  held  in  this  case,  upon  the  evidence,  that  there 
was  little  ground  to  charge  negligence  upon  the  com- 
pany; but  if  there  was  negligence  on  the  part  of 
the  company,  there  was  contributory  negligence  on 
the  part  of  the  deceased;  and  certainly  the  negli- 
gence of  the  company,  if  any,  was  not  so  gross  as, 
notwithstanding  the  contributory  negligence  of  the 
deceased,  to  render  the  company  responsible  for 
the  damages  sustained  by  the  plainti£F  from  the 
killing  of  the  deceased. 

This  was  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Shenandoah  county, 
brought  in  December,  1874,  by  the  adminis- 
tratrix of  Nathan  G.  Sherman,  deceased, 
against   the    Baltimore   and   Ohio    Railroad 

Company,  to  recover  damages  for  the 
608     killing  of  the  said  *Sherman  upon  the 

road  of  the  said  company.  On  the  trial 
the  defendant  took  several  exceptions  to 
rulings  of  the  court,  two  of  them  to  the  re- 
fusal of  the  court  to  give  some  thirty-six  in- 
structions asked  for  by  the  company,  and 
another  to  the  giving  by  the  court  of  twen- 
ty-eight asked  by  the  plaintiff;  but  these 
were  not  considered  by  this  court.  There 
was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $3,000.  And  thereupon  the  com- 
pany applied  to  a  judge  of  this  court  for  a 
writ  of  error  and  supersedeas;  which  w^as 
awarded.  The  case  is  fully  stated  by  Judge 
Moncure  in  his  opinion. 

Williams  &  Williams  and  William  B. 
Compton,   for   the   appellant. 

Moses  Walton  and  H.  C.  Allen,  for  the 
appellee. 


tContrlbatory  Nevllvence — Rale  aa  to 
Trespassers. — The  rule  as  the  duty  of  a  railroad 
company  towards  trespassers  on  its  track  is  laid 
down  as  follows  in  R.  R.  Co.  v.  Joyner,  92  Va.  354: 
"Except  at  public  crossings  and  other  places  where 
the  public  have  a  right  to  use  railroad  property,  a 
railroad  company  has  an  exclusive  right  to  the  un- 
interrupted use  of  its  roadbed,  track,  and  other  prop- 
erty.  It  owes  no  duty  to  trespassers  but  cannot  with 
impunity  inflict  on  them  wanton  or  reckless  injury. 
The  duty  of  provident  circumspection  which  foresees 
and  forestalls  danger,  is  due  to  passengers  only.  But 
when  the  peril  of  a  trespasser  is  discovered,  it  then 
becomes  the  duty  of  the  company  to  do  all  that  can 
be  done  consistently  with  its  higher  duty  to  others  to 
save  him  from  the  consequences  of  his  own  improper 
act  regardless  of  whether  he  was  guilty  of  contrib- 
utory negligence  or  not."  In  other  Virginia  cases 
plaintiffs  who  were  injured  while  on  the  trade  as 
trespasser,  have  been  held  guilty  of  contributory  negli- 
gence. See  R.  R.  Co.  v.  Harman,  83  Va.  553;  R.  R. 
Co.  V.  Anderson,  31  Gratt.  812;  Spicer  v.  R.  R,  Co., 
34  W.  Va.  514;  Raines  v.  R.  R.  Co..  39  W.  Va.  50; 
Rudd  V.  R.  R.  Co.,  80  Va.  546;  R.  R.  Co.  v.  Bos- 
well,  82  Va.  932;  Moore  v.  R.  R.  Co.,  87  Va.  489. 
But  see  R.  R.  Co.  v.  White,  84  Va.  498. 
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MONCURE,  P.,  delivered  the  opinion  of 
the  court 

On  the  14th  day  of  December,  1874,  Juan 
F.  Sherman,  administratrix  of  Nathan  G. 
Sherman,  deceased,  brought  an  action  of 
trespass  on  the  case  against  the  Baltimore 
and  Ohio  Railroad  Company,  in  the  circuit 
court  of  Shenandoah  county.  The  action 
was  brought  under  the  provisions  of  the  act 
of  1870-71.  ch.  29,  p.  27,  §§  1,  2,  3  and  4,  which 
are  embodied  in  the  Code  of  1873,  p.  996,  ch. 
145,  §S  7,  8,  9  and  10,  which  are  as  follows : 

"7.  Whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  neglect  or 
default  of  any  person  or  corporation,  and 
the  act,  neglect  or  default  is  sucn  as  would  (if 
death  had  not  ensued),  have  entitled  the  party 
injured,  or  if  she  be  a  married  woman,  her 
husband,  either  separately,  or  together  with 
her,  to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof,  then,  and  in  every 
such  case,  the  person  who,  or  the  corpora- 
tion which  would  have  been  liable  if 
004  death  had  not  ensued,  *shall  be  liabk 
to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured, 
and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount 
in  law  to  a  felony,  provided  that  in  no  case 
shall  the  recovery  exceed  the  sum  of  ten 
thousand  dollars. 

"8.  Every  such  action  shall  be  brought 
by  and  in  the  name  of  the  personal  repre- 
sentative of  such  deceased  person,  and  with- 
in twelve  calendar  months  after  his  or  her 
death.  The  jury  in  any  such  action  may  award 
such  damages  as  to  it  may  seem  fair  and 
just,  and  may  direct  in  what  proportion 
they  shall  be  distributed  to  the  wife,  hus- 
band, parent  and  child  of  the  deceased. 

"9.  The  amount  recovered  in  any  such  ac- 
tion shall,  after  the  payment  of  costs  and 
reasonable  attorneys'  fees,  be  paid  to  the 
wife,  husband,  parent  and  child  of  the  de- 
ceased, in  such  proportion  as  the  jury  mav 
have  directed,  or  if  they  have  not  directed, 
according  to  the  statute  of  distributions, 
and  shall  be  free  from  all  debts  and  liabili- 
ties of  the  deceased;  but  if  there  be  no  wife, 
husband,  parent  or  child,  the  amount  so  re- 
ceived shall  be  assets  in  the  hands  of  the 
personal  representative,  to  be  disposed  of  ac- 
cording to  law. 

"10.  Rights  of  action  under  this  act  shall 
not  determine,  nor  shall  such  actions,  when 
brought,  abate  by  death  of  the  defendant." 

The  declaration  contains  five  counts,  and 
is,  in  substance,  as  follows: 

Tn  the  first  count,  it  is  charged  that  the 
defendant  on  the  3d  day  of  September,  1874, 
on  the  track  of  a  certain  railroad  running 
through  the  corporate  limits  of  the  town  of 
Edinburg  in  said  county,  and  within  the 
corporate  limits  of  said  town,  then  and  be- 
fore the  committing  of  the  grievances  there- 
inafter mentioned,  in  the  possession  and  use 
of,  and  operated  by  said  company,  for  the  pur- 
pose of  running  steam  locomotive  engines  and 
coaches  on  and  over  the  same,  did 
M  carelessly  and  negligently,  and  ^with 
great  force  and  violence  run  and  drive 
its  engines  and  coaches  upon  and  against 


said  Nathan  G.  Sherman,  there  then  being, 
and  thereby,  then  and  there,  with  said  en- 
gine and  coaches,  did  so  greatly  wound  said 
Nathan  G.  Sherman,  that  by  reason  thereof 
he  then  and  there  died,  and  his  death  was 
caused  by  said  wrongful  act,  neglect  and 
default  of  said  railroad  company,  wherefore 
the  plaintiff,  administratrix  aforesaid,  says 
she  IS  entitled  to  recover  damages  to  the 
amount  of  $10,000  under  the  laws  of  Vir- 
ginia for  such  cases  made  and  provided,  and 
therefore  she  brings  suit,  &c. 

In  the  second  count  it  is,  among  other 
things,  charged'  that  the  defendant  did  so 
carelessly  and  negligently  manage  and  con- 
duct a  train  of  cars,  that  by  reason  thereof 
the  rear  car  of  said  train  became  detached 
and  separated  from  the  other  cars  of  same, 
and  being  so  detached  and  separated,  ran 
with  great  force  and  violence  against  said 
Nathan  G.  Sherman  there  then  being,  and 
thereby  did  so  greatly  wound  him  that  by 
reason  thereof  he  then  and  there  died,  &c. 

In  the  third  count  it  is,  among  other 
things,  charged  that  the  defendant  did  so 
carelessly  and  negligently  manage  and  con- 
duct a  train  of  cars,  that  by  reason  thereof 
the  rear  cars  of  the  same  became  detached  and 
separated  from  said  train  while  it  was  in  rapid 
motion,  and  being  so  detached  and  separated 
ran  with  great  force  and  violence  against  said 
Nathan  G.  Sherman,  who  was  walking  within 
the  corporate  limits  of  said  town  of  Edinburg 
on  the  track  of  said  railroad,  in  the  same  di- 
rection that  said  train  was  running,  and  who 
had  stepped  on  said  track  after  said  train 
passed  him,  and  in  the  interval  between 
snid  train  and  said  detached  rear  cars,  and 
thereby  with  said  cars  then  and  there  did  so 
greatly  wound  said  Nathan  G.  Sherman,  that 
by  reason  thereof  he  then  and  there  died,  &c. 

In  the  fourth  and  fifth  counts  it  is, 
606  among  other  things,  ^charged  that  the 
said  injury  complained  of  was  done 
"on  the  track  of  a  certain  railroad  in  Shen- 
andoah county,"  instead  of  "a  certain  rail- 
road running  through  the  coroporate  limits 
of  the  town  of  Edinburg  in  said  county,"  as 
charged  in  the  other  counts. 

The  defendant  demurred  to  the  declara- 
tion, and  to  each  count  thereof,  and  the 
plaintiff  joined  in  the  demurrer.  The  de- 
fendant also  put  in  the  plea  of  not  guilty, 
on  which  the  plaintiff  joined  issue. 

On  the  25th  day  of  August,  1875,  the  de- 
murrer being  argued,  was  overruled,  and  a 
jury  was  sworn  to  try  the  general  issue 
joined  between  the  parties,  but  being  unable 
to  agree  after  being  together  several  days,  a  ju- 
ror was  withdrawn  and  the  cause  continued. 

On  the  8th  day  of  December.  1875,  an- 
othey  jury  was  sworn  to  try  the  case,  which, 
after  being  several  days  engaged  in  such  trial, 
at  length  found  a  verdict  in  these  words :  "We, 
the  jury,  find  for  the  plaintiff  upon  the  issues 
joined,  and  ascertain  the  damages  of  said 
plaintiff  at  the  sum  of  $3,000."  And  on  the 
20th  day  of  December,  1873,  a  judgment  was 
rendered  in  favor  of  the  plaintiff  against  the 
defendant  for  the  said  sum  of  $3,000,  with 
legal  interest  from  the  18th  day  of  December, 
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1875,  until  paid,  and  the  costs  of  plaintiff 
in  that  behalf  expended. 

To  the  said  judgment  the  defendant  ap- 
plied to  a  judge  of  this  court  for  a  writ 
of  error  and  supersedeas;  which  was  ac- 
cordingly awarded. 

The  first  assignment  of  error  in  this  case  is 
that  the  court  erred  in  overruling  the  demur- 
rer to  the  declaration  and  each  count  thereof. 

We  are  of  opinion  that  the  circuit  court  did 
not  err  in  this  respect.  Neither  is  the  whole 
declaration,  nor  is  any  count  thereof,  demur- 
rable. The  defendant  is  sued  as  a  corporation, 
and  there  is  no  affidavit  in  the  case  denying 
such  incorporation.    In  such  case  it  is 

607  expressly  made  *unnecessary,  by  stat- 
ute, to  prove  the  fact  of  the  incorpora- 
tion. Code,  p.  1094,  ch.  167,  §  40.  Much  less 
is  it  necessary  to  aver  such  fact  in  the  dec- 
laration. 3  Robinson's  Pract.  (new  edition), 
p.  524,  and  the  cases  cited.  This  court  as 
well  as  the  court  below  will,  ex  officio,  take 
notice  of  the  fact. 

The  second  assignment  of  error  is  that 
the  court  erred  in  allowing  the  evidence  of 
the  witness,  Hockman,  to  go  to  the  jury  in 
reference  to  the  family  left  by  the  deceased, 
N.  G.  Sherman,  after  objection. 

This  assignment  of  error  is  founded  on 
the  first  and  second  bills  of  exceptions  taken 
in  the  case.  The  first  states  that  upon  the  trial 
of  the  cause,  after  the  jury  was  sworn  to  try 
the  issues  joined,  the  plaintiff,  before  she  had 
completed  the  examination  of  her  witnesses 
in  chief,  called  C.  Hockman  as  a  witness  in 
her  behalf,  and  propounded  to  him  the  follow- 
ing question,  after  having  examined  him  as  to 
other  matters :  "State  whether  N.  G.  Sherman 
left  at  his  death  a  widow,  and  whether  she 
is  still  living?"  To  which  question  the  de- 
fendant objected,  but  the  court  overruled 
the  objection  and  allowed  the  witness  to 
answer  the  same,  who  thereupon  answered: 
"That  the  said  Sherman  left  a  widow  who 
is  now  living,  and  who  is  the  plaintiff  in 
this  suit;"  to  which  said  ruling  of  the  court 
the  defendant  excepted.  The  second  bill  of 
exceptions  states  that  upon  the  trial  of  the 
cause  the  plaintiff,  before  she  had  completed 
the  examination  of  her  witnesses  in  chief, 
called  C.  Hockman  as  a  witness  in  her  be- 
half and  amongst  other  questions,  pro- 
pounded to  said  witness  the  following: 
"State  if  the  said  N.  G.  Sherman  left  any 
children  that  are  now  living?"  To  which 
question  the  defendant  objected,  but  the 
court  overruled  the  objection  and  allowed 
the  witness  to  answer  the  question,  and  said 
witness  thereupon  answered  that  the  said 
Sherman  left  five  children  now  living,  aged 
respectively  twelve,  ten,  eight,  six,  four 

608  or    five    years — the    *first,    second    and 
fourth  beinjr  girls,   and   the   third   and 

fifth  boys;  to  which  ruling  of  the  court  the 
defendant  also  excepted. 

We  are  of  opinion  that  the  circuit  court  did 
not  err  in  allowing  the  said  evidence  of  the 
witness,  Hockman,  to  go  to  the  jury.  The 
facts  to  which  said  evidence  relates  are  per- 
tinent and  material  in  regard  to  the  ascertain- 
ment and  apportionment  by  the  jury  of  the 
amount    of   damages   to   be   allowed   under 


the  statute  (Code,  p.  996,  ch.  145,  §§  7,  8  and 
9);  and  there  is  no  necessity  to  make  any 
averment  in  regard  to  the  same  in  the  dec- 
laration, as  the  right  of  action  is  not  de- 
pendent thereon,  but  only  the  quantum  and 
distribution  of  the  damages  are  affected 
thereby.  It  is  not  necessary  to  defer  the  in- 
troduction of  such  evidence  until  after  the 
finding  by  the  jury  of  the  right  of  action  in 
favor  of  the  plaintiff;  but  all  the  evidence  in 
the  case,  not  only  in  regard  to  the  mere  right 
of  action,  but  also  in  regard  to  the  quantum 
and  distribution  of  the  damages,  may  properly 
be  introduced  together,  and  before  the  jury 
retire  to  consider  of  their  verdict  See  Bait. 
&  Ohio  R.  R.  Co.  V.  Whitman's  Adm'r.  29 
Gratt.  431. 

The  third  assignment  of  error  is,  that  the 
circuit  court  erred  in  overruling  the  mo- 
tion of  the  defendant  to  set  aside  the  ver- 
dict and  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence, contrary  to  the  law.  and  contrary  to 
the  instructions  given  by  the  court,  as  stated 
in  the  third  bill  of  exceptions. 

The  question  presented  by  this  assign- 
ment of  error  is,  by  far,  the  most  important 
one  arising  in  the  case,  being  in  effect, 
whether  upon  the  merits,  the  verdict 
ought  not  to  have  been  in  favor  of  the  de- 
fendant, even  conceding  the  correctness  of 
the  decision,  by  the  court  of  all  the  other 
questions  decided  in  the  case. 

The  facts  proved  on  the  trial  of  the  cause 
are  certified  in  the  said  third  bill  of 
exceptions.  According  to  the  facts 
609  *as  so  certified  the  plaintiff's  intestate 
was  killed  on  the  track  of  the  defend- 
ant's railroad  by  the  cars  of  the  defendant, 
which  ran  over  him  while  on  his  way  from 
his  home  to  his  place  of  business  in  the 
town  of  Edinburg,  the  two  places  being 
distant  from  each  other  about  three-quar- 
ters of  a  mile.  It  is  not  pretended  that  the 
act  which  caused  the  death  was  wilfully 
done  by  the  defendant.  It  was  certainly  the 
result  of  an  accident,  but  whether  such  ac- 
cident was  occasioned  by  the  neglect  of  the 
defendant,  and  whether  there  was  contribu- 
tory negligence  on  the  part  of  the  plaintiffs 
intestate  in  producing  the  occasion,  and 
whether,  if  there  was,  the  negligence  of  the 
defendant  was  such  and  so  gross  as,  not- 
withstanding any  such  contributory  nearli- 
gency,  to  render  the  defendant  responsible 
for  the  damages  sustained  by  the  plaintiff 
from  the  accident  aforesaid,  are  the  ques- 
tions upon  which  this  most  important  as- 
signment of  error  seems  to  depend. 

The  facts  of  this  case,  as  certified  in  the 
third  bill  of  e'xceptions,  are  as  follows: 

"That  N.  G.  Sherman,  the  plaintiffs  in- 
testate, on  the  morning  of  the  3d  of  Sep- 
tember. 1874,  at  an  early  hour,  left  his 
home,  distant  some  three-fourths  of  a  mile 
from  the  phosphate  works  in  Edinburg,  for 
the  purpose  of  going  to  said  phosphate  works, 
where  he  was  employed  as  a  workman;  that 
his  home  was  some  five  hundred  yards  out- 
side the  limits  of  the  corporation  of  Edin- 
burg, and  that  he  traveled  a  path  leading 
across  a  partially  plowed  field  to  the  rail- 
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road,  and  which  path  crosses  said  road  near  ! 
the  mouth  of  the  cut  situated  about  seven 
hundred  and  seventy-five  yards  northeast 
of  the  railroad  depot  at  Edinburg;  that 
when  said  Sherman  got  to  the  railroad  he 
started  down  the  track,  either  between  or 
outside  the  rails,  in  the  direction  of  said 
phosphate  works,  which  are  situated  a  short 
distance  from  the  railroad  depot  at  Edin- 
burgh   on    the    southeast    side    of    said 

610  *raiIroad;   that  he  traveled   two   hun- 
dred and  three  yards  in  the  direction 

of  said  phosphate  works  along  the  railroad 
track  until  he  reached  a  point  where  he  was 
killed,  designated  on  the  map  by  a  red 
mark,  which  is  two  hundrea  and  three 
yards  from  the  point  where  he  first  came 
upon  the  track,  and  three  hundred  and  eighty- 
nine  and  one- third  yards  from  the  said  phos- 
phate works ;  that  he  was  a  man  of  sober  and 
industrious  habits,  and  that  he  was  a  man  of 
ordinary  intelligence,  and  had  been  a  school- 
teacher— ^had  taught  a  country  school  for  a 
few  months ;  that  he  was  a  man  of  fair  Eng- 
lish education;  that  he  provided  well  for  his 
family  and  gave  them  every  attention  for  a 
man  in  his  condition  of  life. 

It  was  further  proven  that  the  defend- 
ant's cars,  known  as  the  through  freight 
train,  consisting  of  engine  No.  159,  a  camel- 
back  ten-wheel  engine  and  tender,  and 
eleven  freight  cars,  with  a  passenger  car  in 
the  rear,  left  Sandy  Hook,  on  the  Baltimore 
and  Ohio  Railroad,  at  11:15  o'clock  on  the 
night  of  September  2d,  1874.  in  charge  of 
Conductor  Lew^is  Farr,  with  George  Riley 
as  brakeman.  John  C.  Dempsey  as  engine- 
man,  Lewis  Beard  as  pilot,  and  William  Don- 
Dovan  as  fireman ;  that  when  the  train  reached 
Winchester,  which  is  about  thirty-five  miles 
northeast  of  Edinburg,  one  of  the  said  freight 
cars  was  taken  from  said  train,  and  another 
car  was  added  to  the  train  at  Strasburg  Junc- 
tion, a  station  seventeen  miles  from  Edinburgj 
that  said  last  named  car  was  the  seventh  car 
from  the  engine;  that  when  the  train  reached 
Woodstock,  a  station  five  miles  northeast  of 
Edinburg.  the  train  was  behind  time,  and  just 
below  said  town  of  Woodstock,  the  train 
became  uncoupled  on  an  up  grade  by  the 
breaking  of  a  coupling-pin,  which  had  been 
put  in  at  Strasburg  Junction  in  the  bumper 
of  the  car  which  had  been  attached  to  the 
train  at  that  point,  and  the  engine  with  the 
six  front  cars  ran  past  the  depot  at  Wood- 
stock to  a  point  some  one  hundred  and 

611  fifty  yards   southwest   *of  said   depot, 
which   breaking  was   not   remembered 

by  any  of  the  hands  on  the  train  except 
George  Riley,  who  coupled  it  up;  that  it 
then  backed  and  was  coupled'  to  the  rear 
part  which  had  been  left  some  eight  hun- 
dred yards  northeast  of  said  depot,  by  said 
George  Riley,  brakeman;  that  the  train 
then  went  on  after  taking  on  a  passenger 
at  Woodstock.  Mr.  W.  W.  Logan,  who  was 
going  to  Staunton;  that  the  train  ran  slowly 
up  the  grades  until  it  crossed  a  point  known 
as  the  summit,  which  is  about  one  and  one- 
half  miles  northeast  of  Edinburg  depot, 
and  from  which  point  to  the  depot  at  Edin- 
burg, the  railroad  is  down  grade  at  the  rate 


of  thirty-four  feet  to  the  mile;  that  there 
are  two  cutt  through  which  said  railroad 
passes  between  the  summit  and  Edinburg, 
one  of  them  being  about  one  hundred  and 
fifty  or  two  hundred  yards  long,  the  other 
about  one  hundred  and  fifty  or  two  hundred 
yards  long,  and  the  southwestern  mouth  of 
the  one  nearest  Edinburg  being  situated 
two  hundred  and  thirty-six  feet  from  the 
point  where  said  N.  G.  Sherman  came  upon 
said  railroad,  out  of  the  plowed  field  over 
which  he  came;  that  the  railroad  runs  on  a 
considerable  curve  through  said  cut,  and  that 
about  the  time  the  engine  got  to  the  mouth  of 
the  cut  next  to  Edinburg,  the  fireman  discov- 
ered that  the  six  rear  cars  had  become  de- 
tached from  the  rest  of  the  train,  and  were 
about  thirty  yards  in  rear  of  same ;  that  he  im- 
mediately told  the  engineman;  that  the  en- 
gineman  immediately  blew  his  whistle  for 
brakes  to  be  put  down  on  the  rear  part  which 
had  become  detached;  that  he  also  opened  his 
valves  and  ran  away  from  the  rear  part;  and 
that  he  ran  with  the  engine  and  other  cars 
past  the  depot  and  water  station  at  Edinburg, 
and  stopped  his  engine  about  the  bridge  across 
Stoney  creek,  which  bridge  is  one  hundred 
and  forty-five  yards  from  the  depot;  that 
as  soon  as  the  whistle  was  blown  for 
brakes,  the  conductor,  who  was  in  the  pas- 
senger car  in  the  rear  of  the  detached 
612  section,  responded  to  the  ^signal  and 
went  to  the  brake  on  the  front  part  of 
the  passenger  c^r,  which  was  a  double  brake 
that  operated  on  the  front  and  rear  of  the  car 
at  the  same  time,  and  which  he  put  down ;  the 
brakeman  was  out  on  the  platform  when  the 
signal  was  given  and  immediately  went  for- 
ward on  the  train,  putting  down  the  brakes, 
and  that  they  checked  the  speed  of  the  said 
detached  section  of  cars  within  from  one  hun- 
dred to  two  hundred  yards  from  the  mouth  of 
the  cut  and  before  they  reached  the  point 
where  said  Sherman  was  killed;  but  the  evi- 
dence was  conflicting  as  to  the  rate  of  speed 
at  which  both  section  were  running  from  a 
point  on  the  line  of  the  road  about  one  hun- 
dred yards  north  of  the  point  on  said  road 
opposite  Sherman's  house  to  the  point  where 
Sherman  was  killed.  At  the  first-named 
point  the  testimony  of  the  defendant  fixed 
the  rate  of  speed  at  from  six  to  twelve  m\\?s 
per  hour — that  of  the  plaintiff  at  thirty 
miles  or  passenger  rate,  and  from  the  mouth 
of  the  cut  next  Edinburg  to  and  beyond  tl'c 
place  where  Sherman  was  killed,  the  evi- 
dence of  the  defendant  fixed  the  rate  of 
speed  from  four  to  eight  miles  per  hour,  and 
the  evidence  of  the  plaintiff  was  that  the 
running  was  very  rapid  and  twice  as  fast  as 
their  usual  rate  of  speed  at  and  along  that 
part  of  the  line;  that  said  Sherman  got  ^uit 
of  the  way  or  was  not  injured  by  the  eng'ne 
and  front  part  of  the  train,  but  that  he 
stepped  on  the  track  just  as  the  detached  sec- 
tion reached  the  point  where  he  was  killcl, 
and  that  he  was  run  over  and  killed  by  s-'mI 
detached  section  of  cars,  and  was  found  ly- 
ing on  his  back  with  his  head  towards 
Woodstock  and  his  feet  towards  the  Ed'ii- 
burg  depot,  with  his  body  and  right  leg  ins'de 
the  track  between  the  rails,  on  the  east  side, 
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and  his  left  leg  and  arm  outside  the  rail ;  that 
the  engineman,  pilot  and  firem«i  on  the  front 
I>art  of  the  train  did  not  see  him  as  they 
passed,  and  that  neither  the  conductor  nor 
brakesman  who  had  charge  of  the  de- 
618  tached  *section  saw  nor  knew  he  was  on 
or  near  the  track;  that  none  of  said  em- 
ployees knew  that  he  was  killed  until  the 
tram  arrived  at  Harrisonburg,  a  point  on 
the  road  about  thirty-four  miles  southeast 
of  Edinburg;  that  the  rear  part  of  the  train 
which  had  become  detached,  was  let  gradu- 
ally run  down  to  a  point  near  the  depot  at 
Edinburg,  and  that  when  it  got  there  the 
engine  and  other  cars  were  backed  and 
coupled  to  it,  and  that  the  engine  took 
water  and  went  on  with  the  train  in  the  direc- 
tion of  Harrisonburg;  that  when  the  rear 
part  came  down  to  the  point  near  the  depot 
an  old  hat  was  discovered  on  the  bumper  near 
the  left-hand  side — going  west — of  the  car, 
which  was  the  front  car  of  said  detached  sec- 
tion, and  which  was  a  house  car;  and  that 
George  Riley,  brakeman,  saw  the  hat,  and  it 
was  where  the  party  coupling  it  up  could  see 
it,  but  no  one  about  the  depot  knew  that  any 
one  was  hurt  or  killed  until  after  the  train  had 
left  the  depot  and  started  to  Harrisonburg, 
when  it  was  reported  that  a  man  had  been 
killed;  that  there  were  some  hands  in  the  em- 
ploy of  the  railroad  company  at  the  depot  who, 
with  others,  went  back  in  the  direction  where 
the  deceased  was  lying,  and  took  charge  of  his 
remains  and  brought  them  to  the  phosphate 
house ;  that  a  telegram  was*  sent  by  the  tele- 
graph operator  at  Edinburg,  to  Mr.  J.  H. 
Averill,  the  assistant  supervisor  of  the  rail- 
road, who  was  at  the  time  at  Sandy  Hook, 
and  that  he  telegraphed  to  the  conductor  of 
the  train  at  Harrisonburg  that  his  train  had 
killed  a  man,  which  was  the  first  informa- 
tion any  of  the  employees  on  the  train  had  of 
the  accident;  that  the  accident  occurred  about 
sunrise  on  the  morning  of  September  3d, 
1874;  that  the  weather  had  been  dry  for 
some  time  before;  that  it  was  a  little  foggy, 
and  that  the  engine  threw  down  considerable 
smrke,  as  is  usual  with  freight  camel-back 
engines;  that  from  the  point  where  said 
Sherman  came  upon  the  track  to  where 
614  he  was  killed,  a  *distance  of  two  hun- 
dred and  three  yards,  the  track  is  per- 
fectly straigh  and  runs  on  a  high  embank- 
ment or  fill,  in  some  places  forty  feet  high, 
with  nothing  to  obstruct  the  view;  that 
there  was  a  path  on  either  side  of  the  track 
and  ample  room  for  a  train  to  pass  without 
injuring  a  person  walking  in  either  path; 
that  there  was  also  a  path  on  either  side  of 
the  embankment  which  would  lead  to  the 
phosphate  works,  and  a  wagon  road  from 
a  point  northeast  of  where  he  was  killed  to 
the  phosphate  works,  near  the  foot  of  said 
embankment;  that  there  was  a  path  across 
the  railroad  about  two  hundred  or  two  hun- 
dred and  twenty-five  yards  south  of  the 
point  where  he  was  killed,  but  no  path  across 
the  road  near  where  he  was  killed ;  that  Sher- 
man took  the  route  of  the  railroad  to  the 
phosphate  house  on  his  way  to  and  from  his 
work;  that  on  Sunday  people  from  the  vil- 
lages would  walk  out  on  that  part  of  the 


track;  that  people  going  to  Edinburg  from 
•Taylortown  and  that  direction,  frequently 
walked  that  route,  and  Hockman,  a  witness 
for  plaintiff,  who  had  lived  on  the  road  from 
the  time  it  was  built,  had  during  that  time 
met  as  many  as  one  hundred  people  on  said 
railroad,  and  that  cattle  passing  on  said 
road  would  walk  the  paths  at  either  side  of 
the  track,  and  to  some  extent  the  road  had 
been  used  by  country  people — one  or  two 
families  going  to  the  stores  m  Edinburg  from 
the  northwest,  the  route  from  Taylortown  that 
way  being  five  hundred  yards  nearer  to  the 
depot  and  adjacent  stores;  that  the  point 
where  the  deceased  was  killed  was  within  ^e 
corporate  limits  of  Edinburg,  a  town  of  five 
hundred  inhabitants,  two  hundred  and  eighty- 
one  yards  within  said  corporate  limits,  but 
some-  distance  from  that  part  of  the  town 
which  is  built  up,  and  some  distance  from 
any  street  or  alley;  that  there  were  no 
houses  near  the  point  and  none  between 
the  places  where  he  came  upon  the  track 
and  the  phosphate    works,    except    one 

615  small  house  at  the  right  or  west  *side 
of  the  road,  designated  on  the  map;  that 

the  engine  was  a  caqiel-back  ten-wheel  en- 
gine, not  as  pawerful  as  some  engines  of 
her  make,  but  strong  and  powerful  enough 
for  the  purposes  for  which  she  was  used; 
that  the  track  from  the  north  end  of  the 
cut  next  to  Woodstock  to  the  mouth  of  the 
cut  next  to  Edinburg  was  in  its  usual  con- 
dition; that  considerable  work  had  been 
done  to  it  since  the  Baltimore  and  Ohio 
Railroad  Company  took  possession  of  the 
road  in  September,  1873,  and  that  although 
some  of  the  cross-ties  were  sometimes 
found  loose,  and  some  of  the  joints  of  the 
rails  were  sometimes  lower  than  at  other 
points  (some  dipped  as  much  as  an  inch 
lower),  yet  it  was  regarded  by  the  track- 
walker and  supervisor  of  the  track  and  the 
hands  employed  to  keep  it  in  order,  as  the  best 
part  of  their  track,  and  regarded  by  all  those 
who  had  any  connection  with  the  road  as 
in  good  order  and  perfectly  safe  for  trains; 
that  the  corporate  limits  of  the  town  of  Ed- 
inburg embraces  a  large  quantity  of  farm- 
ing land,  some  of  it  very  rough  and  com- 
paratively inaccessible,  and  a  portion  of 
this  rought  land  lies  adjacent  to  a  part  of 
the  line  of  the  railroad  within  the  said  cor- 
poration, and  that  it  is  three-fourths  of  a 
mile  long  by  three-eights  of  a  mile  wide, 
parallel  with  the  Valley  turnpike;  and  the 
corporate  limits  of  Edinburg  was  only 
proven  after  a  survey  by  an  engineer,  run 
according  to  the  corporate  lines  heretofore 
established  as  the  limits  of  said  town  as 
far  back  as  1857,  and  that  the  depot  agent 
who  was  in  charge  of  the  depot  when  Sher- 
man was  killed,  was  present  at  said  survey, 
but  who  was  examined  by  the  plaintiff  and 
did  not  know  at  the  time  of  the  re-survey 
where  the  lines  of  the  corporation  west  of 
the  railroad  ran — ^and  by  no  other  testi- 
mony; that  from  the  point  at  which  said 
Sherman  was  killed  a  person  could  see  in 
the  direction  from  which  the  train  came 
one    thousand    and    fifty-six    feet,    or 

616  three    hundred    and    *fifty-two   yards, 
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along  the  line  of  said  railroad  track,  there 
being  no  intervening  object,  and  into  the 
mouth  of  the  cut,  the  distance  to  the  mouth 
of  the  cut  being  eight  hundred  and  forty- 
five  feet;  that  one  witness,  at  the  distance 
of  four  hundred  yards,  and  at  an  angle  of 
forty-five  degrees  from  said  Sherman,  ob- 
served him  step  upon  the  track  just  as  the 
train  struck  him;  that  another  witness  at 
a  distance  of  about  ninety  yards,  and  at 
right  angles  to  him,  also  observed  the  train 
strike  him,  as  it  was  afterwards  shown  by 
his  finding  the  body  of  said  Sherman  on  the 
track  at  a  point  where  he  had  seen  some- 
thing white  fly  down  the  bank,  which  he 
took  to  be  a  paper  thrown  off  by  a  train 
hand,  but  which  proved  to  be  a  cloth  around 
his.  Sherman's  dinner,  which  he  had  in  a 
basket,  which  was  also  found  at  the  foot  of 
the  emba;ikment.  Said  witness,  upon  going 
to  the  foot  of  the  embankment,  found  the 
basket,  and  then  went  up  to  the  track  and 
found  the  body;  that  the  attention  of  all 
the  parties  who  observed  the  train  that 
morning  (except  Isaac  Ruby,  the  witness 
who  was  ninety  yards  at  right  angles,  as 
aforesaid,  from  Sherman),  being  some  six 
or  eight  in  number,  was  called  to  the  train 
by  the  unusual  whistling  of  the  engine  as 
it  came  out  of  the  cut,  and  before  it  reached 
said  Sherman  and  after  it  had  become  de- 
tached. It  was  also  proven  that  freight 
trains  always  carried  a  passenger  car  or 
conductor's  car,  commonly  called  a  caboose, 
at  the  rear  end  of  every  train;  that  the  at- 
tention of  Charles  Holtzman  and  G.  W. 
Milcy,  two  of  plaintiffs  witnesses,  who 
were  one  hundred  yards  off,  was  attracted 
to  the  fact  that  the  train,  as  it  passed  the 
depot  at  Woodstock,  after  it  had  broken 
loose  as  aforesaid,  had  no  passenger  car  or 
caboose  attached — the  same  having  become 
uncoupled  before  it  got  to  Woodstock,  and 
the  witness.  Logan,  who  was  at  the  depot 
observed  the  same  thing:  that  it  was  the 
duty  of  the  engineman,  when  he  discovered 

his  train  was  uncoupled,  to  blow  for 
617    brakes  and   then   to  run   far   ♦enough 

away  to  keep  the  rear  or  detached 
part  from  running  into  his  train;  that  it 
was  also  the  duty,  under  the  rules  of  the 
company,  of  those  in  charge  of  the  rear 
part,  to  run  it  forward  gradually  to  con- 
nect with  the  train,  or  to  move  forward  to 
a  point  where  a  safe  view  could  be  ob- 
tained front  and  rear. 

It  was  also  proven  that  there  was  no 
bnke  on  the  front  part  of  the  foremost  car 
of  the  detached  section,  but  the  brake  was  at 
the  rear  of  said  car.  and  that  freight  cars  gen- 
erally had  but  one  brake;  that  the  cause  of 
the  train  becomina:  uncoupled  after  it  passed 
the  summit  was  the  jumping  out  or  breaking 
of  a  coupling-pin  between  the  same  two  cars 
which  became  uncoupled  near  Woodstock, 
but  not  in  the  same  bumper,  but  no  part  of 
the  pin  was  found  in  the  bumper,  where  it 
it  always  found  if  the  pin  is  broken;  that  said 
coupling-pin  was  a  regular  Baltimore  and 
O'lio  Railroad  pin,  at  least  ten  inches  long, 
^f  usual  length  and  thickness,  which  had 
been  placed  in  the  bumper  by  the  brakeman. 


George  Riley,  before  the  train  left  Harper's 
Perry;  that  the  usual  length  of  the  Baltimore 
and  Ohio  Railroad  pin  was  not  less  than  ten 
inches,  and  not  less  than  one  and  one-fourth 
inches  in  diameter.  It  was  further  proven 
that  pins  came  out  from  other  cause  than 
those  named — from  being  too  short  or  worn 
smooth ;  that  a  pin  of  greater  length  than  that 
used  would  take  longer  in  coming  out,  but  that 
the  pin  used  was  as  long  as  the  pins  ustially 
used  by  other  roads,  and  longer  than  that 
of  the  Chesapeake  and  Ohio,  and  Wash- 
ington City,  Virginia  Midland  and  Great 
Southern  railroad,  and  was  considered  safe: 
but  that  the  Manassas  and  Chesapeake  ana 
Ohio  railroads  used  smaller  pins;  that  the 
coupling  used  between  said  cars  was  the 
regulation  coupling  of  the  Baltimore  and 
Ohio  Railroad,  a  straight  link  coupling  thir- 
teen inches  long  and  one  and  one-quarter 
inches  in  diameter,  and  that  it  was  a 

618  safer  link  and  better  *than  the  crooked 
link,  the  only  other  used  by  railroads, 

and  the  pin  was  a  regulation  pin,  and  that 
the  regulation  pin  was  considered  a  safe  and 
good  kind  of  pin  by  railroad  men;  that  the 
two  which  became  uncoupled  were  both 
house  cars— one  was  known  as  a  high 
bumper,  the  other  as  a  low  bumper  car,  which 
bumpers  varied  in  height  ten  inches,  and  that 
the  pin  broke  in  the  lower  bumper  casting  at 
Woodstock,  and  the  pin  that  jumped  out  or 
broke  was  in  the  high  bumper  casting,  near 
Edinburg;  that  said  last  named  pin  was  the 
largest  and  best  pin  the  brakesman  could  get 
at  Harper's  Ferry;  that  it  was  a  sound  and 
good  pin,  and  was  examined  by  the  brakes- 
man before  he  put  it  in  the  casting  at  Har- 
per's Ferry;  that  the  rear  part  of  the  train 
which  became  detached,  and  which  ran  over 
Sherman,  consisted  of  a  passenger  car,  four 
gondolas  and  a  house  car,  the  passenger 
car  being  the  hindmost  one,  an(^  the  house 
car  the  foremost  one;  that  both  freight  and 
passenger  trains  are  liable  at  all  times  to 
become  uncoupled  by  the  breaking  or  jump- 
ing out  of  coupling  pins;  that  such  acci- 
dents are  of  very  frequent  occurrence  on 
railroads,  and  that  no  means  has  yet  been 
discovered  or  devised  to  prevent  it;  that  all 
the  hands  on  the  said  train  were  proven  to  be 
competent  hands,  and  of  general  good  char- 
acter as  prudent  and  diligent  hands;  that  the 
engineman,  John  C.  Dempsey,  was  an  expe- 
rienced engineman,  and  had  been  in  the  employ 
of  the  company  for  some  time,  but  had  only 
made  a  few  trips  over  the  road  from  Harper's 
Ferry  to  Harrisonburg,  commencing  on  the 
26th  August  and  continuing  until  after  the  3d 
of  September,  1874,  to-wit:  to  October  24th; 
that  the  pilot,  L.  Beard,  was  an  experienced 
brakesman  who  was  acquainted  ^vith  the 
road,  and  who  was  put  on  the  engine  with 
said  John  C.  Dempsey  to  show  him  the 
road,  and  had  been  with  said  engineman  as 
pilot  from  the  26th  August,  1874,  on  every  trip 
he  made  over  said  road  up  to  and  in- 

619  eluding  *September  3d,  1874;  that  the 
fireman    was   an   old   and   experienced 

fireman,  and  that  the  conductor  and  brakes- 
man were  experienced  and  careful  men,  who 
understood  their  business,  but  the  conductor 
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had  only  been  running  over  the  road  from 
Strasburg  to  Harrisonburg  from  the  20th  of 
August,  1874,  but  the  brakesman  had  been 
on  said  part  of  the  road  since  September, 
1873;  that  when  the  train  crossed  the  sum- 
mit'the  engineman  shut  off  steam  and  ran 
down  the  grade;  that  after  they  crossed 
the  summit  one  or  two  brakes  were  put 
down  on  the  rear  part  of  the  train;  that  the 
brakesman's  duty  was  to  attend  to  the 
brakes  and  also  to  any  baggage,  and  also  the 
company's  mail,  both  of  which  he  received 
and  delivered  at  stations,  and  it  was  proven 
that  W.  W  Logan  was  the  only  passenger. 
It  was  further  proved  that  there  was  a 
wagon  road  leading  from  Sherman's  home 
to  the  phosphate  house,  which  was  proven 
by  Isaac  Ruby,  one  of  the  plaintiff's  wit- 
nesses, to  be  always  travelled  when  he  lived 
in  said  house  and  worked  at  said  phosphate 
works,  which  he  did  just  previous  to  said 
Sherman's  occupancy  of  said  house. 

It  was  further  proven  that  the  track-walker 
on  the  road  between  Edinburg  and  Wood- 
stock passed  over  the  road  from  Edinburg  to 
Woodstock,  through  the  two  cuts,  on  the  day 
before  Sherman  was  killed,  and  also  on  the 
same  day  after  he  was  killed,  and  that  he 
found  the  road  on  both  days  in  good  order. 

It  was  also  proven  by  plaintiff  that  said 
Sherman  left  a  widow  and  six  children,  one 
of  whom  has  since  died;  that  he  was  a  man 
about  thirty-five  years  of  age. 

Defendants  also  gave  in  evidence  the  map 
or  diagram  of  the  locality  of  the  accident, 
which  was  proven  to  be  a  correct  diagram 
made  from  actual  measurement,  and  also 
profile  maps  of  the  same  made  from  actual 
measurement,  which  maps  are  marked  "A," 

"B"  and  "C." 
680        *It  was  also  proved  that  from  eight 
to   ten   trains   pass   over   said   railroad 
every  day,,  and  have  done  so  since  1873. 

It  was  also  proven  that  said  Sherman  had 
worked  for  his  board  and  twelve  dollars  per 
tronth,  and  this  was  the  only  evidence  of 
the  value  of  his  services. 

Plaintiff    also    gave   in    evidence    to    the 

jury   the    map    of   the    town    of    Edinburg, 

,  which  is  recorded  in  the  deed  book  of  said 

county  of  Shenandoah  (a  copy  of  which  is 

marked  "D"--CIerk). 

It  was  further  proven  that  after  the  re- 
mains of  the  deceased  were  taken  to  the 
phosphate  house,  the  deceased  was  exam- 
ined by  Dr.  D.  W.  Prescott,  one  of  his  em- 
ployers and  one  of  the  owners  of  the  phos- 
phate works,  but  which  fact  was  proven  by 
another  person  introduced  as  a  witness; 
that  at  the  two  points  where  the  train  became 
detached  on  the  morning  of  September  3d, 
1874,  George  Riley,  the  brakesman,  was  the 
only  person  who  examined  into  the  cause  of 
the  breaking  loose  of  the  train,  and  he  coupled 
up  the  detached  sections  both  at  Woodstock 
and  Edinburg;  that  it  was  the  general  duty 
of  the  conductor  to  see  to  the  coupling  of 
his  train,  he  being  responsible  for  it,  in  per- 
son or  by  his  subordinates,  for  whose  con- 
duct he  is  responsible. 

It  was  proven  that  the  schedule  time  of 
the  said  train  was  an  average  for  the  whole 


distance,  from  Sandy  Hook  to  Harrisonburg, 
of  twelve  and  one-half  miles  per  hour;  that 
the  train  was  behind  time,  but  as  to  what 
length  of  time  the  evidence  was  conflicting; 
that  between  Woodstock  and  Edinburg,  on  the 
morning  of  September  3d,  1874,  the  conductor 
and  brakesman  who  had  been  running  the 
train  during  the  whole  night  appeared  to  be 
sleepy  and  drowsy  in  appearance  and  move- 
ment before  the  train  was  discovered  to  be 
detached,  but  that  they  were  in  and  out  of 
the  car,  and  when  the  train  was  discovered 
to  be  uncoupled  one  of  them  was  at 

621  the  brake  *on  the  passenger  car;  that 
it  was  the  duty  of  the  brakesman  to 

be  on  the  outside  of  the  train  on  starting 
down  a  grade. 

It  was  proven  that  a  detached  train  of  six 
cars  going  down  a  grade  of  thirty-four  feet 
to  the  mile  could  be  stopped  within  three 
hundred  and  fifty  yards  by  the  active  exer- 
tions of  a  conductor  and  brakesman  by  the 
application  of  all  the  brakes,  and  that  it  was 
the  conductor's  duty  to  aid  in  putting  dovm 
the  brakes;  that  when  the  rear  part  of  the 
train  was  seen  coming  around  the  phosphate 
house,  by  the  parties  at  the  depot,  it  was  com- 
ing slowly  and  gradually,  and  stopped  be- 
fore it  got  to  the  water  tank;  that  the  length 
of  an  ordinary  railroad  car  is  thirty-two  feet, 
and  that  the  length  of  an  engine  and  tender 
is  fifty  feet  from  pilot  or  cow-catcher  to 
the  end  of  tender.  Passenger  cars  average 
forty  feet  in  length;  that  the  railroad  com- 
pany were  not  in  the  habit  of  using  bell- 
ropes  on  freight  trains  or  such  trains  as 
the  one  hereinbefore  described,  and  had  not 
used  them  for  several  years,  the  same  hav- 
ing been  discarded  as  being  too  inconvenient 
and  impracticable  for  freight  trains,  and 
that  there  was  no  bell-rope  on  this  train 
connecting  the  rear  car  with  the  bell  upon 
the  engine;  that  such  ropes  would  frequent- 
ly but  not  always  give  notice  of  the  separa- 
tion of  a  train  at  the  time  when  is  occurred, 
but  that  it  was  difficult  of  use  on  freight 
trains  on  account  of  the  frequency  of  their 
getting  out  of  place,  becoming  fastened, 
and  sometimes  ringing  the  bell  by  accident 
and  not  by  design,  and  because  the  com- 
pany regarded  them  as  useless,  and  that  they 
have   been  generally  discarded  by  railroads. 

It  was  further  proven  that  the  train  was 
first  discovered  by  the  men  on  the  engine  and 
by  the  conductor  on  the  detached  portion  of 
the  train,  and  by  the  blowing  for  the  brakes,  to 
be  broken  loose  at  a  point  somewhere  be- 
tween    a    point    opposite     Sherman's 

622  house  and  the  north  end  of  *the  cut 
next    to    Edinburg,    which    cut   it  be- 
tween one  hundred  and  fifty  and  two  hun- 
dred yards  long. 

It  was  further  proven  that  the  trains  uni- 
formly stopped  at  Edinburg,  and  that  the 
trains  were  allowed,  under  special  orders,  to 
run  fifteen  miles  per  hour,  but  not  to  ex- 
ceed that  rate.  It  was  proved  that  the  oen- 
alty  of  the  violations  of  the  rules  of  the  Bal- 
timore and  Ohio  Company  by  its  employees 
was  suspension  or  dismissal. 

First.  Was  the  accident  which  produced 
the  death  of  the  plaintiflF's  intestate,  Nathan 
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G.  Sherman,  occasioned  by  the  neglect  of 
the  defendant,,  the  Baltimore  and  Ohio 
Railroad  Company? 

The  defendant's  cars  which  occasioned 
the  damage,  were  known  as  the  through 
freight  train,  consisting  of  a  camel-back 
ten-wheel  engine  and  tender  and  eleven  freight 
cars,  with  a  passenger  car  in  the  rear;  and 
was  under  the  charge  of  Lewis  Farr  as  con- 
ductor, George  Riley  as  brakesman,  John  C. 
Dempsey  as  engineman,  Lewis  Beard  as  pilot, 
and  William  Donnovan  as  fireman.  It  is  not 
pretended  that  the  number  of  hands  in 
charge  of  the  train  was  not  ample  for  its  safe 
and  proper  management,  nor  that  they  were 
not  properly  distributed  among  the  neces- 
sary portions  of  the  work.  It  is  certified 
as  part  of  the  facts  proved  in*  the  cause, 
"that  all  the  hands  on  the  said  train  were  com- 
petent hands,  and  of  general  good  character 
as  prudent  and  diligent  hands;  that  the  en- 
gineman, John  C.  Dempsey,  was  an  expe- 
rienced engineman,  and  had  been  in  the 
employ  of  the  company  for  some  time,  but 
had  only  made  a  few  trips  over  the  road 
from  Harper's  Ferry  to  Harrisonburg,  com- 
mencing on  the  26th  August,  and  continumg 
until  after  the  3d  of  September,  1874,  to-wit : 
to  October  24th ;  that  the  pilot,  L.  Beard,  was 
an  experienced  brakesman,  who  was  acquainted 
with  the  road,  and  who  was  put  on  the  en- 
gine with  said  John  C.  Dempsey  to  show 
him  the  road,  and  had  been  with  said 
68S  engineman  as  pilot  from  *the  26th 
August,  1874,  on  every  trip  he  made 
over  said  road  up  to  and  including  Septem- 
ber 3d.  1874;  that  the  fireman  was  an  old 
and  experienced  fireman,  and  that  the  con- 
ductor and  brakesman  were  experienced 
and  careful  men,  who  understood  their  busi- 
ness; but  the  conductor  hsid  only  been  run- 
ning over  the  road  from  Strasburg  to  Har- 
risonburg from  the  20th  August,  1874,  but 
the  brakesman  had  been  on  said  part  of  the 
road  since   September,   1873." 

It  does  not  appear  that  any  of  the  hands, 
thus  proved  to  have  been  sufficient  in  num- 
ber and  competency  for  the  duties  thev  had 
to  perform  on  the  occasion  referred  to, 
were  remiss  in  performing  the  duties  which 
devolved  upon  them  on  the  special  occa- 
sion referred  to.  Such  an  uncoupling  of 
cars  as  occurred  on  that  occasion,  was  proved 
to  have  been  a  matter  of  common,  if  not  fre- 
quent occurrence,  without  any  default  on  the 
part  of  the  company.  The  certificate  of  facts 
on  this  subject  being:  "That  the  cause  of 
the  train  becoming  uncoupled  after  it  passed 
the  summit,  was  the  jumping  out  or  break- 
ing of  a  coupling-pin  between  the  same  two 
cars  which  became  uncoupled  near  Wood- 
stock, but  not  in  the  same  bumper,  but  no 
part  of  the  pin  was  found  in  the  bumper, 
which  is  always  found  if  the  pin  is  broken; 
that  said  coupling-pin  was  a  regular  Balti- 
more and  Ohio  .Railroad  pin,  at  least  ten 
inches  long,  of  usual  length  and  thickness, 
which  had  been  placed  in  the  bumper  by  the 
brakesman,  George  Riley,  before  this  train 
left  Harper's  Ferry;  that  the  usual  length 
of  the  Baltimore  and  Ohio  Railroad  pin  was 
not  less  than  ten  inches,  and  not  less  that  one 


and  one-fourth  inches  in  diameter.  It  was  fur- 
ther proved  that  pins  came  out  from  other 
causes  than  those  named — from  being  too 
short  or  worn  smooth;  that  a  pin  of  greater 
length  than  that  used  would  take  longer  in 
coming  out;  but  that  the  pin  used  was  as  long 
as  the  pins  usually  used  by  other  roads, 

684  and  longer  than   that  of  *the  Chesa- 
peake    and    Ohio,    Washington    City, 

Virginia  Midland  and  Great  Southern  rail- 
roads, and  was  considered  safe;  but  that  the 
Manassas  and  Chesapeake  and  Ohio  rail- 
roads used  smaller  pins;  that  the  coupling 
used  between  the  said  cars  was  the  regula- 
tion coupling  of  the  Baltimore  and  Ohio 
Railroad,  a  straight  link  coupling,  thirteen 
inches  long  and  one  and  one-quarter  inches  in 
diameter,  and  that  it  was  a  safe  link,  and  bet- 
ter than  the  crooked  link,  the  only  other  used 
by  railroads,  and  the  pin  was  a  regulation  pin, 
and  that  the  regulation  pin  was  considered  a 
safe  and  good  kind  of  pin  by  railroad  men; 
that  the  two  which  became  uncoupled  were  both 
house  cars ;  one  was  known  as  a  high  bumper, 
the  other  as  a  low  bumper  car,  which  bump- 
ers varied  in  height  ten  inches,  and  that  the 
pin  broke  in  the  low  bumper  casting  at  Wood- 
stock, and  the  pin  that  jumped  out  or  broke 
was  in  the  high  bumper  casting  near  Edin- 
burg;  that  said  last  named  pin  was  the  larg- 
est and  best  pin  the  brakesman  could  get  at 
Harper's  Ferry ;  that  it  was  a  sound  and  good 
pin,  and  was  examined  by  the  brakesman  be- 
fore he  put  it  in  the  casting  at  Harper's  Fer- 
ry; that  the  rear  part  of  the  train  which  be- 
came detached,  and  which  ran  over  Sherman, 
consisted  of  a  passenger  car,  *  four  gondolas 
and  a  house  car,  the  passenger  car  being  the 
hindmost  one,  and  the  house  car  the  foremost 
one;  that  both  freight  and  passenger  trains 
are  liable  at  all  times  to  become  uncoupled 
by  the  breaking  or  jumping  out  of  coup- 
ling pins;  that  such  accidents  are  of  very 
frequent  occurrence  on  railroads,  and  that 
no  means  have  yet  been  discovered  or  de- 
vised to  prevent  it." 

It  was  proved  that  the  railroad,  at  and 
near  the  place  where  the  accident  occurred, 
was  in  good  order  at  the  time  it  occurred, 
it  being  certified  as  a  fact  "that  the  'track- 
walker' on  the  road  between  Edinburg  and 
Woodstock,  passed  over  that  part  of  the 
road  through  the  two  cuts  on  the  day  be- 
fore Sherman  was  killed,  and  also  on 

685  •  *the  same  day  after  he  was  killed,  and 

that  he  found  the  road  on  both  days 
in  good  order."  It  does  not  appear  that  the 
discovery  was  not  made  on  the  train  of  the 
uncoupling  of  the  cars  near  Edinburg  in  a  rea- 
sonable time  after  it  occurred,  or  that  the  best 
means  were  not  used  to  restore  their  connec- 
tion, or  that  it  was  not  restored  in  a  reason- 
able time  after  the  separation  occurred.  It 
does  not  appear  that  there  was  any  want 
of  diligence  on  the  part  of  any  of  the  hands 
on  the  train  in  looking  out,  after  being  in- 
formed of  such  separation,  for  any  persons 
who  might  happen  to  be  upon  the  track, 
and  warning  them  against  danger.  The  de- 
ceased, though  on  the  track  when  the  front 
part  of  the  train  approached  the  place  where 
he  was  walking,  stepped  off  the  track  before  it 
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reached  him,  and  thus  saved  himself  at  that 
time ;  but  he  stepped  back  upon  the  track  after 
the  front  part  of  the  train  had  passed,  and 
precisely  at  the  time  of  so  stepping  back  he 
was  struck  by  the  rear  part  of  the  train  and 
killed;  so  that  none  of  the  hands  on  the  train 
had  time  to  warn  him  of  his  danger  even  if 
they  had  seen  him  when  he  stepped  back  on 
the  track,  which  they  did  not. 

"The  evidence  was  '  conflicting,"  accord- 
ing to  the  certificate  of  facts,  *'as-to  the  rate 
of  speed  at  which  both  sections  were  run- 
ning, from  a  point  on  the  line  of  the  road 
about  one  hundred  yards  north  of  the  point 
on  said  road  opposite  Sherman's  house,  to 
the  point  where  Sherman  was  killed.  At  the 
first-named  point  the  testimony  of  the  defend- 
ant fixed  the  rate  of  speed  at  from  six  to 
twelve  miles  per  hour,  that  of  the  plaintiff  at 
thirty  miles,  or  passenger  rate,  and  from  the 
mouth  of  the  cut  next  Edinburg  to  and  be- 
yond the  place  where  Sherman  was  killed,  the 
evidence  of  the  defendant  fixed  the  rate  of 
speed  at  from  four  to  eight  miles  per  hour, 
and  the  evidence  of  the  plaintiff  was  that 

626  the  running  was  very  *rapid  and  twice  as 
fast  as  their  usual  rate  of  speed  at  and 

along  that  part  of  the  line." 

If  there  was  any  neglect  of  duty  on  the  part 
of  the  defendant  which  can  be  said  to  have 
occasioned,  in  whole  or  in  part,  the  accident 
which  produce  the  death  of  the  plaintiff's  in- 
testate, it  must  have  been  the  undue  speed  at 
which  the  train  was  running  when  the  acci- 
dent occurred.  Upon  that  question  we  have 
seen  the  evidence  was  conflicting;  accord- 
ing to  that  of-  the  defendant,  the  speed  was 
certainly  not  undue,  but  was  very  moderate. 
According  to  that  of  the  plaintiff,  such 
speed  exceeded  what  had  been  prescribed  by 
the  regulations  of  the  defendant,  but  wheth- 
er it  can  be  said  to  have  been  undue  or 
not.  so  far  as  concerns  this  case,  is,  to  say 
the  least,  very  doubtful.  These  regulations 
are  adopted  for  the  convenience  and  safety 
of  the  defendant  and  of  those  who  travel 
upon  the  road  as  passengers  in  the  cars  of 
the  defendant,  or  those  who  cross  the  road 
at  a  place  where  they  have  a  legal  right  to 
cross  it,  and  not  of  those  who  may  choose 
to  walk  upon  the  road  for  their  own  con- 
venience or  pleasure,  and  without  any  legal 
right  so  to  use  it.  It  was  "proven  that  the 
trains  uniformly  stopped  at  Edinburg,  and 
that  the  trains  were  allowed,  under  special 
orders,  to  run  fifteen  miles  per  hour,  but 
not  to  exceed  that  rate.  It  was  proved  that 
the  penalty  of  the  violation  of  the  rules  of 
the  Baltimore  and  Ohio  Company  by  its 
employees  was  suspension  or  dismissal." 

But  even  if  there  was  any  neglect  of  duty 
on  the  part  of  the  defendant  which  can  be 
said  to  have  occasioned,  in  whole  or  in  part, 
the  accident  which  produced  the  death  of 
the  plaintiff's  intestate,  it  is  necessary  to 
enquire: 

Secondly.  Was  there  contributory  negli- 
gence on  the  part  of  the  plaintiff's  intestate 
in  producing  the  cause  of  his  death?  We 
think  there  certainly  was.  He  chose  to  run 
the  risk  of  walking  on  the  railroad  as 

627  a  part  of  his  *way  from  his  home  to 


his  place  of  labor  at  the  phosphate  works, 
situated  a  short  distance  from  the  railroad 
depot  at  Edinburg.  "He  travelled  two  hun- 
dred and  three  yards  in  the  direction  of  said 
phosphate  works,  along  the  railroad  track 
until  he  reached  a  point  where  he  was 
killed;  which  is  two  hundred  and  three  yards 
from  the  point  where  he  first  came  upon  the 
track  and  three  hundred  and  eighty-nine  and 
one-third  yards  from  the  said  phosphate 
works."  There  was  no  right  of  way,  public  or 
private,  along  this  part  of  the  railroad  track, 
except  the  public  right  of  way  of  the  Balti- 
more and  Ohio  Railroad  Company.  There  was 
no  necessity  for  using  it  as  a  private  way,  even 
if  there  was  any  convenience  in  so  doing. 
There  was  a  path  on  each  side  of  the  track 
which  might  just  as  well  have  been  used  for 
walking  as  the  track,  and  just  as  conveniently, 
and  with  perfect  safety.  "It  was  further 
proved  that  there  was  a  wagon  road  lead- 
mg  from  the  Sherman's  house  to  the  phos- 
phate house,  which  was  proven  by  Isaac 
Ruby,  one  of  plaintiff*s  witnesses,  to  be  al- 
ways travelled  when  he  lived  in  said  house 
and  worked  at  said  phosphate  works,  which 
he  did  just  previous  to  said  Sherman's  oc- 
cupancy of  said  house."  Sherman  knew  that 
trains  travelled  the  railroad  many  times  every 
day,  and  might  travel  it  at  unexpected  times, 
and  that  trains  might  unexpectedly  become  un- 
coupled at  any  time,  and  that  a  person  who 
chose  to  walk  on  the  track  instead  of  walking 
in  one  of  the  side  paths  or  in  the  road  at  the 
foot  of  the  embankment  on  which  the  rail- 
road ran,  must  do  so  at  his  own  risk,  and  must 
take  care  to  look  out  for  and  avoid  danger 
by  stepping  off  the  track  in  time. 

It  is  true  the  place  where  the  accident  oc- 
curred was  within  the  territorial  limits  of 
a  town  containing  five  hundred  inhabitants; 
but  it  was  not  within  the  settled  or  im- 
proved part  of  the  town,  and  was  not  in  one 

of  its  streets;  but  was  "some  distance 
628     from  that  part  of  the  ♦town  which  is 

built  up,  and  some  distance  from  any 
street  or  alley;  there  were  no  houses  near 
the  point,  and  none  between  the  place  where" 
Sherman  "came  upon  the  track  and  the  phos- 
phate works,  except  one  small  house."  '*The 
corporate  limits  of  the  town  of  Edinburg  em- 
brace a  large  quantity  of  farming  land,  some 
of  it  very  rough  and  comparatively  inaccessi- 
ble, and  a  portion  of  this  rough  land  lies  ad- 
jacent to  a  part  of  the  line  of  the  railroad 
within  the  said  corporation."  "From  the  point 
at  which  said  Sherman  was  killed,  a  person 
could  see  in  the  direction  from  which  the 
train  came  1,056  feet,  or  352  yards,  along 
the  line  of  said  railroad  track,  there  being 
no  intervening  object,  and  into  the  mouth 
of  the  cut,  the  distance  to  the  mouth  of  the 
cut  being  eight  hundred  and  forty-five  feet" 
The  attention  of  all  the  parties  who  obser\'ed 
the  train  that  morning,  except  Isaac  Ruby,  "be- 
ing some  six  or  eight  in  number,  was  called 
to  the  train  by  the  unusual  whistling  of  the 
engine  as  it  came  out  of  the  cut,  and  before 
it  reached  said  Sherman,  and  after  it  had 
become  detached.  It  was  also  proven  that 
freight  trains  always  carried  a  passenger 
car  or  conductor's  car,  commonly  called  a 


212 


WGRATT. 


Virginia  Reports,  Annotated. 


628,  680,  681 


caboose,  at  the  rear  end  of  every  train;  that 
the  attention  of  Charles  Holtzman  and  G. 
W.  Miley,  two  of  the  plaintiffs  witnesses, 
who  were  one  hundred  yards  off,  was  at- 
tracted to  the  fact  that  the  train  as  it  passed 
the  depot  at  Woodstock,  after  it  had  broken 
loose  as  aforesaid,  had  no  passenger  car  or 
caboose  attached,  the  same  having  become 
uncoupled  before  it  got  to  Woodstock; 
and  the  witness  Logan,  who  was  at  the  de- 
pot, observed   the   same   thing. 

That  the  defendant  did  not  prevent  Sher- 
man from  walking  on  the  track  of  the  rail- 
road, or  object  to  his  doing  so,  was  merely 
a  permission  to  him  to  do  so  at  his  peril. 
He  knew  the  danger  he  thereby  incurred, 
and  how  careful  he  would  have  to  be 
618  to  guard  against  it;  *and  if  he  chose  to 
encounter  it  on  his  own  responsibility. 
the  defendant  was  willing  that  he  should  do 
so.  It  cannot  be  inferred  from  such  permis- 
sion that  the  defendant  intended  to  impair 
or  diminish  in  the  least  degree  its  right  to 
the  full  use  of  the  road.  To  have  that  effect 
the  evidence  of  their  consent,  if  it  could  be 
given  at  all,  should  at  least  be  very  clear. 
It  is  not  pretended  that  there  is  any  such 
evidence  in  this  case. 

The  instinct  of  self-preservation  seemed 
therefore  to  require  that  Sherman  should 
use  incessantly,  while  he  was  walking  upon 
the  track,  both  his  eyes  and  his  ears  to  dis- 
cover any  signs  of  danger,  whether  ap- 
proaching from  behind  or  before.  Had  he 
heeded  this  plain  admonition  he  would  cer- 
tainly have  escaped  all  danger.  His  walking 
upon  the  track  instead  of  in  one  of  the 
paths  on  the  sides  of  it,  and  his  not  prop- 
erly looking  out  or  listening  for  danger 
while  so  doing,  have  been  the  chief,  if  not 
the  only  cause  of  death,  and  at  least  made 
him  guilty  of  contributory  negligence  in  re- 
gard to  such  results.  It  now  only  remains 
to  enquire  on  this  branch  of  the  subject: 

Thirdly.  Was  the  negligence  of  the  de- 
fendant, if  any,  such  and  so  gross  as.  not- 
withstanding such  contributory  negligence, 
to  render  the  defendant  responsible  for  the 
damages  sustained  by  the  plaintiff  from  the 
accident  aforesaid^ 

We  think  that  a  negative  answer  to  this 
question  plainly  results  from  what  has  al- 
ready been  said,  and  we  will  therefore  say 
nothing  more  on  the  subject,  but  to  express 
our  conclusion  in  regard  to  it,  which  is  that 
the  circuit  court  erred  in  overruling  the  mo- 
tion of  the  defendant  to  set  aside  the  ver- 
dict and  grant  a  new  trial. 

We  are  therefore  of  opinion,  that  for  that 
cause  the  judgment  ought  to  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial  to  be 
had  therein  according  to  the  principles 
630  hereinbefore  ♦declared,  which  makes 
it  unnecessary  to  consider  or  decide 
the  questions  presented  by  the  remaining 
bills  of  exceptions. 

We  have  not  referred  to  any  books  or  cases 
(with  a  single  exception)  in  the  foregoing 
opinion.  The  law  on  the  subject,  so  far  as 
material,  can  be  found  in  Sherman  &  Red- 
field  on  Negligence,  ch.   3,  J).  23,  "contribu- 


tory negligence";  ch.  17,  p.  332,  **injuries 
causing  death";  Wharton  on  Negligence, 
ch.  9  "contributory  negligence";  and  m  the 
cases  referred  to  in  the  notes  to  those  chap- 
ters. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court,  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  circuit  court  did  not  err  in  overruling 
the  demurrer  to  the  declaration  and  each 
count  thereof;  nor  in  allowing  the  evidence 
of  the  witness  Hockman  to  go  to  the  jury, 
in  reference  to  the  family  left  by  the  de- 
ceased (N.  G.  Sherman)  after  objection,  as 
mentioned  in  the  first  and  second  bills  of 
exceptions  taken  in  the  case. 

But  the  court  is  further  of  opinion,  that 
the  circuit  court  did  err  in  overruling  the 
motion  of  the  defendant  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence, contrary  to  the  law,  and  contrary  to 
the  instructions  given  by  the  said  court,  as 
stated  in  the  third  bill  of  exceptions. 

Wherefore,  without  deciding  whether  or 
not  the  said  circuit  court  erred  in  refusing  to 
give  to  the  jury  the  thirty-three  instructions 
which  were  offered  by  defendant's  counsel, 
or  any  of  them ;  or  in  giving  to  the  jury 
681  *the  twenty-eight  instructions  which 
were  given  by  the  said  court,  or  any  of 
them,  as  mentioned  in  the  fourth  bill  of  ex- 
ceptions taken  in  the  case;  or  in  refusing  to 
give  to  the  jury  the  instructions  Nos.  19,  26 
and  33,  and  in  lieu  thereof  giving  to  the  jury 
the  twenty-eight  instructions  aforesaid,  as 
mentioned  in  the  fifth  bill  of  exceptions 
taken  in  the  case;  the  decision  of  the  said 
questions,  or  any  of  them,  being  wholly 
immaterial  and  unnecessary  to  the  deter- 
mination of  this  case,  in  the  view  taken  of 
it  by  this  court,  that  according  to  the  facts 
certified  in  the  record  to  have  been  proved  on 
the  trial,  the  law  is  plainly  in  favor  of  the 
defendant  in  the  court  below,  the  plaintiff  in 
error  here,  so  that,  if  the  facts  proved  on 
another  trial  be  substantially  the  same  as 
proved  on  the  former  trial,  the  case  must 
then,  according  to  the  said  view,  be  deter- 
mined in  favor  of  the  plaintiff  in  error;  it  is 
considered,  adjudged  and  ordered  by  the 
court,  that  for  the  error  aforesaid  the  said 
judgment  be  reversed  and  annulled,  and  that 
the  plaintiff  in  error  recover  against  the 
defendant  in  error  its  costs  by  it  expended  in 
the  prosecution  of  its  writ  of  error  aforesaid 
here,  to  be  levied  of  the  goods  and  chattels 
of  her  said  interstate  in  her  hands  to  be  ad- 
ministered. And  it  is  further  adjudged  and 
ordered,  that  the  said  verdict  of  the  jury  be 
set  aside,  and  the  cause  remanded  to  the  said 
circuit  court  for  a  new  trial  to  be  had  therein 
in  conformity  with  the  principles  declared  in 
the  foregoing  opinion  and  judgment;  which 
is  ordered  to  be  certified  to  the  said  circuit 
court  of  Shenandoah  county. 


Judgment   reversed. 
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633      *Armentrout's  Ex*ors  &  als.  v.  Gib- 
bons &  als. 

September  Term,   1878,   Staunton. 

Statement    of   Case. — In    1856   M   sold  and   con- 
veyed her  share  of  a  tract  of  land  to  her  brothers, 
J  and  H,  reserving  a  vendor's  lien  in  the  deed  for 
$1,204.93.     In  I860  J  and  H  sold  and  conveyed  with 
general  warranty  the  whole  tract  to  A  for  $23,500, 
of  which  one-third  was  paid  in  cash,  and  bonds  of 
$2,000  given  to  H  for  the  balance,  payable  in  each 
year  from   1861  to   1867,  and  $1,666.66  in   1868,  re- 
serving in  the  deed  a  vendor's  lien  as  security.     In 
1860    H    assigned    the    four    bonds    falling    due    in 
1865-66-67   and  68  to   K,   and   K  assigned  to   G   in 
April,  1861,  the  bond  due  in    1866,  and  in  Novem- 
ber, 1865,  she  assigned  to  G  the  bond  due  in   1867. 
In  the  latter  part  of   1860,   or  the  first  of  1861,  K 
assigned   to    S   the   bond    due   in    1865.      A  died  in 
1867,  having  paid  off  the  first  ^our  bonds  and  made 
payments  to  G  on  the  sixth,  and  after  his  death  A's 
executors  paid  to  K  the  last  bond.     The  deed  from  M 
to  J  and  H  was  recorded,  but  was  destroyed  by  the 
federal   forces  in    1864.      After   the  war,   C,   as   as- 
signee of  M,  filed  a  bill  to  enforce  the  vendor's  lien 
in  the  deed  from  M  for  tbe  $1,204.93,  and  obtained 
a  decree.     Pending  C's  suit,  G  filed  his  bill  to  en- 
force the  vendor's  lien  in  the  deed  to  A,  for  a  bal- 
ance  due  on  the  two  bonds  assigned  to  him.     A's 
executors    and    devisees    insisted    that    they    should 
have  credit  on  the  bonds  assigned  to  G  and  S  for 
the   amount   of   C's  decree,   they  •  insisting   that   the 
purchase  money  paid  by  A  in  his  lifetime  and  the 
executors  since,  was  paid  without  any  knowledge  of 
C's   lien    on    the    land,    that    deed    having   been    de- 
stroyed.    J   and  H  were  insolvent — Hei.d: 
1.  Subrosratlon — Aa'lflrmeea** — A  was  entitled 
to  a  credit  on  account  of  the  purchase  money  due 
by  him  as  vendee  of  said  land  for  the  said  sum  of 
$1,204.93,  with  interest,  and  he  was  so  entitled  as 
against  the  assignees  of  said  bonds,  at  least  if  the 
assignments   were   made   without    his   consent. 
a.    Aasl«nment~Iiiablllt7  to  Set-Off.—That 
the  liability  of  such  assigned  bonds  to  such  right 
of   set-off  is   not   in  the   order   in   which   said 
633         bonds  are  payable,  *but  in  the  .nverse  order 
of  their  assignment;     ^nd  if  some  of  said  bonds 
were  assigned  and  some  were  not,  the  unassigned 
bonds  were   liable  to   said  right   of  set-off  before 
the  assigned  bonds,   even   though   the   unassigned 
bonds   were    payable    before    the    assigned    bonds. 
3.  Vendor*0  Ijten — Deatmotlon  of  Record. 
— That  the  said  land  remained  liable  in  the  hands 
of  A,  the  vendee,  to  the  said  vendor's  Hen  for  the 
said  sum  of  $1,204.93  and  interest,  notwithstand- 
ing the  destruction  of  the  record  of  the  deed,  and 
that  the  said  A  and  his  executors  may  have  paid 
the   full   amount  of   the   purchase   money   and  in- 
terest without  actual   knowledge  of  the  existence 
of  such  lien  at  the  time  of  such  payment,  the  due 

'Snbroiratloii — As  a  Rtgrlit. — Subrogation,  as 
a  matter  of  right,  independently  of  contract,  takes 
place  for  the  benefit  of  a  purchaser  who  has  extin- 
guished an  incumbrance  upon  the  estate  which  he  has 
purchased.  It  will  be  applied  whenever  the  person 
claiming  its  benefit  has  been  compelled  to  pay  the 
debt  of  a  third  person  in  order  to  protect  his  own 
rights  or  save  his  own  property.  McNeil  v.  Miller, 
29  W.  Va.  483.  See  also  McCloskey  v.  O'Brien,  16 
VV.   Va.   791;     Blair   v.   MounU,  41    W.   Va.  706. 


recordation  of  the  said  deed  in  which  said  lien 
was  reserved  being  constructive  notice  to  him 
and  them  of  the  existence  of  such  lien,  and  as 
effectual  for  this  purpose  as  actual  notice  of  its 
existence,  or  as  if  the  deed  had  not  been  destroyed. 

4.  AMsisrnment — Notice. — If  A  received  notice 
of  the  assignment  of  the  said  bonds  to  K,  before 
his  payment  of  the  bonds  of  1861-62-63  and  64, 
then  such  payment  to  the  extent  of  the  said  sum 
of  $1,204.93,  with  interest,  was  a  payment  in  his 
own  wrong.  But  if  he  made  such  payment  with- 
out such  notice,  then  he  or  his  estate  is  entitled 
to  a  credit  for  the  said  sum  of  $1,204.93  on  the 
said  assigned  bond. 

5.  Constmctlve  Notice — Exoneration. — 
Tne  bond  for  $1,666.66,  paid  by  the  executors  of 
A  to  K,  was  subject  to  the  said  set-off  in  prefer- 
ence to  and  in  exoneration  of  the  bonds  assigned 
by  K  to  G  and  S;  and  this  though  the  executors 
paid  it  without  knowledge  of  the  said  C*5  lien. 
Both  A  and  his  executors  were  chargeable  with 
constructive  notice  of  said  set-off  by  reason  of  the 
recordation  of  the  deed  aforesaid,  and  the  liabil- 
ity of  said   estate  resulted   from  such   notice. 

6.  Vendor's  Lien — Settlement  of  Acconnt. 
— The  bill  having  been  filed  to  enforce  the  vend- 
or's lien  upon  the  land,  it  was  not  necessary  that 
the  plaintiff  should  have  a  settlement  of  an  ac- 
count of  the  personal  estate  of  A  for  the  purpose 
of  exhausting  the  same  in'  tne  payment  of  his 
debts  before  he  could  enforce  the  charge  reserved 
on  the  land  for  the  payment  of  the  purchase 
money.  This  charge  is  as  effectual  as  would  have 
been   a  deed  of  trust  on  the  land  to  secure  the 

purchase  money;    which  certainly  might  have 
624         ^«d    enforced   by   a    'sale,   either    before   or 
after  A's  death,   without  a  necessity  of   first 
exhausting   the  personal   estate. 

The  case  is  fully  stated  by  Judge  Mod- 
cure  in  his  opinion. 

William  B.  Compton  and  William  J.  Rob- 
ertson, for  the  appellants. 

Robert  Johnston,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

In  January,  1871,  Abel  Gibbons  exhibited 
his  bill  in  chancery  in  the  county  court  -of 
Rockingham  county,  charging,  amon^  other 
things,  "that  on  the  4th  day  of  April.  1860, 
James  M.  Loffland  and  H.  M.  Lomand  sold 
and  conveyed  by  deed  of  general  warranty, 
and  John  C.  Woodson,  trustee,  conveyed  by 
deed  of  special  warranty,  to  David  Armen- 
trout,  488  acres,  2  roods  and  4  poles  of  land 
lying  in  the  county  of  Rockingham,  in  con- 
sideration of  $23,500,  of  which  $7,833.33^  was 
paid  in  hand,  and  the  balance  to  be  paid  as 
follows,  to-wit :  $2,000  annually  on  the  1st  day 
of  April,  1861,  1862,  1863,  1864,  1865, 1866, 1867, 
and  $1,666.66^  on  the  1st  day  of  April,  1868, 
for  which  deferred  payments  the  said  David 
Armentrout  executed  his  bonds  to  Henry  M. 
Loffland,  and  to  secure  the  deferred  payments 
a  lien  was  expressly  reserved  in  the  deed  con- 
veying the  said  land;"  that  on  the day  of 


-,  in  the  year  186-,  (in  August,  1867,) 
the  said  David  Armentrout  died,  leaving  a 
will  whereby  he  appointed  B.  F.  Armentrout 
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and  H.  B.  Armcntrout  his  executors,  who 
proved  the  will,  a  copy  of  which  was  filed 
with  the  bill ;  that  two  of  said  bonds  of  $2,000 
each,  to-wit:  one  falling  due  April  1st,  1866, 
and  one  falling  due  April  1st,  1867,  have  been 
transferred  to  complainant;  that  there  yet 
remain  unpaid  and  due  upon  said 
635  *bonds  the  following  amounts,  to-wit: 
on  the  bond  which  became  due  on  the 
1st  day  of  April,  1866,  the  sum  of  $828.51,  with 
interest  thereon  from  the  17th  day  of  March, 
1870,  and  on  the  bond  which  became  due  on 
the  1st  day  of  April,  1867,  the  sum  of  $2,000, 
wth  interest  thereon  from  the  1st  day  of  July, 
1870;  that  the  personal  estate  of  said  David 
Armentrout  has  been  exhausted,  and  is  insuf- 
ficient to  pay  said  debt  due  to  complainant, 
who  by  reason  of  the  lien  retained  in  said 
deed,  has  a  right  to  have  it  paid  out  of  the 
proceeds  of  the  sale  of  said  land.  He  therefore 
prays  that  the  widow,  executors  and  devisees 
of  said  David  Armentrout,  be  made  defend- 
ants to  said  bill ;  that  so  much  of  said  land  as 
might  be  necessary  should  be  sold  for  the  pay- 
ment of  said  debt,  and  for  general  relief. 

Besides  a  copy  of  said  will  there  were  filed 
with  said  bill  as  Exhibit  C,  the  said  two  bonds 
which  were  transferred  to  complainant,  on 
each  of  which  is  endorsed  an  assig^iment  in 
these  words:  "I  assign  the  within  to  C.  E. 
Kirtley,  December  11th,  1860.  H.  M.  LoflF- 
land."  On  the  bond  due  in  1866  is  also  en- 
dorsed an  assignment  in  these  words :  "For 
value  received  I  assign  the  within  to  Abel 
Gibbons,  April  18,  1861.  C.  E.  Kirtley,  pr. 
Alfred  Welsh,  agt."  And  credits  in  these 
words:  "Credits  received  April  16,  1866,  by 
order  on  Joseph  Andrew  for  sixty  dollars. 
$100:  Paid  on  within  one  hundred  dollars, 
October  6,  1866.  $100:  Paid  on  within  one 
hundred  dollars,  February  18,  1867.  Credit, 
July  15,  1867,  by  $900.  Credit  by  cash  one 
hundred  and  one  dollars  and  thirty-six  cents, 
April  1st,  1869.  Credit  as  of  July  1st,  1869, 
by  $14.81  interest.  Credit  March  17,  1870,  by 
$200,  paid  by  B.  F.  Armentrout."  And  on 
the  bond  due  in  1867  is  also  endorsed  an 
assignment  in  these  words.  "November  26, 
1865.  I  assign  the  within  note  to  Abel  Gib- 
bons, for  value  received.  C.  E.  Kirtley,  per 
Alfred  Welsh."  And  credits  in  these 
688  words:  "Cr.  by  *cash  one  hundred 
and  twenty  dollars,  April,  1869.  By 
one  year's  interest  April  1st,  1868.  Cr.  by 
one  hundred  dollars  July  30,  1870.  Cr., 
Sept.  19,  '70,  by  $20." 

In  July,  1872,  on  motion  of  the  defend- 
ants, B.  F.  Armentrout,  H.  B.  Armentrout 
and  A.  D.  Armentrout,  leave  was  given 
them  to  file  their  answers  to  said  bill,  which 
was  accordingly  done,  to  which  answers  the 
complainant    replied   generally. 

In  the  joint  answer  of  B.  F.  Armentrout 
and  H.  B.  Armentrout,  in  their  own  right 
and  as  executors  of  David  Armentrout,  they 
say  in  substance,  among  other  things,  that 
they  admit  the  truth  of  the  allegations  of  the 
bill  in  regard  to  the  conveyance  of  the  said 
land  to  the  said  David  Armentrout  for  the 
price  payable  as  aforesaid,  for  which  a  )i*en 
^as  reserved  in  the  deed,  and  in  regard  to 
bis  death  and  will  and  appointment  of  exec- 


utc>rs  and  their  qualification.  They  say  they 
believe  his  personal  estate  is  sufficient  to  pay 
all  his  debts;  "that  said  bonds  of  $2,000 
each,  falling  due  the  1st  of  April,  1866  and 

1867,  were  assigned  by  H.  M.  Loffland  to  C. 
E.  Kirtley,  December  11,  1860,  as  was  also  the 
bond  for  $1,666.66^,  falling  due  April   1st, 

1868,  as  will  appear  from  the  endorsements 
on  said  bonds;  and  the  endorsements  show 
that  the  said  two  bonds  were  assigned  to  the 
complainant — the  first  on  the  18th  of  April, 
1861,  the  other  on  the  26th  November,  1865 — 
but  whether  these  endorsements  are  correct 
or  not,  respondents  do  not  know  or  admit, 
and  call  for  proof  thereof.  Th^  bond  for 
$1,666,663^  was  paid  by  respondent.  B.  F. 
Armentrout,  as  executor  of  David  Armen- 
trout, to  C.  E.  Kirtley,  the  holder  thereof,  in 
different  payments,  the  last  of  which  was 
made  on  the  12th  of  May,  1869,  as  will  appear 
from  the  bond  and  endorsements  thereon, 
marked  X,  and  filed  with  said  answer.  The 
bonds  of  $2,000  each,  falling  due  in  April, 
1861,  1862,  1863,  and  1864,  were  all  paid  by 

David  Armentrout  in  his  lifetime,  and 
687  he  made  *some  payments  on  the  bonds 
falling  due  in  1865  and  1866.  The  bond 
falling  due  in  1865  was  assigned  to  Z.  Shirley 
and  lost  during  the  war,  and  since  the  war,  as 
respondents  believe,  the  said  David  Armen- 
trout, at  the  instance  of  said  Shirley,  executed 
a  new  bond,  being  a  duplicate  of  the  original, 
in  order  that  he  might  have  evidence  of  the 
debt,  but  without  any  purpose  of  changing 
the  debt  or  in  any  way  affecting  the  rights 
or  responsibilities  of  the  parties,  which  bond 
is  now  held  by  said  Shirley.  It  is  true  that 
a  lien  was  reserved  in  the  deed  to  said  David 
Armentrout  to  secure  the  payment  of  all  the 
bonds  mentioned,  and  there  could  have  been 
no  difficulty  in  the  payment  of  any  of  said 
bonds  but  for  the  fact  that  within  the  last 
few  months  one  T.  D.  Collins  has  instituted 
a  suit  in  this  court,  on  the  chancery  side 
thereof,  claiming  that  he  held  a  prior  lien  on 
the  said  land  for  the  sum  of  $1,204.93^,  with 
interest  thereon  from  the  26th  day  of  August, 
1861,  due  by  the  bond  of  said  H.  M.  and  J.  M. 
Loffland,  executed  to  Mary  K.  Loffland,  for 
the  same  land,  and  assigned  to  said  Collins, 
which  bond  purports  to  be  executed  on  the 
26th  day  of  August,  1856,  and  to  be  secured 
by  a  lien  in  the  deed  from  Mary  K.  to  H.  M. 
and  J.  M.  Loffland  of  the  same  date,  all  of 
which  will  fully  appear  from  the  record  of 
said  suit;"  of  which  a  copy  is  made  a  part  of 
said  answer.  "Respondents  do  not  admit 
that  said  debt  of  $1,204.93^  and  interest  is  a 
lien  upon  said  land  sold  to  David  Armentrout 
but  if  it  is  (as  seems  most  likely  at  present), 
they  claim  that  the  amount  thereof  must  be 
deducted  from  the  bonds  of  $2,000  now  held 
by  complainant  and  Z.  Shirley,  as  the  said 
David  Armentrout  in  his  lifetime,  and  re- 
spondents since  his  death,  have  paid  all  the 
residue  .  of  the  purchase  money  for  said 
tract  of  land,  without  any  knowledge  or 
intimation  of  the  lien  of  said  Collins  or  any 
other  lien  thereon,  the  evidence  of  which  was 
lost  by  the  burning  of  the  records 
638  *in  1864,  and  only  accidentally  dis- 
covered by  complainant  about  the  1st  of 
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January,  1871.  Respondents  since  the  death 
of  their  father  had  no  means  of  knowing  the 
existence  of  said  lien  (as  the  records  were 
destroyed),  and  they  arc  satisfied  that  David 
Annentrout  never  knew  of  it  in  his  lifetime." 
"Respondents  claim  that  as  all  the  purchase 
money  for  said  land  has  been  paid  in  good 
faith  and  without  notice  of  any  prior  equities 
or  Hens  except  the  bonds  held  by  complainant 
and  Shirley,  and  as  the  said  land  was  con- 
veyed to  said  David  Armentrout  by  deed 
with  general  warranty,  if  the  lien  of  said 
Collins  upon  the  land  is  established,  the  bur- 
den of  it  must  fall  upon  complainant  and 
Shirley,  who  stand  in  the  place  of  their 
assignors,  and  no  decree  should  be  rendered 
against  the  land  or  these  respondents  until 
that  question  is  decided,  and  if  that  lien  is 
established,  then  respondents  should  receive 
credit  on  said  bonds  for  the  amount  thereof, 
as  the  said  H.  M.,  J.  M.  and  Mary  Loffland 
are  insolvent  Respondents  further  answer 
and  say  that  a  decree  has  been  rendered  in 
said  suit  of  T.  D.  Collins  v.  Loffland,  &c.,  by 
which  the  said  land  is  ordered  to  be  sold  to 
pay  to  said  Collins  said  debt  of  $1,204.93^ 
and  interest,  a  prior  lien  on  said  land,"  as 
appears  from  the  said  copy  of  the  said  record, 
which  is  marked  SS,  and  filed  with  the  an- 
swer. Respondents  insist  that  the  existence  of 
said  prior  lien  constitutes  a  breach  of  the 
general  "warranty  of  title  in  the  deed  for  the 
same  land  from  H.  M.  and  J.  F.  Loffland  to 
said  David  Armentrout,  and  the  amount 
which  has  to  be  paid  to  extinguish  the  Col- 
lins' lien  is  a  good  and  legal  offset  against  the 
bonds  of  said  David  given  for  said  land,  no 
matter  in  whose  hands  they  are.  What- 
ever was  paid  by  David  Armentrout  in  his 
lifetime,  or  by  his  executors  since  his  death, 
was  paid  without  the  knowledge  of  the  exist- 
ence of  the  Collins'  lien,  except  certain 
small  sums  paid  in  1871,  without  prejudice 

to  respondents,  &c. 
638  *The   answer  of   H.   B.  and   A.   D. 

Armentrout  is  to  the  same  eflFect  with 
the  preceding. 

By  an  order  of  the  county  court  of  Rock- 
ingham county,  made  in  September.  1872, 
this  cause  was  removed  to  the  circuit  court 
of  said  county. 

There  were  filed  with  the  answer  of  B,  F. 
and  H.  B.  Armentrout.  as  Exhibit  X.  the 
said  bond  for  $1,666.66^,  with  endorsements 
thereon  in  the  words  and  figures  following, 
to-wit:  "I  assign  the  within  to  C.  E.  Kirtley, 
December  11,  1860.  H.  M.  Lofflmd."  "Re- 
rr ived  payment  in  full,  May  12.  1869.  C.  E. 
Kirtley."  And  as  Exhibit  SS,  a  copy  of 
the  record  of  the  said  suit  of  T.  D.  Collins, 
plaintiff,  v.   H.   M.   Loffland,  &c.,  defendants. 

The  only  evidence  in  the  case  was  the 
deposition  of  B.  F.  Armentrout,  which  was 
taken  by  consent  of  parties  to  be  read  as 
evidence  in  behalf  of  the  defendants.  He 
was  one  of  the  executors  and  sons  of  the 
said  David  Armentrout.  He  testified,  among 
other  things,  that  he  was  familiar  with  his 
father's  business  during  the  latter  part  of 
his  life;  he  is  satisfied  H.  M.  Loffland  has 
gone  into  bankruptcy,  and  believes  Mary  K. 
and  J.  F.  LofHand  are  insolvent     As  far  as 


he  knows  three  of  his  father's  bonds  given 
for  said  land  remain  unpaid.  Mr.  Abel  Gib- 
bons holds  two  of  them,  and  Mr.  Zack  Shir- 
ley the  other.  When  witness  paid  his 
father's  said  bond  for  $l,666.66f^  he  did  not 
know  and  had  not  heard  of  any  lien  of  T. 
D.  Collins  on  said  land,  and  first  heard  of  it 
when  process  was  served  upon  him  in  said 
Collins'  suit  aforesaid,  in  January,  1871. 
Does  not  think  his  father,  in  his  lifetime, 
had  any  knowledge  of  this  Collins'  lien. 
His  father  died  on  the  3d  of  August.  1867. 
The  amounts  credited  on  the  bond  for  $2,000, 
payable  the  1st  of  April,  1866,  were  paid  at 
the  dates  of  said  credits  respectively.  Those 
dated  in  the  lifetime  of  his  father  were  paid 
by  him,  except  the  $900  credited  July  15, 
1867,  which  was  paid  by  witness  for  his 
father    who    was    then     sick.      Being 

640  *asked  by  the  plaintiff  this  question: 
"The  three  unpaid  land  bonds,  and  the 

$1,666,662^  bond  were  assigned  by  H.  M.  Loff- 
land to  Catharine  E.  Kirtley  at  the  same 
time?''  witness  answered:  "They  were,  so 
far  as  I  know  from  the  dates  of  the  assign- 
ments endorsed  on  the  bonds  held  by  com- 
plainant, Abel  Gibbons,  and  on  the  $1,666.66^ 
bond,  they  were  assigned  at  the  same  time. 
I  have  never  seen  the  bond  held  by  Z.  Shir- 
ley." And  being  asked  by  the  same  this 
question:  "Do  you  know  that  the  bond  of 
your  father  which  Shirley  holds  came  to 
him  from  Loffland  through  Mrs.  C.  E.  Kirt- 
ley?" he  answered:  "I  think  I  heard  Shir- 
ley say  so." 

On  the  11th  day  of  October,  1872,  the  cause 
was  heard  on  the  said  bill,  answers,  replica- 
tion thereto,  exhibits  and  evidence,  when  it 
was  decreed  that  the  said  executors  of  David 
Armentrout,  out  of  the  assets  of  their  testa- 
tor in  their  hands  to  be  administered,  do  pay 
to  the  complainant  $828.51.  with  interest 
thereon  from  the  17th  day  of  March,  1870,  and 
$2,000,  with  interest  thereon  from  the  1st  day 
of  July,  1870,  till  paid,  subject  to  a  credit  of 
$200  as  of  the  8th  day  of  September,  1871, 
and  his  costs  expended  in  the  court  below. 
And  in  case  of  default  for  sixty  days  in 
making  such  payment,  the  said  land,  or  so 
much  thereof  as  might  be  necessary,  was 
decreed  to  be  sold  by  commissioners  ap- 
pointed by  said  decree  for  the  purpose,  and 
in  the  manner  and  on  the  terms  prescribed 
bv  said  decree,  which  commissioners  were 
directed  to  report  their  proceedings  under 
said  decree  to  the  court. 

From  the  said  decree  the  said  executors 
and  devisees  of  said  David  Armentrout  ob- 
tained an  appeal  to  this  court.  This  court 
was  of  opinion,  on  the  hearing  of  the  cause, 
for  reasons  stated  in  writing  and  filed  with 
the  record,  that  the  circuit  court  erred  in 
disposing  of  the  cause  in  the  absence  of 
Zachariah  Shirley  as  a  party,  and  therefore 
reversed  and  annulled  the  said  decree, 

641  *with  costs,  and  remanded  the  cause 
to  the  circuit  court  with  instructions 

to  that  court  to  require  the  appellee,  Gibbons, 
to  make  said  Shirley,  or  his  personal  repre- 
sentatives, parties  to  the  cause,  and  to  con- 
sider further  the  equity  set  up  in  the  answer 
of  Armentrout's  executors.     The  decision  of 
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this  court   in   the   case   is   reported   in    25 
Gratt  271. 

After  the  cause  g^ot  back  to  the  circuit 
court,  the  said  Gibbons  filed  an  amended 
and  supplemental  bill  in  the  case,  charging 
that  the  bonds  for  $2,000  each,  falling  due  on 
the  1st  of  April,  1866,  and  the  1st  of  April, 
1867,  and  the  bond  for  $1,666.66^,  falling  due 
1st  April,  1868.  in  the  original  bill  men- 
tioned, were  assigned  to  Catharine  E.  Kirt- 
Icy  by  H.  M.  Loffland,  the  obligee  therein, 
on  the  llth  day  of  December,  1860;  that  the 
said  bond  falling  due  1st  April,  1866,  was 
by  said  Kirtley  on  the  18th  day  of  April, 
1861,  for  value  received,  assigned  to  the 
plaintiff,  and  the  said  bond  falling  due  1st 
Aoril,  1867,  was  also  by  her  on  the  26th  day 
of  November.  1865,  assigned  to  him  for 
Talue  received.  The  bond  of  $1,666.66^^, 
was  not  assigned  by  said  Kirtley  at  all,  but 
payment  thereof  was  received  by  her  on  the 
12th  day  of  May,  1869,  from  the  executors 
of  David  Armentrout.  who  had  full  notice 
of  the  rights  of  the  plaintiff  concerning  the 
same.  Said  bond  showed  on  its  face  that  it 
was  for  the  last  deferred  instalment  of  the 
price  of  said  land  purchased  by  David  Ar- 
mentrout from  H.  M.  Loffland.  and  the  per- 
sonal representatives  of  said  David  well 
knew  it  when  they  paid  the  same.  Zacha- 
riah  Shirley  claims  to  be  the  holder  of  the 
bond  for  $2,000  falling  due  the  1st  of  April, 
1865,  and  there  is  still  a  balance  due  thereon 
which  is  a  lien  on  the  said  land,  but  what 
was  the  nature  and  extent  of  the  rights  of 
said  Shirley,  plaintiff  did  not  know,  though 
he  claimed   that   his   risrhts   were    superior 

to  those  of  said  Shirley  in  regard  to 
M8     the  ♦same.     C.  E.   Kirtley  had  died, 

and  Francis  W.  Kirtley  was  her  admin- 
istrator, but  her  estate  and  that  of  H.  M. 
Loffland  are  insolvent  and  worthless.  The 
representatives  of  David  Armentrout  and 
Zachariah  Shirley,  and  the  administrator  of 
Catharine  E.  Kirtley  were  made  defendants 
to  said  bill,  and  there  was  a  prayer  for  gen- 
eral relief. 

In  April,  1875,  the  death  of  said  Shirley 
having  been  suggested,  the  cause  was  revived 
against  the  executors  of  said  Shirley  as  such, 
and  in  their  own  right,  who  thereupon  filed 
their  answer,  and  therein  stated  in  substance, 
among  other  things,  that  in  the  latter  part  of 
1860,  or  early  part  of  1861,  before  the  late  war 
commenced,  their  testator  purchased  from  C. 
E.  Kirtley.  who  assigned  to  him  for  value 
received,  a  bond  bearing  date  the  4th  of 
Aoril,  1860,  for  the  sum  of  $2,000,  falling  due 
the  1st  of  April,  1865,  bein^:  given  as  one  of 
the  deferred  payments  on  the  land  sold  by  J. 
M.  and  H.  M.  Loffland  to  David  Armentrout. 
on  which  land  said  bond  was  a  lien,  and 
which  bond  was  assigned  to  C.  E.  Kirtley  by 
H.  M.  Loffland;  that  during  the  late  war 
said  bond  was  taken  by  the  federal  forces 
?nd,  as  respondents  brieve,  was  subsequently 
lost  or  destroyed:  that  immediatelv  aftT 
the  war,  in  the  spring  of  1865,  the  obligor  in 
«aid  bond,  D.  Armentrout,  executed  and  de- 
livered to  respondents'  testator  a  bond  bear- 
ing even  date  with  the  lost  bond,  and  falling 
doe  at  the  same  date,  and  for  the  same  amount. 


expressing  upon  its  face  that  it  was  so  mude 
in  lieu  of  the  said  lost  bond,  and  so  deliv- 
ered, without  intending  thereby  to  change 
or  affect  in  any  manner  the  rights  or  re- 
sponsibilities of  any  of  the  parties;  that  im- 
mediately after  said  delivery,  said  testator, 
for  value  received,  transferred  to  respond- 
ents, S.  P.  and  Thomas  J.  Shirley,  for  their 
own  use,  the  bond  aforesaid,  which  is  now  for 
their  use,  and  is  subject  to  certain  credits 

endorsed  thereon,  a  copy  of  which 
648      bond  and  ^credits,  marked  X,  is  filed 

with  the  answer.  And  respondents 
claim  priority  over  the  plaintiff  in  a  right 
to  satisfaction  of  said  bond  out  of  said  land 
or  the  proceeds  of  sale  thereof. 

In  the  same  month,  April,  1875,  the  exec- 
utors of  David  Armentrout  answered  said 
amended  and  supplemental  bill.  They  admit 
that  C.  E.  Kirtley  and  H.  M.  Loffland  are 
insolvent,  and  they  insist,  as  they  did  in 
their  answer  to  the  original  bill,  that  the 
lien  of  Collins,  which  was  unknown  to  them 
or  their  testator,  and  which  they  have  been 
compelled  to  pay  by  decree  of  court,  is  a 
good  and  valid  offset  in  their  hands  against 
the  bonds  of  their  testator  given  for  said 
land,  no  matter  in  whose  hands  they  are, 
and  that  respondents  are  therefore  entitled  to 
credit  for  the  amount  of  said  Collins'  debt 
on  the  bonds  held  by  complainant  and  said 
Shirley  or  his  assignees,  no  matter  how 
those  parties  may  be  entitled  inter  sese. 

The  only  evidence  in  the  case  upon  the 
amended  and  supplemental  bill  is  the  deposi- 
tion of  Alfred  Welsh,  which  was  taken  in 
behalf  of  the  plaintiff.  He  testified,  among 
other  things,  that  he  lived  with  Mrs.  C.  S. 
Kirtley,  and  attended  to  all  her  business  from 
September.  1852,  until  the  1st  of  January, 
1866.  He  assigned  to  Abel  Gibbons  on  the 
18th  day  of  April.  1861.  by  the  express  au- 
thority of  Mrs.  C.  E.  Kirtley,  the  bond  of 
David  Armentrout  to  Henry  M.  Loffland, 
dated  on  the  4th  of  April,  1860,  and  payable 
on  the  1st  of  April,  1866;  and  he  assigned 
to  said  Gibbons  on  the  26th  day  of  Novem- 
ber, 1865,  by  like  authority,  a  bond  for  same 
amount  and  same  date,  of  same  obligor  to 
same  obligee,  and  payable  on  the  1st  of 
April,  1867;  which  bonds  and  the  endorse- 
ments thereon  are  exhibited  with  the  answer. 
On  the  15th  day  of  June,  1876,  the  cause 
was  again  heard  upon  the  papers  formerly 
read,   the  decrees  and   orders  before   made 

in  the  said  county  and  circuit  courts, 
644      *the   decree  of  the  court  of  appeals, 

the  amended  and  suoplemental  bill, 
answers  thereto  and  replications  to  the 
same,  and  the  deposition  last  aforesaid; 
when  it  was  decreed  that  the  said  executors 
of  David  Armentrout,  out  of  the  assets  of 
their  testator  in  their  hands  to  be  adminis- 
tered, do  pay  to  S.  P.  Shirlev  and  Thomas 
J.  Shirley  the  sum  of  $1,729.92,  with  interest 
thereon  ifrom  the  3d  of  November,  1871,  till 
paid;  and  to  Abel  Gibbons  $813.76.  with 
interest  thereon  from  the  17th  of  March, 
1870,  till  paid;  and  the  further  sum  of  $2,000, 
with  interest  thereon  from  the  1st  of  Juh\ 
1870.  till  paid,  subject,  however,  to  credit 
for  $200  as  of  the  8th  of  September,  ISTl, 
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and  $100  paid  1st  January^  1875,  and  his 
costs.  And  in  case  of  default  for  sixty  days 
in  making  such  payments,  so  much  of  the 
said  land  as  may  not  have  been  sold  in  the 
chancery  cause  of  Collins  v.  Loflland,  &c., 
to  satisfy  the  Collins'  lien  as  may  be  neces- 
sary to  satisfy  this  decree,  was  decreed  to  be 
sold  by  commissioners  appointed  by  said 
decree  for  the  purpose,  and  in  the  manner 
and  on  the  terms  prescribed  by  said  decree; 
which  commissioners  were  directed  to  re- 
port their  proceedings  to  the  court. 

From  the  said  decree  the  said  executors 
and  devisees  of  David  Armentrout  obtained 
an  appeal  to  this  court. 

1.  The  court  is  of  opinion  that  the  land 
conveyed  by  James  M.  and  H.  M.  Loffland 
to  David  Armentrout,  by  deed  with  general 
warranty,  bearing  date  the  4th  day  of  April, 
1860,  being,  at  the  time  of  such  conveyance, 
subject  to  a  vendor's  lien  for  $1,204.93^, 
with  interest  thereon  from  the  26th  day  of 
August,  1861,  due  by  the  bond  of  said  H.  M* 
ana  J.  M.  Loffland,  executed  to  Mary  K. 
Loffland  for  the  same  land,  and  assigned  to 
T.  D. .  Collins,  which  bond  purports  to  be 
executed  on  the  26th  day  of  August,  1856, 
and  to  be   secured  by  a  lien   in   the   deed 

from  Mary  K.  Loffland  to  said  H.  M. 
645      and  *J.  M.  Loffland  of  the  same  date, 

the  said  David  Armentrout  was  en- 
titled to  a  credit  on  account  of  the  purchase 
money  due  by  him  as  vendee  of  the  said 
land  for  the  said  sum  of  $1,204.93^,  with 
interest  as  aforesaid. 

2.  The  court  is  further  of  opinion,  that 
this  right  of  set-off  of  the  said  sum  of  money 
and  interest  as  aforesaid  could  not  be  de- 
feated or  impaired  by  assignment  of  the 
bonds  of  the  said  vendee  for  the  purchase 
money,  at  least  without  his  consent,  as  such 
assignee  would  be  entitled  to  such  bonds,  only 
subject  to  all  defences,  legal  or  equitable, 
to  which  the  obligor  was  entitled  against 
the  obligee. 

3.  The  court  is  further  of  opinion,  that 
the  liability  of  such  assigned  bonds  to  such 
right  of  set-off  is  not  in  the  order  in  which 
said  bonds  are  payable,  but  in  the  inverse 
order  of  their  assignment  (preferring  such ' 
assignments  as  are  for  value  to  such  as  are 
not) ,  and  that  if  some  of  the  said  bonds  were 
assigned  and  some  were  not,  the  unassigned 
bonds  would  be  liable  to  said  right  of  set-off 
before  the  assigned  bonds,  even  though  the 
former  were  payable  before  the  latter. 

4.  The  court  is  further  of  opinion,  that  the 
said  land  remained  liable  in  the  hands  of  the 
said  vendee  to  the  said  vendor's  lien  for  the 
said  sum  of  $1,204.93^  and  interest  as 
aforesaid,  notwithstanding  the  destruction 
of  the  record  of  the  deed  in  which  said  lien 
was  reserved,  and  notwithstanding  the  said 
David  Armentrout,  or  his  personal  represen- 
tatives, may  have  paid  the  full  amount  of 
the  purchase  money  and  interest  agreed  to 
be  paid  by  him  without  actual  knowledge  of 
the  existence  of  such  lien  at  the  time  of  such 
payment;  the  due  recordation  of  the  deed  in 
which  said  lien  was  reserved  b*^inQj  construct- 
ive notice  to  him  and  them  of  the  existence 


of  such  lien,  and  just  as  operative  and  effect- 
ual in  preserving  it  against  him  and  them 
as  actual  notice  of  its  existence  would 
646  have  *been,  or  as  if  there  had  been  no 
such  destruction  of  the  said  record. 
5.  The  court  is  further  of  opinion,  that  if 
the  said  David  Armentrout  received  notice 
of  the  assignment  to  C.  E.  Kirtley  af  his 
bonds  to  Henry  M.  Loffland  for  $2,000,  paya- 
ble on  or  before  the  first  day  of  April,  1865; 
$2,000,  payable  on  or  before  the  first  day  of 
April,  1866;  $2,000,  payable  on  or  before  the 
first  day  of  April,  1867;  and  $1,666.66^,  pay- 
able on  or  before  the  first  day  of  April,  1868, 
before  he  paid  the  bonds  of  $2,000  each,  fall- 
ing due  in  April,  1861,  1862,  1863,  and  1864, 
respectively,  in  the  proceedings  mentioned, 
then  such  payment,  to  the  extent  of  the 
said  sum  of  $1,204.93^,  with  interest  as 
aforesaid,  was  a  payment  in  his  own  wrong, 
and  there  is  no  error  in  the  decree  appealed 
from;  but  if  he  received  no  such  notice  be- 
fore such  payment,  then  there  is  error  in 
the  said  decree  in  not  affording  him  relief 
to  the  extent  of  said  last  mentioned  sum 
of  money  and  interest,  and  in  not  decreeing 
against  him  only  the  balance  of  the  pur- 
chase money  due  by  him  after  giving  him 
credit  for  said  sum  of  money  and  inter- 
est. 

6.    The  court  is  further  of  opinion,  that 
the  said  David  Armentrout  did  receive  such 
notice  before  he  made  such  payment.     The 
record  shows  that  the  four  bonds  of  David 
Armentrout  to  H.  M.  Loffland,  dated  April 
4,  1860,  payable,  one  of  them,  on  the  1st  day 
of  April,  1865,  for  $2,000,  one  on  the  1st  day 
of  April,  1866,  for  $2,000  and  one  on  the  1st 
day  of  April,  1867,  for  $2,000,  and  one  on  the 
1st  day  of  April,  1868,  for  $1,666.66^,  were 
all  assigned  by  H.  M.  Loffland  to  C.  E.  Kirt- 
ley on  the  same  day,  to-wit:     December  11, 
1860,  the  assignment  on  each  being  in  pre- 
cisely the  same  words  and  figures,   to-w^it: 
"I  assign  the  within  to  C.  E.  Kirtley,  Decem- 
ber 11,  1860.     H.  M.  Loffland."     It  appears 
that   the    said   C.    E.    Kirtley  assigned    the 
said  bond  for  $2,000,  payable  the  1st  of 
647      April,  1865,  to  Zachariah  Shiriey  in*the 
latter  part  of  the  year  1860,   or  the 
early  part  of  1861;  the  said  bond  for  $2,000, 
payable  the  1st  of  April,  1866,  to  Abel  Gib- 
bons,   April    18,    1861;    the    said    bond    for 
$2,000,   payable    the    1st   of   April,   1867,   to 
Abel    Gibbons,    November    26,    1865,    per    as- 
signments endorsed  on  the  said  bonds,  respec- 
tively— certainly  on  the  last  three  which  are 
in   the   record,   and   no   doubt   on   the    first 
also,  though  that  is  not  in  the  record,  hav- 
ing been  lost  during  the  war  and  replaced 
afterwards   by   another   bond    executed   by 
David  Armentrout,  and  substituted   to  the 
place   of  the   one   which   was   lost.     There 
can  be  no  doubt  but  that  the   said   David 
Armentrout  was  informed  of  the  said  as- 
signments very  soon  after  they  were  made, 
respectively.     The  assignees,  for  their  own 
protection,  would  be  apt  to  give   such  in- 
formation.    Besides  renewing  the  said  bond 
assigned  to  Shirley,  the  said  David  Armen- 
trout,  in   his    lifetime,   made   payments   on 
account  of  that  bond,  and  the  said  bonds 
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assigned  to  Gibbons,  which  shows  that  he 
knew  of  the  said  assignments.    The  said  pay- 
ments are  credited  on  the  said  bonds,  respec- 
tively.   That  the  assignments  by  C.  E.  Kirt- 
ley  to  said    Gibbons   were    made   at    their 
dates,  respectively,  is  proved  by  a  witness  in 
the  cause,  Alfred  Welsh,  who  lived  with  and 
acted  as  agent  for  said  C.  E.  Kirtley,  dur- 
ing the  period  of  the  said  transaction.     At 
the  death   of   the   said   David   Armentrout, 
to-wit:   on  the  3d  day  of  August,  1867,  the 
said  bonds  assigned  to  Shirley  and  Gibbons, 
respectively,  by  C.  E.  Kirtley,  remained  un- 
paid in  the   hands   of   said   assignees;    and 
there  remained  in  the  hands  of  the  assignor, 
C.  E.  Kirtley,  the  bond  for  $1,666.66^,  pay- 
able the  1st  day  of  April,  1868,  on  account  of 
which  it  appears  that  nothing  had  been  paid. 
The  amount  of  that  bond  was  paid  in  full  to 
C.  E.  Kirtley  by  David  Armentrout's  execu- 
tors on  the  12th  of  May.  1869,  per  receipt 
endorsed  by  her  upon  the  bond.     B.  F.  Ar- 
mentrout, a  son,  and  one  of  the  exec- 
648      utors   of   David   Armentrout,   *and   a 
witness  in  the  case  on  behalf  of  said 
executors,  being  asked:   "Did  you  have  any 
reason  for  paying  the  $1,666.66^  in  full,  while 
you  only  made  small  payments  upon  the  oth- 
ers?" that  is,  upon  the  bonds  assigned  to 
Shirley  and  Gibbons,  respectively,  as  afore- 
said, answered:     "Nothing  more  than  Mrs. 
Kirtley  seemed  to  stand  in  need  of  it,  said 
she  needed  it,  wanted  it,  while  Mr.  Gibbons 
and  Shirley  only  seemed  to  want  the  interest." 
The  defendants,  the  executors  and   devisees 
of  Efeivid  Armentrout,  do  not  deny  that  the 
assignments  of  said  bonds  were  made  at  the 
times  at   which   they   purport   to    have   been 
made,  or  that  due  notice  of  said  assignments 
was  not   given   to  their  testator.     On   the 
contrary,  they  say  in  their  answer:     "Re- 
spondents believe  that  said  bonds  of  $2,000 
each,  falling  due  the  1st  of  April,  1866    and 
1867,  were  assigned  by  H.  M.  Loffland  to 
C  E.  Kirtley,  December  11,   1860,  as  was 
also  the  bond    for   $1,666,663^,    falling   due 
April  1, 1868,  as  will  appear  from  the  endorse- 
ments on  said  bonds,  and  the  endorsements 
show  that  the  said  two  bonds  were  assigned 
to  the  complainant,  the  first  on  the  18th  of 
April,  1861,  the  other  on  the  26th  November, 
1865,  but  whether  these  endorsements  are  cor- 
rect or  not,  respondents  do  not  know  or  admit, 
and  call  for  proof  thereof.    This  is  all  the  de- 
nial of  the  said  assignments  or  notice  thereof 
contained  in  the  answers,  and  this   is  much 
more  than  weighed  down  by  the  circumstances 
before  stated,    tending  to  show   that   such 
assignments  were  in  fact  made  as  they  pur- 
port to  have  been,  and  that  the  obligor  was 
duly  and  promptly    informed   thereof.     Cer- 
tainly the  bond    for  $1,666,663^   was   subject 
to  the  set-off  in  Question  in  preference  to  and 
in  exoneration  of  the  said  bonds  assigned  to 
Shirley  and    Gibbons   as   aforesaid,    and    the 
amount  of  said  bond  was  about  equal  to  the 
amount  of   said    set-oflF.     The    payment   of 
that  bond  in  full  by  the  executors  of  said 
Armentrout.  leaving  the   said   set-off 
643     unpaid,    would,    *therefore.    of   itself, 
subject  the  estate  of  said  Armentrout 
to  liability  for  the  amount  of   said  bonds 


assigned  to  Shirley  and  Gibbons  free  from  any 
deductions  on  account  of  said  set-oflF,  even 
if  the  payment  by  said  Armentrout  of  said 
bonds  of  $2,000  each,  payable  the  1st  of 
April,  1861,  '2,  '3  and  '4,  as  aforesaid,  would 
not  have  that  effect,  as  we  think  we  have 
shown  that  it  would.  The  executors  of 
said  Armentrout  doubtless  did  not  in  fact 
know  of  the  existence  of  said  set-off  when 
they  paid  said  bond  of  $1,666.66^,  or  they 
would  not  have  made  such  payment  if  they 
had  supposed  that  they  might  thereby  sub- 
ject the  estate  of  their  testator  to  liability 
for  the  amount  of  said  set-off.  But  their 
testator  and  themselves  were  chargeable 
with  constructive  notice  of  said  set-off  by 
reason  of  the  recordation  of  the  lien  as 
aforesaid,  and  the  liability  of  said  estate  re- 
sulted from  such  notice. 

7.  The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from,  and  that  the  same  ought  to  be  affirmed 

But  it  is  proper  to  notice  in  this  opinion 
another  assignment  of  error,  being  the  one 
secondly  and  lastly  assigned  in  the  petition 
for  an  appeal:  that  "the  circuit  court  erred 
in  decreeing  a  sale  of  the  land  of  David  Ar- 
mentrout, deceased.  The  personal  estate  of 
said  Armentrout  is  ample  to  satisfy  the 
debts,  including  the  amount  of  said  decree, 
and  should  be  first  exhausted." 

There  was  a  decree  for  the  payment  of  said 
amount  by  the  executors  of  David  Armen- 
trout out  of  the  assets  of  their  testator,  if  any, 
in  their  hands  to  be  administered.  It  was 
certainly  not  necessary  that  the  appellees, 
Shirley  and  Gibbons,  assignees  of  the  bonds 
of  Armentrout,  should  have  a  settlement  of 
an  account  of  the  personal  estate  of  said 
Armentrout  for  the  purpose  of  exhausting 
the  same  in  the  payment  of  his  debts 
650  before  *they  could  enforce  the  charge 
reserved  on  the  said  land  for  the  pay- 
ment of  the  purchase  money  as  aforesaid. 
There  is  a  specific  lien  on  said  land  for  said 
purchase  money  in  virtue  of  said  charge,  which 
is  just  as  valid  and  effectual  as  would  have 
been  a  deed  of  trust  on  the  land  to  secure  said 
purchase  money.  Had  there  been  such  deed  of 
trust,  certainly  the  land  could  have  1  zen 
sold  under  the  deed  for  the  payment  of  the 
purchase  money  without  any  necessity  for 
first  exhausting  the  personal  estate  in  endeav- 
oring to  enforce  such  payment,  and  could  have 
been  so  sold  either  in  the  lifetime  of  the 
debtor  or  after  his  death.  For  the  same  rea- 
son and  on  the  same  principle  precisely  may 
an  express  charge  reserved  upon  the  land,  as 
in  this  case,  be  enforced  specifically  against 
it,  without  any  such  necessity  for  first  ex- 
hausting the  personal  estate  in  endeavoring 
to  obtain  payment  from  that  source  of  the 
amount  of  such  charge.  Whatever  claim 
heirs  or  devisees  may  have  against  the  per- 
sonal estate  for  indemnity  on  account  of  the 
enforcement  of  such  a  charge  against  real 
estate,  descended  or  devised,  or  even  before 
such  enforcement,  and  on  the  principle  of 
quia  timet,  certainly  a  party  in  whose  favor 
such  a  specific  charge  is  expressly  reserved 
cannot  be  delayed  in  the  enforcement  of  such 
charge  by  being  compelled  first  to  exhaust 
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his  remedy  against  the  personal  estate  of  the 
debtor  as  a  general  creditor  to  the  amount  of 
the  charge.  He  has  a  specific  lien  on  the 
land,  but  none  on  the  personal  estate,  in  re- 
gard to  which  he  is  only  a  general  creditor. 
The  advantage  of  his  position  as  a  specific 
lienor  is,  that  he  may  enforce  his  specific  lien 
without  being  necessarily  involved  in  a  set- 
tlement of  the  general  estate  of  the  debtor 
among  his  creditors,  devisees  and  legatees. 

The  court  is  therefore  of  opinion  that  the 
circuit  court  did  not  err  in  regard  to  the  mat- 
ter of  the  second  and  last  any  more  than  in 
regard  to  the  matter  of  the  first 
651  ^assignment  of  error,  and  that  the 
decree  appealed  from  must  be  affirmed. 

The  following  authorities  may  be  referred 
to  as  having  a  material  bearing  upon  this 
case,  most  of  which  were  cited  in  the  argu- 
ment, and  some  of  which  have  been  since 
decided,  viz:  Taylor's  adm'r  v.  Spindle.  2 
Gratt.  44;  McClintic  v.  Wise's  adm'rs,  25  Id. 
448;  Gordon  v.  Fitzhugh,  27  Id.  835;  Bur- 
well's  adm'r  v.  Fauber,  21  Id.  446;  Long  v. 
Weller's  ex'ors,  29  Id.  347;  Justis,  &c.,  v. 
English,  &c.,  supra,  p.  565. 

STAPLES,  J.,  dissented. 

Decree  affirmed. 


652      ^Campbell  v.  Bowles'  Adm'r  &  als. 

September  Term,    1878,    Staunton. 

1.  Bill  In  ESaulty — Variance. — Though  it  is  true 
that  the  case  stated  in  a  bill  in  equity  must  be  sus- 
tained by  the  evidence,  this  rule  will  not  forbid  re- 
lief to  the  plaintiff  where  the  case  proved  does  not 
materially  vary  from  the  case  stated;  as  where  two 
deeds  are  charged  to  be  without  consideration,  and 
intended  to  delay  and  hinder  the  plaintiff,  and  the 
proof  is  that  the  second  being  a  deed  to  a  trustee 
for  the  separate  use  of  the  debtor's  wife,  was 
without  valuable  consideration. 

2.  Consideration — liVife*a  Barnlnflrs* — In  the 
case  of  a  deed  to  a  trustee  for  the  separate  use  of 
a  married  woman,  the  consideration  was  paid  by 
money  derived  from  her  earnings,  and  there  was 
no  agreement,  either  ante  or  post  nuptial,  that  she 
should  be  entitled  to  her  earnings,  and  the  husband, 
though  during  the  time  sf  these  earnings  generally 
absent  from  home,  had  not  deserted  her.  The 
earnings  of  the  wife  were  the  property  of  the  hus- 
band, and  the  real  estate  thus  purchased  is  subject 
to   pay  his  debts. 

The  case  is  stated  in  the  opinion  of 
Burks,  J. 

Holmes  Conrad  and  Tucker  &  Tucker, 
for  the  appellant. 

William  L.  Clark,  for  the  appellee. 

BURKS,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  of  Frederick  county. 
The  bill  was  filed  by  William  L.  Clark,  as 
administrator  of  the  estate  of  James  Bowles, 
deceased,  against  Thomas  K.  Campbell,  his 
wife,  and  others,  to  enforce  the  lien  of  a 
judgment  against  a  house  and  lot  in  the  city 
of  Winchester.    The  judgment  was  recovered 


in  June,  1872,  on  a  bond  executed 
668  ♦several  years  before  the  war,  and  was 
duly  docketed  on  the  8th  day  of  August, 
in  the  same  year,  in  the  county  court  of  the 
county  in  which  the  lot  was  situated.  At 
the  time  the  suit  was  instituted  in  which  the 
judgment  was  recovered,  Campbell  was  the 
owner  in  fee  simple  of  the  lot  aforesaid,  and 
before  judgment  was  recovered — indeed,  with- 
in six  days  after  the  commencement  of  the 
suit,  to-wit :  on  the  29th  day  of  April,  1872,  he, 
by  deed  of  that  date,  conveyed  the  lot  abso- 
lutely to  one  Samuel  L.  Larew,  and  the  latter 
afterwards,  by  deed  dated  the  10th  day  of 
March,  1873,  conveyed  the  same  lot  to  John 
W.  Grim,  the  father  of  Campbeirs  wife,  sub- 
ject to  the  following  declaration  of  trusts: 

"To  have  and  to  hold  unto  the  said  John 
W.  Grim,  trustee,  in  trust  for  sole  and  sepa- 
rate use  of  Mary  Elizabeth,  wife  of  T.  K. 
Campbell,  and  her  present  or  any  future 
children  she  may  have  by  her  present  hus- 
band, the  said  T.  K.  Campbell,  not  to  be 
subject  in  anywise  to  the  debt,  contract  or 
control  of  the  said  T.  K.  Campbell.  It  is 
understood  and  agreed  that  the  said  trustee 
may  at  any  time,  at  the  request  of  said  Mary 
E.  Campbell,  sell  said  property  and  reinvest 
the  proceeds  of  sale  upon  like  trust  as  above 
stated.  It  fs  further  understood  that  until 
said  property  is  sold,  it  is  to  be  a  home  for 
the  said  T.  K.  Campbell  and  Mary  E.,  his 
wife,  and  the  survivor  of  them,  with  re- 
mainder to  be  equally  divided  amongst  the 
children  then  living  of  said  T.  K.  Campbell 
and  Mary  E.,  his  wife,  and  the  heirs  of  such 
as  may  be  dead;  and  the  said  S.  L.  Larew 
hereby  warrants  such  title  to  said  property 
as  was  conveyed  to  him  by  the  deed  from 
T.  K.  Campbell  and  wife  aforesaid." 

The  bill,  after  stating  the  above  facts, 
concludes  with  the  following  allegations  and 
prayer  for  relief: 

"Your  orator  denies  the  truth  of  the  recit- 
als of  consideration,  which  are  made  in  these 
deeds,  and  he  charges  that  the  deeds  were 
made  to  prevent  your  orator  from 
654  ♦subjecting  the  real  estate  of  the  said 
T.  k.  Campbell  to  the  payment  of  the 
bond  upon  which  he  had  instituted  suit 
against  him,  and  thus  to  delay,  hinder  and 
defraud  the  estate  of  which  your  orator  is 
administrator.  Your  orator  does  not  know 
what  children  there  are  of  the  said  Thomas 
K.  Campbell  and  Mary  E.,  his  wife,  who  art 
made  in  part  beneficiaries,  under  the  deed  et 
March  the  10th,  1873,  but  will,  by  an  amended 
bill,  make  the  parties  defendant  hereto,  so 
soon  as  their  names  are  ascertained. 

"The  said  Thomas  K.  Campbell  has  no 
property  out  of  which  your  orator's  claim 
can  be  paid,  except  the  property  referred 
to  in  said  deeds. 

"For  as  much,  then,  as  your  orator  is 
remediless,  save  in  a  court  of  equity,  he 
prays  that  the  said  Thomas  K.  Campbell  and 
Mary  Elizabeth  Campbell,  his  wife,  and  the 
said  John  W.  Grim,  trustee,  may  be  made 
defendants  to  this  bill,  and  may  be  required 
to  answer  the  same;  that  your  orator  will  set 
aside  the  said  deeds,  and  subject  the  property 
therein  referred  to,  to  the  payment  of  your 
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orator's  said  claim,  and  that  your  honor 
will  grant  to  your  orator  such  other  relief, 
general  and  special,  as  may  be  consistent 
with  equity,  and  be  required  by  the  nature 
of  the  case.  May  it  please  your  honor  to 
grant  to  your  orator  the  commonwealth's 
writ  of  spa." 

Official  copies  of  the  two  deeds  were  filed 
as  exhibits  with  the  bill. 

The  consideration  of  the  deed  from  Camp- 
bell to  Larew  is  thus  recited  therein :  "The 
sum  of  twenty- five  hundred  dollars  ($2,500) 
paid  as  follows:  twenty-three  hundred  and 
fifty  dollars  cash  in  hand,  the  receipt 
whereof  is  hereby  acknowledged,  and  the  bal- 
ance, one  hundred  and  fifty  dollars,  by  rent, 
received  in  advance  by  said  Samuel  L. 
615  Larew,  from  the  said  Thomas  K. ♦Camp- 
bell for  rent  for  the  space  of  one 
year  from  this  date  of  the  property  herein- 
after to  be  conveyed,"  &c. 

The  deed  from  Larew  to  Grim  (trustee) 
recites  the  consideration  thereof  as  "the 
lum  of  twenty-five  hundred  dollars  cash  in 
hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,"  &c. 

Grim,  who  was  a  party  as  trustee,  did  not 
answer  the  bill,  but  Campbell  and  his  wife 
filed  separate  answers,  to  each  of  which  the 
complainant  replied  generally,  and  the 
cause  being  brought  to  a  hearing  on  the 
pleadings  and  the  depositions  taken,  the 
circuit  court  rendered  its  decree  that  the 
house  and  lot  aforesaid  was  liable  for  the 
payment  of  the  complainant's  debt,  and 
should  be  subjected  therefor. 

The  case  is  before  us  on  an  appeal  from 
this  decree  allowed  to  Mrs.  Campbell. 

The  first  assignment  of  error  by  her 
counsel  is  set  out  in  the  petition  for  appeal 
in  the  following  words:  "The  case  stated 
in  the  bill  is  utterly  overthrown  by  the 
proofs,  and  the  relief  is  granted  upon  an 
entirely  new  case  set  up  by  the  proofs,  viz: 
that  while  the  deed  to  Larew  is  valid,  yet 
the  property  is  liable  in  the  hands  of  Grim, 
trustee,  to  the  payment  of  Campbell's  debts, 
because  purchased  by  Mrs.  Campbell  with 
her  own  earnings." 

The  rule  in  equity  practice,  that  the  allega- 
tions and  proofs  in  a  cause  must  correspond, 
is  too  familiar  to  need  the  citation  of  authority 
for  its  support.  Relief  will  not  be  granted  on 
a  case  proved,  which  is  materially  different 
from  the  case  stated  in  the  bill.  Whatever 
the  prayer,  the  relief  granted  must  be  con- 
sistent, or  at  least  not  inconsistent,  with  the 
case  made  by  the  bill.  A  different  rule 
would  be  attended  oftentimes  with  surprise 
and  prejudice.  If,  therefore,  a  complamant 
finds,  in  the  progress  of  the  cause,  as  some- 
times happens,  that  there  is  a  discrepancy 
between  the  facts  proved  and  those  stated  in 
the  bill,  he  may,  in  some  cases,  obviate 
656  the  diflficulty  by  ♦amendment,  which  is 
liberally  allowed.  While,  however,  the 
rale  is  as  has  been  stated,  under  the  liberal 
spirit  which  inclines  courts  of  equity  to  get 
over  form  in  favor  of  substance,  relief  will 
not  be  denied  unless  the  case  stated  and  the 
case  proven  are  so  materially  variant  as  to 
prevent  a  decree  in  favor  of  the  plaintiff. 


Chancellor  Carr*s  opinion  filed  in  Zane's 
Devisees  v.  Zane,  6  Munf.  4C6,  416. 

I  proceed  to  enquire  whether  there  is  that 
material  variance  between  the  statement  of 
the  bill  and  the  facts  proved,  alleged  in  the 
assignment  of  error  aforesaid.  It  was  to 
facilitate  this  enquiry  that  I  have  copied  a 
portion  of  the  bill  in  this  opinion.  Recurring 
to  this  it  will  be  seen  that  fraud  is  the  grav- 
amen of  the  bill.  The  language  is,  "your  ora- 
tor denies  the  truth  of  the  recitals  of  consider- 
ation which  are  made  in  these  deeds."  This  is 
in  effect  to  charge  that  the  consideration  is 
feigned  and  the  recitals  false;  and  the  bill 
further  charges  that  the  deeds  were  made  to 
prevent  the  complainant  from  subjecting  Ae 
real  estate  of  the  said  T.  K.  Campbell  to 
the  payment  of  the  bond  upon  which  he  had 
instituted  suit  against  him,  and  thus  to  de- 
lay, hinder  and  defraud  the  estate  of  which 
the  complainant  is  administrator. 

The  answers  of  Campbell  and  wife  are 
singularly  brief  for  such  a  case,  each  beinq: 
embodied  in  about  a  dozen  lines,  and  bot'a 
in  almost  the  same  words. 

Mrs.  Campbell,  after  demurring  to  the 
bill  for  want  of  equity,  admits  the  execution 
of  the  deed  by  Larew  to  her  trustee,  Grim, 
and  then  says:  "Respondent  denies  that  this 
deed  was  made  to  prevent  complainant 
from  subjecting  the  real  estate  of  the  said 
T.  K.  Campbell  to  the  payment  of  the  bond 
referred  to  in  the  bill.  She  denies  that  it 
was  made  to  delay,  hinder  and  defraud  the 
estate  of  which  complainant  is  the  admin- 
istrator. And  not  admitting  any  of  the 
657  allegations  of  said  bill,  save  ♦those  here- 
in expressly  admitted,  she  prays  to  be 
dismissed  with  her  usual  costs." 

No  direct  reference  is  made  in  this  an- 
swer, or  in  the  answer  of  her  husband,  to 
the  consideration  of  either  of  the  deeds,  nor 
is  any  explanation  given  or  attempted  As 
Mrs.  Campbell  was  a  married  woman  and  pre- 
sumably without  estate  of  her  own,  it  nMght 
reasonably  have  been  expected  that  in  her  an- 
swer she  would  have  shown  or  attempted 
to  show  how,  when,  and  from  what  source 
she  derived  the  sum  of  twenty-five  hnndred 
dollars,  stated  in  the  deed  as  the  considera- 
tion for  the  house  and  lot  conveyed  to  h^r 
use.  She  does  not,  however,  even  allude  to 
the  matter,  and  contents  herself  with  an  an- 
swer which  is  substantially  nothing  mote 
than  a  general  plea  of  denial  of  the  allega- 
tions of  the  bill.  Such  an  answer  under  such 
circumstances  is  certainly  not  calculated  to 
impress  a  court  of  equity  very  favorably 
with  the  respondent's  case. 

As  the  answers  give  us  no  information  en 
the  subject,  let  us  look  to  the  evidence  and 
ascertain,  if  we  can,  what  was  the  consider- 
ation, if  anv,  of  the  two  deeds.  The  evi- 
dence consists,  with  incidental  circum- 
stances, mainly  of  the  depositions  of  Larew 
and  Grim,  the  latter  the  father  of  Mrs. 
Campbell  and  her  trustee. 

It  would  seem  from  these  depositions 
that  Campbell  had  no  other  property  than  the 
house  and  lot  which  he  conveyed  to  Larew, 
and  after  that  conveyance  was  regarded  as 
insolvent    He  is  represented  as  a  man  of  dis- 
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sipated  habits,  and  Larew  testifies  that  "he 
was  drinking  continually  and  gambling  all 
during  the  war."  It  seems  he  was  absent  from 
his  home  and  family  in  Winchester  mostly 
during  the  war,  returning  occasionally  when 
the  federal  troops  appeared.  With  this 
knowledge  of  Campbell,  his  habits  and 
circumstances,  Lairew  says  that  at  Martins- 
burg  during  the  war,  in  the  fall  of 
680  *\M3,  he  lent  him  $1,500— not  in  Con- 
federate currency,  but  in  greenbacks 
— io  De  returned  in  a  few  days.  He  lent  it, 
acc.jrdiii£  to  his  account,  knowing  it  was 
to  be  used  in  gambling.  Campbell  lost  the 
money,  he  says,  and  it  has  never  been  re- 
turned to  him  (Larew).  He  never  took  any 
bond,  note,  or  evidence  of  the  debt.  He  pre- 
tends to  have  made  repeated  applications 
to  Campbell  to  secure  him  on  the  house  and 
lot;  finally,  but  not  till  Bowles'  adminis- 
trator had  brought  his  suit,  more  than  eight 
years  after  the  alleged  .loan  was  made,  he 
succeeded  in  getting  a  conveyance  of  the 
property  at  the  price  stated  in  the  deed, 
$2,500.  This  he  professes  to  have  paid  in  the 
dtbt  of  Campbell,  which  he  estimates  at 
$1,800— $150  in  rent  of  the  property  in  ad- 
vance, and  the  residue  in  cash.  No  vouchers 
and  other  evidences  of  the  settlement  are  pro- 
duced, and  Larew.  is  the  only  witness.  He 
makes  CampbeU's  debt  at  the  date  of  the  deed 
in  April,  1872,  only  $1,800,  when  the  princi- 
pal sum  ($1,500)  lent  in  1863,  with  the  accu- 
mulated interest,  would  have  amounted  to 
more  than  $2,200.  He  seems  not  to  be  certain 
as  to  what  amount  he  paid  Campbell  in  money, 
or  whether  he  paid  him  anything,  although, 
according  to  the  estimated  amount  of  Camp- 
bell's debt,  he  must  have  paid  him  upwards 
of  $500.     He  is  asked  this  question: 

"When  you  got  the  deed  from  Mr.  Camp- 
bell, in  which  the  consideration  of  $2,350  paid 
in  hand  is  recited,  did  you  pay  him  any 
money  or  any  part  of  that  consideration?" 
"Answer.  I  think  I  did;  I  think  I  paid  the 
amount  set  out  in  the  deed  over  and  above 
the  $1,800.  I  think  I  can  say  I  did — that  I 
paid  him  the  money." 

By  the  terms  of  the  deed.  Campbell  was 
left  in  possession  of  the  property  for  at 
least  a  year.  He  seems  never  to  have  been  out 
cf  possession.  In  less  than  twelve  months 
afterwards,  the  conveyance  was  made  to 
C38  *Mrs.  Campbell's  trustee  for  the  al- 
leged consideration  of  $2,500.  Larew's 
account  of  the  transaction  is  that  one  night 
when  the  year  had  about  elapsed,  Mrs. 
Campbell  and  her  father  (Grim)  came  to 
his  house  and  proposed  to  purchase  the  prop- 
erty and  bnve  it  settled  upon  herself  and  her 
childrow.  The  bargain  agreed  upon  was,  that 
she  should  have  it  at  the  same  price  Larew  had 
given  Campbell  for  it,  and  the  deed  was  ac- 
cordingly drawn.  "Then,"  said  he,  "Mr.  Grim 
and  her  paid  me  the  money.  Mr.  Grim 
coufit#d  me  the  money  on  my  table  in  my  din- 
ing voom.  Mr.  Grim  had  the  money  and  she 
st«od  by;  that's  just  what  was  done.  I  think 
the  amount  of  money  I  got  was  $1,800 ;  I  think 
it  was  the  amount  that  Mr.  Grim  counted  to 
me;  I  wouldn't  state  positive  about  the 
.'amount."  In  the  same  deposition  he  says  that 


the  amotmt  he  paid  Campbell  for  the  property 
was  the  amount  stated  in  the  deed,  $2,500  or 
$2,350,  paid  partly  in  Campbell's  debt  and 
partly  in  cash,  and  although  he  was  to  get  the 
same  price  from  Mrs.  Campbell,  yet  she  only 
paid  him  $1,800. 

Mr.  Grim,  the  father  of  Mrs.  Campbell,  was 
examined  as  a  witness  on  behalf  of  the  com- 
plaint the  same  day  on  which  Larew  was  ex- 
amined, but  before  the  latter  gave  his  dep- 
osition. He  was  asked  to  state  all  he  knew 
about  the  execution  of  the  deed  to  Mrs. 
Campbell.  He  answered,  in  strbstance,  that 
about  nine  or  ten  months  after  the  sale  by 
Campbell  to  Larew,  Mrs.  Campbell  in- 
formed him  that  she  could  purchase  back 
the  property  from  Larew,  and  he  advised 
her  to  make  the  purchase,  and  consented  to 
act  as  her  trustee;  that  this  was  the  only 
conversation  he  ever  had  on  the  subject, 
and  all  he  knew  about  it. 

The  following  questions  and  answers 
were  then  propounded  and  given: 

"Third  question  by  same.  Were  you  pres- 
ent when  the  deed  was  executed? 
860  ♦"Answer.  No,  sir;  I  was  not.  You 
might  ask  me  questions  from  now  till 
night  and  I  don't  know  no  more.  "Fourth 
by  same.  The  deed  states  that  the  consid- 
eration upon  which  Mr.  Larew  made  it  was 
twenty-five  hundred  dollars,  and  that  the 
said  sum  was  paid  in  cash.  Please  state  all 
you  know  about  this? 

"Answer.  I  don't  know  anything  in  the 
world  about  it.  I  told  you  I  didn't  see  any 
of  the  transaction. 

"Fifth.    Was  the  deed  delivered  to  you? 

"Answer.    No,  sir;  and  I  never  saw  it." 

After  Larew  had  testified  and  given  the 
particulars  before  mentioned,  as  to  the  pay- 
ment and  counting  the  money  in  his  dining 
room,  Mr.  Grim  is  then  recalled  by  Mrs. 
Campbell's  counsel,  against  the  objection  of 
the  complainant,  and  the  following  question 
was  put  to  him: 

"Mr.  S.  L.  Larew  has  stated  in  his  deposi- 
tion that  the  money  paid  by  Mrs.  Campbell 
to  him  for  the  property  was  paid  through 
you;  please  state  your  recollection  of  the 
matter?"  He  answered:  "It  was  a  matter  that 
had  escaped  my  recollection,  but  when  he 
spoke  of  it  I  remembered  it  very  distinctly.  I 
counted  him  out  the  money  in  his  parlor.  Mrs. 
Campbell  was  with  me." 

He  says  further  on  cross-examination, 
that  his  impression  is  that  it  was  twenty-three 
hundred  and  fifty  dollars  thus  paid  by  Mrs. 
Campbell.  Larew  states  the  amount  to  be 
$1,800.  Such  is  the  confused,  contradictory, 
unreasonable  and  improbable  account  given 
by  these  two  witnesses  of  the  alleged  con- 
sideration of  the  two  deeds.  The  statement 
that  Mrs.  Campbell  paid  to  Larew  for  the 
house  and  lot  either  $2,350.  according  to  her 
father's  testimony,  or  $1,800,  according  to 
Larew's,  is  next  to  incredible.  Grim  and 
Larew  both  say  she  produced  and  paid  the 
money;  but  from  what  source  she  obtained 
it,  neither  of  them  pretends  to  know.  They  inti- 
mate an  opinion,  that  perhaps  she  might 
have  saved  it  from  her  earnings  during  the 
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war,  in  the  baking  business,  and  in 
Ml  ^boarding  soldiers  of  both  armies.  But, 
according  to  their  account,  her  hus- 
band was  generally  absent  from  home  dur- 
ing the  war,  and  she  had  to  support  herself 
and  her  family  of  three  children,  then  small, 
according  to  the  ages  proved,  and  one 
would  suppose  that  she  would  not  be  able 
to  save  anything  after  support.  It  does  not 
appear  that  she  had  any  property  or  estate 
of  her  own,  and  her  husband  had  nothing 
except  the  house  and  lot  which  was  their 
home.  If  she  accumulated  this  money  dur- 
ing the  war,  she  kept  it  for  seven  years,  and 
no  one,  not  even  her  father,  knew  she  had 
it.  She  neither  put  it  in  bank  nor  in- 
vested it,  nor  loaned  it  out,  nor  made  any 
use  of  it.  If  she  had  done  so,  as  she  prob- 
ably would  have  done  if  she  had  that 
amount  of  money,  it  doubtless  would  have 
been  shown  in  evidence. 

I  am  satisfied  in  my  own  mind,  from  the 
evidence  in  the  cause,  that  there  was  no 
consideration  for  either  of  the  deeds  of  con- 
veyance, that  both  were  entered  into  with  the 
intent  to  hinder,  delay  and  defraud  the  estate 
of  Bowles,  and  therefore  that  the  case  made 
by  the  bill  is  the  case  made  by  the  proofs. 

But  suppose  I  am  mistaken  in  the  conclu- 
sion that  both  of  the  deeds  are  fraudu- 
lent, and  the  proper  deduction  to  be  drawn 
from  the  evidence  be,  as  contended,  that  the 
deed  to  Larew  is  valid,  and  that  the  considera- 
tion recited  in  the  deed  to  Mrs.  Campbell's 
trustee  was  actually  paid  by  her  from  her  own 
earnings,  still  I  should  not  regard  the  case  as 
so  materially  variant  from  the  case  made  by 
the  bill  as  to  deny  to  the  complainant  the  re- 
lief extended  to  him  by  the  decree  if  this  ap- 
propriation of  these  eamingp  were  fraudulent. 
The  prime  object  of  the  bill  is  to  reach  the 
property  conveyed.  The  ground  on  which  it 
proceeds  is  fraud  in  the  parties  to  the  convey- 
ance. Both  deeds  are  charged  to  be  fraudulent. 
The  failure  of  the  complainant  to  invali- 
date the  first  deed  should  not  preclude  him 
from  relief  as  against  the  purchaser 
688  under  *the  second  deed,  if  such  deed  is 
shown  to  be  fraudulent  as  against  the 
complainant.  The  relief  would  be  precisely 
the  same,  whether  both  deeds  were  fraudu- 
lent or  only  the  last  one.  In  either  case  the 
property  would  be  subjected  to  the  com- 
plainant's judgment. 

This  brings  me  to  consider  the  question 
intended  to  be  presented,  as  I  understand  it, 
by  the  appellant's  second  assignment  of  er- 
ror, and  that  question  is  whether,  if  the  pur- 
chase money,  as  claimed,  was  paid  by  Mrs. 
Campbell  out  of  her  oyrn  earnings,  she  ac- 
quired a  good  title  to  the  property  as 
against  the  complainant's  debt? 

It  is  an  undisputed  principle  of  the  com- 
mon law  that  marriage  is  an  absolute  gift  to 
the  husband  of  all  the  personal  estate  of 
which  the  wife  is  actually  and  beneficially 
possessed  in  her  own  right  at  the  time  of 
marriage,  and  such  other  personal  estate  as 
comes  to  her  during  the  marriage.  1  B right's 
Husband  and  Wife.  ch.  4,  §  1,  page  34. 

The  principle  embraces  her  earnings,  or 
the  products  of  her  skill  and  labor,  as  fully 


and  completely  as  any  other  personal  es- 
tate which  comes  to  her  during  coverture. 
The  common  law  makes  them  as  absolutely 
the  property  of  the  husband  as  his  own 
earnings.  If  she  desires  to  secure  them  to 
herself  against  her  husband  and  his  cred- 
itors she  may  do  so  before  marriage,  and 
in  contemplation  thereof,  hyr  settlement  to 
her  separate  use,  and  she  will  be  protected 
in  her  rights  in  a  court  of  equity,  and  she  may 
be  thus  secured,  even  after  marriage,  but  such 
postnuptial  settlement  will  be  no  protection 
against  the  creditors  of  the  husband,  existing 
at  the  time  of  the  settlement,  unless  it  is 
based  on  a  valuable  consideration. 

The  president  of  this  court,  in  the  opin- 
ion delivered  in  the  case  of  Penn  &  als.  v. 
Whitehead  &  als.,  17  Gratt.  503,  527,  said:  "I 
take  it  to  be  a  sound  pi-inciple  of  law  that  by 

no  agreement  or  arrangement  between 
668    husband   and   *wife   alone,    founded   on 

no  valuable  consideration,  can  the 
profits  of  the  future  labor  of  either  of  them, 
much  less  of  the  husband  alone,  be  secured 
to  the  use  of  them,  or  either  of  them  or 
their  family,  in  exclusion  of  the  claims  of 
their  creditors  existing  at  the  time  such 
agreement  or  arrangement  is  made;  and  any 
such  agreement  or  arrangement  entered  into 
for  the  purpose  of  having  that  effect  would 
be  a  mere  contrivance  to  hmdcr,  delay  and  de- 
fraud creditors,  and  would  be  null  and  void 
as  to  such  creditors,  according  to  the  true 
intent  and  meaning,  if  not  the  literal  terms 
of  the  statute.   Code,  ch.  118,  §§  i  and  2." 

It  is  not  pretended,  certainly  it  is  not 
proved,  in  the  case  before  us — and  the  bur- 
den of  proof  was  upon  the  wife,  (Blow  v. 
Maynard,  2  Leigh  29;  William  &  Mary 
College  V.  Powell  &  als.,  12  Gratt.  372;  Price 
V,  Thrash,  supra,  p.  515) — that  there  was 
any  agreement  or  arrangement,  founded  on 
valuable  consideration,  entered  into  between 
Campbell  and  his  wife,  by  which  she  was  to 
have  the  exclusive  use  and  benefit  of  the 
products  of  her  skill  or  labor,  and  the  vol- 
untary appropriation  of  her  earnings  to  the 
purchase  of  the  property  and  taking  the 
title  to  the  trustee  for  the  wife's  benefit, 
would  have  been  a  fraud  on  the  existing  cred- 
itors of  the  husband,  and  the  conveyance 
would  have  been  void,  or  a  trust  would  have 
resulted  which  could  have  been  enforced  by 
such  creditors  to  the  extent  of  their  debts. 
1  Perry  on  Trusts,  §  149,  and  numerous  au- 
thorities cited  in  note.  But  it  is  contended  by 
the  learned  counsel  for  the  appellant  that 
Campbell  deserted  his  wife  during  the  war, 
and  that  where  the  husband  from  drunken- 
ness, profligacy,  or  other  cause,  shall  neglect 
or  refuse  to  provide  for  the  support  of  his 
wife  and  children,  or  when  he  deserts  her.  her 
earnings,  afterwards  accruing,  are  in  equity 

her  separate  estate;  and  in  support 
664     of  this  proposition  he  cites  *l  Bishop 

on  Married  Women.  §§  212,  213,  732, 
and  cases  from  reports,  most  of  which  are 
not  to  be  had  here. 

In  the  section  (212)  cited  supra  from 
Bishop,  it  is  stated  that  it  has  been  held  in 
Pennsylvania,  on  a  careful  consideration  of 
the  English  authorities  and  the  legal  prin- 


223 


80  GRATT. 


Virginia  Reports,  Annotated. 


665,  686,  667 


ciples  involved  in  the  case,  that  if  the  hus- 
band has  deserted  the  wife,  her  earnings 
afterward  accruing  are,  in  equity,  her  sepa- 
rate estate.  Other  decisions  to  the  like  ef- 
fect in  the  same  state  are  referred  to  by  the 
author.  I  do  not  find  any  like  decisions  re- 
ferred to  in  other  $tates.  But  I  do  not  deem 
it  necessary  in  this  case  to  express  any 
opinion  as  to  the  effect  of  desertion  by  the 
husband  on  the  equitable  right  of  the  wife  to 
her  earnings  accruing  during  the  period  of 
desertion.  No  desertion  has  been  proved  in 
this  case.  The  husband  was  absent  from  home, 
according  to  the  testimony  of  Grim  and  La- 
rew,  generally  during  the  war,  but  he  occa- 
sionally returned  when  the  federal  troops  oc- 
cupied the  city  of  Winchester,  and  since  the 
war  ck^sed,  it  seems,  he  has  been  constantly  at 
home  and  with  his  family.  He  may  have  had 
good  cause  for  leaving  home  for  ought  that 
appears,  and  it  may  have  been  better  for 
himself  and  his  family  that  he  should  leave, 
and  his  wife  may  have  advised  and  con- 
sented to  his  leaving.  She  certainly  makes 
no  complaint  in  her  answer  of  his  abandon, 
ing  her,  nor,  if  such  was  the  fact,  does  she 
even  allude  to  it.  Under  such  circum- 
stances, his  temporary  absence  cannot  be 
reasonably  construed  to  be  desertion. 

Upon  the  whole  case,  I  am  of  opinion  to 
affirm  the  decree  of  the  circuit  court. 

The  other  judges  concurred  in  the  opin- 
ion of  Burks,  J. 

Decree  affirmed. 


665        *Long  &  als.  v.  Hagerstown  Agric. 

Imp.  Manf.  Co. 

September  Term,    1878,    Staunton. 

Statement  of  Case — ^Parol  Sale  of  Land.* — 

L  owned  a  tract  of  land  which  he  cultivated,  and 
a  younger  brother  and  two  sisters  lived  with  him, 
but  not  as  tenants.  There  were  liens  on  the  land, 
and  L  owed  his  brother  and  sisters  money.  By  parol 
contract  L  sold  the  land  to  his  brother  and  sisters, 
they  assuming  to  pay  the  liens,  and  paying  the  bal- 
ance in  his  bonds,  which  they  delivered  to  him,  and 
they  took  and  held  possession  of  the  land.  L  after- 
wards conveyed  the  land  to  them,  but  before  the 
deed  was  recorded  H  docketed  a  judgment  which  he 
had  recovered  against  L  after  the  parol  agreement 
had  been  made  and  carried  into  effect — Held: 
The   judgment   is  not   a  lien  upon   the  land. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Rockingham  county,  brought  by 
The  Hagerstown  Agricultural  Implement 
Manufacturing  Company  against  J.  F.  and 
J.  Y.  Long,  late  partners,  and  S.  G.  S.  Long, 
Sarah  Long,  Fannie  Long  and  others,  the 
object  of  which  was  to  subject  lands  which 
had  belonged  to  said  partners  to  the  payment 
of  a  judgment  for  $910.12,  with  mterest, 
which  the  plaintiff  had  recovered  against 
J.  F.  and  J.  Y.  Long  at  the  January  term, 
1875,  of  said  court.  The  case  before  this 
court  referred  to  a  tract  of  land  of  seventy- 

*Parol   Contraeta   for   Sale   of    Land. — See 

March    v.    Chambers,    30    Gratt.    299    and    nott    and 
Burkholder   v.    I^udlam,   30   Gratt.    255    and  noU. 


four  acres,  in  the  county  of  Augusta,  which 
had  been  owned  by  J.  Y.  Long,  and  which 
the  defendants,  S.  G.  S.  Long  and  his  sis- 
ters Sallie  and  Fannie,  had  purchased  from 
their  brother,  J.  Y.  Long.  The  circuit  court 
held  that  the  judgment  was  a  lien  on  the 
land.  And  thereupon  the  said  defendants  ap- 
plied to  a  judge  of  this  court  for  an  ap- 

666  peal;  '''which  was  allowed.    The  case  is 
stated  by  Judge  Anderson  in  his  opinion. 

John  E.  Roller  and  William  B.  Compton, 
for  the  appellants. 

John  Paul,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

At  the  January  term,  1875,  of  the  Rock- 
ingham circuit  court,  the  appellee  obtained 
two  judgments  against  John  F.  Long  and 
John  Y.  Long,  partners  in  trade  under  the 
firm  name  of  John  F.  Long  &.  Co.;  which 
judgments  on  the  18th  of  March,  1875,  it 
caused  to  be  docketed  in  the  county  court 
of  Augusta,  and  afterwards  brought  its  bill 
in  chancery  to  subject  to  the  same,  among 
other  things,  a  tract  of  seventy-four  acres 
of  land,  as  the  property  of  said  John  Y. 
Long,  situate  in  the  county  of  Augusta. 

Prior  to  the  said  judgments,  in  the  month 
of  October  or  November,  1874,  John  Y. 
Long  had  by  parol  contract  sold  the  said 
tract  of  land  to  the  appellants,  and  received 
payment  from  them  of  about  $1,700  of  the 
purchase  money,  which  appears  to  have 
been  all  that  was  coming  to  him,  the  liens 
upon  the  land  amounting  to  the  balance, 
which  they  undertook  to  pay,  and  delivered 
to  them  possession  of  the  land,  which  they 
accepted  in  pursuance  of  said  agreement, 
and  were  in  possession  when  said  judg- 
ments 5^ere  rendered. 

On  the  4th  of  January,  1875,  John  Y. 
Long  conveyed  by  deed  the  land  in  question 
to  the  said  purchasers,  the  appellants,  which 
he  had  previously  sold  to  them  by  parol  con- 
tract, but  which  deed  was  not  admitted  to  rec- 
ord until  the  19th  day  of  April,  more  than 
sixty  days  after  its  acknowledgment,  and 
more     than     fifteen     days     after     the 

667  *dockcting  of  said  judgments;  and  the 
only  question  for  our  decision  is,  Was 

this  tract  of  land  subject  to  the  appellee's 
judgment  liens?  or  is  the  parol  sale  to  the 
appellants  valid  as  against  the  subsequent 
judgments  of  the  appellee? 

The  court  below  held  that  the  judgments 
are  liens  on  the  said  tract  of  land,  they  being 
docketed  on  the  judgment  lien  docket  of  the 
county  court  of  Augusta  county  within  sixty 
days  next  after  the  date  of  said  judgments, 
and  more  than  fifteen  days  before  the  deed  of 
conveyance  to  the  appellants  was  recorded, 
and  that  the  rights  of  the  judgment  creditor 
are  superior  to  the  rights  of  the  appellants 
"under  the  parol  or  verbal  contract  between 
them  and  the  said  John  Y.  Long,  in  the  fall 
of  1874,  under  which  possession  of  the  siid 
tract  of  land  was  then  delivered  and  accepted, 
and  the  purchase  money  paid,"  and  d*cr*?ed 
that  the  said  judgment  liens  be  enforced 
against  the  said  tract  of  land  and  the  sale 
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of  the  same,  unless  the  judgment  liens  were 
satisfied  and  paid  off  within  ninety  days 
from  the  rising  of  the  court. 

The  delivery  and  taking  possession  by  the 
purchasers  under  the  parol  contract  were 
unequivocally  in  consequence  of  the  agree- 
ment, and  in  execution  of  it;  and  so  was  the 
delivering  to  the  vendor  his  bonds,  &c.,  in 
which  the  payment  was  made.  These  acts 
of  part  performance  were  done  at  the  time 
of  the  purchase,  and  in  pursuance  of  it.  The 
possession  of  the  purchasers  was  taken  at 
the  date  of  purchase,  and  although  they 
were  living  on  the  place  at  the  time,  they 
were  there  as  the  sisters  and  brother  of  the 
vendor  and  in  his  service.  It  was  not  a  con- 
tinuing possession  under  a  former  interest, 
as  tenants  or  otherwise.  They  had  no  pre- 
vious interest.  They  were  in  no  sense  ten- 
ants of  the  vendor,  and  had  no  sort  of  posses- 
sion prior  to  their  purchase;  and  the  vendor 
upon  their  purchase  immediately  surrendered 

to  them  the  possession,  which  they  c6n- 
M8    tinued   and   held   at   the   *date   of  the 

appellee's  judgments.  The  vendor,  it 
is  not  shown,  ever  occupied  the  land  or  any 
part  of  it,  or  that  he  has  evei*  set  his  foot 
upon  it  since  the  said  sale.  He  was  at  that 
time  residing  in  Harrisonburg  and  subse- 
quently to  his  residence  in  Harrisonburg  he 
removed  to  a  farm  belonging  to  his  wife, 
where  it  is  probable  he  still  resides.  It  seems 
that  he  is  now  insolvent,  and  that  if  the  sale 
which  he  made  to  the  appellants  was  vacated 
they  would  be  unable  to  get  back  their  money, 
and  that  consequently  his  availing  himself  of 
the  statute  of  frauds  to  avoid  his  contract 
would  be  a  fraud  upon  his  vendees.  See  2 
Minor's  Inst.  p.  775,  citing  2  Stor.  Eq.  §§  760, 
761.  But  there  is  no  question  raised  as  to  the 
parol  contract  of  sale  or  the  acts  of  part  per- 
formance, which  are  clearly  proved,  or  as  to 
the  fairness  of  the  transaction,  and  the  same 
is  admitted  in  fact  by  the  decree  itself,  and 
the  only  question  is  as  to  how  it  is  affected  by 
the  operation  of  our  registration  laws. 

It  is  contended  that  the  parol  contract  be- 
came merged  in  the  deed,  and  thdt  the  deed 
not  having  been  recorded  within  sixty  days 
after  its  acknowledgment,  and  not  within  fif- 
teen days  after  the  docketing  of  the  said  judg- 
ments, the  liens  of  the  judgments  attached  to 
the  land  and  superseded  the  appellants'  pur- 
chase. I  cannot  find  from  the  record  on 
what  day  of  the  month  of  January  the  term 
of  the  circuit  court  of  Rockingham  coun- 
ty, at  which  the  judgments  were  rendered, 
commenced.  If  it  was  before  the  fifth  of 
January,  the  judgments  wouU  date  prior  to 
the  execution  of  the  deed,  and  at  that  date 
and  after,  the  debtor,  John  Y.  Long,  was 
neither  possessed  nor  entitled  to  the  land, 
and  the  judgments  against  him,  by  the 
terms  of  the  statute,  could  not  attach  to  the 
land  which  was  not  his.  but  which  was  in 
the  possession  of  the  appellants  under  a 
parol  contract  which  was  unaffected  by  the 
registration  acts.    (Code  of  1873,  ch.  182,  §  6.) 

The  subsequent  conveyance  of  the  title 
M    to  them  ♦by  the  debtor  could  not  be 

construed  as  an  acquisition  of  title  by 
him,  and   consequently   could   not,  by   the 


terms  of  the  statute,  subject  the  lands  to 
the  judgment  liens  of  his  creditor. 

But  if  the  terra  of  the  court  commenced 
subsequent  to  the  5th  of  January,  so  that 
the  deed  was  executed  prior  to  the  judgments, 
it  would,  by  the  acts  of  registration,  be  void 
as  to  the  judgment  creditor;  but  the  case 
would  come  within  the  principle  of  Withers  v. 
Carter,  4  Gratt.  407,  which  is  reaffirmed  and 
applied  to  the  case  of  a  parol  contract  in 
Floyd,  trustee,  v.  Harding,  &c.,  28  Gratt. 
401.  In  that  case  it  was  held  that  parol  con- 
tracts for  the  sale  and  purchase  of  land  were 
unaffected  by  the  recording  acts.  Judge  Sta- 
ples, in  whose  opinion  the  other  judges  sit- 
ting concurred,  with  regard  to  the  case 
where  the  deed  is  executed  after  the  judg- 
ment is  recorded,  observes,  that  if  the  title 
of  the  purchaser  is  good  against  the  cred- 
itor when  the  judgment  is  recovered,  the 
bare  statement  of  the  proposition  that  it 
becomes  invalid  by  reason  of  a  subsequent  ex- 
ecution of  a  deed  by  the  vendor,  is  its  own  re- 
futation. He  then  speaks  with  regard  to  the 
case  of  valid  parol  contract,  so  far  executed 
as  to  pass  the  equitable  title,  and  subsequently 
a  deed  of  conveyance,  which  is  not  recorded, 
or  if  recorded  at  all,  not  until  after  a  judg- 
ment recovered.  This  (he  says)  is  the  case  as 
presented  in  Withers  v.  Carter,  except  there 
the  contract  was  in  writing,  but  the  principle 
is  the  same.  And  he  quotes  Judge  Baldwin  as 
sayinp^  in  that  case:  "No  need  of  convey- 
ance IS  necessary  to  confirm  its  validity  (the 
executory  agreement),  and  how  an  abor- 
tive attempt  to  obtain  a  valid  conveyance 
can  destroy  the  pre-existing  title  is  beyond 
my  comprehension.  Nor  can  I  conceive 
what  merger  there  can  be  in  regard  to  cred- 
itors of  the  equitable  estate  tn«  the  legal  title 
by  force  of  a  deed  which  as  te  creditors  is 
a  blank  piece  of  paper."  Judge  Staples  also 
cites  the  case  of  Morton  v.  Robards, 
670  *4  Dana's  R.  258.  a  Kentucky  case,  in 
which  the  same  doctrine  is  held.  And 
he  adds,  "it  will  not  be  denied  that  these 
principles  apply  with  equal  force  to  a  pre- 
existing equitable  estate,  acquired  under  a 
valid  parol  contract."  And  in  a  later  case, 
Eidson  V.  Huff  &  al.,  29  Gratt.  338,  this 
court  held:  "When  there  is  a  parol  agree- 
ment under  which  the  purchaser  is  in  pos- 
session, and  which  is  valid  without  a  writ- 
ing, the  subsequent  execution  of  a  writing 
cannot  invalidate  the  title  previously  ac- 
quired without  it." 

For  the  foregoing  reasons  we  are  of  opiti- 
ion  to  reverse  the  decree  of  the  circuit 
court,  and  to  dismiss  the  plaintiff's  bill  as 
to  the  appellants,  with  costs. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  decree  of  the  circuit  court  is  erroneous, 
so  far  as  it  held  that  the  judgments  were  a 
lien  upon  the  tract  of  seventy-four  acres  of 
land  situate  in  the  county  of  Augusta,  which 
was  in  the  possession  of  the  appellants,  and 
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which  they  held  under  a  parol  contract  with 
John  Y.  Long,  made  anterior  to  said  judg- 
ments, and  that  the  rights  of  the  judgment 
creditor  were  superior  to  the  rights  of  the 
appellants,  and  that  the  judgment  liens  should 
be  enforced  against  the  said  tract  of  sev- 
enty-four acres,  and  decreed  the  sale  there- 
of, unless  the  judgment  liens  were  satis- 
fied and  paid  within  ninety  days  from  the 
rising  of  the  court;  and  this  court  being  of 
opinion  that  the  purchase  made  by  the  ap- 
pellants from  the  said  John  Y.  Long  of  the 
said  tract  of  seventy-four  acres,  in  October 
or  November,  ,  which  has  been  subse- 
quently conveyed  to  them  by  deed, 
671  was  *valid  against  the  appellee's  judg- 
ment, it  is  decreed  and  ordered  that 
the  said  decree  of  the  circuit  court,  so  far  as 
it  invalidates  the  rights  of  the  appellants 
under  said  purchase  and  subjects  their  land 
aforesaid  to  the  satisfaction  of  said  judg- 
ments, be  and  the  same  is  hereby  reversed  and 
annulled,  and  that  the  appellants  be  quieted  in 
the  possession  of  the  said  tract  of  seventy-four 
acres  of  land.   And  it  is  ordered  that  the  ap- 

gellants  recover  against  the  appellee.  The 
[agerstown  Agricultural  Implements  Manu- 
facturing Company,  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  appeal  and 
supersedeas  aforesaid  here,  and  also  their 
costs  by  them  expended  in  their  defence  in 
the  said  circuit  court.  It  is  further  ordered 
that  the  plaintiff's  bill,  as  against  the  ap- 
pellants here,  be  dismissed.  And  this  cause 
is  remanded  to  the  circuit  court  of  Rocking- 
ham county,  for  such  further  proceedings  to 
be  had  therein  in  relation  to  other  parties 
as  may  be  deemed  right  and  proper. 

Decree  reversed. 
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♦Martin's  Ex'x  v.  Lewis'  Ex'or. 

[32   Am.   Rep.   682.] 


September  Term,    1878,    Staunton. 

Absent,  Anderson  and  Staples,  J's. 

1.  B^ivlty. — Iv  was  indebted  to  the  firm  of  J,  M,  S 
&  O.  After  the  death  of  S,  L  drew  a  bill  of  ex- 
change on  O,  who  was  largely  indebted  to  him,  for 
the  amount  of  his  debt  to  the  firm,  and  the  bill  was 
accepted  and  protested  for  non-payment,  and  notice 
to  L  was  giren.  M  and  L  died  and  O  and  J  were 
declared  bankrupts.  M's  executrix  filed  her  bill 
against  the  executors  of  L  and  S,  and  the  assignees 
of  J  and  O,  to  recover  the  amount  of  the  bill,  and 
to  have  it  applied  according  to  the  interests  of  the 
parties.  Upon  demurrer  to  the  bill — Held:  That  a 
court  of  equity  had  jurisdiction  in  the  case. 

2.  Evidence — Parol  Airreement.* — In  such   a 

•ESvidence — Parol  Arreement— Varylnar 
"Written  Contractu. — ^In  Woodward  v.  Foster,  18 
Gratt.  200,  in  an  action  against  an  endorser  it  was  at- 
tempted to  set  up  a  parol  agreement  varying  the  legal 
liability  of  the  endorsement  and  it  was  contended  that 
the  general  principles  as  to  the  exclusion  of  parol  evi- 
dence did  not  apply  to  contract  the  terms  of  which 
are  not  written  out  in  words  but  are  implied  by  law 
as  in  the  case  of  endorsements  in  blank.  The  court 
held  that  there  was  no  just  ground  in  principle  for 
the  distinction,  and  evidence  of  the  parol  agreement 
wit  excluded. 


case  parol  evidence  is  not  admissible  to  prove  that 
at  the  time  the  bill  was  drawn  it  was  expressly 
agreed  between  M,  who  acted  for  the  firm,  and  the 
agent  of  L,  who  drew  the  bill,  that  if  it  was  ac- 
cepted by  O,  it  was  to  be  taken  in  full  of  the  debt 
of  L,  and  he  was  not  to  be  liable  further  for  it  or 
his  debt;  and  without  this  agreement  the  agent  of 
Iv  would  not  have  drawn  the  bill. 
3.  Eanlty — Frand. — It  not  being  claimed  that 
there  was  any  fraud  or  misrepresentation  in  the 
transaction,  it  is  not  a  case  in  which  a  court  of 
equity  will  correct  the  paper  so  as  to  conform  it  to 
the   alleged    agreement   between   the    parties. 

In  April,  1870,  Martha  Ann  Martin,  ex- 
ecutrix of  John  S.  Martin,  deceased,  filed  her 
bill  in  the  circuit  court  of  Albemarle  county, 
in  which  she  set  out  that  in  March,  1859, 
James  W.  Mason,  Thomas  Staples,  John  S- 
Martin  and  John  O.  Lewis  entered  into  a 
partnership  under  the  name  of  Mason,  Mar- 
tin  &   Co.,   for   carrying  on   a  milling  and 

mercantile  business  at  the  town  of 
678     Scottsville  *in  said  county,  which  was 

continued  until  February,  1862,  when  it 
was  dissolved  by  the  death  of  Thomas  Sta- 
ples; that  after  the  dissolution  of  the  part- 
nership, the  settlement  of  the  affairs  of  the 
firm  was  chiefly  transacted  by  the  said  John 
S.  Martin  until  his  death,  which  occurred  in 
August.  1867;  that  shortly  after  the  dissolu- 
tion of  the  partnership,  there  was  a  division 
of  the  assets  of  the  firm  among  the  surviv- 
ing partners  and  the  representative  of  the 
deceased  partner;  and  that  at  the  same  time 
there  was  set  apart  and  held  by  common 
consent  of  all  the  parties  interested,  a  cer- 
tain portion  of  the  debts  due  to  the  firm,  to 
pay  their  remaining  debts;  and  one  of  the 
debts  so  set  apart  was  the  debt  of  Daniel  P. 
Lewis.  And  the  debts  so  set  apart  to  pay 
the  outstanding  debts  of  the  firm  will  prob- 
ably prove  to  be  insufficient  for  the  pur- 
pose; and  that  after  the  death  of  the  said 
John  S.  Martin,  viz:  some  time  in  the  year 
1868,  the  said  James  W.  Mason  and  John  0. 
Lewis  were  each  severally  on  his  own  peti- 
tion  declared   bankrupt. 

The  bill  further  sets  out  that  during  the 
partnership    Daniel    P.    Lewis    became  in- 
debted to  it  by  open  accounts,  for  merchandise, 
in  the  sum  of  probably  $1,400,  and  the  same 
stood  upon  their  books  in  the  form  of  an  open 
account  until  the  20th  of  August,  1866;  that 
at  this  date  said  Daniel  P.  Lewis,  by  his  agent 
George    C.    Gilmer,    acknowledged    the    said 
debt,  with  interest  thereon  up  to  January. 
1867,  amounting  to  the  sum  of  $1,805.76:  and 
the  said  Lewis,  by  his  said  agent,  made  his 
bill  of  exchange  in  writing,  and  directed  the 
same  to  a  certain  John  O.  Lewis  at  Scotts- 
ville, and  thereby  required  the  said  John  0. 
Lewis  to  pay  to  the  said  Mason,  Martin  &  Co., 
on   the    1st    of   January,    1867,    the    sum  of 
$1,805.76,  that  sum  being  in  full  of  the  account 
of  said  Daniel   P.  Lewis;  that  this  bill 
674    was  accepted  by  John  O.  Lewis  *by  writ- 
ing on  the  face  thereof ;  and  when  it  fell 
due  it  was  duly  presented  for  payment,  and 
not  having  been  paid,  notice  was  given  and 
protest  for  non-payment   duly   made.    And 
she  files  the  bill  of  exchange  and  the  no- 
tary's protest  with  the  bill. 
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The  bill  further  states  that  Daniel  P. 
Lewis  died  in  1868,  having  made  his  will, 
and  that  George  C.  Gilmer  had  qualified  as 
his  executor.  And  making  said  executor, 
Thomas  Staples'  executor,  and  the  assignees 
of  John  O.  Lewis  and  James  W.  Mason, 
parties  defendants,  she  prays  that  Daniel 
P.  Lewis'  executor  may  be  required,  out  of 
the  goods  and  chattels  of  the  said  Lewis  in 
his  hands  to  be  administered,  to  pay  the 
amount  of  the  said  bill  of  exchange  to  such 
hand  as  may  be  proper  to  receive  it;  and 
for  general  relief. 

George  C.  Gilmer,  the  executor  of  Danid 
P.  Lewis,  demurred  to  the  bill  for  want  of 
equity,  and  also  answered.  He  averred  that 
before  the  said  order  was  given  it  was  dis- 
tinctly understood  and  agreed  between  him- 
self, as  the  agent  of  Daniel  P.  Lewis,  and 
the  said  Martin,  as  a  member  of  the  firm  of 
Mason,  Martin  &  Co.,  that  said  order,  when 
accepted  by  John  O.  Lewis,  should  be  re- 
ceived and  taken  by  said  firm  in  full  dis- 
charge of  their  demands  against  the  said 
Daniel  P.  Lewis,  who  was  to  be  thenceforward 
fully  acquitted  from  all  liability  whatsoever 
to  said  firm,  which  was  thereafter  to  look  to 
said  John  O.  Lewis  only  for  payment,  and  that 
respondent  positively  refused  to  make  said 
settlement  or  give  an  order  upon  said  John 
0.  Lewis  on  any  other  terms.  And  he  sets 
out  the  facts  which  occurred  at  the  time  said 
order  was  given,  substantially  as  they  were 
stated  in  his  deposition  given  in  this  case,  and 
which  are  quoted  in  the  opinion  of  Judge 
Christian.  And  he  insists  that  if  the  paper 
as  drawn  would  hold  Daniel  P.  Lewis  li- 
able, it  does  not  express  the  intention  of  the 
parties,  and  a  court  of  equity  would 
675  correct  it,  or  at  *least  will  not  enforce 
it  against  the  estate  of  Daniel  P.  Lewis. 

He  further  says  that  at  the  time  the  order 
was  given  John  O.  Lewis,  who  was  the 
nephew  oif  Daniel  P.  Lewis,  was  indebted 
to  him  in  a  much  larger  amount,  and  no 
doubt  was  then  entertained  of  the  solvency 
of  said  John  O.  Lewis.  He  denies  that  the 
paper  is  negotiable,  and  all  words  of  nego- 
tiability were  designedly  omitted. 

The  paper  referred  to  in  the  bill  is  in  the 
following  words  and  figures: 

Scottsville,   Aug't    20th,    1866. 

$1,805.76. 

On  the  1st  day  of  January,  1867,  pay  to 
Mess.  Mason,  Martin  &  Co.  eighteen  hun- 
dred and  five  doll's  76-100,  for  value  re- 
ceived, it  being  in  full  for  the  account  of  Dan- 
iel P.  Lewis.  George  C.  Gilmer, 

Agent  for  Dan.  P.  Lewis. 
To  John  O.   Lewis.  Scottsville. 

Accepted. — John  O.   Lewis. 

The  proof  of  demand,  notice  and  protest 
for  non-payment  was  all  regular;  and  it  ap- 
peared that  George  C.  Gilmer  had  been, 
by  agreement  under  seal  between  him  and 
Daniel  P.  Lewis,  constituted  the  general 
agent  of  said  Daniel  P.  for  the  management 
of  all  his  business. 

The  evidence  of  George  C.  Gilmer  as  to 
the  terms  of  the  agreement  between  himself 
and  Martin,  is  fully  corroborated  by  that  of 


William  J.  Duke,  who  was  present  assisting 
Mr.  Gilmer  in  the  settlement,  and  who  him- 
self wrote  the  paper.  As  to  the  solvency  of 
John  O.  Lewis  at  the  time  there  were  dif- 
ferent opinions  expressed  by  the  witnesses; 
'  with  all  of  them  it  was  mere  conjecture; 
he   says   he   considered   himself   solvent. 

There    was    an    amended    bill,    to    which 
there  was  a  demurrer  and  answer  by  Daniel 
P.  Lewis'  executor,  but  they  do  not  intro- 
duce anything  new  into  the  case. 

676  ♦The  cause  came  on  to  be  heard  on 
the  23d  of  May,  1873,  when  the  court 

decreed  that  the  bills  be  dismissed  as  to 
George  C.  Gilmer,  executor  of  Daniel  P. 
Lewis,  with  costs  to  be  paid,  &c.  And 
thereupon  the  plaintiff  applied  to  a  judge  of 
this  court  for  an  appeal;  which  was  allowed. 

Sheffey  &  Bumgardner,  for  the  appellant. 

Wm.  J.  Robertson,  for  the  appellee. 

CHRISTIAN.  J.  This  case  is  before  us 
on  appeal  from  a  decree  of  the  circuit  court 
of  Albemarle  county.  The  foundation  of 
the  suit  is  a  paper  writing  in  the  following 
words  and  figures,  to-wit: 

"Scottsville,  Aug.  20,  1866. 
**$1,805.76. 

"On  the  1st  January,  1867,  pay  to  Messrs. 
Mason,  Martin  &  Co.,  eighteen  hundred  and 
five  76-100  dollars  for  value  received,  it  be- 
ing in  full  for  the  account  of  Daniel  P.  Lewis. 
(Signed)  "Geo.  C.  Gilmer, 

"Agent   for   Dan.    P.   Lewis. 
Addressed  "To  Jno.  O.  Lewis,  Scottsville." 
This   paper   is   endorsed   across   the   face 
thereof:    "Accepted." 

(Signed)  "Jno.  O.  Lewis." 

On  the  4th  day  of  January,  1867,  this  writ- 
ing was  duly  protested  for  non-payment  by 
the  acceptor,  and  notice  of  protest  sent  to 
George  C.  Gilmer,  agent  for  Daniel  P. 
Lewis,  addressed  to  his  proper  post-oflBce 
at   Charlottesville. 

In  the  year  1869  (Daniel  P.  Lewis  having 
in  the  meantime  departed  this  life),  an 

677  action   at   law  was  instituted  *against 
Daniel    P.    Lewis'    executor,    on    this 

writing,  but  upon  demurrer  was  dismissed 
without  prejudice  to  the  right  of  any  party 
interested  to  resort  to  a  court  of  equity. 

The  present  suit  was  brought  by  the  ex- 
ecutor of  John  S.  Martin,  who  was  a  mem- 
ber of  the  late  firm  of  Mason,  Martin  &  Co., 
for  the  purpose  of  asserting  the  claim  of 
the  parties  interested  in  said  firm,  to  the 
sum  of  money  due  from  the  estate  of 
Daniel  P.  Lewis,  who  it  is  claimed  was  re- 
sponsible to  said  firm  as  drawer  of  the  or- 
der or  draft  above  referred  to,  and  which 
was  protested  for  non-payment  by  the  ac- 
ceptor. 

The  bill  was  dismissed  by  the  circuit  court, 
as  to  the  executor  of  Daniel  P.  Lewis;  and 
from  this  decree  the  plaintiff  obtained  an  ap- 
peal from  one  of  the  judges  of  this  court. 

It  does  not  appear  in  the  decree  of  tVi 
circuit  court  upon  what  ground  the  plair- 
tiff's  bill  was  dismissed.  The  defendart 
both  demurred  and  answered,  and  much  ev- 
dence  was  taken  in  the  cause;  that  of  the  do- 


227 


so  GRATT. 


Virginia  REPORife,  Annotated. 


678,  679,  680 


fendant  being  taken  for  the  purpose  of  show- 
ing that  there  was  a  parol  agreement  at  the 
time  the  paper  writing  was  executed;  that  the 
firm,  of  which  the  acceptor,  John  O.  Lewis, 
was  a  member,  would  receive  the  order  of 
Daniel  P.  Lewis,  when  accepted  by  the  for- 
mer, in  payment  of  the  debt  of  $1,805.76  due 
to  the  firm  by  the  latter,  and  that  he, 
Daniel  P.  Lewis,  was  not  to  be  held  in  any 
way  responsible  for  said  debt,  whether 
John  O.  Lewis,  the  acceptor,  paid  it  or  not. 

It  does  not,  however,  appear  from  the 
record,  whether  the  case  was  considered  by 
the  circuit  court  upon  its  merits,  and  dis- 
missed for  want  of  equity  in  the  bill,  or 
whether  it  was  dismissed  upon  the  demurrer 
for  want  of  jurisdiction.  But  it  was  argued 
at  the  bar  here,  that  the  bill  was  properly 
dismissed,  because  the  plaintiff  had  a  full, 
complete  and  adequate  remedy  at  law. 
878  I  cannot  *give  my  assent  to  this  view. 
I  think  the  case  was  plainly  one  for 
Adjudication  by  a  court  of  equity.  It  was  a 
debt  due  to  a  partnership.  Any  recovery 
iiad,  would  have  to  be  distributed  among 
the  partners  or  their  representatives,  or  go 
to  the  payment  first  of  the  partnership 
debts.  The  rights  and  equities  arising  be- 
tween the  partners,  and  between  them  and 
their  creditors,  could  be  adjusted  and  en- 
forced only  in  a  court  of  equity.  The  firm 
of  Mason,  Martin  &  Co.,  was  composed  of 
James  W.  Mason,  Thomas  Staples,  John  S. 
Martin  and  John  O.  Lewis. 

At  the  time  of  the  institution  of  this  suit, 
•Thomas  Staples  and  John  S.  Martin  were 
dead,  and  James  W.  Mason  and  John  O. 
t^ewis  were  bankrupts.  It  would  have  been 
improper,  and  might  have  been  impossible, 
to  have  joined  the  personal  representatives 
of  the  dead  partners  and  the  assignees  of 
the  bankrupt  partners  as  plaintiffs,  in  an 
action  at  law.  I  think  it  is  clear  that  the 
proper  form  of  proceeding  was  that  which 
was  adopted  of  bringing  all  the  parties  inter- 
ested before  a  court  of  chancery,  making 
them  joint  defendants  with  the  executor  of 
Daniel  P.  Lewis.  The  plaintiff,  it  seems,  had 
once  brought  her  action  at  law  upon  the 
paper  writing  referred  to,  and  upon  de- 
xnurrer,  this  suit  was  dismissed,  but  without 
prejudice  to  her  right  to  proceed  to  assert  her 
claim  in  a  court  of  equity.  The  record  in  that 
suit  is  not  before  us,  but  no  doubt  the  very 
difficulty  above  suggested  as  to  a  joinder  of 
parties  was  the  ground  of  dismissal  of  that 
Action.  However  that  may  be,  I  think  the  bill, 
upon  its  face,  shows  sufficient  ground  for  the 
exercise  of  the  jurisdiction  of  a  court  of 
equity,  and  that  the  plaintiff  did  not  have 
a  complete  and  adequate  remedy  at  law,  and 
that  the  demurrer,  for  want  of  jurisdiction, 
ought  to  have  been  overruled. 

We  come  now  to  the  main  and  important 
questions  in  the  cause.  First,  what  is  the 
nature  and  legal  effect  of  the  paper  writing 
above  referred  to?  and,  second,  can 
679  *the  parol  agreement  alleged  to  have 
been  made  (if  proved  as  alleged)  at 
the  time  of  the  execution  of  that  paper,  vary 
or  in  anywise  affect  the  legal  rights  and  obli- 
gations which  grow  out  of  and  are    fixed 


by  law  in  the  terms  of  the  written  paper? 
It  must  be  conceded  that  the  paper  before 

us  is  a  bill  of  exchange.  It  comes  within 
the  very  terms  of  the  definition  of  a  bill  of 
exchange.  It  is  an  unconditional  written 
order  or  request  addressed  by  one  person 
to  another,  desiring  him  to  pay  a  certain 
sum  of  money  to  a  certain  person  or  persons. 

Of  this  bill  of  exchange  Daniel  P.  Lewis 
(through  his  agent  Gilmer)  is  the  drawer, 
Mason,  Martin  &  Co.  are  the  payees,  and 
John  O.  Lewis  is  the  acceptor.  It  has  all 
the  constituent  elements  of  a  bill  of  ex- 
change, and  was  treated  as  such  by  the  hold- 
ers and  payees.  It  was  presented  for  accept- 
ance, and  was  duly  accepted.  It  was  presented 
for  payment,  and  upon  non-payment  was  duly 
protested,  and  notice  of  protest  given  to  the 
drawer.  The  legal  rights  and  liabilities  attach- 
ing to  such  a  paper  are  definitely  fixed  by 
law.  It  was  the  right  of  the  payees  to  pre- 
sent it  for  acceptance  and  payment,  and  upon 
non-acceptance  or  non-payment  to  have  the 
bill  protested,  and  look  to  the  drawer  for 
payment.  It  was  the  undertaking  and  ob- 
ligation of  the  drawer,  if  the  bill  was  not 
accepted  and  paid  by  the  acceptor,  to 
make  it  good,  upon  due  notice,  to  the 
payees.  The  legal  import  of  the  paper,  by 
Its  very  terms,  was  to  fix  these  rights  and 
liabilities  upon  the  parties  to  this  written 
contract.  Now  it  is  proposed,  as  matter 
of  defence  in  a  court  of  equity,  by  the  ex- 
ecutor of  the  drawer  of  this  bill,  that  al- 
though the  sum  of  money  for  which  the 
bill  was  drawn  was  justly  due  and  never 
paid,  and  although  the  bill  was  duly  pre- 
sented to  the  acceptor  and  protested  for 
non-payment,  of  which  due  notice  was 
given,  that  there  is  no  liability  fixed  on  the 

drawer  because  of  a  contemporaneous 
680    '''parol  agreement,  which  totally  varies 

the  terms  and  legal  effect  of  the  writ- 
ten instrument. 

This  parol  agreement,  it  is  attempted  to 
show  by  the  evidence  of  the  defendant's 
witnesses,  Duke  and  Gilmer,  the  agent  of 
Daniel  P.  Lewis,  the  drawer  of  the  bill  of 
exchange,  and  who  signed  said  bill,  and 
who  is  the  executor  of  Daniel  P.  Lewis.  I 
extract  from  the  record  Gilmer's  evidence, 
which  was  at  the  time  excepted  to,  and 
which  is  as  follows.    He  says: 

"Soon  after  the  surrender  of  General  Lee, 
Mr.  John  S.  Martin,  of  the  firm  of  Mason, 
Martin  &  Co.,  came  to  my  house  to  see  my- 
self and  Mr.  Daniel  P.  Lewis  about  the 
settlement  of  our  accounts  with  the  said 
firm,  and  proposed  to  take  my  individual 
note  for  the  amount,  I  think  upon  five  years' 
time,  which,  owing  to  the  condition  of  the 
country,  I  positively  refused,  but  proposed 
to  settle  those  old  accounts  out  of  any  debts 
due  Mr.  Daniel  P.  Lewis,  provided  that 
settlement  was  final  so  far  as  Mr.  Lewis 
and  myself  were  concerned,  and  he  might  se- 
lect from  the  debts  due  Mr.  Lewis,  and  I 
would  give  an  accepted  order  for  the  full 
amount,  which  should  celieve  Mr.  Lewis  and 
myself  from  any  further  obligations,  as  I  was 
unwilling  to  renew  old  debts  with  any  new 
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obligations  then.  He  looked  over  the  ac- 
coants  and  selected  Mr.  John  O.  Lewis';  I 
agree  to  give  it  as  soon  as  he  would  get 
Mr.  John  O.  Lewis  to  agree  to  accept;  for 
some  year  or  more,  I  won't  be  positive,  I 
think  it  was,  he  got  Mr.  John  O.  Lewis  to 
agree  to  accept  it ;  I  at  once  wrote  to  Mr.  John 
0.  Lewis  to  know  if  he  agreed  to  accept  it, 
and  he  wrote  he  did;  I  then  got  Mr.  William 
J.  Duke  to  go  with  me  down  to  settle  with  Mr. 
Martin ;  they  took  the  papers,  made  settlement, 
I  not  being  present;  Mr.  William  Duke  then 
called  me  to  them,  saying  they  had  made  the 
settlement,  and  Mr.  John  S.  Martin  then 
handed  me  the  paper  which  he  had  drawn 
for  me  to  sign,  which  I  thought  might 
681  liold  Mr.  Lewis  or  myself  ♦respon- 
sible, and  I  refused  to  sign  it;  that  I 
would  sign  no  paper  that  would  hold  myself  or 
Mr.  Lewis  responsible,  was  our  agreement; 
he  then  asked  Mr.  Duke  to  draw  such  a 
paper  as  would  suit  our  agreement,  and  not 
hold  Mr.  Lewis  or  myself  responsible;  I 
then  signed  the  paper  which  Mr.  Duke 
drew,  and  took  it  to  Mr.  John  O.  Lewis, 
who  accepted  and  then  gave  it  to  Mr.  Mar- 
tin, who  took  it  and  expressed  himself  as 
fnlly  satisfied  with  it,  and  saying  that  we 
were  no  further  bound  for  it." 

This  testimony  of  Gilmer  is  confirmed 
substantially,  if  not  literally,  by  the  wit- 
ness Duke. 

Now,  it  is,  to  say  the  least,  doubtful 
whether  Gilmer  and  Duke  are  competent 
witnesses  under  the  statute.  They  on  one 
side  and  Martin  on  the  other  yrere  the  sole 
actors  in  this  transaction;  i.  e.,  the  agree- 
ment which  they  attempt  to  prove.  Martin 
is  dead.  It  mi^ht  well  be  said  that  in  a 
certain  sense  this  parol  agreement  is  "the 
transaction  under  investigation,"  and  that 
Martin  was  a  party  to  it.  It  might  well  be 
questioned  whether  both  Gilmer  and  Duke 
do  not  come  within  the  exceptions  of  the 
statute,  and  whether  they  ought  not  to  be 
rejected  as  incompetent  witnesses.  But  sup- 
pose they  are  competent  witnesses,  and  ac- 
cepting as  proved  the  facts  which  they 
state,  the  question  is:  Is  such  evidence  of  a 
contemporaneous  parol  agreement  admis- 
sible to  contradict  or  vary  that  which  is 
contained  in  a  written  instrument?  The 
parol  agreement  attempted  to  be  set  up  in 
this  case  wholly  contradicts  and  totally 
varies  the  terms,  legal  import  and  effect  of 
the  writing  between  the  parties.  In  the  one 
the  drawer  binds  himself  to  pay  in  the  event 
that  the  acceptors  does,  not  pay.  By  the 
terms  of  the  parol  agreement  as  proved, 
neither  the  drawer  nor  his  agent  was  to  be 
held  responsible  in  any  event. 

I  think  it  is  clear  that  such  evidence 
688  is  wholly  inadmissible.  *The  general 
principle  that  evidence  of  a  contempo- 
raneous parol  agreement  is  not  admissible 
to  vary  or  contradict  a  written  instrument, 
is  too  familiar  and  well  established  to  re- 
quire any  citation  of  authority.  It  is  a  prin- 
ciple which  has  now  become  one  of  the 
axioms  of  jurisprudence,  and  is  of  the  last 
importance  in  the  administration  of  justice. 
Without  this  general  principle  there  would 


be  no  certainty  in  written  agreements,  and 
no  security  in  the  most  formal  contracts 
and  the  most  specific  transactions  among 
men.  It  ought  not  to  be  weakened  or  frit- 
tered away  by  nice  distinctions  and  in- 
genious exceptions,  to  meet  hardships,  real  or 
supposed,  of  particular  cases.  Where  the  Ar- 
ties have  reduced  their  agreement  to  writing, 
that  agreement  cannot  be  overthrown 
by  evidence  of  a  parol  agreement 
proved  by  interested  witnesses,  or  dependent 
for  its  establishment  upon  the  slippery  mem- 
ory of  men;  especially  cannot  it  be  done,  as 
in  this  case  it  is  attempted  to  be  done,  by  the 
statement  of  parties  to  one  side  of  a  trans- 
action, when  the  lips  of  the  other  party  to 
that  same  transaction  are  sealed  in  death. 

Now,  the  rule  of  exclusion  of  a  parol 
agreement,  above  stated,  applies  as  well  to 
a  written  instrument,  whose  legal  import 
is  clear  and  definite  (as  to  the  rights  and 
liabilities  of  the  parties  thereto),  as  to  one 
where  specific  stipulations  are  fully  written 
out.  Between  such  instruments,  distinctions 
which  the  courts  have  sometimes  attempted 
to  make,  are  not  based  on  any  just  ground 
in  principle.  As  was  well  said  by  Judge 
Joynes,  in  his  able  and  exhaustive  opinion 
in  the  case  of  Woodward,  Baldwin  &  Co.  v. 
Foster,  reported  in  18  Gratt.  200,  205: 
"When  the  legal  import  of  a  contract  is  clear 
and  definite,  the  intention  of  the  parties  is,  for 
all  substantial  purposes,  as  distinctly  and  as 
fully  expressed  as  if  they  had  written  out  in 
words  what  the  law  implies.  It  is  immaterial 
how  little  or  how  much  is  expressed 
683  in  words  ^if  the  law  attaches 
to  what  is  expressed  a  clear  and  defi- 
nite import.  Though  the  writing  consists  of 
only  a  signature,  as  in  the  case  of  an  en- 
dorsement in  blank,  yet  where  the  law  at- 
taches to  it  a  clear,  unequivocal  and  defi- 
nite import,  the  contract  imported  by  it  can 
no  more  be  varied  or  contradicted  by  evi- 
dence of  a  contemporaneous  parol  agree- 
ment than  if  the  whole  contract  had  been 
wholly  written  out  in  words.  The  mischiefs 
of  admitting  parol  evidence  would  be  the 
same  in  such  cases  as  if  the  terms  implied 
by  law  had  been  expressed." 

This  rule,  while  applicable  to  all  cases  of 
written  instruments,  applies  ,especially  to 
mercantile  instruments.  In  Bank  of  United 
States  V.  Dunn,  6  Peters  R.  51,  Mr.  Justice 
McLean,  delivering  the  opinion  of  the  court, 
said:  "The  liability  of  a  party  to  a  bill  of 
exchange  or  promissory  note  has  been  fixed 
on  certain  principles  which  are  essential  to 
the  credit  and  circulation  of  such  paper. 
These  principles  originated  in  the  conven- 
ience of  commercial  transactions,  and  can- 
not now  be  departed  from." 

The  principles  thus  stated  have  been  rec- 
ognized by  the  whole  current  of  authorities, 
English  and  American.  Only  one  case  is 
cited  by  the  learned  counsel  for  the  appellee 
in  support  of  the  proposition  that  the  parol 
agreement,  as  stated  by  Gilmer,  can  be  set 
up  against  a  written  paper,  and  relied  on  by 
him  as  a  case  exactly  m  point,  and  that  is 
the  case  of  Pike  v.  Street,  reported  in  1 
Mood.  &  Malk.  226  (22  Eng.  C.  L.  299).    It 
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is  sufficient  Xo  remark  that  the  authority  of 
that  case  is  to  a  certain  extent  questioned 
in*  Foster  v.  Jolly,  i  Cromp.  Mees.  &  Ros. 
703,  and  seriously  questioned  by  Judge 
Joynes  in  Woodward,  Baldwin  &  Co.  v.  Foster 
(supra),  and  is  reported  by  Mr.  Bigelow  in 
his  volume  of  Overruled  Cases.  Whether  ex- 
pressly overruled  or  not,  it  is  contrary  to  the 

unbroken  current  of  authority  both  in 
684    ^England    and    in    this    country.     See 

cases  cited  by  Judge  Joynes  in  case 
cited  (supra);  also,  Brown  v.  Wiley.  20 
How.  U.  S.  R.  442;  Specht  v.  Howard,  16 
Wall.  U.  S.  R.  564;  Forsythe  v.  Kimbal,  1 
Otto  U.  S.  R.  291;  Brown  v.  Spofford.  5 
Otto  U.  S.  R.  474;  Cassidy  v.  Metcalf,  The 
Reporter,  Aug.  No.  1878,  p.  274. 

The  appellee,  however,  in  avoidance  of 
this  general  rule,  now  so  universally  rec- 
ognized by  the  courts,  seeks  to  shelter  him- 
self under  that  exception  to  the  general  rule 
which  confers  upon  courts  of  equity  the 
power  to  reform  or  rescind  a  written  con- 
tract made  under  a  mistake. 

In  this  case,  if  there  was  any  mistake 
shown,  it  was  a  mistake  of  law,  and  not  of 
fact  I  think  it  may  be  affirmed,  upon  the 
authorities,  that  mistakes  of  law,  unless  ac- 
companied with  fraud,  misrepresentation, 
concealment,  surprise  or  some  similar  peculiar- 
ity of  circumstances,  furnish  no  ground  of  eq- 
uity jurisdiction.  The  elementary  maxim 
ignorantia  legis  neminem  excusat  prevails  in 
the  administration  of  civil  as  well  as  criminal 
law,  and  is  as  potent  in  a  court  of  chancery  as 
in  a  common  law  court.  I  do  not  deem  it 
necessary  here  to  enter  upon  any  elaborate 
discussion  of  the  distinctions  made  by  the 
courts  between  mistakes  of  fact  and  mis- 
takes of  law;  nor  to  undertake  the  difficult, 
if  not  impossible,  task  of  reconciling  the  nu- 
merous adjudged  cases  on  this  subject  It  is 
sufficient  to  refer  to  the  opinion  of  Judge 
Staples  in  Zollman  v.  Moore,  21  Gratt  313, 
the  able  review  of  this  doctrine,  and  many  ad- 
judged cases  by  Judge  Story,  in  the  fifth  chap- 
ter of  his  work  on  Equity  Jurisprudence,  and 
the  notes  to  the  leading  case  of  Woollam  v. 
Heam,  reported  in  White  &  Tudor's  Leading 
Cases  in  Equity,  pp.  920,  980,  et  seq.,  where  all 
the  cases  are  collected,  and  to  deduce  from 
them  the  principles  which  must  govern  courts 
of  chancery  in  the  exercise  of  their  powers  in 

this    branch    of    equity   jurisprudence. 
688        ♦From  this  review  of  the  authorities, 

it  may  be  at  least  safely  affirmed  that 
the  province  of  courts  of  chancery  to  cor- 
rect mistakes  of  law  is  rarely  exercised,  and 
will  not  be  exercised,  unless  the  mistake  is 
ostablished  beyond  all  reasonable  doubt. 
The  burden  of  proof  is  always  on  the  party 
setting  up  the  parol  agreement,  who  must 
rebut  the  presumption  that  the  writing 
speaks  the  final  agreement,  by  the  clearest 
and  most  satisfactory  evidence.  As  was  well 
said  by  Black,  C.  J.,  in  Light  v.  Light,  9  Har- 
ris' R.  407:  "If  contracts  were  binding  only 
on  those  who  knew  what  construction  the 
courts  would  put  upon  them,  very  few  would 
stand.  No  system  of  jurisprudence  could  be  ad- 
ministered for  a  year  on  this  principle  without 
falling  to  pieces.    All   codes   have   therefore 


adopted  the  maxim  ignorantia  legis  neminem 
excusat.  It  is  therefore  a  general,  though 
not  invincible  rule,  that  in  the  absence  of  fraud 
and  undue  influence,  one  who  executes  an 
instrument  with  an  opportunity  of  knowing 
what  it  contains,  cannot  rely  on  ah  alleged 
misapprehension  of  its  legal  effect  as  a 
ground  of  equitable  relief." 

In  the  notes  to  the  leading  case  of 
Woollam  V.  Heam,  2  Lead.  Cases  in  Equity 
(supra),  the  learned  annotators,  after  a  most 
elaborate  review  of  the  numerous  adjudged 
cases  on  this  question,  declare  that  "the  refor- 
mation of  a  writing  on  the  ground  of  a  mis- 
take in  law  is  a  transcendent  exercise  of  ju^- 
cial  power  requiring  the  utmost  care  and  de- 
liberation. The  party  asks  that  he  may  not  be 
bound  by  words  which  he  has  made  his  own, 
by  putting  his  hand  to  the  instrument.  He 
must,  therefore,  show  how  he  came  to  adopt 
language  which  did  not  express  his  meaning. 
As  between  two  parties,  one  of  whom  main- 
tains that  a  writing  which  they  executed  con- 
veys their  intention,  while  the  other  contends 
that  it  does  not,  the  burden  of  proof  is  ob- 
viously on  the  latter.  The  explanation  should 
be  so  reasonable,  probable  and  natural,  as  to 

satisfy  the  mind  of  the  existence  of  the 
688    mistake,  and  that  *it  can  be  rectified 

without  injustice.  It  has  been  truly 
said  that  one  who  alleges  that  he  under- 
stood that  a  note  payable  on  demand,  or  in 
a  year  from  date,  was  to  be  renewed  indefi- 
nitely, or  delivered  up  unpaid  at  the  death 
of  the  promisee,  ou^ht  not  to  be  believed  on 
any  amount  of  testimony, 

"Courts  of  equity  do  not  sit  for  the  pro- 
tection of  men  who,  having  the  full  posses- 
sion of  their  faculties,  deliberately  express 
themselves  in  language  which  does  not  con- 
vey their  meaning." 

In  a  very  recent  case  decided  last  year  by 
the  supreme  court  of  the  United  States,  and 
reported  in  5  Otto  480,  Brown  v.  Spofford, 
and  which  is  a  case  exactly  in  point,  Mr. 
Justice  Clifford,  speaking  for  the  whole 
court,  said:  "Where  a  bill  of  exchange  was 
drawn  in  the  usual  form  and  was  protested 
for  non-payment,  the  court  held  twenty 
years  ago  that  parol  evidence  of  an  under- 
standing between  the  drawer  and  the  party  in 
whose  favor  the  bill  was  drawn,  was  inadmis- 
sible to  vary  the  terms  of  the  instrument 
*  *  *  Certain  fixed  principles  govern  the  li- 
ability of  parties  to  a  bill  of  exchange  or 
promissory  note,  which  are  essential  to  the 
credit  and  circulation  of  such  paper. .  *  *  * 
Decided  cases  of  the  most  authoritative  char- 
acter have  determined  that  parol  evidence  of 
an  oral  agreement  alleged  to  have  been  made 
at  the  time  of  drawing,  making  or  endorse- 
ment of  a  bill  or  note  cannot  be  admitted 
to  vary,  qualify,  contradict,  or  add  to  or 
subtract  from  the  absolute  terms  of  the 
written  contract." 

Upon  principle  and  authority,  therefore, 
I  am  clearly  of  opinion  that  the  evidence  ap- 
pearing in  the  record,  tending  to  prove  the 
alleged  parol  agreement  in  this  case,  is  plainly 
inadmissible,  that  it  ought  to  have  been  dis- 
carded by  the  court,  and  the  estate  of  Daniel 
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P.  Lewis,  the  drawer,  ought  to  have 

687  been  held  liable  for  tjie  sum  *of  money 
for  which  the  bill  of  exchange  was  drawn 

by  liim. 

But  there  is  still  another  ground  upon  which 
tbis  evidence  should  have  been  excluded  from 
any  consideration  by  the  court  in  this  case.  At 
the  time  of  the  alleged  parol  agreement  the 
partnership  of  Mason,  Martin  &  Co.  had  been 
dissolved-  The  debt  due  to  the  firm  by  Daniel 
P.  Lewis  had  been  set  apart  with  other  debts 
to  meet  the  outstanding  obligations  of  the 
firm.  The  claim  here  asserted  under  this  pa- 
rol agreement  is  asserted  in  a  court  of  equity. 
It  is  not  pretended  that  a  dollar  of  this  debt 
has  been  paid.  It  is  a  just  debt,  for  which  the 
defendant's  testator  received  full  considera- 
tion. He  asserts  this  claim  under  a  parol 
agreement  with  Martin,  one  of  the  firm,  which 
if  carried  out  would  be  a  palpable  fraud  on 
the  other  members,  and  the  creditors  of  the 
firm.  It  was  an  arrangement,  if  carried  out, 
which,  without  the  consent  of  the  other  mem- 
bers of  the  firm,  and  in  fraud  of  the  rights  of 
creditors,  would  be  an  attempt  to  satisfy  a 
good  debt  due  from  a  solvent  party  by  an  un- 
paid and  protested  order  upon  a  man  then 
failing,  if  not  insolvent,  and  now  a  declared 
bankrupt.  As  was  said  in  Harris  v.  Harris' 
cx'or,  23  Gratt  737,  746,  we  cannot  allow  a  de- 
fendant to  be  heard  in  a  court  of  equity  to 
say  that  his  own  act  is  to  be  avoided  by  his 
own  fraud.  By  a  stern  but  proper  policy  of 
the  law,  the  party  who  alleges  his  participa- 
tion in  a  fraud  is  excluded  from  the  proof 
which  would  show  it.  See  Harris  v.  Harris' 
cx'or,  23  Gratt.  737,  and  cases  there  cited. 

Upon  the  whole,  I  am  of  opinion  that  the 
decree  of  the  circuit  court  dismissing  the 
plaintiffs  bill  was  erroneous,  and  must  be 
reversed. 

MONCURE,  P.,  and  BURKS,  J.,  concurred 
in  the  opinion  of  CHRISTIAN,  J. 

688  *The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
their  counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  decree  aforesaid  and  the  argument  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
decree  of  the  said  circuit  court  dismissing 
the  appellant's  bills,  original  and  amended, 
as  to  the  executor  of  Daniel  P.  Lewis,  was 
erroneous.  It  is  therefore  decreed  and  or- 
dered that  the  said  decree  be  to  this  extent 
reversed  and  annulled,  and  that  the  appel- 
lant recover  of  the  appellee,  George  C.  Gil- 
mer, executor  of  Daniel  P.  Lewis,  deceased, 
out  of  any  assets  of  the  estate  of  his  tes- 
tator in  his  hands  to  be  administered,  her 
costs  by  her  expended  in  the  prosecution  of 
her  appeal  and  writ  of  supersedeas  here. 

And  this  court  now  proceeding  to  render 
such  decree  as  the  said  circuit  court  ought 
to  have  rendered,  it  is  ordered  and  decreed 
that  the  appellee.  George  C.  Gilmer,  execu- 
tor of  Daniel  P.  Lewis,  deceased,  pay,  out 
of  any  assets  in  his  hands  to  be  adminis- 
tered, to  the  appellant,  Martha  Ann  Martin, 
executrix  of  John   S.   Martin,   deceased,  the 


sum  of  one  thousand  eight  hundred  and  five 
dollars  and  seventy- five  cents  ($1,805.75),  with 
lawful  interest  thereon  from  the  1st  day  of 
January,  1867,  till  paid,  together  with  her  costs 
by  her  expended  in  said  circuit  court  up  to 
the  rendition  of  said  decree  of  the  23d  day  of 
May,  1873. 

Decree  reversed. 


689 


^Steptoe  V.  Pollard. 

September  Term,    1878,    Staunton. 
Absent,  Cukistian,  J. 


B,  who  is  a  machinist,  sells  to  P  a  steam  saw-mill  and 
fixtures,  &c,  and  undertakes  to  put  in  good  order, 
tbe  price  of  the  whole  being  $1,790.  S  had  ad- 
vanced the  money  to  P  to  pay  for  the  mill,  Ac,  and 
B  and  S  go  together  to  the  place  where  the  mill  is 
to  be  delivered  to  P.  There,  the  mill,  &c,  are 
delivered  to  P,  and  at  the  insunce  of  B,  P  gives 
4ii8  note  to  B  for  $145,  who  assigns  it  to  S,  and  P 
gives  his  three  bonds  to  S  for  the  balance  of  the 
purchase  money,  and  a  deed  of  trust  on  the  mill 
and  other  property,  real  and  personal,  to  secure  the 
bonds.  B  and  P  then  take  the  mill  to  the  land  of 
F,  where  it  is  to  be  put  up,  and  B  sets  it  up.  The 
mill  and  fixtures  were  not  in  fact  put  up  in  good 
order,  and  when  the  trustee  advertises  the  property 
for  sale,  P  enjoins  the  sale  on  the  ground  that  B 
had  failed  to  put  the  mill  and  fixtures  in  good  or- 
der, and  that  it  would  not  work,  and  that  P  had  sus- 
tained loss  to  a  large  amount,  which  he  states.  The 
evidence  being  very  contradictory,  the  court  directs 
an  issue  to  ascertain  what  amount  of  injury,  if  any, 
P  had  sustained  by  any  breach  of  warranty  or  mis- 
representations falsely  and  knowing  their  falsehood 
made  by  B  as  to  the  condition  of  the  said  mill. 
The  jury  return  a  verdict  for  $600  damages  in 
favor  of  P — Held: 

1.  Novation — Set-Off.* — The  giving  of  the  bonds 
by  P  to  S  was  not  a  novation  of  the  debt  of  P  to 
B,  and  P  is  entitled  to  have  the  damages  sus- 
tained set  off  as  a  credit  on  his  bonds  to  S. 

2.  Res  Gestae — BTldence. — Statements  of  B 
as  to  his  undertaking  to  put  the  mill  and  fixtures 
in  good  order,  made  when  the  mill  was  delivered, 
in  the  presence  of  S,  and  while  he  was  putting  it 
up  on  the  farm  of  F,  were  part  of  the  rgj  ges- 
tae,  and    competent   evidence   against    S. 

090  *8.  Appeal — Bill  off  Bzeeptlon. — 
Though  S  objected  to  the  statements  being 
given  in  evidence  and  excepted,  yet  as  the  ex- 
ception docs  not  state  what  the  Aatements  were, 
the  appellate  court  cannot  know  that  S  was  in- 
jured by  them. 
4.  laaae  oat  off  Chancery — ^Ineompetent 
Evidence.! — It  being  an  issue  out  of  chan- 
cery, the  court  might  render  a  decree  in  the 
cause  upon  the  proper  pleadings  and  evidence, 
without  regarding  any  improper  evidence,  and  if 
the  competent  evidence  justifies  the  decree  it  will 
not  be  reversed  because  incompetent  evidence 
was  admitted  before  the  jury. 

'Novation— Intention    off   Partlea.— See   Ni- 

day  V.  Harvey,  9  Gratt.  454. 

tPower  off  Court — laave  Ont  off  Chancery. 

— ^Upon  the  power  of  the  court  in  a  trial  of  an  issue 
out  of  chancery  see  StepCoe  v.  Flood,  31  Gratt.  345, 
citing  principal  case. 
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This  case  was  argued  at  Wytheville,  and 
decided  at  Staunton.  It  is  very  fully  stated 
by  Judge  Moncure  in  his  opinion. 

Griffin,  for  appellant. 

There  was  no  counsel  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  certain  decrees 
and  orders  of  the  circuit  court  of  Roanoke 
county.  The  facts  of  the  case,  and  the 
pleadings  and  proceedings  in  it,  so  far  as 
it  is  material  to  state  them,  seem  to  be  sub- 
stantially as  follows: 

About  the  26th  of  March,  1872,  Shepherd 
Pollard  contracted  with  John  M.  Brosius  to 
purchase  of  the  latter  one  steam  saw-mill 
and  fixtures,  one  wagon,  one  log  carrier  and 
one  extra  large  saw;  the  first  at  $1,500,  the 
second  at  $145,  the  third  at  $125,  and  th^ 
fourth  at  $20,  all  aggregated  together,  at 
$1,790  or  thereabouts,  all  on  time.  The  said 
property  was  to  have  been  delivered  on  or 
before  the  20th  of  April,  1872,  but  was  not 
in  fact  delivered  until  the  11th  of  June,  1872, 
on  which  day  the  said  Pollard  executed  his 
negotiable  note  at  ninety  days  for  $145,  and  his 
three  bonds  each,  for  $546.66,  with  interest 
thereon  from  the  date  thereof  till  paid,  and 
payable  eight,  sixteen  and  twenty-four 
681  months  after  date,  respectively.  *The 
said  negotiable  note  was  endorsed  or  as- 
signed by  said  Brosius  to  John  R.  Steptoe, 
and  the  said  bonds  were  made  payable  to 
said  Steptoe — the  said  Brosius  being,  it 
seems,  indebted  to  the  said  Steptoe  on  ac- 
count of  the  said  milk  On  the  same  day  on 
which  the  said  property  was  delivered,  and 
the  said  bonds  were  executed,  to-wit:  on  the 
said  11th  day  of  June,  1872,  the  said  Pollard 
executed  a  deed  of  trust  conveying  the  same 
property  and  a  tract  of  land,  two  mares  and 
two  horses,  to  Robert  S.  Quarles,  in  trust  to  se- 
cure the  payment  of  the  said  debts  to  the 
said  Steptoe. 

The  said  Pollard  having,  as  was  alleged, 
made  default  in  the  payment  of  a  part  of 
said  debt,  the  said  trustee,  Quarles,  on  the  23d 
of  June,  1874,  in  pursuance  of  the  said  deed 
of  trust,  advertised  for  sale  the  property 
thereby  conveyed ;  but  before  it  was  sold,  and 
on  the  day  on  which  the  sale  was  advertised 
to  have  been  made,  to-wit:  the  14th  of  July, 
1874,  the  said  Pollard  applied  for  and  obtained 
an  injunction  of  said  sale  from  the  judge  of 
the  circuit  court  of  Roanoke  county. 

In  the  bill  on  which  said  injunction  was  ob- 
tained, the  said  Pollard,  the  complainant, 
charged,  among  other  things,  that  "the  said 
property  was  to  be  delivered  on  or  before  the 
20th  April,  1872,  and  to  be  delivered  in  good 
working  order,  all  to  be  taken  to  pieces,  over- 
hauled, repaired,  put  in  number  one  working 
order,  and  put  up  again  so  as  to  work  in  good 
condition  on  or  before  said  20th  April,  1872, 
all  whereof  said  Brosius  guaranteed  to  com- 
plainant; that  on  the  11th  June,  1872,  the 
said  property  was  all  delivered,  except  a  few 
parts  of  the  wagons,  which  never  were  deliv- 
ered; that  the  extra  large  saw  never  was  put 
up  and  could  not  be  got  to  work,  but  heated 


and  bent  and  got .  warped  and  limber,  and 
would  not  work  and  was  perfectly  worthless, 
whereby  complainant  was  damaged  $145;  that 

complainant  wrote  to  said  Brosius  three 
698      different  times  requesting  *him  to  take 

the  said  extra  saw  back  or  compensate 
complainant  in  some  way,  so  that  he  would 
not  be  a  looser  thereby,  but  received  no  an- 
swer; that  the  engine  had  never  been  over- 
iiauled  and  repaired  and  put  in  good  working 
order,  as  agreed  upon,  before  its  delivery  to 
the  complainant,  but  only  blacked  up,  so  that 
one  of  the  flues  was  in  such  condition  that  it 
had  to  be  plugged  by  the  said  Brosius  himself 
after  its  delivery,  and  never  has  been  and 
could  not  be  used  at  all  since  its  delivery,  and 
that  in  other  respects  it  was  defective  and  out 
of  order,  so  as  greatly  to  impair  its  value  to 
the  amount  of  at  least  $350 ;  that  from  the  20th 
April,  1872,  complainant  was  expecting  the 
said  steam  saw-mill  and  other  property,  and 
was  induced  so  to  expect  it  by  frequent  letters 
from  the  said  Brosius  promising  to  deliver 
same  from  week  to  week,  and  so  was  kept 
from  farming  and  other  business  to  his  dam- 
age to  the  extent  of  at  least  $200;  that  com- 
plainant paid  a  negotiable  note  for  $145,  given 
on  said  purchase;  that  one  bond  executed  by 
complainant  for  $546.66,  due  11th  June,  1874, 
was  assigned  to  Charles  L.  Cocke,  to  pay  which 
complainant  has  already  made  arrangements 
or  has  actually  paid  the  whole;  that  soon 
after  the  delivery  of  said  property  complain- 
ant paid  $65  in  one  milch  cow  to  said  Brosius; 
that  complainant  knew  nothing  of  steam 
saw-mills  and  engines  and  fixtures  at  the 
time  of  the  purchase  and  delivery  thereof  to 
him  by  said  Brosius;  that  said  Steptoe  and 
Brosius  were  present  together  at  the  time  of 
the  sale  of  said  property  to  complainant,  but 
the  latter  was  not  aware  of  the  connection  of 
said  Steptoe  with  the  transaction  until  after- 
wards. "Complainant  looked  upon  said  Brosius 
as  the  actual  owner  of  the  said  property, 
and  gave  the  deed  of  trust  as  aforesaid 
merely  to  gratify  him,  and  therefore  let  him 
have  the  cow  at  $65 ;  th^t  he  was  induced  so 
to  look  upon  said  Brosius  by  the  actions  of 

said  Brosius  and  said  Steptoe;  that  it 
683      was  not  until  *six  months  or  more 

afterwards  that  complainant  found  out 
that  the  said  Steptoe  was  the  real  owner  of 
the  said  property,"  &c..  &c 

The  said  Steptoe,  Quarles  and  Brosius 
were  made  defendants  to  the  said  bill  and 
answered  the  same.  The  said  Brosius  in  his 
answer,  among  other  things,  says:  "That 
in  March,  1872,  this  respondent  being  in- 
debted to  his  co-defendant,  John  R.  Steptoe, 
and  desiring  to  make  an  arrangement  to  pay 
the  debt  by  appropriating  the  proceeds  of 
the  sale  of  the  property  specified  in  the  bill, 
met  the  plaintiff  and  said  Steptoe  at  Salem 
depot  some  few  weeks  after  having  bargained 
with  the  plaintiff  for  a  sale  of  said  property, 
and  on  that  day  and  at  that  place  delivered 
the  propertv  to  the  plaintiff  in  the  exact  con- 
dition in  which  he  had  purchased  it,  and  by 
agreement  then  and  there  between  them  the 
plaintiff  executed  his  notes  or  bonds,  not  to 
this  respondent,  but  to  the  said  Steptoe,  and 
to  secure  their  payment,  the  plaintiff  that  day, 
in  pursuance  of  an  agreement  then  made  at 
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the  depot  with  said  Steptoe,  executed  the  deed 
of  trust  in  the  bill  mentioned.  This  respond- 
ent was  no  party  to  that  deed,  and  is  m  no 
way  interested  in  it,  the  same  being  matter 
of  arrangement  and  contract  between  Pollard 
and  Steptoe  to  their  mutnal  satisfaction.  This 
respondent  denies  most  positively  that  there 
was  any  warranty  of  the  engine  or  any  of 
the  machinery,  and  affirms  that  he  refused 
to  warrant  it,  but  left  the  plaintiff  to  judge 
of  its  value.  He  denies  that  there  was  any 
delay  in  its  delivery,  as  charged  in  the  bill, 
bnt  that  the  property  was  delivered  at  Salem 
depot  on  the  day  the  notes  or  bonds  and 
deed  of  trust  were  executed,  and  was  there 
and  then  received  and  hauled  away  by  the 
plaintiff  without  objection  or  complaint  of 
any  kind,"  &c.,  &c.  "Respondent  denies 
that  any  of  this  property  was  owned  by  his 
co-defendant,  Steptoe,  when  sold  to  the 
plaintiff,  but  was  the  bona  fide  property  of 
this  respondent,  and  Steptoe,  as  a 
684  creditor  of  *respondent,  agreed  to  take 
the  notes  or  bonds  of  the  plaintiff, 
properly  secured,  and  give  respondent  credit 
therefor.  Respondent  denies  the  allegation 
that  the  plaintiff  sustained  damage  in  his 
farming  operations  by  any  delay  in  receiving 
the  mill,  but  on  the  contrary,  told  respond- 
ent if  he  had  had  it  sooner  than  he  got  it,  he 
could  not  have  used  it  by  reason  of  other 
engagements.  Respondent  denies  that  there 
was  any  partnership  between  himself  and 
said  Steptoe  up  to  and  at  the  time  of  these 
transactions,  or  in  the  ownership  of  said 
property."  "This  respondent  denies  in  toto 
every  allegation  of  the  bill  imputing  fraud, 
misrepresentation,  covin  or  deceit  to  him, 
and  insists  that  when  the  plaintiff  received 
the  property  he  had  purchased  from  respond- 
ent, and  recognized  the  transfer  of  the  price 
by  respondent  to  said  Steptoe,  and  executed 
his  notes  or  bonds  to  said  Steptoe,  and  a 
deed  of  trust  to  secure  them,  it  terminated 
all  interest  on  the  part  of  this  respondent 
in  the  subject," 

The  answer  of  Quarles  is  not  material  to 
be  stated. 

In  the  answer  of  Steptoe  he  says,  among 
other  things,  which  need  not  be  here  repeated, 
"that  he  has  read  the  answer  of  his  co-defend- 
ant, John  M.  Brosius,  to  the  bill  in  this 
cause,  and  he  hereby  adopts  the  same  as  a 
part  of  this  answer,  so  far  as  the  statements 
thereof  are  applicable  to  his  defence." 

Many  depositions  were  taken  and  filed  in 
the  cause  on  the  side  both  of  the  plaintiff  and 
defendants.  They  are  very  conflicting  in 
their  statements;  those  of  the  plaintiff  tend- 
ing strongly  to  sustain  the  allegations  of  his 
bill,  while  those  of  the  defendants  tend 
strongly  to  sustain  the  contrary.  It  is  not 
material  to  repeat  here  the  details  of  the  tes- 
timony, which  is  all  set  out  in  the  record. 

On  the  9th  of  October,  1875,  the  cause  came 
on  to  be  heard  upon  the  bill  and  exhibits, 
answers,  depositions  and  motion  of  defend- 
ants to  dissolve  the  injunction,  and  was 
argued  by  counsel;  on  consideration 
W  whereof,  the  *court  overruled,  for  the 
present,  the  motion  to  dissolve  the 
injunction,  and  decreed  ''that  a  jury  be  sum- 


moned to  try,  on  the  common  law  side  of  this 
court,  the  issue,  and  determine  what  amount 
of  damage,  if  any,  the  complainant.  Pollard, 
has  sustained  by  any  breach  of  warranty  or 
misrepresentations  falsely  made  by  the  de- 
fendant, John  M.  Brosins'  said  Brosius,  at 
the  time  of  making  saia  representations, 
knowing  them  to  be  false  as  to  the  rendi- 
tion of  the  steam  saw-mill  sold  by  the  de- 
fendant, Brosius,  to  the  complainant,  bnep- 
hcrd  Pollard:  upon  the  trial  of  which  issue, 
the  said  Pollard  is  to  hold  the  affirmative 
and  the  defendant  the  negative." 

The  said  issue  was  accordingly  tried  by  a 
jury  which,  on  the  7th  day  of  October, 
1876,  found  a  verdict  in  these  words:  "We, 
the  jury,  find  for  the  plaintiff  and  assess  his 
damages  at  six  hundred  dollars;"  which 
verdict  was  ordered  to  be  certified  to  the 
chancery  side  of  the  court. 

On  the  trial  of  the  issue,  the  defendants 
excepted  to  an  opinion  of  the  court  given  upon 
said  trial,  and  tendered  a  bill  of  exceptions, 
which  was  accordingly  signed  and  sealed  by 
the  court  and  made  a  part  of  the  record ;  from 
which  it  appears  "that  on  the  trial  of  the 
issues  in  the  cause,  testimony  having  been 
introduced  tending  to  show  that  the  defend- 
ant, Brosius,  sold  to  plaintiff,  Pollard,  the  mill 
and  engine  in  the  proceedings  mentioned; 
that  the  defendant,  Steptoe,  who  was  surety 
for  defendant,  Brosius,  for  the  purchase 
money  for  the  said  steam  saw-mill,  and  who 
was  authorized  (as  well  as  was  defendant, 
Brosius),  to  sell  the  same,  and  who  was  anx- 
ious to  sell  the  same,*  and  was  looking  around 
for  a  purchaser  of  the  same,  accompanied  the 
complainant,  Pollard,  and  the  defendant, 
Brosius,  from  Liberty  to  the  place  where  the 
steam  saw-mill  then  was,  a  distance  of  eight 
miles,  in  order  to  effect  the  sale  of  the  same, 
and  was  present  pending  part  of  the  negotia- 
tions for  the  sale  of  the  same,  but  was  not 
present  at  the  conclusion  of  the  said 
686  sale;  ^that  the  said  Brosius  was  the 
owner  of  the  said  engine,  and  at  the 
time  of  sale  agreed  that  he  would  put  the 
engine  in  repair  so  that  the  same  should 
be  as  good  as  new;  that  the  engine  and  mill 
was  to  be  delivered  at  the  Salem  depot  on  the 
Atlantic,  Mississippi  and  Ohio  railroad;  and 
that  the  said  Brosius  should  set  and  start  the 
said  steam  saw-mill  in  good  running  order; 
that  subsequently  the  engine  and  mill  was 
brought  to  said  depot,  and  that  said  Brosius, 
the  defendant,  Steptoe,  and  complainant  be- 
ing present,  the  said  mill  and  engine  was 
delivered  to  and  received  by  the  complainant, 
who,  accompanied  by  said  Brosius,  took  same 
to  Frautz's  farm,  where  the  same  was  to  be 
set  up  and  started  in  good  running  order; 
but  before  the  same  was  delivered,  the  plaintiff 
asked  Brosius  if  he  had  put  the  engine  in 
good  order,  and  was  told  by  him  that  he  had 
not,  but  that  he  would  do  so ;  that  it  was  then 
agreed  between  Brosius,  Pollard  and  Steptoe 
that  the  said  plaintiff  (Pollard),  should  exe- 
cute his  bonds  to  said  Steptoe,  who  was  a 
creditor  of  said  Brosius  for  the  purchase 
money  of  said  mill  and  engine,  and  a  deed  of 
trust  to  secure  the  payment  of  the  same;  that 
accordingly   the    plaintiff   did    execute    and 
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deliver  his  bonds  to  the  said  Steptoe  for  the 
payment  of  the  purchase  money,  and  did 
execute  the  deed  of  trust  to  secure  the  pay- 
ment of  the  same,  the  said  Steptoe  being  then 
and  there  a  creditor  of  said  Brosius,  who 
accepted  said  bonds  and  deed  of  trust  in 
pajrment  of  said  indebtedness  of  said  Brosius 
to  him.  The  plaintiff  then  asked  a  witness 
to  state  and  detail  conversations  and  declara- 
tions made  by  said  Brosius  at  the  said  depot 
before  the  execution  of  the  said  bonds  and 
deed  of  trust,  and  in  the  absence  of  said 
Steptoe,  and  on  Frautz's  farm  whilst  Brosius 
was  engaged  in  setting  and  starting  the  said 
steam  saw-mill  under  the  said  contract  of 
sale,  after  the  execution  of  the  said  bonds  and 
deed  of  trust,  and  in  the  absence  of  the  said 
Steptoe,  in  respect  to  the  condition  and 

687  contract  in  regard  to  said  ♦engine;  to 
which  testimony,  giving  the  declara- 
tions of  said  Brosius  after  the  execution  of 
the  boads  and  deed  of  trust,  and  in  the 
absence  of  said  Steptoe,  as  to  what  were 
the  terms  of  said  contract,  and  how  far  said 
contract  had  been  performed,  the  defendant, 
Steptoe,  by  counsel,  objected;  but  the  court 
overruled  the  objection  and  permitted  said 
testimony  to  be  given  to  the  jury;  to  which 
opinion  of  the  court  the  defendant,  Steptoe, 
excepted." 

A  verdict  having  been  found  for  the  plain- 
tiff on  the  issue  as  aforesaid,  the  defendant, 
Steptoe,  moved  for  a  new  trial  of  said  issue, 
because: — 

1.  The  verdict  was  contrary  to  the  law 
and  the  evidence. 

2.  The  court  admitted  improper  and  il- 
legal testimony  to  go  to  the  jury,  in  this,  that 
the  admissions  and  statements  of  John  M. 
Brosius  as  to  the  terms  of  sale,  and  his  failure 
to  comply  with  his  part  of  the  contract  made 
after  the  execution  of  the  bonds  and  deed 
of  trust,  were  allowed  to  be  given  in  evi- 
dence to  affect  the  rights  of  said  Steptoe. 

3.  The  verdict  is  not  responsive  to  the 
issues  directed. 

.4.    The  damages  are  excessive. 

On  the  14th  of  October,  1876,  the  cause 
came  on  again  to  be  heard  upon  the  papers 
formerly  read  and  the  certified  verdict  of  the 
jury  upon  the  issue  aforesaid  and  the  said 
motion  for  a  new  trial  of  said  issue,  and 
was  argued  by  counsel;  upon  consideration 
whereof  the  court  overruled  said  motion  and 
decreed  that  one  of  the  commissioners  of  the 
court  should  take  an  account  of  the  payments 
made  by  the  complainant,  or  any  one  for 
him,  in  discharge  of  his  indebtedness  for  the 
steam  saw-mill  aforesaid,  and  the  balance 
due  upon  said  purchase,  and  make  report,  &c. 
And  by  consent  of  parties  the  court  further 
decreed  that  the  sheriff  of  the  county  should 
be  appointed   receiver  in  the  cause  to 

688  take  charge  of  the  steam  saw-mill  ♦and 
sell  the  same,  either  privately  or  by 

public  auction,  as  in  his  judgment^  would 
best  promote  the  interests  of  all  concerned, 
upon  a  credit  of  twelve  months,  except  as  to 
so  much  as  was  necessary  to  defray  the 
expenses  of  sale  which  might  be  required  in 
cash;  and  said  receiver  was  directed  to  ad- 
vertise the  sale  and  report  his  proceedings 


to  the  court.  And  exception  being  taken  by 
the  defendants  to  the  opinion  of  the  court 
overruling  their  motion  for  a  new  trial  of 
the  issue  by  a  jury  as  aforesaid,  and  a  cer- 
tificate of  the  facts  asked  for,  the  court 
declined  to  give  such  certificate  because  the 
evidence  was  conflicting,  but  certified  the 
evidence  to  have  been  as  set  forth  in  the 
certificate  contained  in  the  record,  marked 
"certificate  of  evidence." 

Commissioner  Palmer  made  a  report  in 
pursuance  of  said  decree  of  the  14th  of 
October,  1876,  to  which  report  sundry  ex- 
ceptions were  taken  by  the  plaintiff;  and  the 
receiver  appointed  by  said  decree  also  made 
his  report  in  pursuance  thereof,  sho^ng 
that  after  advertising  the  said  steam  saw^ 
mill  in  the  Salem  Register  for  sixty  days^ 
and  no  bidders  appearing  to  buy  at  the  pub- 
lic sale  so  advertised,  he  sold  the  same  to 
John  R.  Steptoe  privately,  by  and  with  the 
consent  of  Shepherd  Pollard,  for  the  sum 
of  $350,  of  which  sum  $28  was  paid  in  cash, 
ana  for  the  balance  ($322)  bond  was  taken 
from  said  Steptoe,  with  surety  on  twelve 
months'  time. 

On  the  20th  of  June,  1877,  tfie  cause  came 
on  to  be  heard  upon  the  papers  formerly 
read,  the  report  of  Commissioner  Palmer  and 
the    exceptions    thereto,    on    consideration 
whereof  the  court  decreed  that  the  said  verdict 
be  approved  and  confirmed,  that  the  plain- 
tiff's first  exception  to  said  report  be   sus- 
tained,   and    his    other    exceptions    thereto 
overruled.    "And  the  court  being  of  opinion 
that  the  damages  found  by  the  jury  are  for 
breach  of  warranty  or  misrepresentation  at 
the  time  of  the  contract,  the  amount 
688      found  by  the  jury  should  be  *entcred 
as  a  credit  to  the  complainant  as  of  the 
date  of  the  contract,  and  the  court  having 
the    report   of    Commissioner    Palmer    cor- 
rected by  said  commissioner  in  accordance 
with  this  opinion,  as  appears  by  statement 
marked  *A,'  filed  as  part  of  the  decree;  and 
it  appearing  from  said  corrected  statement 
that  the  amount  due  and  unpaid  by  com- 
plainant to  said  Steptoe  for  said  saw-mill, 
&c.,  was  the  sum  of  $602.06,  as  of  April  1st, 
1877,  with  interest  on  $524.62,  part  thereof 
from  said  date,  which  sum  is  to  be  reduced 
b"  $307.16,  the  worth  at  the  time  of  the  bond 
for  $322  executed  19th  January.  1877,  by  said 
Steptoe  as  purchaser  of  the  said  steam  saw- 
mill, and  payable  at  twelve  months,  shows 
as  follows:    An  indebtedness  of  $602.06  less 
$307.16,  or  $294.90  as  the  balance  remaining 
unpaid   from   the   said   complainant   to    the 
said   Steptoe,  as  to  which  amount  the    in- 
junction heretofore  granted  is  dissolved,  and 
as  to  the  residue  of  the  claim  of  the   said 
Steptoe,  said  injunction  is  perpetuated;  and 
it  is  decreed  that  the  said  Steptoe  do   re- 
cover of  the  complainant  the  said  sum   of 
$294.90.  with  interest  thereon  from  the   1st 
day  of  April,  1877,  till  paid;  and  it  is  further 
decreed  that  unless  the  sum  of  $294.90,  with 
its  interest  aforesaid,  be  paid  by  the  com- 
plainant  to   the   said   Steptoe    within   sixty 
days  from  this  date,  then  said  Quarles,   as 
trustee   as   aforesaid,   shall   proceed  to    en- 
force the  deed  of  trust  in  the  bill  and  pro- 
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ceedings  mentioned  as  to  the  property  in 
said  deed  mentioned  (besides  the  steam 
saw-mill),  so  far  as  it  may  be  necessary  to 
pay  the  said  sum  of  $294.90,  with  its  interest 
and  the  cost  and  expenses  of  sale.  And  the 
bond  of  $322  executed  by  Steptoe  having 
been  directed  to  be  credited  on  his  claim 
against  the  complainant,  Special  Receiver 
W.  W.  Brand  is  directed  to  cancel  said  bond 
and  deliver  it  to  said  Steptoe."  And  there 
was  then  a  decree  for  the  complainant's 
costs  against  the  defendant  Steptoe, 

700  and  that  *they  may  be  set  off  against 
the  said  sum  of  $294.90,  and  its  inter- 
est aforesaid,  so  far  as  the  same  may  extend. 

The  appellant  complains  of  being  ag- 
grieved by  the  orders  and  decrees  made  in 
this  case,  and  especially  the  decree  of  the 
20th  day  of  June,  1877,  and  assigns  the  fol- 
lowing errors  in  the  same,  which  will  be 
noticed  in  their  order  of  assignment: 

"1.  The  injunction  should  have  been  dis- 
solved upon  the  motion  first  made,  because 
it  appeared  that  said  complainant  executed 
the  bonds  to  your  petitioner  and  the  deed 'of 
tnist  to  secure  their  payment,  and  thereby 
promised  to  pay  said  sums  to  your  petitioner 
after  said  steam  saw-mill  had  been  received, 
and  without  informing  your  petitioner  of 
any  warranty  or  representation  made  by 
said  Brosius,  and  without  making  known  to 
him  any  claim,  contingent  or  otherwise, 
against  said  Brosius,  to  be  set  of  by  said 
complainant  ag^ainst  said  bonds,  and  said 
complainant  is  thereby  estopped  from  set- 
ting up  any  such  claim  against  your  peti- 
tioner." 2  Rob.  Prac.  p.  267  (old  ed.),  and 
cases  cited. 

The  court  below  did  not  err  in  this  respect. 
The  case  is  palpably  different  from  the  cases  I 
cited  and  relied  on  by  counsel  in  support  of  | 
this  assignment  of  error.  In  those  cases  there 
was  a  manifest  intention  on  the  part  of  the 
debtor,  in  becoming  bound  to  the  third 
party,  to  waive  any  defences,  legal  or  equita- 
ble, he  may  have  had  against  the  original 
creditor.  The  transaction  with  the  new  cred- 
itor, was,  in  effect,  a  novation  of  the  debt, 
whereas  in  this  case  there  was  no  intention 
of  the  parties  to  novate  the  debt,  nor  that 
any  rignt  of  either  of  the  original  contract- 
ing parties,  inter  se,  should  be  surrendered. 
Shepherd  Pollard  was  willing,  and  he  so 
declared,  to  pay  any  debt  he  mi^ht  owe  in 
the  transaction  to  John  M.  Brosms,  or  any 
other  person  he  might  designate.  It  was 
immaterial  to  him  to  whom  he  paid 

701  it.     He  *might  have  given  his  bonds 
to  Brosius,  who  might  have  assigned 

them  to  Steptoe.  Had  he  done  so,  he  would 
in  the  absence  of  a  special  agreement  to  the 
contrary,  certainly  not  have  surrendered 
any  of  his  defences,  legal  or  equitable,  to 
the  assignee.  The  actual  transaction  was 
in  effect  the  same  thing.  Instead  of  giving 
his  bonds  to  Brosius  to  be  assigned  to 
Steptoe,  he  gave  them  directly  to  Steptoe. 
He  derived  no  benefit  whatever  from  that 
mode  of  settlement,  while  Steptoe  was 
thereby  himself  greatly  benefited.  Instead 
of  having  Brosius  alone  for  his  debtor 
without  any  security  for  the  debt,  he  ac- 


quired the  bonds  of  Pollard  secured  by  deed 
of  trust,  not  only  on  the  saw-mill  and  fix- 
tures, but  also  on  a  large  additional  estate, 
real  and  personal,  and  Brosius  himself  re- 
mained still  bound  for  the  debt,  but  not 
as  assignor.  The  negotiable  note  for  $145 
was  payable  to  Brosius,  who  endorsed  it  to 
Steptoe,  and  the  bonds  would  no  doubt  have 
been  payable  and  assigned  in  the  same  way, 
but  that  the  course  actually  pursued  was 
more  direct  and  simple.  Pollard  says  that 
he  considered  Brosius  as  still  the  owner  of 
the  debt,  notwithstanding  the  bonds  were 
payable  to  Steptoe;  which  he  supposed  was 
mduced  by  a  purpose  which  he  named.  But 
whether  that  be  true  or  not,  the  effect  is  the 
same,  in  the  absence  of  a  clear  intention  to 
the  contrary.  Instead  of  which,  it  is  mani- 
fest from  all  the  surrounding  facts  and  cir- 
cumstances, that  Pollard  intended  by  the 
form  of  the  transaction  to  surrender  no  de> 
fence,  legal  or  equitable. 

The  distinction  between  this  case  and  the 
cases  cited  on  this  branch  of  the  subject  by 
the  counsel  for  Steptoe  is  manifest.  Those 
cases  are  Buckner,  &c.,  v.  Smith,  1  Wash. 
296 ;  Hoomes,  ex'or  of  Elliott,  v.  Smock,  Id. 
389;  Davis'  adm'r  v.  Thomas,  &c.,  5  Leigh 
1;  Pettit  V.  Jennings,  &c.,  2  Rob.  R.  676. 
But  it  is  needless  to  state  and  review  these 
cases,  and  we  will  proceed  to  consider  the 

next  assignment  of  error,  which  is: 
702  *"2.    It  was  error  to  direct  an  issue 

in  said  cause,  because  it  was  clear  from 
the  evidence  that  the  mill  had  been  delivered 
in  good  order,  and  that  the  complainant  ^as 
fully  satisfied  with  it  and  made  repeated 
promises  to  comply  with  his  contract  to  pay  off 
his  bonds  long  after  he  received  said  mill." 

The  grounds  of  defence  relied  on  in  the 
injunction  bill  were  palpable,  if  true.     Had 
they  been  confessed  by  the  answers,  they 
would  certainly  have  entitled  Pollard  to  the 
relief  which  he  claimed.    They  were  denied 
by  the  answers  of  Brosius  and  Steptoe,  to 
which  the  plaintiff  replied  generally.     The 
evidence  on  each  side  was  conflicting.    The 
evidence  of  the  plaintiff  fully  sustained  the 
allegations  of  his  bill,  while  that  of  the  de- 
fendants, Brosius  and  Steptoe,  was  to  the 
contrary.     What,  in  such  a  state  of  doubt 
and  difficulty,  was  the  court  to  do  but  to 
direct  an  issue  to  be  tried  by  a  jury?  which 
was  accordingly  ordered.    That  it  was  proper 
so  to  order,  is  manifest,  and  such  propriety 
is  shown  by  the  cases  cited  by  the  counsel 
for  the  appellees,  if  any  citation  of  author- 
ity can  be   necessary   on   such   a   question. 
Those  cases  are  Isler,   &c.,  v.   Grove,   &c., 
8  Gratt.  257;  Mettert  v.  Hagan.  18  Id.  231; 
Hord's   admV  v.   Colbert,   28   Id.   49.     The 
complainant's    repeated    promises   to   make 
payment,  referred  to  in  this  assignment  of 
error,  no  doubt  had  reference  to  what  he 
actually  owed  after  deducting  all  the  dis- 
counts to  which  he  was  entitled.     But  even 
if  they  referred  to  the  whole  original  debt 
they  would  not  estop  him  from  making  any 
defence  to  which  he  might  otherwise  have 
been  entitled,  as  such  promises  were  made 
without  consideration.     We  think  the  court 
did  not  err  in  ordering  an  issue. 
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.  "3.  If  an  issue  was  proper,  your  petitioner 
should  not  have  been  made  a  party  defend- 
ant, and  required  to  defend  the  same  for 
the  reason  that  the  issue  to  be  tried  was 
solely  a  matter  between  the  said  com- 
708  plainant  and  the  *said  Brosius,  as  by 
his  contract  the  said  Pollard,  in  effect, 
agreed  to  look  to  said  Brosius  alone  for 
reparation  in  case  he  was  injured,  and  your 
petitioner  agreed  to  look  to  said  complain- 
ant alone  for  the  amount  of  said  bonds,  and 
said  Brosius  was  relieved  from  his  indebted- 
ness to  your  petitioner  to  the  amount  of 
said  bonds." 

We  think  this  assignment  of  error  is 
wholly  unfounded  in  fact,  as  plainly  appears 
from  what  we  have  already  said  in  regard 
to  the  first  and  second  assignments  of  error, 
and  nothing  more  need  therefore  be  said  in 
regard  to  it.  The  next  assignment  of  error 
is — 

"4.  If  your  petitioner  was  to  be  affected  by 
said  verdict  found  upon  said  trial,  then  it  was 
error  in  said  court  to  allow  to  go  to  the  jury 
as  evidence  the  declarations  made  by  said 
Brosius  after  said  contract  was  entered  into, 
and  in  the  absence  of  your  petitioner." 

There  are  several  reasons  why  we  think 
this  assignment  of  error  is  not  well  founded. 
In  the  first  place,  Brosius  and  Stcptoe  were 
both  interested  in  the  sale  made  by  Brosius 
to  Pollard.  But  Brosius  was  the  vendor  and 
made  the  contract  of  sale  for  the  benefit  of 
himself  and  Steptoe.  Steptoe  was  sometimes 
present  and  sometimes  absent,  pending  the 
negotiation  between  vendor  and  vendee,  and 
before  and  at  the  execution  of  the  bonds  and 
deed  of  trust.  The  transaction  was  not  con- 
cluded on  the  last-mentioned  occasion;  after 
the  delivery  of  the  property  and  the  execution 
of  the  bonds,  note  and  deed  of  trust,  some- 
thing still  remained  to  be  done  by  Brosius 
and  Pollard  in  execution  of  the  contract.  The 
mill  was  to  be  set  up  and  set  in  motion  under 
thfe  superintendence  and  direction  of  Brosius, 
who  was  a  machinist  and  had  full  experience 
in  the  matter,  while  Pollard  was  ignorant  and 
knew  nothing  on  the  subject,  as  he  declared 
to  Brosius.  Immediately  after  the  delivery 
of  the  property  and  the  execution  of  the 
bonds  and  deed  of  trust  at  Salem,  Brosius 
and  Pollard  went  together  to  Frautz's 
704  *farm  with  the  saw-mill  to  set  it  up  and 
start  it,  under  the  said  contract  of  sale. 
The  "declarations  of  said  Brosius,  at  the  said 
depot,  before  the  execution  of  the  said  bonds 
and  deed  of  trust,  and  in  the  absence  of  said 
Steptoe,  and  on  Frautz's  farm,  whilst  Brosius 
was  engaged  in  setting  up  and  starting  the 
said  steam  saw-mill,  under  the  said  contract 
of  sale,  after  the  execution  of  the  said  bonds 
and  deed  of  trust,  and  in  the  absence  of  said 
Steptoe,  in  respect  to  the  condition  and  con- 
tract in  regard  to  said  engine."  were  parts  of 
the  res  gestae,  and  as  such  were  admissible 
evidence.  Steptoe  trusted  to  Brosius  to  make 
and  execute  the  contract,  and  in  effect  made 
him  his  agent  for  that  purpose.  Pollard 
supposed  that  Brosius  alone,  and  not  Steptoe 
also,  was  interested  in  it,  notwithstanding 
the  form  of  the  bonds  and  deed  of  trust.  But 
even  if  he  knew  what  was  the  interest  of 


Steptoe  in  the  transaction,  he  was  yet  war- 
ranted in  dealing  with  Brosius  as  he  did  till 
the  transaction  was  closed  by  setting  up  and 
starting  the  saw-mill  as  aforesaid.  In  the 
second  place,  it  does  not  appear  what  were  the 
declarations  of  Brosius  which  were  objected 
to,  and  therefore  it  does  not  appear  .that  they 
were  material,  or  that  Steptoe  could  have 
been  injured  by  admitting  them  as  evidence. 
And  in  the  third  place,  the  question  arose 
upon  the  trial  of  an  issue  out  of  chancery, 
and  it  devolved  on  the  court  to  render  a  decree 
upon  the  proper  pleadings  and  proofs  in  the 
case,  which  it  might  do  without  regard  to 
any  improper  evidence  introduced  on  the  trial 
of  the  issue,  or  even  to  the  verdict  itself,  the 
only  object  of  which  is  to  inform  the  con- 
science of  the  court,  which  may  be  other- 
wise sufficiently  informed.  In  this  case  we 
think  the  decree  is  fully  sustained  by  the 
evidence,  even  if  the  portion  which  was  ob- 
jected to  had  been  excluded.  Indeed,  that 
portion  seems  to  be  only  cumulative. 
This  court  had  occasion  in  Brockenbrough's 
ex'ors  V.  Spindle's  adm'rs,  17  Gratt  21, 

705  27,  28,  and  in  Powell  &  *wife  v.  Man- 
son,  22  Id.  177,  191,  192.  to  comment 

on  the  nature  of  an  issue  directed  by  a 
court  of  chancery  in  an  ordinary  suit,  and 
the  effect  of  the  verdict  on  such  an  issue. 
In  the  latter  case,  in  which  one  of  the  ques- 
tions was  whether  the  court  below  erred 
in  refusing  to  grant  a  new  trial  of  an  issue 
out  of  chancery,  upon  the  ground  that  the 
verdict  was  contrary  to  law  and  the  evi- 
dence, which  was  set  out  in  a  bill  of  excep- 
tions, Judge  Staples,  in  an  opinion  in  which 
the  other  judges  concurred,  said:  "This 
court  having  before  it  this  evidence,  all  the 
depositions  and  exhibits  read  at  the  hear- 
ing, is  competent  to  decide  whether  the  pur- 
poses of  justice  required  another  trial  to  be 
had.  The  rule  in  such  cases  is  well  settled. 
The  court  will  consider  not  merely  whether 
the  evidence  adduced  before  the  jury  war- 
rants the  verdict,  but  also  whether,  haying 
regard  to  the  whole  case,  further  investiga- 
tion is  necessary  to  attain  the  ends  of  justice. 
And  although  there  may  have  been  a  misdi- 
rection, or  evidence  may  have  been  improp- 
erly rejected,  it  will  not  grant  a  new  trial  if 
the  verdict  appears  to  be  right  upon  a  con- 
sideration of  all  the  evidence,  including  that 
which  was  rejected."  And  among  other 
references  which  he  made  was  one  to  Barker 
V.  Ray,  2  Russ.  R.  63,  in  which  Lord  Eldon  s 
language  is  very  pertinent  to  the  present 
subject.  In  George  &  als.  v.  Pilcher  &  als., 
28  Gratt.  299,  this  court  reversed  the  decree 
of  the  court  below  on  the  ground  that  the 
court  erred  in  not  ordering  a  new  trial  of 
the  issue  which  had  been  directed  and  tried  in 
the  case,  on  the  ground  of  the  improper  ex- 
clusion of  evidence  offered  on  the  said  trial 
But  in  that  case  the  evidence  introduced  on 
the  trial  was  not  certified  in  the  record,  and 
it  was  impossible  for  this  court  to  say  that 
the  party  complaining  was  not  injured  by 
the  exclusion  of  evidence  aforesaid. 

We  are  therefore  of  opinion  that  the 

706  court  below  did  *not  err,  at  least  to 
the  prejudice  of  the  appellant,  in  re- 
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spect  to  the  matter  of  the  fourth   assign- 
ment of  error;  and  now  as  to  the  fifth. 

**5.  The  court  erred  in  overruling  the  mo- 
tion of  your  petitioner  for  a  new  trial,  for 
the  reason  assigned  in  the  fourth  assign- 
ment or  error;  and  further,  because  the  ver- 
dict was  not  responsive  to  the  issue,  being 
too  genera]  and  indefinite,  and  because  the 
damages  were  excessive.  All  the  evidence 
as  to  damages  was  of  so  general  and  indefi- 
nite a  nature  that  the  jury  could  arrive  at 
no  sum  but  by  guessing  it,  except  as  to 
damage  arising  from  the  defects  in  the  prop- 
erty, and  the  complainant  himself  does  not 
claim  in  his  bill  on  this  account  more  than 
$350,  nor  is  it  anywhere  proven  to  have 
been  over  $500;  and  moreover  the  issue  by 
its  terms  confines  the  enquiry  to  damages 
arising  from  defects  of  the  property." 

We  are  of  opinion  that  the  court  below 
did  not  err  in  this  respect.  The  certificate 
is  of  evidence  only,  and  not  the  facts  proved. 
If  the  evidence  in  favor  of  the  appellee  when 
in  conflict  with  that  in  favor  of  the  appel- 
lant be  credited  in  deciding  the  case  in  the 
appellate  court,  which  is  the  true  rule  on 
the  subject,  we  think  there  can  be  no  room 
for  doubt  on  the  question,  and  that  though 
the  evidence  objected  to  on  the  issue  be  ex- 
cluded, is  as  shown  in  considering  the 
fourth  assigfnment  of  error.  We  think  the 
verdict  was  responsible  to  the  issue,  and  was  not 
too  general  or  indefinite,  and  that  according  to 
the  evidence,  especially  that  in  favor  of  Pol- 
lard, the  damages  were  not  excessive.  And 
now  in  regard  to  the  last  assignment  of  error. 

"6.  It  was  error  to  allow  the  sum  found  by 
the  jury  to  be  set  off  against  the  demand  of 
your  petitioner,  for  the  reason  that  it  was  ad- 
mitted by  the  complainant  and  proven  by  other 
witnesses,  that  before  he  executed  the  bonds 
and  deeds  he  was  told  by  said  Brosius  that 
he  had  not  done  all  he  promised  as  to 
707  repairing  the  said  steam  *saw-mill,  but 
that  he  would  do  whatever  might  be 
necessary  to  put  it  in  good  running  order; 
and  relying  upon  this  promise,  complainant 
afterwards  executed  his  bond  to  your  peti- 
tioner and  promised  to  pay  them  as  they 
became  due,  said  complainant  well  knowing 
at  the  time  that  your  petitioner  by  receiv- 
ing said  bonds  released  said  Brosius  from 
his  indebtedness  to  him  to  the  full  amount 
of  said  bonds." 

We  have  already  fully  shown  that  this  as- 
signment of  error  is  groundless,  by  what 
we  have  said  in  regard  to  the  other  assign- 
ments of  error,  and  therefore  think  the 
court  below  did  not  err  in  this  respect.  And 
ppon  the  whole,  we  think  there  is  no  error 
in  any  of  the  orders  and  decrees  complained 
of,  and  that  they  ought  to  be  affirmed. 

Decree  affirmed. 
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trust  to  secure,  first,  debts  due  to  P,  and,  second,  a 
debt  due  to  K.  B  being  required  lj  K  to  sell  the 
land,  C  enjoined  the  sale,  making  only  B  and  K  par- 
ties defendants,  and  filing  the  deed  as  an  exhibit 
with  his  bill.  In  this  suit  there  was  a  decree  ap- 
pointing B  a  special  commissioner  to  sell  the  land, 
and  at  the  sale  K  purchased  it.  This  sale  was  con- 
firmed,  and  B  was  directed  to  convey  the  land  to  K, 
and  take  a  d«ed  of  trust  upon  it  to  secure  the  pur- 
chase  money.  B  conveyed  the  land  to  K,  referring 
to  it  as  the  land  in  the  bill,  &c.,  mentioned  in  the 
suit,  but  instead  of  taking  the  deed  of  trust  upon 
this  land,  took  it  upon  another  tract  of  K,  which 
proved  to  have  been  conveyed  by  other  prior  liens 
to  its  full  value.  In  1862  K  sold  and  conveyed  the 
land  bought  under  the  decree  to  W  and  S,  the  deed 
referring  to*  it  as  the  land  purchased  under  th^  said 
decree.  J,  as  assignee  of  P,  filed  his  bill  against  W 
and  S  and  others  to  enforce  the  lien  of  the  deed  of 
1854  to  satisfy  his  debt,  and  W  and  S  answered, 
claiming  that  they  were  bona  fidg  purchasers  with- 
out notice,  and  they  averred  that,  living  some  dis- 
tance from  the  court-house  of  the  county  in  which 
the  land  lay,  and  which  was  difficult  of  access  by 
reason  of  the  war,  they  refused  to  purchase  unless 
K  would  bring  the  certificate  of  the  clerk  of  the 
court  that  there  were  no  liens  or  incumbrances  on 
the  land;  'and  that  the  clerk  did  examine  the 
records  in  his  office,  and  did  give  the  certificate  that 
so  far  as  the  records  of  his  office  showed,  there  was 
no  lien  or  incumbrance  on  this  land.  And  they 
then  purchased  and  paid  all  the  purchase  money 
and  received  the  deed — Held:  That  W  and  S  were 
bound  to  know  all  that  the  said  suit  disclosed,  and 
that  the  certificate  of  the  clerk  was  not  sufficient  to 
entitle  them  to  the  defence  of  bona  fidt  purchas- 
ers   without    notice. 

This  case  is  fully  stated  in  the  opinion  of 
Judge  Christian. 

709        *  Richard   Parker,  for  the  appellants. 

S.  J.  C.  Moore  &  Son,  McDonald  & 
Moore,  and  Byrd  &  Huck,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Clarke   county. 

A  transcript  of  the  record,  presented  with 
the  petition  for  appeal,  discloses  the  fol- 
lowing facts: 

In  the  year  1854,  one  Peter  Cain  conveyed 
to  Bowen,  trustee,  a  tract  of  land  in  the 
county  of  Clarke,  containing  about  258 
acres,  in  trust  to  secure  to  John  Pierce,  Jr., 
executor  of  Samuel  Stipe,  deceased,  the 
payment  of  certain  notes  held  by  him  as 
assignee  of  Hardesty,  and  to  William  F. 
Knight  certain  bonds  executed  by  said  Cain, 
and  payable  to  said  Knight. 

sustained  the  rule  laid  down  in  the  principal  case  in 
regard  to  the  binding  effect  of  the  constructive  notice 
afforded  by  public  records  even  as  to  bona  fide  pur- 
chasers for  value.  See  Wood  v.  Krebbs,  33  Gratt  685 
and  noit.  See  also  Long  v.  Weller,  29  Gratt.  347; 
Burwell  v.  Pauber,  21  Gratt.  446;  Jameson  v.  Rixey, 
94  Va.  342;  Lamar  v.  Hale.  79  Va.  147;  Robinson  v. 
Crenshaw,  84  Va.  348;  Iron  Co.  v.  Trout,  83  Va.  412; 
Morgan  v.  Fisher,  82  Va.  417;  Stout  v.  Mercantile 
Co.,  41  W.  Va.  339;  Williamson  v.  Jones,  43  W.  Va.  575. 
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Afterwards,  Barnett  was  substituted  trus- 
tee in  place  of  Bowen.  Barnett,  the  substi- 
tuted trustee,  being  required  by  Knight,  one 
of  the  parties  secured  by  said  deed,  to  make 
sale  of  the  land,  advertised  the  sale  thereof 
as  required  by  the  terms  of  said  deed,  but 
was  enjoined  from  making  said  sale  by  or- 
der of  the  circuit  court  of  Clarke  or  the 
judge  thereof,  upon  a  bill  filed-by  Peter  Cain, 
to  which  William  F.  Knight  and  Neill  Bar- 
nett, the  trustee,  alone  were  made  parties. 

Upon  the  hearing,  the  circuit  court  directed 
a  sale  of  the  land,  and  appointed  Barnett  a 
special  commissioner  to  execute  this  decree 
of  sale.  At  this  sale  Knight  became  the  pur- 
chaser; and  upon  being  reported  to  the 
cOHrt,  the  sale  was  approved  and  confirmed. 

This  decree  of  confirmation  contains  the 

following  provision:    "And  said  Barnett  is 

further  directed  to  take  said  Knight's  bond 

for  the  deferred  payments  of  said  purchase 

money,  and  thereupon  execute  and  de- 

710  liver  to  said  ♦Knight  a  good  and  suf- 
ficient deed  for  said  land  so  purchased 

by  him,  in  said  report  mentioned,  taking 
from  said  Knight  at  the  same  time  a  deed 
of  trust  to  secure  the  payment  of  said  de- 
ferred payments." 

It  is  further  shown  by  the  record,  that  on 
the  1st  November,  1862,  Barnett,  the  special 
commissioner,  conveyed  by  deed  executed 
on  that  day,  the  said  tract  of  258  acres  to 
the  purchaser.  Knight,  describing  said  land 
as  the  tract  of  land  in  the  bill  and  proceed- 
ings mentioned  in  the  suit,  between  Peter 
Cain,  plaintiff,  and  Neill  Barnett  and  Wil- 
liam F.  Knight,  defendants,  in  the  circuit 
court  of  Clarke  county.  In  the  same  month, 
if  not  on  the  same  day,  Knight  conveyed 
this  land  to  Wood  and  Smith,  the  appellants 
in  this  suit.  In  that  deed  the  land  is  de- 
scribed as  the  same  land  which  was  con- 
veyed to  said  Knight  by  Neill  Barnett,  spe- 
cial commissioner. 

It  further  appears  that  Commissioner 
Barnett,  for  some  reason  not  stated  in  the 
record,  instead  of  taking  a  deed  of  trust 
from  Knight  on  this  land  to  secure  the  de- 
ferred payments  at  the  same  time  (as  di- 
rected by  the  court)  that  he  conveyed  it  to 
Knight,  took  from  Knight  a  deed  of  trust  on 
another  tract  of  land  known  as  the  George 
Knight  tract,  of  which  William  Knighf  was 
then  seized  and  possessed  as  the  devisee  of 
said  George  Knight,  his  father. 

It  was  this  unauthorized  act  of  Special 
Commissioner  Barnett.  that  produces  all  the 
difficulty  in  the  case,  and  from  which  has 
arisen  harrassing  and  expensive  litigation. 

It  turns  out  that  this  tract  of  land  was 
charged  in  the  hands  of  the  devisee  with 
certain  legacies,  which  together  with  cer- 
tain debts  of  William  F.  Knight,  so  encum- 
bered it  with  liens  prior  to  the  deed  of  trust 
aforesaid,  that  it  cannot  be  considered  as 
any  security  whatever  for  the  deferred  pay- 
ments due  on  the  land  sold  by  said  special 
commissioner. 

711  ♦There  is  a  deed  filed  with  the  rec- 
ord, proper  to  be  noticed  here,  before 

we  proceed  further.   It  is  a  deed  executed  by 
William  F.   Knight  conveying  the  land  pur- 


chased by  him  of  Barnett,  special  commis- 
sioner, at  the  judicial  sale  above  referred 
to,  to  Moore,  trustee,  to  secure  the  deferred 
payments  due  from  said  Knight.  But  how 
this  paper  comes  to  be  in  the  record,  by 
whom  it  was  produced  and  filed,  or  for 
what  purpose,  does  not  appear.  It  is  noted 
by  the  clerk  that  "no  acknowledgment  or 
certificate  thereof,  or  certificate  of  recorda- 
tion, appears  upon  this  paper."  If,  as  it  may 
be,  this  deed  was  intended  originally  as  the 
security  for  the  deferred  payments,  it  is 
plain  this  intention  was  never  carried  out. 
It  was  not  filed  with  the  record  in  the  case 
of  Cain  v.  Barnett  and  Knight,  nor  was  it 
returned  by  Special  Commissioner  Barnett 
with  his  report.  It  was  never  acknowledged 
and  never  recorded,  and  may  be  regarded 
as  out  of  the  case.  Certain  it  is,  that  both 
the  commissioner  and  the  purchaser, 
Knight,  regarded  the  deed  of  trust  on  the 
George  Knight  land  as  the  security  given 
and  taken  for  the  deferred  payments  due 
on  the  land  sold  by  said  special  commis- 
sioner. 

Now,  it  will  be  remembered  that  in  the 
deed  of  trust  of  April,  1854,  which  originally 
created  a  lien  upon  the  tract  of  land  sold  by 
Commissioner  Barnett  in  the  suit  of  Cain 
V.  Barnett  and  Knight,  that  deed  secured 
first  of  all  a  debt  due  from  Peter  Cain  to 
John  Pierce,  Jr.,  executor  of  Samuel  Stipe, 
who  was  assignee  of  one  Hardesty.  This 
debt,  thus  secured,  was  assigned  to  Isaac 
Krebbs,  the  appellee  in  this  suit.  Not  a  dol- 
lar of  this  debt  has  ever  been  paid. 

Krebbs  filed  his  bill  in  the  circuit  court 
of  Clarke  to  enforce  his  lien  against  the 
land  (conveyed  to  secure  his  assignor  in 
1854),  and  of  record  in  the  clerk's  office  of  the 
county  court  of  Clarke.  To  this  bill  the  execu- 
tors of  Special  Commissioner  Barnett 
712  (he  being  dead),  William  *F.  Knight, 
Wood  and  Smith,  the  appellants,  and  pur- 
chasers from  Knight,  are  made  parties.  The 
bill  sets  forth  the  facts  above  detailed,  and 
insists  that  the  land  purchased  by  Wood  and 
Smith  of  William  F.  Knight,  no  matter  to 
whom  conveyed,  is  liable  for  the  debt  of 
which  Krebbs  is  the  owner,  secured  by  the 
trust  deed  of  1854.  To  this  bill  Barnctt's 
executors  demurred.  The  court  sustained 
their  demurrer,  and  put  the  plaintiff  to  his 
election,  whether  he  would  proceed  against 
the  executors  of  Barnett  or  against  the  pur- 
chasers. Wood  and  Smith.  Bamett's  exec- 
plaintiff  electing  to  proceed  agfainst  the  pur- 
chasers' Wood  and  Smith,  Barnett's  exec- 
utors were  dismissed  from  the  suit. 

Wood  and  Smith  answered  the  bill.  In 
said  answer  they  affirm  "that  they  have  no 
knowledge  or  information  (other  than  the 
statement  in  said  bill)  respecting  the  indebt- 
edness of  Peter  Cain,  deceased,  to  James 
M.  Hardesty,  or  as  to  the  former  giving  his 
bond  for  $400,  or  for  any  other  sum  to  the 
latter,  or  as  to  the  assignment  of  such  bond 
to  John  Pierce,  Jr..  executor  of  Samuel 
Stipe,  deceased,  or  as  to  its  subsequent  assign- 
ment by  said  John  Pierce,  Jr.,  to  the  plaintiff— 
or  as  to  what  payments  have  been  made  there- 
on, either  for  principal  or  interest,  or  what 
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was  the  consideration  of  said  bond,  or  that  it 
or  any  other  debts  of  said  Peter  Cain  were 
secured    by    a    deed    of    trust    to    Archibald 
Bowcn,  trustee,  upon  the  tract  of  land  men- 
tioned in  said  bill;  or  that  Neill  Barnett  was 
at  any  time  substituted  as  a  trustee  in  the 
place  of  said  Archibald  Bowen,  or  that  as 
such  substituted  trustee  he  ever  advertised 
the  said  land  for  sale;  or  that  he  had  been 
restrained  by  any  injunction  from  making 
such  sale;  or  that  any  such  injunction  suit 
had   at    any    time    been    instituted    in    this 
court;  of  what  orders  or  decrees  were  made, 
or  proceedings  had  in  such  suit ;  or  who  were, 
or  were  not  parties  to  such  suit,  save  that  as 
they  aver,  these  defendants  were  not, 
718    nor  was  either  *of  them,  parties  there- 
to. They,  and  each  of  them,  are  wholly 
ignorant  as  to  the  said  matter,  and  as  to  all 
the  other  statements  made  in  said  bill  of 
complaint,  except  such  as  they  shall  here- 
inafter plainly  make  answer  to,  and  have  no 
information  in   respect  thereto,  save   what 
they  have  obtained  from  said  bill  of  com- 
plaint. Further  answering,  these  defendants 
say  that  some  little  while  before  the  3d  day 
of  November,  1862,  William  F.  Knight  of- 
fered to  sell  them  the  tract  of  land  in  said 
bill  mentioned,  of  which  they  had  understood 
and  believed  that  he  was  seized  in  absolute 
right,  but  they  declined  to  make  the  purchase 
without  having  the  records  examined  to  as- 
certain if  said  land  was  free  from  all  in- 
cumbrances and,  liens;   that  at  that  time,   it 
being  during  the  progress  of  the  late  civil  war, 
it  was  not  the  habit  of  either  of  them  to  visit 
Berry villc,  the  county  seat  of  the  county  in 
which  said  land  was  situated,  and  neither  of 
them  did  go  there  at  that  time,  or  about  this 
matter  of  business;  they  therefore  refused  to 
bay  unless  he  would  obtain  and  produce  to 
them  a  -certificate  of  the  clerk  of  the  county 
court  of  said  county  of  Clarke,  showing  that 
said  Umd  was  wholly  unencumbered,  so  that 
they  might  safely  buy  and  safely  pay  the 
purchase  money  thereon.   These  defendants 
further  say  that  the  said  clerk  did  examine 
the  records    of    his   office,  and    did    give    a 
certificate  that,  so  far  as  the  records  of  his 
office  showed,  the  only  lien  or  incumbrance 
upon  the  lands  proposed  to  be  sold  to  them 
6y  said    William    F.    Knight,    was    one    in 
favor  of  the  heirs  of  Francis  O.  Byrd,  upon  the 
small   tract    of   twenty-nine    acres,    sixteen 
poles  (embraced  in   said  Knight's  deed   to 
them,  and  which  parcel  is  entirely  distinct 
from  the  tract  of  land  in  the  plaintiff's  bill 
of  complaint  mentioned),  and  that  with  this 
exception  the  said  lands  were  entirely  free 
from  all  lien  or  incumbrance." 

They  affirm  that  such  certificate  of 
714  the  clerk  was  produced  *by  Knight, 
and  that  they  relying  thereon,  and  with 
the  full  belief  that  the  land  was  free  from 
claim  or  incumbrance  of  any  sort,  con- 
cluded the  purchase,  received  from  Knight 
his  deed,  and  paid  to  him  the  whole  of  the 
purchase  money.  Their  claim,  therefore,  is 
that  they  are  bona  fide  purchasers  without 
notice  of  any  prior  lien,  and  that  having 
paid  all  the  purchase  money,  they  are  en- 


titled to  the  land  free  from  the  lien  asserted 
by  the  plaintiff,  Krebbs. 

They  admit  that  they  did  not  make  any 
examination  of  the  records  of  Clarke  coun- 
ty, either  by  themselves  or  through  their 
counsel,  but  living  at  some  distance  from 
the  court-house,  then  quite  inaccessible  to 
them,  they  relied  upon  and  acted  upon  the 
certificate  of  the  clerk  that  there  was  on 
record  no  lien  or  incumbrance  on  said  land. 

The  circuit  court  held,  by  its  decree  en- 
tered at  its  November  term,  1876,  that  the 
land  in  the  bill  and  proceedings  mentioned 
is  subject  in  the  hands  of  the  purchaser,  *'to 
the  lien  of  the  deed  of  trust  executed  by  Peter 
Cain  on  the  3d  day  of  April,  1854,  to  secure 
the  several  bonds  therein  named,  payable  to 
James  M.  Hardesty,  one  of  which  bonds  is 
that  due  complainant,  and  filed  as  an  exhibit 
with  his  bill."  From  this  decree  Wood  and 
Smith  applied  for  and  obtained  an  appeal 
from  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  this  decree.    We  think  that  this  case 
must  be  governed  by  the  principles  declared  in 
Burwell's  ex'ors  v.  Fauber  &  als.,  21  Gratt. 
446,  and   Long  et  al.  v.   Weller's  ex'or  et 
als.,  29  Gratt.  347.    In  the  former  case  the 
president  of  this  court,  with  whom  all  the 
judges  concurred  on  this  point,  said:    "The 
purchaser  (as  in  the  case  before  us),  claims 
to  be  entitled  as  a  bona  fide  purchaser.  Cer- 
tainly a  bona  fide  purchaser  for  value,  and 
without  notice,  is  a  great  favorite  of  a  court 
of    equity,    and    that    court    will   not 
715    ^disarm  such  purchaser  of  a  legal  ad- 
vantage.  But  we  must  not  permit  our- 
selves to  be  mislead  by  words  or  maxims 
in  this  matter.    Other  persons  are  entitled 
to  the  protection  and  the  favor  of  a  court 
of  equity,  as  well  as  purchasers.    Creditors 
are  such  persons.     ♦     *     *     Purchasers  are 
bound  to  use  a  due  degree  of  caution  in  mak- 
ing their  purchasers,  or  they  will  not  be  en- 
titled to  protection.    Caveat  emptor  is  one 
of  the  best  settled  maxims  of  the  law,  and 
applies  exclusively  to  a  purchaser.    He  must 
take  care  to  make  due  enquiries  or  he  may 
not  be  a  bona  fide  purchaser.     He  is  bound 
not  only  by  actual,  but  also  by  constructive 
notice,  which  is  the  same  in  effect  as  actual 
notice.    He   must   look   to  the   title   papers 
under   which   he   buys,   and   is   charged   with 
notice  of  all  the  facts  appearing  upon  their 
face,  or  to  the  knowledge  of  which  anything 
there  appearing  will  conduct  him.  He  has  no 
right  to  shut  his  eyes  or  his  ears  to  the  inlet 
of  information,  and  then  say  he  is  a  bona  fide 
purchaser  without  notice."  And  in  Long  et  als. 
V.  Weller's  ex'or  (supra),  Judge  Burks,  in 
discussing  the  doctrine  of  constructive  no- 
tice,  says:     "Wherever   enquiry  is   a   duty, 
the  party  bound  to  make  it  is  affected  with 
knowledge  of  all,  which  he  would  have  dis- 
covered had  he  performed  the  duty."    And 
he  quotes  from  Mr.  Justice  Strong  in  Car- 
dova  V.  Hood.  17  Wall.  U.  S.  R.  1,  in  which 
that   eminent  judge   thus   tersely  and   con- 
cisely states  the  same  principle:    "Means  of 
knowledge,   with   the   duty   of   using   them, 
are,  in  equity,  equivalent  to  knowledge  it- 
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self."  See  also  Brush  v.  Ware,  15  Peters 
93,  114,  and  Le  Neve  v.  Le  Neve,  and  notes 
thereon;  2  Lead  Cases,  pt.  1,  109,  127,  top 
23  (Marg.). 

Now,  applying  the  doctrines  of  these  cases 
to  the  case  before  us,  I  think  it  is  plain  that 
the   appellants.   Wood  and    Smith,   had   con- 
structive  notice  of   the   complainant's   lien. 
The  deed  from  Knight  to  them  re- 

716  fers  in  terms  to  the  *deed  from  Bar- 
nett,  special  commissioner,  to  Knight,  and 

the  latter  refers  directly  to  the  proceedings  in 
the  suit  of  Cain  v.  Knight  and  Barnett.  The 
proceedings  in  that  suit  pointed  directly 
to  the  deed  of  trust  from  Peter  Cain  to 
Bowen,  trustee,  for  whom  Barnett  was  sub- 
stituted, conveying  this  very  tract  of  land, 
first  to  secure  a  debt  of  which  Krebbs  was 
the  remote  assignee,  and  second  to  secure 
a  debt  to  Knight.  This  very  deed  was  filed 
as  an  exhibit  with  that  bill.  An  inspection 
of  that  record,  to  which  their  title  deed 
unerringly  pointed,  would  have  informed 
them  that  the  first  lien  on  this  land  was  in 
favor  of  Hardesty*s  assignee,  who  was  not 
made  a  party  to  that  suit,  Knight  and  Bar- 
nett, trustee,  being  the  sole  defendants. 
They  would  further  have  discovered  that 
the  special  commissioner,  Barnttt,  was  di- 
rected, when  he  delivered  a  deed  convey- 
ing it  to  Knight,  at  the  same  time  to  take 
a  deed  of  trust  on  this  land  (we  say  upon 
this  land,  for  upon  no  just  construction  of 
the  decree  could  any  other  land  have  been 
referred  to),  to  secure  the  deferred  pay- 
ments. Upon  looking  to  the  records  they 
would  have  found  that  no  such  deed  was 
taken,  but  a  deed,  unauthorized  by  the  de- 
cree, was  taken  on  other  land  already  cov- 
ered by  pre-existing  lien,  and  that  the  deed 
by  the  special  commissioner  having  been 
delivered  without  authority,  was  void. 

Knowledge  of  all  these  facts  would  have 
been  brought  home  to  them,  if  they  had  used 
ordinary  diligence  in  seeking  that  knowl- 
edge which  was  pointed  to  by  the  very  title 
papers  under  which  they  held  the  land  from 
Knight.  It  is  insisted,  however,  that  the 
appellants  did  refuse  to  receive  the  convey- 
ance from  Knight,  or  to  pay  the  purchase 
money  until '  Knight  had  produced  a  cer- 
tificate of  the  clerk  that  there  was  no  lien  or 
incumbrance,  and  that  they  had  thus  used  due 
diligence  in  enquiring  into  the  state  of  the 
title.  But  this  was  not  sufficient  to  release 
them  as  bona  fide  purchasers  without 

717  notice.   The  ♦certificate  of  the  clerk  is 
not  of  itself  sufficient;  for  a  clerk  may 

be  careless,  or  ignorant,  or  even  corrupt,  or  he 
may  give  an  erroneous  opinion  as  to  whether 
there  be  liens  or  not  existing.  We  mean,  of 
course,  to  cast  no  reflections  on  the  clerk  in  this 
case,  but  we  speak  generally,  and  simply  af- 
firm that  of  Itself  such  a  certificate  of  a 
clerk,  as  the  one  produced,  does  not  excuse 
the  parties  from  further  enquiry.  The  same 
sources  of  information  and  knowledge  were 
op«n  to  them  or  their  counsel,  through  the 
public  records,  as  were  open  to  the  clerk. 
If  they  did  not  choose  to  examine  into  the 
sources  of  their  title  either  themselves,  or 
through  counsel,  they  have  sustained  loss 


by  their  own  negligence,  from  which  a  court  of 
equity  will  not  relieve  them.  As  was  said 
by  Mr.  Justice  McLean  in  Brush  v.  Ware 
(supra) :  "No  principle  is  better  established 
than  that  a  purchaser  must  look  to  every 
part  of  the  title  which  is  essential  to  its  va- 
lidity. The  law  requires  reasonable  dili- 
gence in  a  purchaser  to  ascertain  any  de- 
fect of  title.  But  when  such  defect  is 
brought  to  his  knowledge'^  (as  in  this  case 
it  would  have  been  done  if  the  records  to 
which  his  deed  pointed  had  been  properly 
examined),  "no  inconvenience  will  excuse 
him  from  the  strictest  scrutiny." 

Upon  the  whole  case,  we  are  of  opinion  that 
there  is  no  error  in  the  decree  of  the  circuit 
court,  and  that  the  same  be  affirmed. 

Decree  affirmed. 


718 


♦Long  v.  Ryan  &  aL 

September  Term,    1878,   Suunton. 


1.  Domicile — Reaidenee — ^Diatinction. — ^There 
is  wide  distinction  between  domicile  an-  a  residence. 
To  constitute  a  domicile  two  things  must  concur: 
First,  residence;  second,  the  intention  to  rcmaia 
there  for  an  unlimited  time.  Residence  is  to  have 
a  permanent  abode  for  the  time  being,  as  ooatn> 
distinguished  from  a  mere  temporary  locality  of 
existence. 

2.  Residence — Conatmction  of  Stsitute.— 
What  is  the  meaning  of  the  word  residence  as  used 
in  any  particular  statute,  must  be  decided  upon  its 
particular  circumstances.  The  word  is  often  oicd 
to  express  a  different  meaning  according  to  the  sub- 
ject matter. 

8.  AttachmentM — ^Residence  Conatrved.*— 
The  word  residence,  in  the  statute  in  relation  to 
attachments,  is  to  be  construed  as  meaning  the  ad 
of  abiding  or  dwelling  in  a  place  for  some  coatiB- 
uance  of  time. 

4.  Same — Ssime — Intention. — ^While  on  the  one 
hand  the  casual  or  temporary  sojourn  of  a  person  in 
the  state,  whether  on  business  or  pleasure,  does  not 
make  him  a  resident  of  the  state  within  the  meaning 

*Attnclament  Lnvra — ^Residence. — ^In  Didier 
V.  Patterson,  93  Va.  S34,  the  court,  citing  the  prin- 
cipal case  held  that  one  who  has  dwelt  in  the  state 
for  a  year  or  more  and  is  still  dwelling  here  and  is 
working  under  a  contract  that  will  occupy  him  an  in- 
definite period  is  not  a  non-resident  of  the  state  witlun 
the  meaning  of  the  attachment  laws  although  his  fam- 
ily lives  out  of  the  state.  In  SUrke  v.  Scott,  78  Va. 
180,  it  was  held  that  residence,  once  established  is 
presumed  to  continue  until  proved  to  have  been 
changed  and  that  where  a  debtor  is  a  fugitive  from 
justice,  leaving  his  wife  and  family,  he  as  a  fugitive 
and  wanderer,  though  outside  of  the  state,  could  ac- 
quire no  residence  which  would  make  him  a  nonres- 
ident under  the  attachment  laws.  But  in  Moore  v. 
Holt,  10  Gratt.  284,  it  was  held  that  where  a  debtor 
has  actually  left  his  usual  place  of  residence  intending 
to  reside  in  a  distant  state  an  attachment  sued  oat 
after  his  departure  might  be  sustained  although  he  had 
not  actually  passed  the  state  line  at  t  le  time  the  sab- 
ponia  issued.  See  also  Clark  v.  Ward,  12  Gratt  440; 
Andrews  v.  Munday,  36  W.  Va.  22;  Dean  v.  Cannon, 
37  W.  Va.  128;  4  Min.  Inst  (2nd  Ed.)  368,  3  Am. 
&  Eng.  Cnc  Law  (2nd  Ed.)  198. 
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of  the  attachment  law,  especially  if  his  personal 
domicile  is  elsewhere,  so  on  the  other  hand,  it  is 
not  essential  that  he  should  come  into  the  state 
with  the  intention  to  remain  here  permanently,  to 
constitute  htm  a  resident. 
S.  Statenaent  of  Case. — R,  domiciled  in  Washing- 
too,  obtains  a  contract  upon  the  W.  &  S.  railroad  to 
eonstruct  three  sections  of  the  road,  and  be  may  be 
anployed  to  build  culrerts  and  bridges  in  such  time 
as  the  engineer  of  the  road  may  fix.  He  rents  out 
his  house  in  Washington,  removes  his  family  to  a 
place  on  the  route  of  the  road,  and  keeps  house. 
Before  the  work  is  finished  or  the  time  for  com- 
pleting it  has  arrived,  an  attachment  is  sued  out 
against  his  effects — Hbi.d:  He  was  a  resident  of 
the  state,  and  the  attachment  quashed. 

In  Jtinc,  1869,  R.  H.  Long  brought  an  ac- 
tion of  assumpsit  in  th^  circuit  court  of 
719  Frederick  county,  against  *P.  M.  Ryan, 
to  recover  the  sum  of  $621.67,  with  inter- 
est on  $470.35,  a  part  thereof,  from  June  14th, 
1869;  and  at  the  same  time  he  sued  out  an  at- 
tachment against  the  estate  and  debts  of 
Ryan  as  an  absent  defendant.  This  attach- 
ment was  served  on  the  Winchester  and 
Strasburg  railroad  company  as  garnishee. 
It  is  unnecessary  to  state  the  proceedings 
in  the  cause,  as  the  only  question  consid- 
ered by  this  court,  was  whether  at  the  time 
of  the  suing  out  of  the  attachment  Ryan 
was  a  non-resident  of  the  sate  in  the  mean- 
inj?  of  the  statute.  The  court  below  dis- 
missed the  attachment,  and  Long  obtained 
a  writ  of  error  and  supersedeas.  The  facts 
are  stated  by  Judge  Staples  in  his  opinion. 

E.  P.  Dandridge  and  Barton  &  Boyd,  for 
the  appellant. 

A.  R-  Pendleton  and  Andrew  Hunter,  for 
the  appellee. 

STAPLES,  J.  The  books  abound  with 
discussions  and  decisions  upon  the  subject 
of  domicile,  habitancy,  and  residence. 

In  Thorndike  v.  City  of  Boston,  1  Mete. 
R.  242,  Shaw,  C.  J.,  said,  "that  the  questions 
of  residence,  inhabitancy,  or  domicile,  for 
although  not  in  all  respects  precisely  the 
same,  they  are  nearly  so,  and  depend  much 
upon  the  same  evidence,  are  attended  with 
more  difficulty  than  almost  any  other  which 
are  presented  for  adjudication." 

There  is,  however,  a  wide  distinction  be- 
tween domicile  and  residence,  recognized 
by  the  most  approved  authorities  every- 
where. Domicile  is  defined  to  be  a  residence 
at  a  particular  place,  accompanied  with  posi- 
tive or  presumptive  proof  of  an  intention  to 
ronain  there  for  an  unlimited  time.  To  con- 
stitute a  domicile,  two  things  must  concur — 
first,  residence;  secondly,  the  intention  to  re- 
main there.  Pilson,  trustee,  v.  Bushong, 
7»  29  Gratt  229 ;  ♦Mitchell  v.  United  States, 
21  Wall.  U.  S.  R.  350.  Domicile,  there- 
fore, means  more  than  residence.  A  man 
may  be  a  resident  of  a  particular  locality 
without  having  his  domicile  there.  He  can 
have  but  one  domicile  at  one  and  the  same 
time,  at  least  for  the  same  purpose,  al- 
though he  may  have  several  residences.  Ac- 
cording to  the  most  approved  writers  and  lex- 


icographers, residence  is  defined  to  be  the 
place  of  abode,  a  dwelling,  a  habitation,  the  act 
of  abiding  or  dwelling  in  a  place  for  some  con- 
tinuance of  time.  To  reside  in  a  plac^  is  to 
abide,  to  sojourn,  to  dwell  there  permanently 
or  for  a  length  of  time.  It  is  to  have  a  per- 
manent abode  for  the  time  being,  as  contra- 
distinguished from  a  mere  temporary  locality 
of  existence.  In  the  matter  of  Wrigby,  8 
Wend.  R.  134,  140;  1  Amer  Lead.  Cases,  899, 
953. 

Notwithstanding  these  definitions  it  is  ex- 
tremely difficult  to  say  what  is  meant  by  the 
word  residence  as  used  in  particular  statutes, 
or  to  lay  down  any  particular  rules  on  the 
subject.  All  the  authorities  agree  that  each 
case  must  be  decided  on  its  own  particular 
circumstances,  and  that  general  definitions 
are  calculated  to  perplex  and  mislead. 

It  is  apparent  that  the  word  residence, 
like  that  of  domicile,  is  often  used  to  express 
different  meanings,  according  to  the  subject 
matter.  In  statutes  relating  to  taxation, 
settlements,  right  of  suffrage,  and  qualifi- 
cation for  office,  it  may  have  a  vtty  diflPer- 
ent^  construction  from  that  which  belongs 
to  it  in  the  statutes  relating  to  attachments. 
In  the  latter  actual  residence  is  contem- 
plated, as  distinguished  from  legal  resi- 
dence. The  word  is  to  be  construed  in  its 
popular  sense,  according  to  the  definition 
already  given,  as  the  act  of  abiding  or 
dwelling  in  a  place  for  some  continuance  of 
time.  Crawford  v,  Wilson,  4  Barb.  R.  504, 
523;  Isham  v.  Gibbons,  1  Bradf.  R.  69,  84; 
Drake  on  Attachment,  §§  61-2. 

While  on  the  one  hand  the  casual 
781  or  temporary  sojourn  ♦of  a  person  in 
this  state,  whether  on  business  or 
pleasure,  does  not  make  him  a  resident  of 
this  state  within  the  meaning  of  the  attach- 
ment laws,  especially  if  his  personal  domi- 
cile be  elsewhere,  so  on  the  other  hand  it  is 
not  essential  he  should  come  into  this  state 
with  the  intention  to  remam  here  perma- 
nently to  constitute  him  a  resident.  In  the 
matter  of  Fitzgerald.  2  Cainc's  R.  318;  Jack- 
son V.  Peery,  13  Mon.  R.  231;  Rayness  v. 
Tayloe,  10  Louis.  R.  726. 

Whatever  doubt  or  ambiguity  there  ma/ 
have  been  in  former  laws  on  the  subject,  it 
is  clear  that  since  the  revisal  of  1849.  a  par- 
ty cannot  be  proceeded  against  under  the 
foreign  attachment  law  unless  he  be  actual- 
Iv  a  non-resident  of  the  state  at  the  time. 
Kelso  t/.  Blackburn,  3  Leigh  299;  Daniel  on 
Attachments,  p.  242.  The  question  is  not  as 
to  the  place  of  his  domicile,  but  his  place 
of  abode — his  dwelling  place.  This  branch 
of  the  attachment  law  is  based  upon  the  idea 
that  a  debtor  is  living — dwelling — ^beyond  the 
limits  of  the  state,  but  has  effects  or  debts  due 
him  within  the  state.  As  he  cannot  be  served 
with  process,  there  is  no  mode  of  reaching  his 
property  according  to  the  course  of  the  com- 
mon law;  or  if  coming  into  the  state  tem- 
porarily on  business  or  pleasure,  he  should 
be  served  with  process,  he  may.  at  any 
time,  depart,  taking  with  him  his  effects,  be- 
fore execution  can  be  had  against  him.  When, 
however,  the  debtor  is  within  the  state 
amenable  to  process  and  doing  business  here, 
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the  proceeding  against  him  by  foreign  attach- 
ment ought  to  be  carefully  watched  by  the 
courts,  beca«se  the  proceeding  is  not  merely 
ruinous  to  the  debtor,  but  tends  to  give  one 
creditor  undue  preference  over  the  others. 
This  is  no  hardship  upon  the  creditor,  because, 
if  after  suit  is  brought  and  process  served,  or 
before  suit  is  brought,  the  debtor  attempts  to 
remove  his  effects,  the  most  ample  remedy  is 
afforded  the  creditor  by  the  second 
788  *and  third  sections  of  chapter  151, 
Code  of  1860,  which  authorizes  attach- 
ments where  the  debtor  intends  to  remove 
or  is  rempving  his  effects  out  of  the  state. 
The  provisions  of  these  two  sections  relieve 
us  of  the  necessity  of  giving  any  strained 
construction  to  the  first  section  of  the  same 
chapter,  where  the  proceeding  is  against  one 
within  the  state,  and  amenable  to  process  here. 
Applying  these  principles  to  the  case  in 
hand,  I  think  the  circuit  court  did  not  err  in 
holding  that  the  defendant,  Ryan,  was,  at  the 
time  of  suing  out  the  attachment,  a  resident  of 
the  state  of  Virginia,  and  that  the  attachment 
against  him  was  sued  out  on  false  suggestion. 
The  defendant  having  demurred  to  the 
plaintiffs  evidence,  upon  familiar  principles, 
must  be  held  to  have  waived  all  evidence 
on  his  part  which  conflict  with  that  of  the 
plaintiff,  and  to  admit  all  inferences  of  fact 
that  may  be  fairly  deduced  from  that  of  his 
adversary.  Trout  v.  Va.  &  Tenn.  R.  R.  Co., 
23  Gratt.  619;  Barton's  Law  Prac.  222.  Look- 
ing then  to  the  testimony  of  the  plaintiff,  and 
such  of  the  defendant's  as  is  not  in  con- 
flict with  it,  it  appears  that  Ryan  had  his 
domicile  and  residence  in  Washington  city 
from  1855  to  1868.  In  December,  1868,  he 
obtained  a  contract  from  the  Winchester 
and  Strasburg  railroad  company  to  con- 
struct three  sections  of  their  road  in  this 
state,  the  work  to  be  completed  by  the  first 
of  September,  1869.  The  defendant,  how- 
e^Fer,  agreed  to  do  any  additional  work  in 
the  way  of  masonry,  bridges,  culverts  and 
the  like,  the  company  might  require,  within 
such  extended  time  as  the  chief  engineer 
ivtght  allow.  The  defendant  commenced 
his  work  the  first  of  January,  1869,  and  pro- 
ceeded wkh  it  until  arrested  by  the  attach- 
ments against  him.  In  April  he  brought  his 
family  to  Newtown.  Virginia,  consisting  of 
his  wife,  two  daughters  and  two  sons.  An- 
other daughter  was  left  in  Washington, 
being  an  employee  in  the  treasury  depart- 
ment. Shortly  after  the  removal  of 
788  the  family  to  Virginia,  the  *house  in 
Washington,  belonging  to  the  wife, 
was  rented  out.  The  two  sons  worked  with 
the  father  on  the  railroad,  and  the  two 
daughters  assisted  the  mother  in  keeping  a 
boarding  house  in  Newtown.  In  the  month 
of  June,  while  the  defendant  was  thus  en- 
gaged, these  attachments  were  sued  out  and 
levied  upon  his  effects,  and  his  work  ar- 
rested  and   never   resumed. 

It  was  proved  that  during  the  time  the 
defendant  was  engaged  in  his  work,  he-  al- 
ways claimed  Washington  city  as  his  place 
of  residence,  and  declared  he  intended  to  re- 
turn to  that  place  so  soon  as  his  contract 
was  completed,  unless  he  could  get  work 


'  elsewhere,  and  that  he  expected  to  get 
a  contract  on  a  Pennsylvania  or  a  Mary- 
land road.  These  are  substantially  the  facts 
about  which  there  is  no  controversy. 

In  the  first  place,  I  cannot  think  that  the 
declarations  of  the  defendant,  so  much  re- 
lied on,  are  entitled  to  much  consideration. 
Such  declarations  are  not  of  much  weight, 
unless  they  accompany  and  are  explanatory 
of  acts  done  at  the  time.  They  are  often 
loosely  and  carelessly  made,  and  as  often 
misunderstood  or  misconstrued  by  the 
hearer.  It  is  very  probable  the  defendant 
did  consider  Washington  city  as  his  domi- 
cile, as  his  wife's  property  was  there;  for 
he  might  have  a  domicile  in  Washington 
and  still  be  a  resident  of  Virginia. 

As  already  stated,  the  house  in  Washing- 
ton had  been  rented,  the  family  brought  to 
Virginia  with  all  the  means  of  the  defend- 
ant. It  was  impossible  to  say  how  long  he 
would  remain  in  Virginia,  for  although  he 
was  under  obligations  to  complete  his  work 
by  the  1st  of  September,  1879,  it  was  by  no 
means  certain  he  would  do  so,  and  at  all 
events  he  had  undertaken  to  do  other  work, 
if  required  by  the  company,  which  would 
extend  his  contract  indefinitely.  It  seems 
that  the  excavation  on  section  eight,  part 
of  defendant's  work,  was  not  completed  until 
April,  1870.  So  that  the  stay  of  the  de- 
784  fendant  in  ♦the  state  was  wholly  un- 
certain and  indefinite.  His  family  were 
here;  his  business  and  means  were  here; 
his  dwelling  was  here,  and  I  think  it  is  im- 
possible to  resist  the  conclusion  that  his 
residence,   for   the   time   being   was  here. 

From  the  earliest  period  the  proceeding  by 
attachment  has  been  carefully  watched  by 
the  courts.    Barnett  v.  Darnielle,  3  Call  416. 
In  Mantz  v.  Henley,  2  Hen.  &  Munf.  308, 
Judge    Fleming   said,   that    the   attachment 
law,  though  sound  in  princiole  and  salutary 
in    operation    when    properly   administered, 
had  been,  in  the  course  of  his  experience 
and' observation,  oftener  perverted  and  more 
abused  than  any  law  in  our  whole  statutory 
Code;  that  instead  of  promoting  justice  it 
was  often  made  the  engine  of  injustice  and 
oppression,  and  that  being  a  summary  pro- 
ceeding unknown  to  the  common  law,  the 
strict  letter  of  the  statute  ought  to  be  ad- 
hered  to  in  all   cases.    The   same  view  was 
taken  by  Judge  Carr  in  Jones  &  Ford  v.  An- 
derson, 7  Leiirh  308.  In  Claflin  &  Co.  v.  Stein- 
bock  &  Co.,  18  Gratt.  842,  Judge  Joynes  said: 
"This    extraordinary    remedy    is    not    only 
harsh   towards   the   defendant   himself,  but 
its   operation    is  -harsh   towards    the   other 
creditors  of  the  defendant,  over  whom  the 
attachment  creditors  obtain  priority.    It  is 
susceptible   of   great   abuse,   and   has  often 
been  greatly  abused.    It  is  therefore  closely 
watched,  and  will  never  be  sustained  unless 
all  the  requirements  of  the  law  have  been 
complied     with."      Daniel     on     Attachments, 
24-5.    The   wisdom   of  these   r-^marks  is.  I 
think,  shown  in  the  present  case.    Whether 
the    defendant    would    in    any    event    have 
completed  his  contract  is  a  mere  matter  of 
conjecture.    One  thing  is  certain:  his  work 
*  was  suspended  and  his  business  destroyed  by 
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the  levy  of  these  attachments.  There  was  no 
difficulty  at  any  time  serving  him  with  pro- 
cess, and  as  little  difficulty  in  obtaining 
judgment  and  execution  while  he  was  in  the 

state.  If  he  had  attempted  to  remove 
725    his  effect  *the  remedy  of  the  plaintiff 

was  ample  under  the  second  and  third 
sections  already  adverted  to.  For  these 
reasons  I  think  the  judgment  of  the  cir- 
cuit court  should  be  affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  STAPLES,  J. 

Decree  affirmed. 


7S6         *Nulton  &  als.  v.  Isaacs  &  als. 

September  Term,   1878,    Staunton. 

1.  Mvltlterlovaneaa.* — I  files  his  bill  claiming  to 
be  a  judgment  creditor  of  N,  deceased,  seeking  to 
subject  to  the  satisfaction  of  his  judgments  a  tract 
of  land  conveyed  by  N,  in  trust,  for  the  separate 
DSC  of  his  wife,  and  two  other  tracts  conveyed  by 
N  to  his  son.  He  charges  that  the  deeds  were 
without  consideration,  and  were  fraudulent  He 
sutes  that  N  and  his  son  were  partners,  and  asks 
that  if  it  is  necessary  to  show  the  true  consideration 
of  the  deeds  to  the  son,  that  his  account  as  late 
partner  of  K  may  be  settled — Hklo:  The  bill  is 
n«t  multifarious. 

2.  Jndarments — Jurtadlctfon.t — Three  of  the 
judgments  of  I  were  judgments  of  the  United 
States  court,  rendered  in  a  cause  in  which  citizens  of 
Maryland  were  plaintiffs  and  the  Bank  of  the  Valley 
of  Virginia  was  defendant,  brought  to  have  the  assets 
of  the  bank  administered,  and  upon  petition  and  no- 

*Miiltlfarf onaneaa  —  "What    Conatttntea.  —^ 

In  Alexander  v.  Alexander,  85  Va.  363,  the  court 
citing  the  principal  case  in  its  opinion  lays  down  the 
following  cardinal  rules  in  regard  to  multifariousneV 
^abill  will  always  be  deemed  multifarious,  where  several 
nutters  joined  in  the  bill  against  one  defendant  are 
so  entirely  distinct  and  independent  of  each  other 
that  the  defendant  will  be  compelled  to  unite,  in  h>s 
answer  and  defense,  different  matters  wholly  uncon- 
nected with  each  other  and  as  a  consequence  the 
proofs  applicable  to  each  would  be  apt  to  be  con- 
founded with  each  other,  and  great  delays  might  be 
occasioned  respecting  matters  ripe  for  hearing  by 
waiting  for  proofs  as  to  some  other  matter  not  ready 
for  hearing;  or  again  where  there  is  a  demand  of 
several  matters  of  a  distinct  and  independent  nature, 
io  the  same  bill,  rendering  the  proceeding  oppressive 
because  it  would  tend  to  load  each  defendant  with 
an  unnecessary  burden  of  costs  by  swelling  the  plead- 
ingi  with  the  statement  of  the  several  claims  of  the 
other  defendants  with  which  he  has  no  connection. 
A  bill  will  not  ordinarily  be  regarded  as  multifarious, 
wbere  the  matters  joined  in  the  bill,  though  distinct, 
are  not  absolutely  independent  of  each  other,  and  it 
win  be  more  convenient  to  dispose  of  them  in  one 
suit"  See  also  Wells  v.  Guano  Co.,  89  Va.  708; 
Segar  v.  Parish.  20  Gratt.  679;  Hill  v.  Hill,  79  Va. 
592;  HuflF  v.  Thrast,  75  Va.  550;  Almond  v.  Wil- 
son, 75  Va.  613;  Commonwealth  v.  Drake,  81  Va. 
305;  Withers  v.  Sims,  80  Va.  657;  Walters  v.  Bank, 
76  Va.  16;  Thomas  v.  Sellman,  87  Va.  687;  4 
Mm.  Inst.  (2nd  Ed.)  1284;  14  Enc.  PI.  &  Pr.  196. 
tJndnrmenta — InTAlldfty. — Though  the  court 
Buy  possess   jurisdiction  of  a  cause,    of   the  subject 


tice,  the  judgments  were  rendered  against  N  aa  a- 
debtor  of  the  bank — Hei«D:  That  N  being  a  citizen 
of  Virginia,  the  United  States  court  had  no  jurisdic- 
tion in  the  case  to  render  the  judgments  against 
N,  and  they  were  invalid  as  judgments. 
8.  ConaldeimtloB — Fravdiilent  CoiiTeTaiice.. 
— The  deeds  to  the  son  having  been  on  valuable 
consideration,  the  land  sola  and  conveyed  to  him 
is  not  liable  for  the  debts  of  N;  but  the  deed  in 
favor  of  the  wife  having  been  without  considera- 
tion,  this   land   is  liable  to   pay  the  debt  due  I. 

In  1873,  William  B.  Isaacs  &  Co.  filed 
their  bill  in  the  circuit  court  of  Frederick 
county,  stating  therein,  substantially,  that  they 
were  holders  of  a  large  amount  of  notes  of  the 
old  Bank  of  the  Valley  in  Virginia,  and  of  the 
Farmers  Bank  of  Virginia;  that  their  claims 
as  such  note  holders  were  audited,  reported 
and  confirmed  against  the  said  banks  in  the 
circuit  court  of  the  United  States  for  the 
eastern  district  of  Virginia,  in  the 
727  chancery  ^causes  therein  pending,  in 
which  the  debts  of  the  said  banks  have 
been  audited  and  their  assets  disbursed,  and 
complainants  having  waited  in  vain,  with  the 
hope  of  being  permitted  to  participate  in  the 
distribution  of  the  cash  assets  of  the  said 
bank,  were  compelled  to  accept  certain  claims 
which  the  receiver  of  the  court  held  as  the 
custodian  of  the  assets  of  the  bank  against 
certain  persons  in  that  section  of  the  state. 
Among  the  claims  thus  assigned  to  complain- 
ants, are  three  judgments  which  were  rendered 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Virginia  on  the  12th  day  of  De- 
cember, 1868,  in  the  chancery  cause  therein  de- 
pending, in  which  the  Merchants  National 
Bank  of  Baltimore  and  al.  were  plaintiff's, 
and  the  Bank  of  the  Valley  in  Virginia  and 
als.  were  defendants;  the  said  judgments 
being  in  the  name  of  said  plaintiffs -<f or  the 
use  of  H.  G.  Fant,  the  receiver  of  the 
court),  against  J.  S.  Carson,  treasurer,  A. 
Nulton  and  J.  R.  Bowen,  official  copies  of 
which  judgments,  marked  A,  B  and  C, 
were  filed  with  said  bill,  one  of  them  being 
for  $1,450,  with  interest  from  the  20th  day  of 
April,  1862,  and  costs,  $32.05;  another  for 
$900,  with  interest  from  the  4th  day  of  April, 
1862,  and  costs,  $30.25 ;  and  the  other  for  $300, 
with  interest  from  the  21st  day  of  March, 
1862,  and  costs,  $30.20.  In  addition  to  these 
judgments,  there  was  also  assigned  to  com- 
plainants, on  account  of  their  claims  wh  ^h 
had  been  audited  against  the  Farmers  Bank, 
the  negotiable  note  of  Abraham  Nulton,  en- 
dorsed by  J.  S.  Carson  and  Samuel  R.  At- 
well,  for  the  sum  of  $600,  which  note  had 
been  protested  for  non-payment  on  the  3d 
day  of  July.  1862.  Suit  was  broujsrht  upon 
said  note  in  the  county  court  of  Frederick 
county  in  the  name  of  complainants,  as  as- 
signees of  said  receiver,  on  the  I9th  day  of 
July,    1870,    against    Abraham    Nulton,    the 

matter  and  of  the  parties  it  is  still  limited  in  its  modes 
of  procedure  and  in  the  extent  and  character  of  its 
judgment.  A  departure  from  established  modes  of 
procedure  will  often  render  the  judgment  void. 
Anthony  v.  Kasey,  83  Va.  341 ;  Thurman  v.  Morman, 
79  Va.  367;  Ogden  v.  Davidson,  81  Va.  762.  citing 
principal  case  and  Windsor  v.  McVeigh,  93  U.  S.  282. 
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maker  of  the  note,  and  judgment  was  re- 
covered in  said  suit  at  the  following  De- 
cember term  of  said  court  for  the  full 
788  amount  of  said  *note,  interest  and 
costs,  of  which  judgment  an  official 
copy,  marked  D,  was  filed  with  the  bill.  Of- 
ficial copies  of  the  decrees  of  the  circuit 
court  of  the  United  States  under  which  the 
three  judgments  of  said  court,  and  nego- 
tiable note  aforesaid  were  assigned  to  com- 
plainants, were  marked  E  and  F,  and  also  filed 
with  the  bill.  And  an  official  copy  of  the  as- 
signments of  the  said  three  judgments  of 
the  United  States  circuit  court  was  marked 
G,  and  also  filed  with  the  bill. 

It  is  charged  in  the  said  bill,  that  the  said 
Abraham  Nulton  was  possessed,  at  the  time 
said  judgments  of  the  United  States  circuit 
court  were  rendered,  of  very  valuable  real 
estate  situated  in  the  town  of  Winchester, 
and  particularly  described  in  the  bill;  and 
that  the  said  three  judgments  of  the  United 
States  circuit  court  became  liens  upon  said 
real  estate  as  of  the  first  day  of  November 
term,  1868,  of  said  court;  and  the  said  judg- 
ment of  the  county  court  of  Frederick 
county  became  a  lien  upon  the  same  as  of 
the  first  day  of  the  December  term,  1870, 
of  the  said  court. 

It  is  further  charged  in  said  bill  that  after 
the  said  three  judgments  of  the  United 
States  circuit  court  were  rendered,  said  Ab- 
raham Nulton  made  conveyances  of.  said 
real  estate,  which  were  and  are  ineffectual 
to  withdraw  the  same  from  its  responsibility 
for  the  said  judgments,  and  also  for  the  said 
judgment  of  the  county  court,  both  because  of 
the  then  existing  lien  of  the  said  judgment  of 
the  United  States  circuit  court,  and  because 
said  conveyances  were  not  based  upon  adequate 
consideration,  and  were  therefore  void  so  far 
as  any  of  the  debts  of  said  Nulton  then  ex- 
isting were  concerned.  The  first  of  said 
conveyances  was  made  on  the  24th  day  of 
June,  1869,  and  was  recorded  in  the  corpora- 
tion court  of  Winchester  on  the  13th  day  of 
December  of  the  same  year,  of  which  an  of- 
ficial copy,  marked  H,  is  filed  with  the  bill. 
This  deed  purports  to  be  a  convey- 
788  ance  of  the  ♦brick  dwelling,  store-room 
and  lot  before  described  in  the  bill,  and 
the  conveyance  of  it  is  made  to  Joseph  A. 
Nulton,  who  is  a  son  of  said  Abraham,  and 
was  in  trust  for  the  sole  and  separate  use  of 
Sarah  Nulton,  who  was  then  the  wife  of  said 
Abraham,  and  is  expressed  to  have  been. in 
consideration  of  the  said  Sarah  having  united 
theretofore  with  said  Abraham  in  conveyances 
of  large  quantities  of  real  estate  lying  in 
said  county;  the  said  deed  alleging  that  her 
uniting  in  said  conveyances  had  been  in 
consideration  of  an  express  promise  and 
agreement  of  her  husband  that  he  would 
convey  to  her  the  real  estate  described  in 
the  deed  so  soon  as  he  should  receive  from 
the  proper  parties  a  good  deed  for  it. 

Complainants  alleged  that  they  have  had 
all  the  deeds  examined  which  are  on  record 
in  the  clerk's  office  of  the  county  court  of 
said  county  and  of  the  corporation  court  of 
Winchester,  which  have  been  made  by  the 
said  Nulton,  and  in  which  his  wife,  Sarah,  had 


imited,  from  the  date  of  said  deed,  June  24th, 

1869,  to  the  1st  day  of  January,  1820,  and  they 
have  found  no  such  promise,  express  or  im- 
plied, referred  to  in  any  of  said  deeds,  and 
they  deny  that  there  ever  was  any  such  prom- 
ise. They  allege  that  the  lot  conveyed  by  said 
Nulton  for  the  separate  use  of  his  wife  as 
aforesaid,  was  first  acquired  by  him  on  the 
1st  day  of  December,  1854,  as  will  be  seen  by 
exhibits  K  and  L,  filed  with  the  bill.  And  as 
the  consideration  for  this  settlement  is  in  the 
settlement  impliedly  recited  to  have  been  for 
conveyances  made  between  the  acquiring  of 
this  property  by  the  said  Nulton  and  the  date 
of  the  settlement,  the  promise  of  the  said  Nul- 
ton being  therein  recited  to  have  been  to 
settle  this  identical  property  upon  the  said 
Sarah,  so  soon  as  he  should  receive  from 
the  proper  parties  a  deed  for  it,  which  was 
not  accomplished  until  the  24th  day  of  June, 
1860;  yet  complainants  allege  that  the  total 

fee   simple   value   of  all   the  property 

780  *in    respect   to   which   the   said  Sarah 
relinquished  her  title  of  dower  during 

this  interval,  did  not  equal  one-third  of  the 
value  of  the  property  which  the  said  Xul- 
ton  thus  attempted  to  settle  upon  her.  And 
if  an  error  has  been  committed  by  the  par- 
ties in  the  recital  in  the  deed  of  settlement  of 
the  time  during  which  these  alleged  promises 
were  made,  still  complainants  aver  that  the 
value  of  the  property  so  conveyed  to  his  wife 
was  equal  to  one-half  the  fee  simple  value  of 
all  the  property  which  ever  had  been  con- 
veyed bj  $\n  Nulton  and  wife  to  any  one,  ein- 
bracing  ^11  ^h^s  deeds  which  are  on  record  in 
the  said  two  r-ffices  at  any  time  previous  to  the 
said  settlement.  In  addition  to  the  facts  thus 
set  forth,  complainants  further  show  that  said 
Sarah  was  the  senior  in  years  of  the  said 
Abraham,  that  she  was  in  very  delicate 
health  at  the  time  said  settlement  was  made 
upon  her,  viz:  the  24th  of  June,  1869,  and 
that  she  died  on  the  7th  of  December  fol- 
lowing, leaving  her  husband  surviving  her. 
The  deed  of  settlement  was  then  wholly 
without  consideration,  and  was  illegal  and 
void  as  respects  the  debts  of  said  Abraham 
Nulton  which  existed  at  the  time  of  the  set- 
tlement, and  especially  the  several  judg- 
ments of  the  United  States  circuit  court 
aforesaid,  and  the  claim  by  negotiable  note  for 
$600,  upon  which  judgment  has  been  rendered 
in  the  county  court  of  said  county  as  afore- 
said, the  said  note  having  been  a  debt  of  the 
said  Nulton  long  pre-existing  the  date  of  said 
settlement,  having  been  protested  for  non-pay- 
ment the  3d  of  April,  1862. 

Complainants  further  say  that  under  the 
pretended  powers  derived  to  her  from  the  said 
settlement,  the  said  Sarah  Nulton  made  her 
will,  which  is  dated  in  December,  1869,  and 
was  admitted  to  probate  in  the  corporation 
court  of   Winchester   at  the   February  term, 

1870,  of  which  an  official  copy,  marked  M,  is 
filed  with  the  bill;  by  which  will  she  devised 
the  whole  of  the  property  to  her  said  hus- 
band and  to  their  unmarried  daughter, 

781  *Georgiana  Nulton,  jointly,  during  the 
life    of    the    said    Abraham,    with    re- 
mainder in  fee  upon  the  death  of  said  Ab- 
raham to  the  said  Georgiana  and  the  two 
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other  daughters  of  said  testatrix,  viz:  Har- 
riet Haines,  the  wife  of  George  E.  or  George 
H.  Haines,  and  Catherine  Herbert,  then  the 
wife  of  Joseph  Herbert.  Abraham  Nulton 
survived  his  wife,  Sarah,  two  years,  and 
died  on  the  7th  of  December,  1871;  he  died 
intestate,  and  administration  on  his  estate 
was  granted  to  Holmes  Conrad  by  an  or- 
der of  the  county  court  of  said  county  in 
1872.  The  personal  estate  left  by  said  Ab- 
raham was  very  small,  and  wholly  inade- 
quate to  pay  even  the  judgment  for  $600  re- 
covered in  the  county  court  as  aforesaid, 
thus  rendering  a  resort  to  the  real  estate  un- 
avoidable upon  the  part  of  complainants. 

They  further  show  that  in  addition  to  the 
property  thus  conveyed  by  said  Abraham 
Nulton  to  his  wife,  he  also  conveyed  to  his 
son,  Joseph  A.  Nulton,  two  other  valuable 
pieces  of  property  in  said  town  described 
in  the  bill,  constituting,  with  the  property 
settled  on  his  wife,  as  aforesaid,  all  the  real 
estate  which  he  owned  at  the  time  said 
judgments  were  rendered.  Official  copies  of 
the  deeds  whereby  the  said  two  pieces  of 
property  were  conveyed  are  marked  N  and 
0,  and  filed  with  the  bill. 

Complainants  charge  that  the  said  Joseph 
\.  Nulton  was  without  means  to  any  amount 
at  the  time  said  conveyances  were  made  to 
him;  that  he  was  a  young  man  who  had  only 
reached  his  majority  either  during  or  shortly 
before  the  commencement  of  the  war;  that  at 
the  close  of  the  war  he  commenced  business 
as  a  partner  with  his  father  in  the  tinning  and 
stove  selling  business,  but  there  was  com- 
paratively little  profit  attending  the  busi- 
ness in  Winchester  during  this  period,  or 
indeed  since;  that  all  the  stock  in  their 
store,  including  the  tools,  remained  in  posses- 
sion of  said  Joseph  A.  Nulton  when  his  father 
withdrew  from  the  business,  and  also,  as 
738  complainants  ^supposed,  the  unsettled 
accounts.  They  claim  that  all  these 
should  be  accounted  for  by  the  said  Joseph 
A.  Nulton,  and  that  he  should  exhibit  a  full 
settlement  of  the  said  partnership  accounts, 
and  a  discovery  of  the  settlement  which 
is  referred  to  in  the  said  deed,  by  which  the 
consideration  cited  in  said  deed,  viz:  the  sum 
of  $4,804.49,  was  paid  by  him.  They  charge 
that  upon  such  an  investigation  being  made,  it 
will  be  found  that  no  adequate  consideration 
has  been  given  by  him,  either  for  the  prop- 
erty conveyed  to  him  by  the  deed  of  November 
lOth,  1869,  or  by  that  of  February  23d,  1870,  and 
that  the  operation  of  said  deeds  is  to  with- 
draw from  complainants'  claims  property  of 
said  Abraham  Nulton.  which  is  legally  re- 
sponsible for  their  payment. 

They  therefore  pray  that  Joseph  A.  Nul- 
ton, in  his  own  right,  and  as  trustee  for 
Georgiana  Nulton,  Harriet  Haines,  the  wife 
of  George  E.  or  George  H.  Haines,  Catherine 
Herbert  the  wife  of  Joseph  Herbert,  and 
Holmes  Conrad,  administrator  of  Abraham 
Nulton.  deceased,  may  be  made  defendants 
to  the  bill  and  required  to  answer  the  same; 
that  the  personal  estate  of  said  Abraham 
may  be  applied  to  the  discharge  of  com- 
plainants' judgments,  and  that  the  lien  of 


said  judgments  upon  the  real  estate  may  be 
enforced  for  the  satisfaction  of  the  same 
so  far  as  the  personal  estate  may  be  insuf- 
ficient for  that  purpose;  that  the  said  deeds 
of  Abraham  Nulton  may  be  set  aside,  so 
far  as  necessary  to  satisfy  complainants' 
claims,  and  that  the  real  estate  embraced  in 
them  may  be  subjected  to  the  payment  of 
the  same;  and  to  this  end  that  all  neces- 
sary accounts  of  administration,  of  liens  and 
of  debts,  may  be  taken;  that  the  defendant, 
Joseph  A.  Nulton,  may  make  a  complete  dis- 
covery of  the  considerations  upon  which  the 
two  deeds  to  him  were  based,  and  if  essen- 
tial to  the  proper  understanding  of  the 
same,  that  his  account  as  late  partner  with  the 

decedent  may  be  settled,  and  that  com- 
783    plainants  may  have  *such  other  relief 

as  may  be  consistent  with  equity  and 
be  required  by  the  nature  of  the  case. 

In  April,  1873,  Joseph  A.  Nulton  filed  his 
answer  to  the  said  bill,  in  which  he  demurs 
to  it  for  want  of  equity  on  its  face,  and  be- 
cause the  same  is  multifarious  in  confound- 
ing subjects  that  are  distinct  and  in  no  wise 
related  to  each  other.  And  not  waiving  the 
benefit  of  said  demurrer,  but  insisting  there- 
on, he  proceeds  to  answer  the  same  by  say- 
ing in  substance  as  follows:  He  denies  that 
any  right  and  lawful  judgments  have  been 
rendered  in  the  circuit  court  of  the  United 
States  for  the  district  of  Virginia,  against 
his  father,  Abraham  Nulton,  as  complainants 
in  their  bill  pretend.  He  admits  the  allegation 
of  the  bill,  that  the  note  upon  which  the  judg- 
ment of  which  a  copy  marked  D  and  filed 
with  the  bill  was  rendered, •  was  executed  by 
said  Abraham  Nulton,  Joseph  S.  Carson  and 
Samuel  R.  Atwell  as  representing  the  Metho- 
dist Episcopal  church  of  Winchester,  and 
had  been  discounted  at  bank  and  the  pro- 
ceeds applied  as  stated  in  the  bill;  he 
avers  that  the  understanding  in  this  and  all 
like  transactions  between  these  parties,  was 
that  their  liability  on  such  paper  was  joint 
and  not  successive;  that  in  pursuance  of 
this  understanding,  one  of  the  parties,  Mr. 
Atwell,  obtained,  long  prior  to  the  assignment 
made  by  the  bank,  a  sufficient  sum  of  the  notes 
of  the  bank  to  meet  and  satisfy  this  claim; 
that  those  notes  were  obtained  by  Mr.  Atwell  as 
one  of  the  official  body  of  said  church,  and 
are  yet  retained  by  him  as  an  endorser  to 
pay  oflF  this  note,  and  respondent  pleads 
said  notes  as  a  set-off  to  said  judgment. 

Respondent  admits  that  Abraham  Nulton 
conveyed  to  him  the  property  mentioned  in 
the  bill  in  trust  for  the  separate  use  of 
Sarah,  wife  of  the  said  Abraham,  and  mother 
of  respondent,  as  therein  mentioned.  He  de- 
nies that  this  conveyance  was  voluntary  and 

without  consideration,  but  avers  that  it 
734    was  in  pursuance  of  an  agreement  *made 

between  his  father  and  mother  long  prior 
to  the  date  of  said  conveyance,  the  consid- 
eration of  said  agreement  being,  as  recited  in 
the  deed,  viz :  the  relinquishment  by  his  moth- 
er of  her  dower  interest  in  several  pieces  of 
property  sold  by  his  father.  He  does  not  ad- 
mit the  allegation  of  the  bill  as  to  the  value  of 
the  property  thus  settled  upon  his  mother  as 
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compared  with  the  value  of  that  in  which 
she  relinquished  her  dower,  but  demands 
proof  thereof. 

He  admits  that  Abraham  Nulton  did  sell 
and  convey  to  him  two  pieces  of  property 
as  mentioned  in  the  bill,  but  denies  that 
said  conveyance  was  without  consideration, 
and  that  he  was  without  means  as  stated  in 
the  bill.  In  response  to  the  discovery  asked 
for,  he  says:  "That  for  shop,  store-house 
and  lot  on  Loudoun  street,  conveyed  to  him 
by  his  father,  he  paid  the  sum  of  $4,804.47,  an 
amount  ascertained  to  be  due  respondent  from 
the  said  Abraham  Nulton  upon  a  full  settle- 
ment made  for  an  between  them  by  Joseph 
S.  Carson,  the  life-long  friend  and  counsellor 
of  the  said  Abraham  Nulton,  and  in  whose 
integrity  the  complainants  express  the  most 
abounding  and  justly  merited  confidence." 
Said  settlement  is  exhibited  as  part  of  the 
answer.  He  further  states  that  he  has,  since 
the  date  of  said  settlement,  discovered  that 
there  had  been  omitted  from  the  account  \ 
presented  by  him,  through  Tiis  own  inad- 
vertence, a  large  debt  of  his  father's  which 
he  had  at  that  time  paid  off,  amounting  to 
the  sum  of  $1,500,  which  debt  is  described 
in  the  answer.  He  challenges  the  fullest  in- 
vestigation of  these  transactions,  and  closes 
his  answer  with  other  remarks  which  need 
not  be   here  mentioned. 

About  the  same  time  answers  were  filed 
by  Georgiana  Nulton  and  Catherine  Her- 
bert, wife  of  Joseph  Herbert,  and  by  George 
H.  Haines  and  Harriet  A.  R.,  his  wife,  in 
which  they  deny  that  the  conveyances  im- 
peached by  the  bill  were  fraudulent  or 
735  without  consideration,  and  *affirm  their 
validity;  but  it  is  unnecessary  to  state, 
in  detail,  the  contents  of  said  answers. 

The  three  judgments  of  the  United  States 
court  were  rendered  upon  petitions  filed  by 
the  plaintiffs  in  a  suit  in  equity  in  that 
court,  they  J)eiiig  citizens  of  Maryland, 
against  the  Bank  of  the  Valley  of  Virginia, 
and  H.  M.  Brent,  trustee,  to  have  the  assets 
of  the  bank  administered  by  the  court,  and 
upon  notice  to  Nulton  and  the  other  parties  to 
the  notes,  all  of  them  living  in  Virginia,  and 
the  notes  having  been  discounted  by  the  bank. 
And  without  stating  here  any  other  portions 
of  the  record,  except  the  substance  of  the  de- 
cree appealed  from,  it  is  sufficient  to  say  that 
on  the  30th  day  of  June,  1876,  the  cause  came 
on  to  be  heard  upon  the  bill  and  the  exhibits 
filed  therewith ;  the  answers  of  Joseph  A.  Nul- 
ton, in  his, own  right  and  as  trustee;  of 
George  H.  Haines  and  Harriet  A.  R.,  his 
wife;  of  Georgiana  Nulton,  and  of  Cather- 
ine, the  wife  of  Joseph  Herbert;  the  general 
replication  to  said  answers;  the  depositions 
taken  in  the  cause,  and  those  which  it  had 
been  agreed  by  the  parties  should  be  read  in 
the  cause  as  set  forth  in  the  agreement  of 
facts  filed  in  the  papers;  the  act  of  the  Vir- 
ginia convention;  the  decrees  and  other 
record  evidence  from  the  circuit  court  of  the 
United  States;  the  said  agreement  of  facts; 
the  admissions  in  open  court  made  by  the  de- 
fendant. Holmes  Conrad,  administrator  of 
Abraham  Nulton,  deceased,  that  the  per- 
sonal estate  of  said  Abraham  is  inconsiderable 
and  will  pay  but  a  small  per  cent,  if  any,  of 


the  complainants'  claim,  and  the  other  papers 
filed  in  the  cause,  and  was  argued  by  counsel. 
On  consideration  whereof,  the  court  overruled 
the  several  demurrers  to  the  bill,  and  be- 
ing of  opinion  that  the  judgments  of  the 
circuit  court  of  the  United  States,  referred 
to  in  the  bill,  are  not  valid  liens  upon  the 
real  estate  of  said  Abraham  Nulton,  and 
that  there  was  no  fraud  in  the  conveyances 
from  said  Abraham  to  Joseph  A.  Nul- 

736  ton,  in  his  own  *right,  which  are  filed 
as  exhibits  N  and  O  with  the  bill,  de- 
creed that  the  property  conveyed  in  said 
deeds  is  not  liable  to  the  payment  of  the 
complainants'  claims.  But  the  court  being 
of  opinion  that  the  conveyance  from  Abra- 
ham Nulton  to  Joseph  A.  Nulton,  as  trustee 
for  Sarah  Nulton,  which  is  filed  as  exhibit 
H  with  the  bill,  was  voluntary  and  with- 
out consideration,  decreed  that  the  said 
conveyance  be  set  aside,  so  far  as  the 
claims  of  the  complainants  are  concerned, 
and  that  the  said  property  be  subjected  to 
the  payment  of  the  same;  and  as  prelimi- 
nary thereto,  the  court  directed  that  one  of 
its  commissioners  should  ascertain  and  re- 
port to  the  court  the  amount  due  to  the 
complainants  from  tlK  estate  of  Abraham  Nul- 
ton, deceased,  and  should  settle  the  account  of 
the  said  Holmes  Conrad,  administrator  of  said 
Abraham  Nulton,  deceased,  and  report  what 
portion  of  the  said  claims  the  personal  es- 
tate of  said  Nulton  will  pay. 

From  the  said  decree  the  said  Georgiana 
Nulton,  George  H.  Haines  and  Harriet 
Haines,  Joseph  Herbert  and  Catharine  Her- 
bert, and  Joseph  A.  Nulton  applied  to  a 
judge  of  this  court  for  an  appeal;  which 
was  accordingly  allowed. 

Holmes  Conrad  and  Tucker  &  Tucker, 
for  the  appellants. 

William   L.  Clark,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court.  After  stating  the  case  he  proceeded : 

There  is  but  a  single  assignment  of  error 
in  the  petition  for  an  appeal  in  this  case, 
which  is  in  these  words: 

"The    single    error    complained    of   is    in 

overruling  the  demurrer  to  the  bill  of  the 

complainants,    and   thereby   permitting   the 

complainants    to   proceed    in    one    bill 

737  against  *several  persons  in  regard  to 
matters  entirely  distinct  and  independ- 
ent, and  as  to  which  the  defendants  had  no 
common  or  related  interest." 

And  the  petitioners  proceed  as  follows  in 
their  said  petition: 

"The  bill  charges  (page  5)  that  Abraham 
Nulton,  by  deed  of  24th  June,  1869.  con- 
veyed to  Joseph  A.  Nulton,  one  of  the  pe- 
titioners, certain  real  estate  in  trust  for  Sarah 
Nulton.  And  that  this  deed  was  wholly  with- 
out consideration,  and  was  illegal  and  void; 
that  on  the  10th  of  November,  1869,  and  on 
the  23d  February,  1870,  the  said  Abraham  Nul- 
ton conveyed  to  Joseph  A.  Nulton  certain 
other  pieces  of  real  property  'for  which  no 
adequate  consideration  hath  been  given  him;' 
and  the  said  Joseph  A.  Nulton  is  required  to 
make  discovery  of  the  settlement  referred  to 
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in  the  deeds  to  him,  and  to  exhibit  a  full 
settlement  of  his  partnership  accounts  with 
his  father,  the  said  Abraham   Nulton. 

"And  the  prayer  of  the  bill  is,  that  the 
deed  to  Sarah  Nulton  and  the  two  deeds  to 
Joseph  A.  Nulton  may  be  set  aside,  and 
that  he  be  required  to  settle  his  accounts 
as  partner  of  his  father. 

"Petitioners  are  advised  that  this  bill  is 
decidedly  multifarious — Joseph  A.  Nulton 
protesting  that  he  has  nothing  to  do  with 
the  property  conveyed  to  Sarah  Nulton,  and 
by  her  devised  to  his  co-petitioners,  and  the 
other  petitioners  protesting  that  they  have 
no  interest  or  concern  in  the  two  deeds  to 
Joseph  A.  Nulton,  or  in  the  settlement  of 
his  partnership  account  with  his  father.  1 
Daniel,  Ch'y  Pr.  p.  334;  Story's  Eq.  PI.  § 
271;  Dunn  v.  Dunn  &  als.,  26  Gratt.  291; 
Sawyer  v.  Noble,  55  Maine  227." 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  demur- 
rer to  the  bill,  and  that  the  same  is  not  mul- 
tifarious. This,  we  think,  plainly  ap- 
738  pears  from  *the  authorities  referred  to 
in  the  petition  and  the  notes  of  argu- 
ment. Story's  Eq.  PI.  §§  271,  285-6;  Segar, 
&c.,  V,  Parish,  &c.,  20  Gratt.  672;  Jones' 
ex'ors  V.  Clark  &  als.,  25  Id.  662,  676 ;  Dunn 
V.  Dunn  &  als.,  26  Id.  291;  Brenkerhoff  v. 
Brown,  6  Johns.  Ch.  R.  139;  Fellows  v.  Fel- 
lows, 4  Cow.  R.  682.  It  is  true,  as  was  said 
by  Lord  Cottenham  in  Campbell  v.  Mac- 
key,  1  My.  &  Cr.  603,  in  the  passage  quoted 
from  his  opinion  in  that  case  by  the  counsel 
for  the  appellants:  "To  lay  down  any  rule 
applicable  universally,  or  to  say  what  con- 
stitutes multifariousness  as  an  abstract  prop- 
osition is,  upon  the  authorities,  utterly  im- 
possible. The  cases  upon  the  subject  are 
extremely  various,  and  the  court  in  decid- 
ing them,  seems  to  have  considered  what 
was  convenient  in  particular  circumstances, 
rather  than  to  have  attempted  to  lay  down 
any  absolute  rule."  Yet,  in  most  cases 
there  is  little  or  no  difficulty  in  deciding  the 
question  whether  or  not  multifariousness 
exists  in  the  particular  case,  and  such,  in 
our  opinion,  is  this  case. 

The  complainants,  William  B.  Isaacs  & 
Co..  claimed  to  be  creditors  of  Abraham 
Nulton,  under  assignments  to  them  of  sev- 
eral of  his  notes  by  the  Bank  of  the  Valley 
in  Virginia  and  the  Farmers  Bank  of  Vir- 
ginia; and  they  brought  their  suit  to  en- 
force the  payment  of  their  claim  out  of  the 
estate  of  their  debtor.  He  had  little  or  no 
personal  estate,  and  all  his  real  estate  he  had 
conveyed  to  and  for  the  use  of  his  wife,  Sarah 
Nulton,  and  his  son,  Joseph  A.  Nulton,  which 
conveyances  were  charged  by  the  said  credit- 
ors to  be  voluntary  and  fraudulent  and  void  as 
to  his  creditors,  and  especially  the  complain- 
ants. They,  therefore,  sought  by  their  said 
suit  to  remove  these  obstructions  out  of  their 
vay.  without  which  they  could  not  possibly 
obtain  satisfaction  of  their  claims,  and  for 
that  purpose  they  had,  necessarily,  to  make 
not  only  the  administrator  of  Abraham  Nul- 
ton, but  also  the  claimants  under  the  said 
739  alleged  fraudulent  conveyances,  ♦de- 
fendants to  the  bill;  and  as  Joseph  A. 


Nulton  claimed  to  have  become  the  purchaser 
of  the  property  conveyed  to  him  by  his  father, 
the  said  Abraham  Nulton,  by  means  of  a 
balance  alleged  to  have  been  due  to  him  on 
a  settlement  of  a  partnership  account  be- 
tween them,  the  complainants  prayed  in 
their  bill  that  the  defendant,  Joseph  A.  Nul- 
ton, might  "make  a  complete  discovery  of 
the  consideration  upon  which  the  two  deeds 
to  him  were  based,  and  if  essential  to  the 
proper  understanding  of  the  same,  that  his 
account  as  late  partner  of  the  decedent  may 
be  settled."  We  think  that  all  the  persons 
made  defendants  to  the  suit  were  proper 
and  necessary  parties,  and  that  the  condi- 
tional prayer  for  a  settlement  of  the  part- 
nership account  was  proper  and  unobjec- 
tionable, if  not  necessary.  We  have  said  so 
much  on  this  subject,  not  because  we  had 
any  difficulty  about  it,  but  because  the 
learned  counsel  for  the  appellants  made  it 
the  chief,  if  not  the  only  ground  of  com- 
plaint, at  least  in  the  petition  for  an  appeal. 
We  will  now  proceed  to  consider  whether 
there  be  any  error  in  any  other  portion  of 
the  decree,  which  was  complained  of  as 
being  erroneous,  though  in  different  re- 
spects, in  the  arguments  of  the  counsel, 
both  of  the  appellants  and  appellees. 

The  court  is  further  of  opinion,  that  the 
circuit  court  did  not  err  in  decreeing  that 
the  property  conveyed  by  Abraham  Nulton 
to  Joseph  A.  Nulton,  in  his  own  right  by 
the  two  deeds,  of  which  copies  marked  N 
and  O,  are  filed  as  exhibits  with  the  bill,  is 
not  liable  for  the  payment  of  the  com- 
plainants' claims. 

If  the  orders  of  the  circuit  court  of  the 
United  States  in  the  record  mentioned  for 
the  payment  of  three  out  of  the  four  claims 
of  the  complainants  had  been  valid  judg- 
ments, and  liens  as  such  on  the  real  estate  of 
the  debtor,  Abraham  Nulton,  notwithstand- 
ing they  were  never  registered,  then  the 
said  property  would  have  been  liable 
740  *for  the  payment,  at  least  of  the  said 
three  claims,  whether  the  said  two 
deeds  were  voluntary  and  fraudulent  or  not. 

But  the  court  is  of  opinion,  that  the  said 
orders  of  the  circuit  court  of  the  United 
States  were  not  valid  judgments  against  the 
said  Abraham  Nulton.  The  said  court  would 
have  had  no  jurisdiction  to  render  such  judg- 
ments, even  if  actions  of  debt  had  been 
brought  in  the  said  court  by  the  Bank  of  the 
Valley  in  Virginia  against  the  said  Abraham 
Nulton  for  the  recovery  of  the  said  claims, 
as  both  parties,  plaintiffs  and  defendants, 
resided  in  the  state.  We  do  not  mean  to  say 
that  judgments  rendered  in  such  actions 
would  have  been  regarded  as  void  in  any 
collateral  proceeding.  But  we  are  of  opinion 
that  where,  as  in  this  case,  the  creditors, 
instead  of  proceeding  by  the  common  law 
action  of  debt  to  recover  their  claims,  obtain 
an  order  for  their  payment  on  a  mere  sum- 
mary rule  to  show  cause — such  order,  though 
no  defence  be  made  to  the  rule,  has  not  the 
force  and  effect  of  a  judgment,  and  is  not  a 
lien  on  real  estate,  whether  registered  or  not. 
The  order  is  void  on  its  face  as  a  judgment 
The  defendant  is  entitled  to  the  benefit  of  a 
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common  law  action  in  which  he  can  regu- 
larly make  his  defence,  and  have  the  benefit 
of  a  trial  by  jury;  and  he  is  entitled  to  be 
sued  in  the  courts  of  his  own  state,  and  is 
not  suable  in  the  federal  courts,  even  in  an 
action  brought  against  him  alone.  Much 
less  can  he  be  proceeded  against  by  a  mere 
summary  rule  and  order  in  a  suit  brought  in 
one  of  the  federal  courts  against  his  creditor 
by  another  person  or  corporation.  An  order 
might,  no  doubt,  have  been  made  in  that  suit 
for  the  collection  of  debts  due  the  defendant 
and  liable  to  the  claim  of  the  plaintiff.  But 
such  collection,  if  it  could  not  be  made 
without  legal  proceedings,  would  have  to  be 
made  by  action  at  common  law  in  a  court  of 
competent  jurisdiction,  just  as  if  such  debts 
had  not  been  assigned  or  were  still 
741  ♦due  to  the  original  creditor.  The 
debtor  would  lose  none  of  his  rights 
of  defence  by  the  assignment. 

The  true  doctrine  of  the  law  on  this  sub- 
ject is,  in  our  opinion,  correctly  laid  down 
in  the  opinion  of  the  supreme  court  of  the 
United  States,  delivered  by  Mr.  Justice 
Field  in  Windsor  v.  McVeigh.  3  Otto  R. 
274.  *'The  doctrine  invoked  by  counsel," 
said  the  court  in  that  case,  page  282,  "that 
where  a  court  has  once  acquired  jurisdiction, 
it  has  a  right  to  decide  every  question  which 
arises  in  the  cause,  and  its  judgment,  how- 
ever erroneous,  cannot  be  collaterally  assailed, 
is  undoubtedly  correct  as  a  general  proposi- 
tion; but  like  all  general  propositions,  is 
subject  to  many  qualifications  in  its  applica- 
tion. All  courts,  even  the  highest,  are  more 
or  less  limited  in  their  jurisdiction;  they  are 
limited  to  particular  classes  of  actions,  such 
as  civil  or  criminal,  or  to  particular  modes  of 
administering  relief,  such  as  legal  or  equi- 
table," &c.  "Though  the  court  may  possess 
jurisdiction  of  a  cause,  of  the  subject  mat- 
ter and  of  the  parties,  it  is  still  limited 
in  its  mode  of  procedure,  and  in  the  extent 
and  character  of  its  judgments.  It  must 
act  judicially  in  all  things,  and  cannot  then 
transcend  the  power  conferred  by  the  law. 
If,  for  instance,  the  action  be  for  a  money 
demand,  the  court,  notwithstanding  its  com- 
plete jurisdiction  over  the  subject  and  par- 
ties, has  no  power  to  pass  judgment  of 
imprisonment  m  the  penitentiary  upon  the 
defendant.  If  the  action  be  for  a  libel  or 
personal  tort,  the  court  cannot  order  in  that 
case  a  specific  performance  of  a  contract.  If 
the  action  be  for  the  possession  of  real  prop- 
erty, the  court  is  powerless  to  admit  in  the 
case  the  probate  of  a  will.  Instances  of  this 
kind  show  that  the  general  doctrine  stated  by 
counsel  is  subject  to  many  qualifications. 
The  judgments  mentioned,  given  in  the  cases 
supposed,  would  not  be  merely  erroneous, 
they  would  be  absolutely  void,  because  the 
court  in  rendering  them  would  transcend 
the  limits  of  its  authority  in  those 
743  ♦cases."  "So  a  departure  from  estab- 
lished modes  of  procedure  will  often 
render  the  judgment  void;  thus  the  sentence 
of  a  person  charged  with  felony,  upon  con- 
viction by  the  court,  without  the  intervention 
of  a  jury,  would  be  invalid  for  any  purpose. 
The  decree  of  a  court  of  equity  upon  oral 
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allegations,  without  written  pleadings,  would 
be  an  idle  act  of  no  force  beyond  that  of 
an  advisory  proceeding  of  the  chancellor; 
and  the  reason  is,  that  the  courts  are  not 
authorized  to  exert  their  power  in  that  way." 

According  lo  the  principles  thus  laid  down, 
the  orders  in  question  have  not  the  force  and 
eft'ect  oi  ;uc'gments.  There  is  nothing  in 
those  prjncip?es  at  all  in  conflict  with  the 
opinion  of  this  court,  delivered  by  Judge 
Christian,  in  the  case  of  Lancaster  v,  Wil- 
son, 27  Gratt.  624.  The  distinction  between 
the  two  is  sufficiently  obvious  without  any 
comment  upon  them  here. 

If  the  orders  aforesaid  were  judgments,  a 
very  interesting  question  would  arisp, 
whether  registration  of  those  orders  would 
have  been  necessary  to  make  them  liens  on 
the  real  estate  of  the  debtor;  but  as  they 
are  not  judgments,  it  is  unnecessary  to  con- 
sider that  question. 

It  follows,  therefore,  from  what  has  been 
said,  that  the  property  conveyed  to  the  said 
Joseph  A.  Nulton,  as  aforesaid,  is  not  liable 
for  the  payment  of  the  complainants' 
claims.  His  answer  in  response  to  an  alle- 
gation of  the  bill  positively  denied  that  the 
deeds  were  executed  with  fraudulent  intent, 
and  set  out  the  valuable  consideration  on 
which  he  alleged  that  they  were  founded, 
and  there  is  no  proof  on  the  other  side. 
The  court,  therefore,  rightly  considered  that 
there  was  no  fraud  in  the  said  deeds,  and 
decreed  accordingly. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  the  opinion  that 
from  the  evidence  the  conveyance  from 
Abraham  Nulton  to  Joseph  \.  Nulton,  as 
trustee  for  Sarah  Nulton,  which  is 
748  filed  as  exhibit  H  ♦with  the  complain- 
ants' bill,  was  voluntary  and  without 
consideration,  and  in,  therefore,  decreeing 
that  the  said  conveyance  be  set  aside  so  far 
as  the  claims  of  the  complainants  are  con- 
cerned, and  that  the  property  thereby  con- 
veyed be  subjected  to  the  payment  of  said 
claims.     Blow  v.  Maynard,  2  Leigh  29. 

The  court  is  further  of  opinion  that  there 
is  no  error  in  the  said  decree,  and  that  the 
same  ought  therefore  to  be  affirmed,  which 
ir  ordered  accordingly. 

Decree  affirmed. 


744    ♦Miller  &  als.  v.  Blose*s  Ex'or  &  als. 

S^tembcr  Term,    1878,    Staunton. 

Absent,    Burks,    J. 

In  1831  S  sold  and  conveyed  to  K  and  his  son-in-law 
M,  a  tract  of  land  for  $7,884.  M  lived  on  this 
land.  K,  who  was  a  man  of  wealth,  died  in  1838. 
leaving  a  widow  and  seven  children,  one  of  them  a 
minor,  and  hi;;  widow  died  in  January,  1843.  Soon 
after  her  death  the  heirs  of  K  made  a  division  of 
his  land,  and  five  of  the  six  who  were  of  age  united 
in  deeds  conveying  to  the  other  seventh,  or  her 
husband,  a  parcel  of  land.  M  and  wife  united  in 
the  deeds  to  the  other  parties,  and  the  other  par- 
ties united  in  a  deed  conveying  to  M  the  wh<de 
land  conveyed  by  S  to  K  and  M.  This  was  io  form 
an  absolute  conveyance  of  the  land  to  M   in  con- 
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sideration  of  $8,000  paid  by  him,  the  receipt  of 
which  was  thereby  acknowledged.  Both  the  deed  of 
1831  and  that  of  1843  were  recorded.  M  lived  on 
the  land  during  his  life.  He  died  in  1863;  his  wife 
died  some  years  after  him.  In  1870  a  bill  was  filed 
by  the  creditors  of  M,  to  subject  the  land  to  the 
payment  of  his  debts.  His  heirs  claim  that  K  and 
his  executors  paid  for  the  whole  of  the  land  to  Si 
and  that  it  was  treated  as  a  part  of  the  estate  of  K 
in  the  division,  and  the  deed  to  him  by  the  other 
heirs  was  only  to  relieve  the  land  from  any  claim 
by  them,  and  that  there  was  a  resulting  trust  in 
favor  ot  the  wife  of  M  and  her  children,  which 
they  endeavored  to  maintain  by  parol  evidence — 
Held: 

1.   Reavltlns  Tnaata — Parol   BTldenoe.* — 
Though  a   resulting  trust  may  be  established  by 
parol  evidence,  yet  in  the  face  of  M's  possession 
nnder  two   deeds,  one  in    1831    and  the   other  in 
1843,  conveying  to   M  absolutely,  for  so  great  a 
length   of   time    without   question,    the   parol   evi< 
dence  must  be  clear  and  explicit,  such  as  to  leave 
no    doubt    o^    the    character    of    the    transaction. 
%,    8«iae — PaymeBt    of   Pardaaae    Monoy. 
—Where  the  trust  does  not  arise  on  the  face  of 
the  deed,  but  is  raised  upon  the  payment  of 
745        the  purchase  money,   *which   creates  a  trust 
.  which    is    to    override    the    deed,    the    proof 
must    be    very    clear,    and    mere  .parol    evidence 
ought    to   be    received  with   great   caution. 
S.   Same — Time  of  Arfalnar. — A  resulting  trust 
must  arise   at  the  time  of   the   execution   of  tn* 
conveyance.     Payment  or  advance  of  the  purchase 
money  before  or  at  the  time  of  the  purchase   is 
indispensable.      A    subsequent    payment    will    not, 
by   relation,    attach   a   trust   to    the   original    pur- 
chase,   for    the    trust    arises    out    of    the    circum- 
stance that  the  moneys  of  the  real   and  not  the 
nominal   purchaser   formed   at   the   time   the   con- 
sideration   of    that    purchase,    and    became    con- 
verted intq  land. 
4.    Same — PaTmeat  by  One  la  Loco  Par- 
entis.— The  mere   fact  of   payment  of  the  pur- 
chase money  will  not  always  be  sufficient  to  raise 
a  clear  presumption   of  a  trust,   but  evidence   of 
intention  must  often  enter  into  the  fact  whether 
that  payment  is  such  an  equity  under  the  circum- 
stances.    The   payment  by  a  father  of   purchase 
money  of  land  conveyed  to  a  son,  or  nephew,  or 
son-in-law,  or  any  one  to  whom  he  stood  in  loco 
parentis,  would  not  of  itself  create  a  resulting  trust. 

*Re«iiltlB||r  Tmata — Parol  Evtdenee. — Thert* 
is  a  long  line  of  decisions  of  the  Virginia  court  sus- 
taining the  rule  laid  down  in  the  principal  case  to  the 
effect  that  though  a  resulting  trust  may  be  established 
by  parol  evidence  the  facts  in  all  such  cases  must  be 
proved  with  great  clearness  and  certainty.  Throck- 
morton V.  Throckmorton,  91  Va.  42;  Sinclair  v.  Sin- 
clair. 79  Va.  42;  Donaghe  v.  Tarns,  81  Va.  142; 
M'Devitt  V.  Frantz,  85  Va.  753;  Bank  v.  Carrington, 
7  Leigh  581;  Kane  v.  O'Conners,  78  Va.  76;  Phelps 
V.  Seely,  22  Gratt.  573;  2  Min.  Inst.  (3rd  Ed.)  2180; 
Troll  V.  Carter,  15  W.  Va.  582;  Smith  v.  Turley,  32 
W.  Va.   17;    Bright  v.   Knight,    35   W.   Va.  40. 

Same — Time  of  Arlatnjg. — As  holding  that  re- 
uniting trust  must  arise  at  the  time  of  the  execution  of. 
tJie conveyance  see  Smith  v.  Turley,  32  W.  Va.  17;  Mur- 
ray v.  Sells,  23  W.  Va.  480:  M'Devitt  v.  Frantz,  85 
Va.  755.  See  Jennings  v.  Shacklett,  30  Gratt.  765  for 
farther  discussion  of  matters  pertaining  to  this  case 
with  lengthy  dissenting  opinion  by  Andcrson,   J. 


5.  DectaloB  fa  the  Ca«e. — In  this  case  the 
evidence  fails  to  prove  satisfactorily  either  that 
the  purchase  money  of  the  land  was  paid  by  K 
and  his  executors,  or  that  on  the  division  in  1843, 
it  was  considered  and  treated  as  a  part  of  K's 
real  estate,  and  conveyed  as  such  to  M  by  the 
other   heirs   without   any  other  consideration. 

This  .case  was  decided  in  September,  187«, 
but  there  was  a  motion  for  a  rehearing  of 
the  decree,  which  was  overruled  at  the 
present  term  of  the  court.  It  was  a  cred- 
itor's suit  in  equity,  instituted  in  March, 
1870,  in  the  circuit  court  of  Rockingham 
county,  by  the  executor  of  Jacob  Blose.  de- 
ceased, against  the  administrators  and  heirs 
of  Jacob  Miller,  deceased,  to  subject  the 
lands  of  said  Miller  to  the  payment  of  his 
debts.  The  only  question  in  the  cause  is, 
whether  a  tract  of  land  of  seven  hundred 
and  thirty-two  acres  was  the  land  of  said 
Miller,  or  whether  there  was  a  resulting 
trust  in  favor  of  his  children.  The  facts, 
as   they  were   viewed  by  this   court. 

746  ♦are  stated  by  Judge  Christian  in  his 
opinion.     There  was  a  decree  in  the 

court  below  in  favor  of  the  plaintiffs  as  to 
thirteen-fourteenths  of  the  land.  And  the 
heirs  of  Miller  obtained  an  appeal  to  this 
court. 

William  Green,  J.  G.  Newman  and  John 
£.  Roller,  for  the  appellants. 

J.  S.  Harnsberger,  for  the  appellees. 

CHRISTIAN,  J.  This  case  is  brought  up  by 
appeal  from  a  decree  of  the  circuit  court 
of  Rockingham. 

The  original  bill  was  filed  by  the  executor 

of  J.  W.  Blose,  who  sued  for  himself  and  all 
other  creditors  of  Jacob  Miller  who  might 
make  themselves  parties  to  the  suit. 

Its  object  was  to  subject  the  real  estate  in 
the  hands  of  the  heirs  of  Jacob  Miller  to  the 
payment  of  his  debts.  The  bill  sets  out 
certain  judgments  recovered  against  his  ad- 
ministrator after  his  death,  and  the  execu- 
tions issued  thereon,  returned  by  the  sheriff, 
"no  assets  in  the  hands  of  administrator^; 
and  after  alleging  that  the  said  Jacob  Miller 
died  seized  of  considerable  real  estate,  now 
in  the  hands  of  his  heirs,  and  that  the  rents 
and  profits  of  the  real  estate  for  five  years 
will  not  pay  these  judgments,  asks  that  the 
same  may  be  sold  and  the  proceeds  applied 
to  the  payment  of  these  judgments.  The 
bill  further  charges  that  the  administrators 
have  never  settled  any  account  of  their 
administration  on  the  estate  of  said  Jacob 
Miller,  and  asks  for  a  decree  compelling  a 
settlement  of  such  account,  and  that  an 
account  may  also  be  taken  of  the  debts  of 
the  decedent.  The  heirs  and  administra- 
tors are  made  parties  to  this  suit. 

The  heirs  of  Jacob  Miller  were  his  son, 

William  H.   Miller,  and  his  daughter,  Mary, 

who    intermarried    with    John    C.    Walker. 

William    H.    Miller   and   Walker   had 

747  ♦qualified  as  administrators  of  Jac©b' 
Miller.   They  answered  the  bill.  They 

allege  in  their  answers  that  they  had  settled 
up  the  personal  estate  of  their  intestate,  and 
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that  there  was  not  enough  of  the  personal 
estate  to  pay  his  debts;  that  the  personal 
effects  which  came  into  their  hands  were 
sold  in  October,  1863,  for  Confederate  cur- 
rency, and  that  in  many  instances  the  creditors 
refused  to  receive  that  currency.  They  ad- 
mit that  Jacob  Miller  left  a  tract  of  land 
containing  732  acres,  but  affirm  that  the 
rents  and  profits  would  be  sufficient  to  pay 
his  debts  in  five  years.  This  was  the  only 
issue  madef  by  the  original  bill  and  answers 
thereto.  The  circuit  court,  at  its  September 
term,  1870,  rendered  a  decree  directing  one 
of  its  commissioners  to  "take  an  account  of 
the  outstanding  liabilities  of  the  estate  of 
Jacob  Miller,  deceased,  and  their  priorities, 
if  any,  and  also  to  settle  the  administration 
accounts  of  the  defendants,  Walker  and 
Miller,  as  administrators  aforesaid,  and  to 
ascertain  the  real  and  personal  assets  be- 
longing to  said  estate." 

A  commissioner  of  the  court  duly  proceeded 
to  execute  this  decree,  and  upon  the  return 
of  this  report,  it  was  excepted  to  by  the 
defendants.  Miller  and  Walker,  by  various 
exceptions  filed  by  them.  The  only  one  now 
necessary  to  notice,  is  that  which  relates  to 
the  report  as  to  the  real  estate  of  the  dece- 
dent. This  is  excepted  to  upon  the  ground 
that  the  tract  of  732  acres  was  not,  in  whole, 
the  property  of  the  said  Jacob  Miller;  but 
that  he  was  the  owner  of  only  one-half 
thereof.  The  defendants  filed  with  their 
exceptions  a  deed  from  Stevens  and  wife, 
conveying  the  said  tract  of  land  to  Jacob 
Miller  and  one  William  Kite,  jointly,  bear- 
ing date  August,  1831.  Upon  this  report 
and  exceptions  thereto,  the  circuit  court,  at 
its  May  term,  1871,  directed  a  partition  of 
said  land,  and  appointed  commissioners  to 
make  division  and  allotment  of  said  land — 
one-half  to  the  heirs  of  Sarah  Miller  (who 
was  the  daughter  of  William  Kite,  and 
748  wife  of  Jacob  *Miller),  and  the  other 
to  the  creditors  of  Jacob  Miller.  But 
before  the  action  of  these  commissioners 
had  been  confirmed,  the  cause,  "for  reasons 
appearing  to  the  court,"  was  remanded  to 
rules,  and  leave  giv*en  to  complainant  to  file 
an  amended  and  supplemental  bill. 

The  amended  and  supplemental  bill  was 
accordingly  filed  at  December  rules,  1871. 
In  this  bill  it  was  alleged  by  way  of  supple- 
ment and  amendment,  that  in  the  year  1843, 
the  heirs  of  William  Kite  (of  whom  Sarah 
Miller,  the  wife  of  Jacob  Miller,  was  one), 
made  partition  of  all  of  the  real  estate  of 
said  William  Kite  among  themselves,  and 
executed  and  delivered  to  each  other  various 
deeds  to  carry  out  this  partition.  These  sev- 
eral deeds  are  all  made  exhibits  with  this 
amended  bill.  Among  them  is  a  deed  exe- 
cuted by  all  the  heirs  of  Kite  (six  in  number), 
except  Mrs.  Sarah  Miller,  conveying  the  732 
acre  tract  in  fee  to  Jacob  Miller  for  the  con- 
sideration expressed  on  the  face  of  the  deed, 
of  $8,000.  The  bill  charges  that  the  whole 
of  this  tract,  instead  of  one-half  thereof,  as 
charged  in  the  original  bill,  is  subject  to  the 
debts  of  said  Jacob  Miller,  and  that  the  rents 
and  profits  of  the  same  for  five  years  will 
not  oe   sufficient  to   pay   the   debts.     This 


amended  bill  is  answered  by  the  heirs  and 
administrators  of  Jacob  Miller.  The  respond- 
ents, although  they  had  admitted  in  their 
answer  to  the  original  bill  that  the  732  acre 
tract  was  the  property  of  Jacob  Miller,  and 
in  their  amended  answer  to  said  original, 
they  admit  that  one-half  of  said  land  was 
owned  in  fee  by  said  Jacob  Miller,  they  now, 
in  answer  to  the  amended  bill,  deny  that  he 
was  ever  seized  in  fee  of  any  part  of  the  732 
acre  tract;  they  deny  that  he  ever  paid  any 
part  of  the  purchase  money  of  said  land  dur- 
ing the  lifetime  of  William  Kite  or  after- 
wards; they  aver  that  the  greater  part  of  the 
purchase  money  was  paid  by  William  Kite 
in  his  lifetime,  and  the   residue  thereof  by 

his  administrators  after  his  death; 
748      they  allege  that  the  equitable  *title  to 

said  land  never  was  vested  in  said 
Miller,  and  that  the  legal  title  which  vested 
in  him,  was  a  trust  for  the  benefit  of  his 
wife  and  children;  they  insist  that  as  Jacob 
Miller  paid  no  part  (as  they  allege)  of  the 
purchase  money,  the  732  acre  tract  was  a 
part  of  the  real  estate  of  William  Kite,  and 
was  so  treated  in  the  partition  of  that  estate 
among  his  heirs;  they  admit  the  execution 
of  the  deeds  exhibited  w^ith  the  amended  bill 
by  the  heirs  of  William  Kite,  but  insist  that 
Mrs.  Miller  still  held  an  equitable  estate  in 
the  732  acre  tract;  and  that  although  the 
deeds  of  the  Kites  conveyed  to  Jacob  Miller 
the  legal  title,  he  held  the  land  subject  to  a 
trust  in  favor  of  his  wife  and  her  heirs,  and 
that  therefore  the  land  is  not  subject  to  his 
debts. 

Depositions  were  taken  by  the  defendants 
to  sustain  these  averments  of  the  answer  to 
the  amended  bill ;  and  the  cause  coming  on  to 
be  heard  at  the  October  term,  1873,  the  court 
held  "that  the  children  of  Sarah  Miller,  wife 
of  Jacob  Miller,  deceased,  are  entitled  by  de- 
scent from  their  mother,  Sarah  Miller,  de- 
ceased, to  a  one-fourteenth  interest  in  the 
said  732  acre  tract  of  land  in  the  bill  and 
proceedings  mentioned,  and  that  the  remainder 
thereof  is  subject  to  be  sold  to  pay  the 
debts  of  said  Jacob  Miller,  deceased;  that 
he  died  seized  and  possessed  of  the  remainder 
(thirteen-fourteenths)  of  said  land  in  fee 
simple,  and  that  there  was  no  resulting  trust 
in  said  land  for  the  benefit  of  said  children 
of  Sarah  Miller."  And  the  decree  then  di- 
rects commissioners  appointed  for  that  pur- 
pose to  make  partition  of  said  land,  assigning 
one-fourteenth  thereof  to  the  heirs  of  said 
Sarah  Miller,  as  and  for  their  inheritance 
in  said  land,  free  from  all  demands  of 
whatever  nature  against  Jacob  Miller,  de- 
ceased, and  the  residue  thereof  to  said 
children  of  Sarah  Miller  as  and  for  their 
inheritance  and  interest  in  said  lands 
through  their  father,  the  said  Jacob  Miller, 

subject  to  be  sold  to  meet  and  pay  off 
760      all  just  demands  against  his  ^estate. 

The  commissioners  were  directed  to 
report  their  proceedings  under  this  decree 
to  the  court  for  its  further  order. 

From  this  decree  an  appeal  was  allowed 
by  one  of  the  judges  of  this  court  on  parti- 
tion of  the  heirs  of  Mrs.  Sarah  Miller. 
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I  am  of  opinion  that  there  is  no  error 
in  the  decree  of  the  circuit  court. 

Jacob  Miller  and  his  heirs  had  been  in  pos- 
session of  the  tract  of  land  now  claimed  as 
the  trust  property  of  Mrs.  Miller,  for  forty 
years  and  upwards.  That  possession  was 
held  under  two  deeds,  one  recorded  in  1831, 
and  the  other  in  1843.  By  both  deeds  the 
title  is  conveyed  to  Jacob  Miller.  Upon  the 
.  face  of  these  deeds  no  trust  is  created  in 
favor  of  Mrs.  Miller  or  any  one  else.  They 
are  absolute,  and  convey  the  property  tfO 
Miller  without  condition  or  reservation. 
The  deed  executed  and  recorded  in  the  year 
1831,  is  a  deed  from  Stevens  and  wife,  con- 
veying 732  acres  of  land  to  William  Kite 
and  Jacob  Miller,  jointly,  "in  consideration 
of  ihe  sum  of  seven  thousand  eight  hundred 
and  eighty-four  dollars,  to  them  in  hand 
paid  by  the  said  William  Kite  and  Jacob 
Miller."  The  deed  executed  and  recorded 
in  1843,  was  executed  by  the  heirs  of  Wil- 
liam Kite,  by  which  they  conveyed  their  in- 
terest in  said  land  "for  the  consideration  of 
eight  thousand  dollars,  to  them  in  hand  paid 
by  said  Jacob  Miller,"  "to  the  only  proper 
use  and  behoof  of  him  the  said  Jacob 
Miller,  his  heirs  and  assigns  forever." 

Now,  after  the  lapse  of  nearly  forty-five 
years,  it  is  claimed  that  this  land,  though 
held  by  Jacob  Miller  for  this  great  length 
of  time,  under  deeds  absolute  on  their  face, 
and  which  have  been  on  record  nearly  half  a 
century,  informing  his  creditors  and  the 
world  who  chose  to  deal  with  him  that  the 
property  was  absolutely  his,  it  is  now  claimed 
that  he  simply  held  the  naked  legal  title,  and 
that  he  was  but  a  trustee  for  his  wife 
751  and  children,  *and  that  his  creditors 
cannot  subject  it  to  the  payment  of 
their  debts. 

The  evidence  to  establish  such  a  claim  in 
the  face  of  absolute  deeds  so  long  of  record, 
mast  be  very  clear  and  explicit,  and  such  as 
to  leave  no  doubt  as  to  the  character  of  the 
transaction.  The  basis  of  the  claim  of  the 
appellants,  that  Miller  held  the  land  in  trust 
for  his  wife  and  her  heirs,  is  that  the  whole 
of  the  purchase  money  was  paid  by  Kite  in 
his  lifetime,  and  by  his  administrators  after 
his  death. 

Where  the  trust  does  not  arise  upon  the 
face  of  the  deed,  but  is  raised  upon  the  pay- 
ment of  the  purchase  money,  which  creates 
a  trust  which  is  to  override  the  deed,  the 
proof  must  be  very  clear,  and  mere  parol 
evidence  ought  to  be  received  with  great 
caution.  Bank  of  U.  S.  v.  Carrington,  7 
Uigh  581. 

A  resulting  trust  must  arise  at  the  time  of 
the  execution  of  the  conveyance.  Pay- 
ment or  advance  of  the  purchase  money 
before  or  at  the  time  of  the  purchase,  is  in- 
dispensable; a  subsequent  payment  will  not 
by  relation  attach  a  trust  to  the  original 
purchase,  for  the  trust  arises  out  of  the 
circumstances  that  the  moneys  of  the  real 
and  not  the  nominal  purchaser  formed  at 
the  time  the  consideration  of  that  purchase, 
and  became  converted  into  land.  See  1 
Lead.  Cases  in  Eq.  p.  177.  and  cases  there 
cited-    In  Botsford  v.  Burr,  2  John.  Ch.  R. 


405,  414,  Chancellor  Kent  said:  "The  trust 
must  have  been  coeval  with  the  deeds,  or 
it  cannot  exist  at  all,  »  ♦  »  The  trust 
results  from  the  original  transaction  at  the 
time  it  takes  place,  and  at  no  other  time; 
and  it  is  founded  on  the  actual  payment 
of  money,  and  on  no  other  ground.  It 
caxinot  be  mingled  or  confounded  with  any 
subsequent  dealing  whatever."  Now,  the 
gromnd  of  a  resulting  trust  is,  that  payment 
ol  the  purchase  money  is  an  equity  to  have 
the  land.     But  the   mere  fact   of  payment 

will  not  always  be  sufficient  to  raise 
752      a  clear  presumption  of  a  *trust.     But 

evidence  of  intention  must  often  en- 
ter into  the  fact  whether  that  payment  is 
such  an  equity  under  the  circumstances. 
The  payment  by  the  father  of  purchase 
money  of  land  conveyed  to  his  son,  or  to  his 
nephew,  or  to  his  son-in-law,  or  to  any  one 
else  towards  whom  the  party  stands  in  loco 
parentis,  would  not,  of  itself,  create  a  result- 
ing trust.  See  1  Lead.  Cas.  Eq.  179,  and 
cases  there  cited.  So  that  if  William  Kite 
had  paid  the  whole  of  the  purchase  money 
for  the  whole  tract  of  732  acres,  and  the 
whole  tract  had  been  conveyed  in  fee  to 
Jacob  Miller,  who  had  married  his  daughter, 
this  would  not  of  itself  have  created  a  trust 
in  favor  of  William  Kite  and  his  heirs.  It 
would  have  been  regarded  only  as  a  gift  to 
one  towards  whom  the  grantor  stood  in 
loco  parentis. 

But  there  is  no  proof  in  the  record  to 
show  either  that  the  whole  of  the  purchase 
money  was  paid  by  Kite,  or  that  if  so  paid, 
it  was  under  such  circumstances  as  would 
create  a  resulting  trust  at  the  time  of  the 
execution  of  the  conveyance.  Indeed,  the 
only  evidence  as  to  how  or  by  whom  the 
purchase  money  was  paid,  (except  the  deed 
itself,  which  acknowledges  payment  of  the 
whole  of  the  purchase  money  in  cash  by 
Kite  and  Miller),  is  a  receipt  endorsed  on 
the  back  of  a  $600  bond  showing  that  a 
balance  of  $200  on  that  bond  was  paid  by 
the  administrators.  How,  when,  or  by  whom, 
the  balance  of  the  purchase  money  was 
paid,  there  is  literally  no  evidence  to  con- 
tradict the  receipt  set  out  in   the  deed. 

It  is  true  there  are  in  the  record  the  depo- 
sitions of  two  witnesses  taken  more  than 
forty  years  after  the  execution  of  the  deed, 
but  they  utterly  fail  to  prove  anything  as  to 
the  payment  of  the  purchase  money.  Neither 
of  these  witnesses  knew  anything,  nor  do 
they  say  anything,  about  the  payment  of 
the  purchase  money  by  Kite.  One  of  them 
expresses  the  opinion  that  he  did  not  think 
that  from  Miller's  pecuniary  condition 
758  he  could  *have  paid  for  any  consider- 
able amount  of  real  estate;  though  he 
said  he  made  considerable  money,  and  he 
knew  of  his  borrowing  money  about  that  time 
from  witness'  father.  He  says  of  Kite  that  he 
was  a  punctual  man,  and  competent  to  pay 
such  contracts  as  he  made;  and  he  estimates 
his  property  as  worth  $60,000.  He  does  not 
pretend  to  say  that  Kite  paid  the  whole  of 
the  purchase  money,  or  what  part  he  paid, 
or  what  part  Miller  paid;  he  knew  nothing 
about  it.    The  other  witness  does  not  even 
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speak  of  the  pecuniary  condition  of  Miller, 
and  is  totally  ignorant  of  any  facts  tending 
to  show  how  and  by  whom  the  purchase 
money  was  paid.  Surely  upon  this  vague 
testimony,  taken  forty  years  after  the  trans- 
action, this  court  will  not  assume  without 
proof,  and  in  the  face  of  the  deed  of  the 
parties,  that  Kite  paid  all  the  purchase 
money,  and  raise  upon  such  evidence  as  this 
a  resulting  trust  in  favor  of  the  heirs  of 
Kite,  to  the  exclusion  of  the  creditors  of 
Jacob  Miller,  who  held  this  land  for  forty 
years  under  a  deed  of  record  ever  since 
October.  1831.  If  a  resulting  trust  can  be 
set  up  under  these  circumstances,  there 
would  be  no  security  of  title  to  any  lands 
in  this  commonwealth. 

But  it  is  insisted  that  whatever  may  have 
been  the  interest  of  Jacob  Miller,  under  the 
deed  of  1831,  from  Stevens  and  wife  to  Kite 
and  Miller,  in  the  732  acre  tract,  yet  that 
in  a  petition  of  the  real  estate  of  William 
Kite,  made  among  his  heirs  in  1843,  one 
Tnoiety  of  this  tract  was  regarded  by  Jacob 
Miller  and  his  wife  and  the  other  heirs  of 
William  Kite,  as  an  advancement  by  said 
Kite  in  his  lifetime  to  his  daughter  Sarah 
Miller;  and  that  the  same  was  surrendered 
and  thrown  into  hotchpot  with  the  rest  of 
the  estate  of  said  William  Kite,  and  the 
said  Sarah  Miller  thereby  came  in  for  equal 
distribution  of  said  estate  with  the  other 
heirs  of  said  Kite;  and  it  is  argued  that 
although  the  deed  executed  by  the 
754  heirs  of  ♦William  Kite  conveys  this 
land  in  fee  to  Jacob  Miller  for  a  consid- 
eration paid  by  him,  as  expressed  by  the 
deed,  that  he  in  fact  held  it  under  the  deed 
of  1843  in  trust  for  his  wife,  it  being  her 
land  descended  from  her  father,  and  of 
which  she  never  divested  herself. 

Now,  all  this  is  mere  theory  and  conjec- 
ture, not  supported  by  any  reliable  or  certain 
testimony,  but  contradicted  by  the  terms  of 
the  deed  under  which  for  forty  years  Jacob 
Miller  has  held  this  land.  Much  stress  is 
laid  by  the  learned  counsel  for  the  appellants 
upon  the  answers  of  the  defendants.  These 
answers,  as  to  the  transactions  alleged  with 
reference  to  the  partition  of  the  real  estate 
of  William  Kite,  are  not  responsive  to  the 
hill,  but  in  this  respect  are  merely  affirma- 
tive allegations,  which  they  must  prove. 

It  must  be  remembered  that  these  answers 
pre  the  answers  of  the  personal  representa- 
tives of  Jacob  Miller,  the  one  a  son-in-law, 
who,  at  the  time  of  the  transaction  in  1843, 
was  a  stranger  to  the  family,  the  other  a 
son,  who  was  then  an  infant,  if,  indeed,  he 
was  then  in  being  at  all.  Their  averments 
were  of  matters  of  which  they  could  have 
no  possible  personal  knowledge,  and  to 
which  they  were  not  called  upon  to  answer 
or  make  discovery;  but  were  affirmative,  not 
responsive,  and  must  be  regarded  only  as 
making  up  issues,  but  not  as  evidence  in 
themselves.  Lyons  v.  Miller,  6  Gratt.  427. 
Now,  looking  to  the  record,  we  find  that  the 
deed  of  1843  is  a  deed  of  bargain  and  sale 
between  the  heirs  of  Kite  and  Jacob  Miller, 
by  which  the  said  heirs  convey  the  land 
therein  described  to  Jacob   Miller  for  and 


''in  consideration  of  the  sum  of  $8,000  lawful 
money  in  hand  paid  them  by  the  said  Jacob 
Miller,  to  the  only  proper  use  and  behoof  of 
him,  the  said  Jacob  Miller,  his  heirs  and  as- 
signs forever,"  The  answers  allege  that 
the  expressed  consideration  was  not  3ie  tree 
consideration,  and  that  this  conveyance  was 
intended  to  convey  the  land  to  Jacob 

755  Miller  iri  trust  for  *Mrs.  Sarah  Miller. 
This   allegation   is   not    sustained  by 

any  sufficient  proof  in  the  cause.  There  is 
only  one  witness  who  speaks  at  all  upon  the 
subject.  After  stating  that  there  was  a  par- 
tition and  allotment  of  the  real  estate  oi 
William  Kite,  shortly  after  his  death,  and 
that  Jacob  Miller  and  all  the  heirs  treated 
the  732  acre  tract  as  part  of  the  real  estate 
of  William  Kite,  he  makes  the  following 
answer  to  the  following  leading  questions 
put  to  him  by  counsel: 

Question.  "At  said  partition  and  division 
did  Jacob  Miller  set  up  a  claim  to  any 
other  interest  in  said  lands,  except  through 
his  wife,  as  one  of  the  heirs  of  said  Kite, 
and  did  not  he  receive  and  accept  said  732 
acre  tract  of  land  as  his  wife's  interest  in 
William  Kite's  estate?" 

Answer.  "He  did  not  claim  any  more  than 
that;  that  was  allotted  to  him  at  that  time. 
He  claimed  this  piece  of  land;  when  they 
divided  they  agreed  that  he  should  take  this 
piece  of  land ;  he  received  and  accepted  it  as 
his  wife's  interest  in  William  Kite's  estate; 
he  had  it  in  his  possession  until  his  death." 

Now,  this  is  all  the  evidence  on  the  subject 
If  this  evidence  was  in  direct  contradiction  of 
the  terms  of  the  deed,  it  would  certainly  not 
be  sufficient  to  prove  a  different  consideration 
from  that  stated  in  the  deed,  or  to  create  a 
trust  estate  in  favor  of  Mrs.  Miller,  and  dircrt 
the  title  from  Jacob  Miller  and  his  heirs, 
which  the  plain  terms  of  the  deed  convey  to 
him  absolutely.  But  in  point  of  fact  this 
evidence  is  perfectly  consistent  with  the  deed. 
Miller,  no  doubt,  did  not  claim  any  more  land 
than  the  witness  says  was  allotted  to  him. 
No  doubt  he  was  satisfied  to  receive  the 
moiety  of  the  732.  acres  as  the  full  share  of 
his  wife  in  Kite's  estate,  but  the  deed  was 
made  to  him  by  the  heirs  because  he  had 
relinquished  to  them  his  life  estate  in  four 
tracts  of  land,  and  it  may  be  his  whole  inter- 
est in  the  personalty,  which  was  larger. 
Taking   every   word   of   this   witness, 

756  spoken  upwards  of  thirty  ♦years  after 
the  transaction  took  place,  as  true,  his 

evidence  is  not  inconsistent  with  the  deeds 
exhibited  by  the  plaintiff.  The  consideration 
named  in  the  deed  is  $8,000.  This  $8,000,  it 
may  be,  consisted  of  the  estimated  value  of 
the  life  estate  of  Miller  in  the  seventh  of  the 
balance  of  the  real  estate,  and  the  right  to 
have  assigned  to  him  in  fee  one-seventh  of 
the  personal  estate.  The  personal  estate 
must  have  been  very  large.  Kite's  whole 
estate  is  estimated  by  appellants'  witness  at 
sixty  thousand  dollars,  and  the  appellants  esti- 
mate in  their  answer  the  real  estate  at 
$35,000.  This  would  leave  $25,000  of  person- 
alty to  one-seventh  of  which  Miller  was  en- 
titled. Mrs.  Miller  was  entitled  to  one- 
seventh  of  each  of  the  four  tracts  in  which 
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she  united  in  deeds  of  her  husband  to  the 
other  heirs.  The  estimated  value  of  all  these 
interests  might  have  well  made  up  the  sum 
of  $8,000.  But  the  appellants  claim  that  this 
732  acre  tract  was  the  inheritance  of  Mrs. 
Miller,  derived  from  her  father,  and  that  she 
never  divested  herself  of  her  title  therein  by 
any  act  of  hers,  and  that  the  title  conveyed 
to  her  husband  was  intended  for  her  benefit, 
and  that  though  in  form  it  conveyed  the  fee, 
it  was  intended  by  the  parties  to  the  partition 
that  it  should  be  held  by  Jacob  Miller  in  trust 
for  his  wife.  This  claim  of  the  appellants  is 
founded  on  a  total  misconception  of  the 
record  evidence  in  the  case,  as  well  a^  of  the 
eflfect  of  the  decree  of  the  court  below.  That 
decree  docs  secure  to  the  heirs  of  Mrs.  Miller 
all  of  the  real  estate  which  she  inherited  from 
her  father,  and  which  she  had  not  conveyed 
in  her  lifetime  in  the  mode  prescribed  by  law, 
to-wit:  by  deed  and  privy  examination. 

Mrs.  Miller  was  entitled  to  one-seventh  of 
the  real  estate  of  her  father,  William  Kite. 
This  consisted  of  four  tracts  of  land,  besides 
a  moiety  of  the  732  acre  tract.  She  surren- 
dered her  interest  in  all  these  lands,  tnd 
united  with  her  husband  in  deeds  to  the  other 

heirs.  These  deeds  are  all  in  the  rcc- 
757     ord,  and  in  each  there  is  certified,  *in 

regular  form,  her  privy  examination. 
There  is  no  proof,  nor  even  charge,  that  any 
fraud  or  misrepresentation  was  practiced 
upon  her  by  her  husband  or  her  co-heirs, 
wSio  were  her  brothers  and  sisters.  We 
cannot  presume  that  she  did  not  understand 
the  legal  effect  of  her  uniting  in  these  deeds. 
On  the  contrary,  we  must  presume,  in  the 
absence  of  all  evidence  to  the  contrary,  that 
these  deeds  were  fully  explained  to  her,  and 
that  she  executed  them  with  a  full  knowl- 
edge of  their  legal  effect.  No  doubt  she 
would  have  united  with  the  other  heirs  in  the 
deed  to  Jacob  Miller,  but  that  Jacob  Miller 
was  her  husband,  and  she  could  make  no  con- 
veyance to  him.  She,  no  doubt,  was  perfectly 
willing  that  the  legal  title  to  the  whole  732 
acre  tract  should  be  conveyed  to  her  husband 
instead  of  to  herself.  There  might  have  been 
the  strongest  considerations  why  this  should 
be  done.  For  aught  we  know,  he  might 
have  promised,  or  did  actually  settle  upon 
her  the  personal  estate,  or  other  real  estate. 
After  thirty  years  have  elapsed,  and  the 
records  destroyed,  it  is  impossible  to  say 
what  were  the  motives  or  considerations 
which  induced  her  to  enter  into  this  arrange- 
ment It  is  all  left  now  to  mere. conjecture. 
There  might  have  been  cogent  reasons  and 
the  best  consideration  why  she  should  have 
consented  that  her  co-heirs  should  convey 
their  interest  to  her  husband  instead  of  to  her 
sole  use  and  benefit.  But  however  this  may 
be,  she  did  divest  herself,  in  the  mode  pre- 
scribed by  the  statute,  of  her  title  to  all  the 
real  estate  she  inherited  from  her  father,  ex- 
cept her  interest  in  the  732  acre  tract.  She 
made  no  objection,  so  far  as  this  record  shows, 
to  the  conve3rance  of  the  land  to  her  husband. 
These  deeds  have  been  of  record  for  upwards 
of  thirty  years,  and  no  question  in  all  these 
years  has  been  made  as  to  the  title  or  posses- 
sion under  them.    It  is  too  late  now  to  assail 


them.  Whatever  may  be  our  sympathies,  in  a 
controversy  between  creditors  and  the 
798  heirs  of  a  married  woman  *who  has 
permitted  her  inheritance  to  be  con- 
veyed to  her  husband,  it  would  be  danger- 
ous to  the  last  degree  to  establish  a  princi- 
ple, upon  which,  on  the  vague  and  uncertain 
testimony  of  witnesses,  taken  thirty  years 
after  the  transaction,  the  recorded  titles  of 
over  a  quarter  of  a  century  are  to  be  over- 
thrown. 

The  decree  of  the  court  below  carefully 
secures  to  Mrs,  Miller  so  much  of  the  land 
as  she  did  not  convey  away  in  the  mode  pre- 
scribed by  law.  In  doing  this,  it  has  done 
all  that  can  be  legitimately  asked  for  her 
and  her  heirs. 

It  is  a  noteworthy  fact,  and  one  of  great 
significance,  that  the  claim  now  asserted  by 
her  heirs,  was  never  asserted  by  Mrs.  Miller 
in  her  lifetime,  though  she  lived  years  after 
the  death  of  her  husband.  It  was  not  even 
asserted  by  the  heirs  in  their  answer  to  the 
original  bill.  It  is  now  asserted  to  defeat 
the  just  demands  of  creditors. 

Upon  the  whole  case,  I  am  of  opinion  that 
there  is  no  error  in  the  decree  of  the  circuit 
court,  and  that  the  same  should  be  affirmed. 

ANDERSON,  J.  The  appellee,  Jacob  Blose's 
executor,  in  1870,  brought  a  creditor's  bill 
against  John  C.  Walker  and  William  H. 
Miller,  administrators  of  Jacob  Miller,  de- 
ceased, and  John  C.  Walker  and  Mary  C, 
his  wife,  and  William  H.  Miller,  the  said 
Mary  C.  and  William  H.  being  the  children 
and  heirs  of  Jacob  Miller,  deceased,  for  the 
settlement  of  the  administration  accounts 
and  an  account  of  the  intestate's  debts,  and 
to  subject  the  personal  estate,  if  any,  and 
also  the  tract  of  seven  hundred  and  thirty- 
two  acres  of  land  in  controversy,  to  the 
payment  of  said  debts. 

Jacob  C.  Walker  first  answered  the  bill. 
Then  J.  C.  Walker  and  William  H.  Miller 
filed  an  amended  answer.  The  plaintiff  then 
filed  an  amended  bill.  And  J.  C.  Walker  and 
Mary  C,  his  wife,  and  William  H. 
759  Miller,  *in  their  own  right,  and  J.  C. 
Walker  and  W.  H.  Miller,  as  adminis- 
trators of  Jacob  Miller,  filed  an  answer  to  the 
original  and  amended  bills.  This  last  answer, 
which  is  the  only  one  in  which  Mary  C. 
Walker  joined,  sets  forth  oJearly,  and  I 
think  the  evidence  shows,  with  snbsta^t'a' 
correctness,  the  true  history  and  material 
facts  of  the  case;  and  it  seems  to  me  that 
the  said  Mary  C.  nor  her  brother  should  be 
held  responsible  for  any  statements  which 
are  made  in  the  previous  answers  in  con- 
flict with  it,  which  were  evidently  made  by 
J.  C.  Walker  in  ignorance  of  what  was  the 
true  state  of  the  case. 

The  tract  of  seven  hundred  and  thirty- 
two  acres  of  land  in  controversy  was  con- 
veyed by  Edward  Stevens  jointly  to  Wil- 
liam Kite  and  Jacob  Miller,  his  son-in-law, 
for  the  consideration  of  $7,884.  There  is  no 
evidence  that  any  part  of  it  was  intended  by 
William  Kite  as  an  advancement  to  his  son- 
in-law.  On  the  contrary,  the  idea  of  an 
advancement  to  him  is  inconsistent  with  the 
transaction  itself.     It  was  their  joint  pur- 
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chase,  and  Jacob  Miller  was  equally  bound 
with  William  Kite  for  the  purchase  money. 
William  Kite  may  have  intended  to  give  his 
daughter,  Mrs.  Miller,  his  moiety  of  the 
land    as    an    advancement,    which    is    most 

? probable,  but  expected  Jacob  Miller  to  pay 
or  the  other  moiety,  as  he  bound  himself 
to  do.  He  was  entitled  to  the  other  moiety, 
not  as  a  gift  or  advancement  from  his 
father-in-law,  but  by  purchase  from  Stevens, 
if  he  paid  for  it,  which  he  did  not  do. 

The  evidence,  direct  and  circumstantial, 
shows  satisfactorily  and  conclusively  to  my 
mind,  that  Miller  failed  to  pay  his  part  of 
the  purchase  money,  and  that  all  that  had 
been  paid  in  the  lifetime  of  William  Kite,  or 
at  least  nearly  all,  was  paid  by  him,  and  the 
residue  after  his  death  was  paid  by  his  per- 
sonal representatives,  as  is  evidenced  in  part 
by  the  bonds  which  fell  due  after  the  death 
of  William  Kite,  and  were  paid  by  his 

760  administrators.      *Miller's    undivided 
moiety  of  the  land  was  bound  for  his 

part  of  the  purchase  money,  so  that  in  the 
partition  of  the  land  and  negroes  belonging 
to  the  estate  of  William  Kite,  in  1839,  soon 
after  his  death,  he  and  S.  B.  Jennings,  who 
had  intermarried  with  Annie  Kite,  another 
daughter  of  William  Kite,  and  to  whom  other 
lands  (five  hundred  and  fifty-nine  acres)  had 
been  conveyed  jointly  with  William  Kite, 
about  a  year  before  his  death,  and  for  which 
he  paid  no  part  of  the  purchase  money, 
agreed  that  said  lands  in  their  entirety 
might  be  treated  as  lands  belonging  to  the 
estate  of  William  Kite,  and  be  taken  into 
the  partition.  And  if  any  amount  had  been 
paid  by  Jacob  Miller  on  the  purchase  in  the 
lifetime  of  William  Kite,  which  it  would 
seem  must  have  been  very  inconsiderable, 
if  any,  it  evidently  was  accounted  for  to 
him  out  of  the  estate  of  which  he  was  one 
of  the  administrators. 

The  real  estate  of  William  Kite  as  valued 
by  his  heirs  for  partition,  was  worth  a  little 
over  $35,000,  and  his  whole  estate,  real  and 
personal,  at  least  $60,000,  which  would  give 
to  each  of  his  seven  children  a  fraction  over 
$8,571,  after  the  death  of  the  widow.  She 
died  on  the  1st  of  January,  1843,  and  shortly 
after  her  death  a  final  partition  of  the  real 
and  personal  estate  was  made,  and  deeds 
were  mutually  .executed  by  the  heirs  to  each 
other  of  the  lands  which  had  been  allotted  to 
them  respectively,  in  the  parol  partition  of 
1839,  except  that  the  lands  allotted  to  Mrs. 
Miller  were  conveyed  by  the  heirs  to  her 
husband,  in  which  neither  she  nor  Joseph 
H.  Kite,  who  was  a  minor,  united;  and  the 
lands  which  were  allotted  to  Mrs.  Jennings 
were  conveyed  to  her  husband,  in  which  she 
and  the  said  minor  did  not  join.  As  will 
be  seen  the  share  of  each  heir  in  the  real 
estate,  if  it  had  been  equally  divided  amongst 
them,  would  have  been  of  the  value  of 
$5,000.  But  it  was  a  partition  and  division 
of  real  and  personal  estate  together, 

761  as  is  *authorized  by  the  statute,  and 
the  lands  allotted  to  Mrs.  Miller  being 

valued  at  $8,000,  it  exceeded  her  aliquot  por- 
tion of  the  real  estate  $3,000,  and  was  a 
charge  on  her  interest  in  the  personal  es- 


tate to  that  amount,  which  left,  however, 
a  balance  due  her  of  over  $500  in  the  per- 
sonal estate. 

The  personal  as  well  as  the  real  estate  is 
the  property  of  the  wife,  but  the  personal 
estate  of  the  wife  becomes  the  absolute  prop- 
erty of  the  husband  after  he  has  reduced  it  to 
actual  possession.  The  only  doubt  I  have, 
is  whether  the  sum  of  $3,000,  which  was 
charged  upon  her  interest  in  the  personal 
estate  to  be  used  in  equalizing  the  other 
heirs  with  her,  who  had  received  no  land,  or 
less  land,  was  a  reduction  pro  tanto  of  so 
much  of  her  personal  estate  by  her  husband 
into  possession.  The  conclusion  least  fav- 
orable to  Mrs.  Miller  and  her  heirs  which  I 
have  reached  is,  that  she  was  entitled  to  at 
least  five-eighths  of  the  seven  hundred  and 
thirty-two  acres  of  land  in  question. 

Has  she  ever  parted  with  that  right?  It 
is  true  that  she  might  have  done  so.  She 
might  have  united  with  her  husband  in  a 
deed,  and  conveyed  it  to  a  trustee  for  his 
benefit.  We  held  in  a  recent  case.  Saycrs 
&  als.  V.  Wall  &  als.,  26  Gratt.  354,  that  a 
dir«ct  bona  fide  conveyance  from  a  husband 
to  a  wife  might  be  supported  in  favor  of 
the  heirs  of  the  wife  against  subsequent 
creditors  of  the  husband. 

But  there  is  no  evidence  that  she  ever 
parted  with  her  right  to  the  said  land,  or  any 
part  of  it.  Her  uniting  with  her  husband 
and  her  co-heirs  in  deeds  of  conveyance  of 
other  portions  of  the  land  which  descended  to 
the  heirs  of  William  Kite,  really  in  consid- 
eration of  their  allotment  to  her  of  the  land 
in  question,  could  not  divest  her  of  her  title 
thereto.  Nor  could  the  'conveyance  of  it  to 
her  husband  by  the  other  heirs  after 
762  it  had  been  *allotted  to  her  in  the  parol 
partition,  and  thereby  giving  her  a 
right  to  it  in  severalty,  divest  her  title.  It  is 
said  that  we  may  presume  that  she  consented 
to  the  conveyance;  but  the  statute  has  pre- 
scribed the  mode,  and  the  only  mode,  by 
which  a  married  woman  can  convey  her  free- 
hold estate,  or  consent  to  be  divested  of  it. 
Much  has  been  said  about  security  of  titles: 
what  security  is  there  to  the  title  of  a  mar- 
ried woman,  if  it  can  be  taken  from  her  upon 
a  mere  presumption  of  her  consent  to  it? 

But  all  the  foregoing  positions  are  vindi- 
cated, in  my  opinion,  in  Jennings  v.  Shack- 
lett,  post,  p.  765,  to  which  I  beg  leave  to  refer. 
I  will  only  add  a  few  remarks  in  relation  to 
the  staleness  of  the  demand,  and  the  effect 
of  maintaining  it  upon  the  rights  of  creditors, 
and  the  argument  that  Mrs.  Miller  and  her 
heirs  have  lost  their  rights,  because  of  the 
long  lapse  of  time  since  Jacob  Miller  took 
possession  and  held  it  till  his  death. 

The  possession  of  Jacob  Miller  was  lawful, 
and  not  inconsistent  with  the  title  asserted  by 
the  heirs  of  his  wife.  The  wife  being  the 
owner  in  fee,  he  was  entitled  to  possession 
by  the  marital  right;  and  having  had  issue 
by  her,  he  was  tenant  by  the  curtesy  initiate. 
And  if  he  had  survived  her,  tenant  by  the 
curtesy,  and  invested  with  an  estate  for  life, 
and  with  the  right  to  the  possession  of  the 
whole.  He  died  in  1863.  Up  to  that  time 
his  possession  was  lawful  and  perfectly  con- 
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sistent  with  an  estate  in  his  wife  in  fee. 
And  immediately  upon  his  death,  his  wife 
surviving,  she  was  in  possession  of  the 
whole  as  her  fee,  if  she  was  entitled  to  a 
fee  in  the  whole;  if  only  to  five-eighths,  she 
was  in  possession  thereof  as  of  her  fee,  and 
of  the  residue  as  dower  until  her  dower 
therein  was  assigned  her.  She  lived  until 
1868,  and  it  was  not  until  after  her  death 
that  her  children,  the  appellants,  became 
invested  with  her  title. 

What  laches  are    they    chargeable 

763  with?     They  have  ♦been  in  the  quiet 
and  undisturbed   possession   of   their 

property.  It  is  true  under  an  ancient  title, 
bat  that  I  imagine  is  not  to  its  disparage- 
ment. What  more  could  they  do  than  they 
have  done  to  assert  and  protect  their  title, 
which  was  unassailed?  If  there  has  been 
any  laches  it  has  been  by  the  assailants, 
who  have  lain  by  and  made  no  attempt  to 
overturn  this  ancient  title  of  Mrs.  Miller, 
which  she  has  enjoyed  uninterruptedly  and 
peacefully  through  her  husband  while  he 
lived,  and  after  his  decease,  through  her 
own  direct  agency,  as  her  own  property, 
antil  her  death  in  1868,  and  which  she  trans- 
mitted to  her  children  and  heirs  at  law.  This 
suit  to  subject  the  lands  to  the  plaintiflFs* 
debt,  though  it  had  accrued  in  1860,  was  not 
brought  until  after  the  death  of  Jacob  Miller 
in  1863,  and  not  until  after  the  death  of 
Mrs.  Miller  in  1868.  During  that  long  period 
in  the  lifetime  of  Jacob  Miller  and  of  his 
wife,  we  hear  of  no  claim  of  right  by  cred- 
itors to  subject  this  land  to  the  payment 
of  their  debts,  and  not  until  most  of  those 
who  were  familiar  with  these  transactions 
had  gone  down  to  their  graves. 

It  is  true,  there  were  two  deeds  of  record 
which  vested  title  in  these  lands  in  Jacob 
Miller — one  of  them  as  far  back  as  in  1831, 
which  conveyed  to  him  the  lands  jointly 
with  William  Kite,  his  father-in-law,  and  the 
other  in  1843,  which  conveyed  the  whole  to 
him,  but  in  which  his  wife  did  not  unite.  If 
notice  to  creditors  were  necessary  that  those 
lands  were  not  held  by  Jacob  Miller  in  abso- 
lute right,  there  was  enough  on  the  face  of 
the  deeds  themselves  and  the  known  facts  to 
have  awakened  enquiry,  and  to  have  charged 
creditors  with  constructive  notice.  But  such 
notice  was  not  necessary.  With  as  much 
reason  could  a  mortgage  be  resisted  upon  the 
f^ound  that  the  deed  was  absolute  on  its  face. 
Yet  every  day  are  parties  permitted  to  prove, 
even  by  parol  evidence,  that  a  deed,  though 
absolute  on  its  face,  was  intended  to 

764  *be  a  mortgage.     And  in  the  recent 
case  of  Snavely  v.  Pickle,  29  Gratt.  27, 

this  court  established  a  deed  to  be  a  mort- 
gage by  parol  evidence,  though  the  party  in 
whom  the  legal  title  was  vested  on  the  face 
of  the  deed  had  been  in  possession  since 
1845.  From  the  best  considerations  I  have 
been  able  to  give  this  case,  I  cannot  concur 
in  the  opinion  of  the  majority,  and  am  con- 
strained to  dissent. 

MONCURE,  P.,  and  STAPLES,  J.,  con- 
curred in  the  opinion  of  CHRISTIAN,  J. 

Decree  affirmed. 


765  *Jeniiing8  ft  als.  v.  Shacklett  ft  als. 

September  Term,   1878,   Statmton. 

Absent,   Bukxs,   J. 

I.    In  1837,  C  sold  and  conveyed  land  to  K  and  his 
8on>in-law,  J,    jointly,    and    this   deed    was   recorded 
and  J  lived  on  the  land.     K  died  in  1836,  and  hia 
widow  died  in  January,  1843.    K  left  seven  children, 
six  of  them  of  age.     On  the  death  of  the  widow  the 
heirs  of  K  made  partition  of  his  real  estate,  five  of 
the  six  of  age  conveying  to  the  other  seventh  or  her 
husband  a  parcel  of  land.    J  and  wife  uifited  in  the 
deeds    to    the    other    parties,    and   the    other    heirs 
united  in  a  deed  conveying  to  J  the  lands  conveyed 
to  K  and  S  by  C.     This  deed  was  in  form  an  ab- 
solute deed  to  J  in  consideration  of  $7,000  in  hand 
paid,  the  receipt  of  which  was  thereby  acknowledged. 
The   wife   of  J   died  in    1865,   and  J   lived   on   the 
land   until    1870,   when    S   filed   a   creditor's   bill   to 
subject    this    land    to    the    payment    of    judgments 
against  J.     The  heirs  of  Mrs.  J  were  made  parties 
by   an    amended   bill,    and    they   answered   insisting 
that   the   land   was,    in  the  partition   of   K's   estate, 
considered   as    a    part    of   K's   estate,   and  that   the 
deed  to  J   was   for  the  benefit   of  Mrs.   J  and  her 
heirs;     and  they  introduced   parol  evidence  to   sus- 
tain   the   resulting    trust — Held: 
1.     Reavltlnir    Tniat — Parol    Bvidence.* — 
Though   a   resulting  trust  may  be  established   by 
parol  evidence,  yet  in  the  face  of  J's  possession 
under  the  two  deeds  conveying  to  him  absolutely, 
for  so  great   a  length   of  time   without   question, 
the  parol  evidence  must  be  clear  and  explicit,  such 
as    to   leave    no    doubt   of    the    character    of   the 
transaction.      And    the    evidence    in    this    case   is 
not   sufficient   to   establish    the    resulting    trust. 

This  was  a  creditor's  suit  in  equity  insti- 
tuted in  March,  1870,  in  the  circuit  court  of 
Rockingham   county,   by   Samuel   Shacklett 
against  S.   B.  Jennings  and  his  chil- 

766  dren,  *to  subject  the  lands  of  said 
Jennings  to  satisfy  judgments  recov- 
ered against  him.  The  only  question  in  this 
case  was  whether  certain  lands  in  the  pos- 
session of  Jennings  were  his  own,  or  whether 
there  was  a  resulting  trust  in  favor  of  his 
children.  The  facts  in  this  and  the  previous 
case  of  Miller  &  als.  v.  Blose's  ex'or  &  als., 
are  very  much  the  same,  and  the  question 
in  both  cases  arose  out  of  the  same  transac- 
tion. The  case  is  stated  by  Judge  Christian 
in  his  opinion.  There  was  a  decree  in  the 
court  below  in  favor  of  the  plaintiffs  for 
thirteen-fourteenths  of  the  land;  and  the 
children  of  S.  B.  Jennings  obtained  an  appeal 
to  this  court. 

John  E.  Roller,  for  the  appellants. 

J.  S.  Harnsberger,  Robert  Johnston  and 
William  B.  Compton,  for  the  appellees. 

CHRISTIAN,  J.  The  principles  affirmed  in 
the  case  of  Miller  &  als.  v,  Blose's  ex'or  & 
als.,  in  which  a  motion  for  a  rehearing  has 
to-day  been  overruled,  must  govern  the  case 
before  us.  It  arose  out  of  the  same  trans- 
actions, and  the  nature  of  the  evidence  is 

'Reanltlnir     Traat — Parol     Evldeaee. — See 

Miller  v.  Blose,  30  Gratt.  744  and  nott. 
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almost  precisely  the  same.  In  both  cases  an 
effort  is  made  by  the  defendants  to  set  up  a 
resulting  trust,  by  parol  testimony,  against 
a  deed  absolute  on  its  face.  In  both  cases 
the  evidence  is  of  so  vague,  uncertain  and 
unsatisfactory  a  character  as  cannot,  after 
so  long  a  lapse  of  time,  upon  the  principles 
which  govern  courts  of  equity,  convert  deeds 
absolute  on  their  face  into  mere  trusts,  de- 
priving the  grantees,  and  those  who  claim 
under  them,  of  all  beneficial  interest  in  the 
estates  conveyed,  and  transferring  it  to  oth- 
ers not  named  in  the  conveyances. 

It  is  not  necessary  to  repeat,  in  this  case,  a 
discussion  and  application  of  these  princi- 
ples and  the  authorities  upon  which   they 
are  founded.     It  is  sufficient  to  refer 

767  to  the  ^opinion  in  the  case  of  Miller 
&  als.  V.   Blose's  ex'or,  delivered   at 

the  September  term,  1876,  of  this  court,  and 
reaffirmed  to-day  by  overruling  the  motion 
for  a  rehearing. 

A  brief  reference  to  the  facts  of  this  case 
before  us  will  show  that  it  must  be  deter- 
mined upon  the  principles  declared  in  the 
former  case. 

William  Kite  died  intestate  in  the  year 
1839,  possessed  of  a  large  real  and  personal 
estate.  He  left  surviving  him  a  widow  (who 
died  in  1843,)  and  seven  children — four  sons 
and  three  daughters.  Among  several  tracts 
of  land  of  which  the  said  William  Kite  died 
seized,  was  one  which  was  conveyed  to  Wil- 
liam Kite  and  Jacob  Miller,  jointly,  by 
Stevens  and  wife  in  1831,  and  one  con- 
veyed by  Jacob  Conrad  to  William  Kite  and 
S.  B.  Jennings,  jointly,  in  the  year  1837. 
The  consideration  expressed  on  the  face  of 
the  deeds  was  in  the  one  case  $7,000,  and 
in    the  other  $8,000. 

These  deeds  were  duly  recorded  shortly 
after  their  execution,  and  copies  of  the  same 
are  filed  with  the  record.  Sarah,  daughter  of 
William  Kite,  intermarried  with  Jacob 
Miller,  and  Ann,  another  of' his  daughters 
(and  the  mother  of  the  appellants  in  this 
case),  intermarried  with  S.  B.  Jennings. 

It  is  admitted  by  the  heirs  of  Mrs.  Jen- 
nings in  their  answer  that  after  the  death  of 
William  Kite's  widow,  to-wit:  in  1843,  there 
was  a  partition  of  his  real  estate  among  his 
heirs — whether  made  by  the  heirs,  or  by 
commissioners  appointed  by  the  court,  does 
not  appear.  It  must  be  taken,  however,  as  a 
conceded  fact,  proved  if  not  admitted,  that  in 
1843  an  arrangement  was  made  by  which  Ja- 
cob Miller  was  to  have  assigned  to  him  in 
the  division  of  the  said  real  estate,  that  por- 
tion which  had  been  conveyed  to  him  and 
William  Kite  jointly  by  Stevens  and  wife  in 
1831,  and  that  S.  B.  Jennings  was  to  have 
assigned  to  him   that   portion   of   the 

768  real  estate  *which  had  been  conveyed 
to  him  and  William  Kite  jointly  by  Ja- 
cob Conrad,  in  1837.  In  pursuance  of  this 
arrangement,  and  to  carry  out  the  partition 
then  agreed  upon,  deeds  were  executed  by 
Jacob  Miller  and  wife  and  the  other  heirs  at 
law  of  William  Kite  (except  Joseph,  who 
was  a  minor),  conveying  all  their  interest  in 
the  tract  of  land  of  which  Kite  and  Jennings 
were  the  joint  owners  to  S.   B.  Jennings, 


and  a  similar  deed  was  executed  by  Jen- 
nings and  wife  and. the  other  heirs  of  WiU- 
liam  Kite  (except  Joseph  Kite,  who  was  a 
minor),  conveying  all  their  interest  in  the 
lands  of  which  William  Kite  and  Miller 
were  the  joint  owners  to  Jacob  Miller.  In 
these  deeds  both  Mrs.  Miller  and  Mrs  Jen- 
nings united.  There  was  a  privy  examination 
of  both  duly  made  and  certified,  and  the  deeds 
duly  recorded.  Under  these  deeds  Jacob 
Miller  and  S.  B.  Jennings  took  possession 
of  said  lands  and  held  the  same  under  this 
recorded  title  for  more  than  forty  years. 

It  is  now  claimed,  after  the  lapse  of  forty 
years,  that  these  deeds  thus  executed  and 
recorded  did  not  convey  an  absolute  title  to 
Miller  and  Jennings,  but  that  they  took  the 
title  in  the  same  as  trustees  for  their  wives, 
and  that  though  the  real  estate  so  conveyed 
by  said  deeds  was  conveyed  to  them  absolute- 
ly, yet  being  the  real  estate  descended  to  their 
wives  from  their  father,  it  was  held  by 
their  husbands  in  trust  for  the  benefit  of 
their  wives  and  their  heirs.  Now,  the  evi- 
dence mainly  relied  on  in  the  case  before 
us  to  establish  this  trust  is  that  of  S.  B.  Jen- 
nings, the  father  of  appellants,  given  in  a 
suit  in  which  his  creditors  are  seeking  to 
assert  the  lien  of  their  judgments  against 
land  which  he  has  held  under  a  recorded 
title  and  possession  for  forty  years.  It  must 
be  noted  here  that  the  answers  of  his  chil- 
dren, the  defendants,  to  the  bill  of  his  cred- 
itors, are  not  responsive  to  the  bill,  but  set 
up,  by  affirmative  allegations,  the  defence 
upon  which  they  rely.  These  answers 
769  are  entitled  to  no  *wei^ht,  and  their 
allegations,  unless  sustamed  by  proof 
clear  and  certain,  can  have  no  effect  in  de- 
termining the  existence  of  the  trust  which 
thev  now  assert. 

The  whole  evidence  relied  upon  by  the 
appellants  to  establish  a  resulting  trust  in 
the  face  of  deeds  absolute  upon  their  face, 
are  the  depositions  of  their  father,  S.  B. 
Jennings,  and  their  mother's  brother,  Hiram 
A.  Kite. 

As  to  the  deposition  of  the  former,  leav- 
ing out  of  view  and  without  comment  the 
interest  which  an  insolvent  father  would 
have  in  securing  his  estate  to  his  children  in- 
stead of  his  creditors,  it  is  to  be  noted  that  it 
is  the  deposition  of  an  old  man  in  feeble 
health,  who  says  his  "memory  is  not  clear," 
testifying  as  to  transactions  which  occurred 
more  than  thirty  years  before.  His  deposition 
shows,  not  onlv  that  his  memory  is  not  dear, 
but  totally  defective  when  tested  as  to  very 
recent  and  important  events.  He  does  not  re- 
member statements  made  in  his  answer  filed  in 
a  suit  in  the  county  court  just  three  years  be- 
fore he  was  examined,  nor  does  he  remember 
the  facts  that  he  ever  signed  or  swore  to  such 
an  answer.  He  has  no  recollection  of  having 
ever  seen  an  important  paper  which  he  filed  as 
an  exhibit  with  his  answer,  and  which 
shows  the  basis  of  the  division  of  the  real 
estate  of  William  Kite  among  his  heirs,  and 
which  paper,  itself,  shows  that  the  theory  now 
advanced  after  thirty  years,  that  Miller  and 
Jennings  were  to  hold  the  land  conveyed  to 
them   in    such    division,   in   trust   for  their 
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wives  and  children,  had  no  existence  at  that 
time. 

So  much  for  the  evidence  of  Jennings,  the 
father.  The  only  remaining  evidence  to  sup- 
port this  so-called  resulting  trust,  is  that  of 
Hiram  Kite,  a  brother  of  Mrs.  Jennings.  He 
proves  literally  nothing  in  support  of  this 
claim.  On  the  contrary,  his  evidence  is  in 
favor  of  the  claim  of  the  appellees.  He 
proves  that  there  was  a  partition  of  the  real 
estate  among  the  heirs  after  assigning 

770  dower  to  his  mother,  and  that  *the 
deeds  executed  by  Jheir  heirs  of  Jen- 
nings and  to  Miller  were  made  after  that 
partition,  and  to  carry  it  out.  He  says, 
whether  this  partition  was  made  by  com- 
missioners of  the  court  or  the  adult  heirs, 
he  docs  not  remember. 

In  answer  to  a  question  very  suggestive 
and  leading  in  its  character,  to-\vit:  **Were 
these  tracts  of  land  valued  and  allotted  to  S. 
B.  Jennings  and  Jacob  Miller  on  account  of 
the  interest  which  their  wives  held  in  the  es- 
tate of  William  Kite?"  he  says,  "in  part.  I 
suppose."  In  answer  to  another  question,  to- 
wit :  "You  say  that  S.  B.  Jennings  got  the  land 
mentioned  in  the  deed  to  him  (Exhibit  A)  ; 
how  did  he  get  these  lands  ?"  he  says :  "There 
was  a  price  set  upon  all  the  lands  at  the 
time,  and  all  over  what  was  coming  to  him 
on  the  divide  he  bought  from  the  heirs." 

These  arc  the  depositions  upon  which  the 
defendants  alone  rely  to  maintain  the  claims 
set  up  in  their  answer.  I  think  they  fall  very 
far  short  of  proving  a  resulting  trust.  In- 
deed, the  evidence  of  Hiram  Kite,  taken  in 
connection  with  the  admissions  in  the  an- 
swers of  the  defendants,  strongly  supports  the 
claim  of  the  appellants,  that  the  lands  they 
seek  to  subject  to  their  liens  were  held,  as  they 
purport  on  the  face  of  the  deed  to  be  held,  a« 
the  absolute  property  of  S.  B.  Jennings.  It  is 
admitted  that  the  real  estate  of  William  Kite 
was  sufficient  to  give  to  each  of  his  heirs  be- 
tween four  and  6ve  thousand  dollars,  and  that 
the  personal  estate  was  large  enough  to  give 
each  between  two  thousand  five  hundred  and 
three  thousand  dollars.  They  were  each  en- 
titled, after  the  death  of  their  mother,  to  real 
estate  valued  at  $6,800.  Now,  when  they  came 
to  divide  the  real  estate,  it  was  natural  that 
they  should  pursue  that  mode  indicated  by 
the  old  paper  writing  marked  X,  produced  and 
filed  by  Jennings,  and  no  doubt  written  as  a 
memorandum  of  that  partition,  and  assign  to 
Jacob  Miller  that  portion  of  the  real 

771  estate  *upon  which  he  resided,  and 
which  was  conveyed- to  him  and  Wil- 
liam Kite,  jointly,  in  1831,  and  to  S.  B.  Jen- 
nings that  portion  of  the  land  on  which  he 
resided,  and  which  had  been  conveyed  to 
him  and  William  Kite,  jointly,  by  Conrad, 
in  1837. 

No  doubt  these  parties  made  up  out  of 
the  personal  estate  coming  to  their  wives, 
and  of  which  this  appropriation  was  a  re- 
duction into  possession,  the  shares  of  the  other 
heirs  equal.  This  is  indicated  by  the  fact  that 
in  this  very  suit  is  filed  a  bond  of  Jennings  to 
Malinda  Kite,  which  he  admits  was  given  to 
equalize  the  division  of  Kite's  estate.  At  any 
rate,  these  all  united  (except  one  who  was 


not  of  age)  in  conveying  their  interests  in 
these  two  tracts  of  land  respectively,  to  Ja- 
cob Miller  and  S.  B.  Jennings.  In  the  deed 
to  Miller  Mrs.  Jennings  united  with  her 
husband,  and  in  the  deed  to  Jennings  Mrs. 
Miller  united  with  her  husband.  Both  deeds 
are  duly  recorded  with  certificates,  in  due 
form,  of  the  privy  examination  of  the  wife 
in  each  case. 

These  deeds,  absolute  on  their  face,  will 
not  be  converted  into  trusts  in  favor  of  the 
wife,  except  upon  the  most  clear,  positive 
and  satisfactory  proof.  No  such  proof  is 
furnished  in  this  case,  but  on  the  contrary, 
the  evidence  is,  in  my  opinion,  as  above 
shown,  so  vague,  contradictory  and  uncer- 
tain, as  to  furnish  no  foundation  upon  which 
a  court  of  equity  can  erect  a  resulting  trust 

In  Phelps  V.  Seely,  22  Gratt.  573,  Judge 
Bouldin  delivering  the  opinion  of  the  court, 
said:  "A  resulting  trust  may  be  set  up  by 
parol  testimony  against  the  letter  of  a  deed, 
and  a  deed  absolute  on  its  face  may  be  like 
testimony  be  proved  to  be  only  a  mortgage. 
But  the  testimony,  to  produce  these  results, 
must  in  each  case  be  clear  and  unquestion- 
able. Vague  and  indefinite  declarations, 
made  long  after  the  fact,  have  always  been 
regarded,  with  good  reason,  as  unsatisfactory 
and  insufficient."  The  same  principles, 
778  enforced  by  numerous  *authorities, 
were  reaffirmed  in  Blose's  ex'or  v.  Mil- 
ler, decided  upon  facts  growing  out  of  the 
same  transaction,  and  almost  entirely  simi- 
lar (certainly  no  stronger)  with  those  in 
this  case. 

It  would  be  grossly  inequitable  and  sub- 
versive of  all  security  of  rights,  if  upon  the 
vague  and  uncertain  testimony  of  witnesses 
taken  thirty  years  after  the  transaction,  the 
recorded  titles  of  over  a  quarter  of  a  cen- 
tury are  to  be  overthrown. 

The  court  below  has  confirmed  to  Mrs. 
Jennings'  heirs  all  the  real  estate  to  which 
she  was  entitled.  She  was  one  of  seven  chil- 
dren of  William  Kite,  and  entitled  to  one- 
seventh  of  the  tract  of  land  which  the  other 
heirs  conveyed  to  her  husband  by  the  deed 
filed  with  the  record.  That  has  been  secured 
to  them  by  the  decree  appealed  from. 

Upon  the  whole,  I  am  of  opinion  that 
there  is  no  error  in  said  decree,  and  that  the 
same  ought  to  be  affirmed. 

ANDERSON,  J.  This  record  throws  light 
upon  the  case  of  Miller  v.  Blose's  ex'or,  and 
the  two  causes  ought  to  have  been  heard  to- 
gether. I  had  not  looked  into  it  until  after 
that  case  was  decided;  and  I  find  much  in  it 
to  strengthen  and  confirm  the  views  I  had 
taken  of  that  case. 

William  Kite  was  the  owner  of  a  very 
considerable  estate  in  land  and  slaves  and 
other  personal  property,  in  the  county  of 
Rockingham.  He  died  in  the  year  1838,  in- 
testate, and  Conrad,  his  son.  and  Jacob  Mil- 
ler, his  son-in-law,  qualified  as  administra- 
tors of  his  estate.  He  left  a  widow,  Eliza- 
beth Kite,  and  seven  children;  Sarah,  wife 
of  Jacob  Miller;  Malinda  Kite;  Anne  Jen- 
nings, wife  of  Dr.  Simeon  Jennings;  Wil- 
liam C.  Kite,  Conrad  H.  Kite,  Hiram  A. 
Kite,  and  Joseph  H.  Kite,  the  latter  a  minor. 
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The  appellants,  the  heirs  of  Mrs.  Jen- 
778    nings,  aver  that  *soon  after  the  death  of 

WiHiam  Kite,  a  partition  was  made  of  his 
estate.  In  proof  thereof,  Hiram  A.  Kite  tes- 
tifies that  soon  after  the  death  of  William 
Kite  the  heirs  made  a  division  of  the  land 
and  negroes  amongst  themselves.  He 
thinks  it  was  in  January,  1839.  He  says  an- 
other partition  was  made  in  1843,  after  the 
death  of  the  widow,  when  they  executed 
deeds  to  each  other  severally,  for  the  lands 
which  ha^  been  allotted  to  them  in  the  par- 
tition. The  heirs  of  Mrs.  Anne  Jennings  al- 
lege that  the  real  estate  of  William  Kite  was 
composed  of  a  number  of  different  tracts, 
and  was  valued  by  his  children  and  heirs  at 
law  preparatory  to  a  partition  of  the  same; 
and  they  set  out  specifically  the  valuation  which 
was  put  on  each  tract,  amounting  in  the  aggre- 
gate to  thirty-five  thousand  and  sixteen  dol- 
hrs.  His  personal  estate  they  say  was  valu- 
able, and  his  whole  estate  was  said  to  be  worth 
not  less  than  $60,000.  He  was  not  indebted  (if 
at  all,  very  inconsiderably),  beyond  what  he 
was  slfll  owing  for  lands  purchased  from 
one  Stephens  in  1831,  and  conveyed  jointly 
to  him  and  his  son-in-law,  Jacob  Miller;  and 
for  lands  purchased  in  1837,  and  conveyed 
jointly  to  himself  and  his  son-in-law, 
Simeon  B.  Jennings.  According  to  this  val- 
uation, Mrs.  Jennings  and  each  of  his  chil- 
dren were  entitled  to  a  share  in  the  same, 
of  not  less  value  than  $5,000. 

In  the  first  partition  all  the  landy  were 
parcelled  out  and  disposed  of.  Seven  hun- 
dred and  thirty-two  acres  were  allotted  to 
Mrs.  Miller,  valued  at  $8,000;  four  hundred 
and  fifty-eight  acres  to  Conrad  Kite,  valued 
at  $8,000;  five  hundred  and  fifty-nine  acres 
allotted  to  Mrs.  Jennings,  and  valued  at 
$7,000;  two  tracts  to  William  C.  Kite,  the 
value  not  expressed  in  the  deed,  but  proved 
by  Hiram  Kite  to  be  $800;  and  two  tracts  to 
Hiram  Kite,  for  which  a  deed  was  doubt- 
less executed,  but  which  I  do  not  find  in  the 
record,  which  he  testifies  were  valued  together 

at  about  $3,720;  and  the  residue  of  the 
774    lands  ♦were  assigned  to  the  widow  as 

dower,  and  were  valued  at  $7,666,  and 
after  her  death  were  sold  to  Conrad  and 
Hiram  Kite  at  that  price,  doubtless  to  raise 
a  fund  to  be  used  with  the  personal  estate 
in  equalizing  the  heirs  in  partition — the 
whole   real   estate   aggregating   $35,186. 

This  evidence  conclusively  shows  that  the 
lands  were  valued  by  the  heirs,  as  alleged 
in  the  appellants'  answer,  at  $35,016,  at  least, 
and  there  is  no  ground  for  the  imputation  that 
it  was  manufactured  for  the  occasion.  It  is 
then  an  established  fact  in  this  cause  that  the 
real  estate  of  William  Kite,  of  which  he 
died  seized,  and  which  descended  to  his 
heirs  subject  to  the  widow's  dower,  was  es- 
timated by  the  heirs,  amongst  themselves, 
to  be  worth  $35,000,  which  would  give  to 
each  of  them  in  severalty  lands  to  the  value 
of  $5,000.  Whether  they  were  worth  so 
much  or  not,  is  immaterial,  if,  in  the  par- 
tition, the  heirs  agreed  to  this  valuation. 
But  they  do  not  appear  to  have  been  over- 
estimated, for  Conrad  sold  to  Price  the  lot 
which  had  been  allotted  to  him  for  $8,000,  the 


price  at  which  it  had  been  allotted  to  him; 
and  the  price  at  which  Conrad  and  Hiram, 
after  the  death  of  the  widow,  purchased  the 
land  which  had  been  assigned  for  dower,  was, 
as  is  proved,  the  price  fixed  by  the  heirs. 

Mrs.  Elizabeth  Kite,  the  widow  of  William 
Kite,  deceased,  died  on  the  1st  of  January, 
1843,  and  a  deed  from  the  heirs  of  William 
Kite,  except  Sarah  Miller,  and  Joseph  Kite,  a 
minor,  conveying  to  Jacob  Miller  seven  hun- 
dred and  thirty -two  acres,  was  acknowledged 
before  William  B.  Yancey  and  Jacob  Rush, 
justices  of  the  peace  for  the  county  of  Rock- 
ingham. A  similar  deed  was  executed  by 
the  heirs  of  William  Kite,  deceased,  except 
Anne  Jennings  and  Joseph  Kite,  a  minor, 
conveying  three  tracts  of  land,  containing 
together  five  hundred  and  fifty-nine  acres, 
to  Simeon  B.  Jennings,  for  the  considera- 
tion expressed  on  the  face  of  the  deed  of 
$7,000,  which  bears  date  on  the  21st  of 

775  January.    1843,    and   is    *acknowledge(l 
the  same  day.   A  similar  conveyance  is 

made  by  deed  bearing  date  18th  of  January, 
1843,  by  all  the  other  heirs,  except  Joseph, 
conveying  lands  to  William  C.  Kite.  .-Knd 
on  the  18th  of  January,  1843 — the  same  day 
— a  deed  of  conveyance  was  made  by  the 
other  heirs,  except  Joseph,  to  Conrad  H. 
Kite  and  Hiram  A.  Kite,  of  the  lands  which 
had  been  assigned  to  the  widow,  now  de- 
ceased, for  her  dower,  which  deed  was  ac- 
knowledged before  the  same  justices  on 
the  21st  of  January,  1843,  before  whom,  on 
the  same  day.  all  the  foregoing  deeds  were 
acknowledged. 

Where  the  lands  conveyed  by  the  forego- 
ing deeds  allotted  to  the  parties  respectively 
to  whom  they  are  conveyed  in  the  partition 
of  the  estate,  real  and  personal,  of  William 
Kite,  deceased,  or  were  they  acquired  by 
purchase?  Were  the  deeds  executed  as  the 
results  of  a  partition  of  the  decedent's  lands 
and  personal  estate  amongst  his  heirs,  or 
were  they  executed  to  the  grantees  as  pur- 
chasers? To  narrow  the  enquiry  and  to 
bring  it  home  to  the  case  in  hand,  did  Jen- 
nings acquire  the  land  conveyed  to  him  by 
virtue  of  a  contract  of  sale  and  purchase, 
the  consideration  moving  from  him.  or  was 
there  a  parol  partition  of  the  lands  and  ne- 
groes of  the  decedent  amongst  his  heirs  and 
distributees?  And  in  such  partition  were  the 
lands  which  were  subsequently  conveyed  to 
Jennings  allotted  to  his  wife?  I  propose 
briefly  to  pursue  these  enquiries. 

And  first,  there  was  a  parol  partition  made 
of  the  lands  and  negroes,  and  probably  a 
partial  division  of  other  personal  property, 
in  1839,  which  was  not  completed  until  after 
the  death  of  the  widow,  on  the  1st  of  Jan- 
uary, 1843.  Such  a  parol  partition  was  valid. 
Deeds  of  partition  between  parceners  are 
not  absolutely  necessarv.  Thev  may  mark 
and  establish  the  dividing  line  between 
them,  and  prove  it  by  other  competent  evi- 
dence, and  will,  from  the  time  of  cs- 

776  tablishing  the  liile,  be  seized  *in  sev- 
eralty.    Coles   V.    Wooding,   2   Pat.  & 

Heath,  189;  Lomax  Digest,  134;  2  Min.  Inst. 
2d  ed.  707 ;  Va.  Code,  ch.  112,  §  1 ;  Jones'  dev- 
isees, V.  Carter,  4  Hen.  &  Munf.  184;  Bryan 


258 


JOGRATT. 


Virginia  Reports,  Annotated. 


777,  778.  779 


V.  Stump,  8  Gratt.  241 ;  2  Min.  Inst.  488 ;  2  Bl. 
Com.  188-9 ;  see  9  Gratt.  1 ;  4  Kent's  Com.  4th 
cd.  366-7.  And  where  there  are  several 
tracts,  as  in  this  case,  each  heir  is  not  en- 
titled to  have  his  share  laid  off  in  each  tract. 
Litt.  §  251-  Earl  of  Clarendon  &  als.  v. 
Hornby,  1  P.  Wms.  446;  Hagar  v.  Wiswall, 
10  Pick.  R.  152.  But  the  real  estate  at 
$35,000,  and  Mrs.  Jennings'  share  would  be 
$5,000,  and  the  lands  allotted  to  her  were 
consequently  valued  at  $2,000  above  her  ali- 
quot share  of  the  real  esta^. 

But  was  there  a  partition?  Hiram  Kite, 
who  has  no  interest  in  this  controversy,  tes- 
tifies that  they  made  a  division  soon  after 
his  father's  death  of  the  land  and  negroes, 
there  having  been  a  sale  of  the  personal 
estate.  He  is  asked  if  the  division  was  made 
at  the  time  the  deeds  were  made,  January 
2l8t,  1843?  He  answers:  "They  made  a  di- 
vision of  the  land  and  negroes  soon  after 
my  father's  death,  I  think  in  January,  1839." 

There  are  several  other  witnesses  who 
testify  to  the  same  effect,  but  there  is  other 
evidence  which  does  not  depend  on  slip- 
pery memory,  which  it  seems  to  me  ought 
to  be  conclusive  of  this  question.  It  is  the 
deed  of  all  the  heirs  of  William  Kite,  ex- 
cept the  minor,  to  George  W.  Price,  which 
purports  to  bear  date  on  the  1st  of  January, 
1843.  but  is  acknowledged  on  the  same  day 
(the  21st  of  January)  the  other  deeds  are  ac- 
knowledged, and  before  the  same  justices. 
The  certificate  of  acknowledgment  describes 
it  as  bearing  date  the  18th  of  January,  and 
either  that,  or  the  date  of  the  deed  as  it  ap- 
pears in  the  copy  in  the  printed  record, 
must  be  a  mistake.  Be  that  as  it  may,  it  is 
not  material  to  the  purpose  for  which  I  re- 
fer to  it.  The  deed  is  a  conveyance  by  all 
the  heirs  of  William  Kite,  deceased,  to 
777  the  said  George  *W.  Price,  in  the  fol- 
lowing language:  "A  certain  tract  or 
parcel  of  land  containing  four  hundred  and 
fifty-eight  and  a  half  acres,  be  the  same 
more  or  less,  lying,  &c.,  ♦  *  it  being  the 
tract  that  was  allotted  to  the  said  Conrad  H. 
Kite  by  the  legatees  of  William  Kite,  de- 
ceased, and  bounded  as  follows,"  &c.  The  con- 
sideration is  "the  sum  of  $8,000,  current 
money  of  Virginia,  to  them  in  hand  paid  by 
the  said  George  W.  Price,"  &c. ;  also  the  in- 
terest, (fifteen-sixteenths,  it  is  presumed  to 
be,  the  last  syllable  having  been  obliterated  by 
the  burning,)  which  all  the  heirs  of  William 
Kite  held  in  "Swift  Run  turnpike,  it  being  also 
allotted  to  him,  the  said  Conrad  H.  Kite  (evi- 
dently the  words  'said  Conrad'  being  oblit- 
erated by  the  burning),  by  the  legatees  of  Wil- 
liam Kite,  deceased."  It  appears  then,  that  pre- 
vious to  the  date  of  this  deed,  there  had 
been  a  partition  of  the  lands  of  William 
Kite,  deceased,  and  that  lands  to  the  value 
of  $8,000  had  been  allotted  to  Conrad  Kite, 
and  that  in  addition  to  the  lands,  fifteen- 
sixteenths  of  his  interest  in  the  Swift  Run 
turnpike,  the  value  of  which  does  not  appear, 
had  also  been  allotted  to  him.  The  deed 
does  not  state  when  the  partition  and  allot- 
ment was  made,  but  it  was  evidently  anterior 
to  the  deeds,  and  it  is  corroboratory  of  the 
parol  proof,  that  it  was  made  in  January,  1830, 


soon  after  the  death  of  William  Kite.  This 
was  a  partition  in  fact,  though  incomplete, 
of  the  real  and  personal  estate,  estimated  to 
have  been  worth  not  less  than  $60,000,  mak- 
ing each  share  worth  $8,571  and  a  fraction. 
It  was  not  completed  until  January,  1843, 
after  the  death  of  the  widow. 

It  is  true  that  the  lands  conveyed  to  Ja- 
cob Miller  were  conveyed  in  1831  by  one 
Stevens,  from  whom  they  were  purchased, 
to  William  Kite  and  Jacob  Miller  jointly,  and 
possession  was  given  to  Miller  and  wife,  and 
the  lands  conveyed  by  the  heirs  to  S.  B. 

778  Jennings  had  been  *conveyed  by  one 
Conrad,  from  whom  they  were  purchased 

in  1837,  the  year  before  the  death  of  William 
Kite,  to  William  Kite  and  Jennings  jointly, 
and  possession  was  given  to  Jennings  and 
his  wife.  Yet  the  proof  is  that  in  the  par- 
tition. Miller  and  Jennings  both  being  pres- 
ent, those  lands  were  treated  as  lands 
belonging  to  the  estate  of  William  Kite.  Jen- 
nings,' in  answer  to  an  interrogatory  pro- 
pounded to  him  by  the  plaintiffs  in  that  suit 
(appellees  here),  testifies  with  regard  to  the 
lands  conveyed  to  him  and  William  Kite 
jointly,  that  all  the  purchase  money  was 
paid  by  William  Kite,  and  by  his  adminis- 
trators since  his  death;  and  in  the  division 
of  William  Kite's  estate,  which  occurred  in 
1839, -the  said  lands  being  held  and  consid- 
ered as  a  part  and  parcel  of  his  real  estate, 
were  allotted  (he  says),  "to  my  wife,  the 
daughter  of  said  Kite,  as  her  interest  in  the 
real  estate  of  her  father.  And  the  deed  from 
Jacob  Miller,  &c..  as  legatees  of  William 
Kite,  was  made  to  me  in  consideration  of 
my  wife's  said  interest — all  of  the  legatees 
making  deeds  of  exchange  to  those  to  whom 
lands  were  allotted  in  said  division."  I  have 
not  a  doubt  that  this  is  a  truthful  represen- 
tation of  the  case.  It  is  in  perfect  harmony 
with  the  whole  transaction,  and  with  the 
testimony  fn  this  case,  and  in  the  case  of 
Blose  T'.  Miller.  Why  would  Miller  be 
charged  in  the  partition  with  $8,000.  the  value 
of  the  entire  tract,  if  the  half  of  it  was  his? 
And  why  would  Jennings  be  charged  with 
$7,000.  the  value  of  the  entire  tract  allotted  to 
to  him  in  the  partition  of  William  Kite's  es- 
tate, if  the  half  of  it  was  his,  whilst  Conrad 
was  charged  with  just  the  lands  he  got  from 
the  estate,  valued  at  $8,000?  That  it  was  a  par- 
tition of  William  Kite's  estate  is  shown  by 
the  deed  from  the  heirs  to  George  W.  Price, 
and  Miller  and  Jennings  were  charged  with 
the  value  of  the  entire  lands  conveyed  to 
them  severally,  just  as  Conrad  Kite  was 
charged  with  the  value  of  the  entire  lands 
which  were  conveyed  by  the  heirs  to 

779  George    *W.    Price,   his    vendee.     The 
lands  conveyed  to  the  two  former,  in 

their  entirety,  were  treated  as  parcels  of 
the  estate  of  the  decedent,  just  as  the  lands 
were  which  were  allotted  to  Conrad  Kite. 
And  why  would  the  heirs  have  undertaken 
to  convey  lands  in  their  entirety,  and  Miller 
and  Jennnigs  have  consented  to  take  a  con- 
veyance from  them,  if  half  the  lands  were 
theirs  truly  and  justly  and  beneficially,  by 
the  conveyances  of  1831  and  1837  respec- 
tively? 
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The  conveyances  made  by  the  heirs  to 
them  is  an  assertion  by  the  deeds,  that  the 
lands  were,  in  their  entirety,  a  part  of  the 
estate  of  William  Kite,  and  their  acceptance  of 
the  conveyances  is  an  acknowledgment  by  deed 
on  their  part,  that  they  were,  and  more  es- 
specially  as  they  are  not  charged  with  only  a 
moiety  of  the  price  of  them  respectively,  but 
with  the  entire  price.  I  am  of  opinion,  there- 
fore, that  the  transaction,  as  evidenced  by  the 
deeds,  fully  sustains  the  testimony  of  Dr. 
Jennings,  which  is  also  in  harmony  with  the  tes- 
timony of  Hiram  Kite,  a  disinterested  witness. 
But  there  is  nothing  in  this  record  to  impeach 
Dr.  Jennings'  veracity,  if  it  were  competent 
for  the  appellees  to  impeach  their  own  wit- 
ness, and  upon  whose  testimony  they  rely  for 
another  purpose,  to-wit :  to  prove  the  consider- 
ation of  Malinda  Kite's  bond.  He  is  not  even 
an  interested  witness.  If  he  has  any  pecuni- 
ary interest  it  is  with  the  appellees,  for  it 
is  the  interest  of  a  debtor  to  pay  his  'debt.s. 
Unless  it  is  right  to  hold  that  a  man  is  not 
to  be  credited  because  his  testimony  will 
benefit  his  children,  there  is  no  ground  to 
discredit  this  witness.  There  is  not  a  par- 
ticle of  testimony  in  this  cause  tending  to 
impeach  the  character  of  Dr.  Jennings.  It 
is  his  misfortune  to  be  unable  to  pay  his 
debts — a  misfortune,  I  regret  to  say, -that 
has  befallen  many  of  our  most  upright  citi- 
zens.   He  seems  to  be  desirous  that  whatever 

property  is  rightly  and  lawfully  his,  shall 
780    be    subject    to    *the    payment    of    his 

debts,  but  is  unwilling  to  appropriate  the 
property  of  his  children,  which  tney  justly  and 
lawfully  derived  from  their  deceased  mother 
and  not  from  him,  to  the  payment  of  his 
debts.  I  do  not  hesitate  to  say  that  I  can  per- 
ceive no  cause  in  that  to  discredit  him. 

But  it  is  said  that  his  deposition  taken  by 
the  plaintiffs  (the  appellees  here),  on  the  29th 
of  August,  1873,  nearly  four  months  after  his 
answer  to  the  plaintiffs'  interrogatories,  shows 
such  a  failure  of  memory  as  to  divest  his  tes- 
timony of  moral  weight.  The  defendants'  coun- 
sel objected  to  the  plaintiff  retaking  this 
witness'  deposition  without  leave  of  the 
court,  on  the  ground  that  his  deposition  had 
been  taken  on  two  previous  occasions.  But 
the  plaintiffs  persisted  in  retaking  his  dep- 
osition, and  I  am  free  to  admit  that  it  ex- 
hibits a  melancholy  failure,  if  not  wreck  of 
memory,  since  his  previous  depositions  were 
taken,  and  I  do  not  rely  upon  it  at  all  in  the 
investigations  which  I  have  made  of  the 
cause,  and  in  the  opinion  I  have  formed. 

The  plaintiffs,  in  the  examination  of  their 
witness,  call  his  attention  to  a  paper  which 
he  exhibited  with  his  answer  to  the  bill  of 
Annie  E.  Jennings  and  others  against  him, 
designatecf  by  the  letter  X,  and  ask  him  if  it 
is  in  his  handwriting,  and  when  it  was  made. 
He  answers  that  he  thinks  it  is  in  his  hand- 
writing, but  is  not  positive,  but  has  no  idea 
when  it  was  made.  He  seems  to  have  no 
recollection  of  it,  and  to  know  nothing  in 
relation  to  it  now.  In  his  answer  to  the  ap- 
pellants' bill  against  him  in  the  county 
court,  filed  on  the  4th  day  of  September, 
1871,  nearly  two  years  before,  he  refers  to 
this  paper  as  an  old  memorandum  in  his 


handwriting,  which  he  exhibits  as  a  part  of 
his  answer  for  a  pretty  correct  setting  forth 
of  the  matter.  This  paper  is  in  these  words: 
'Jacob  Miller,  Jr..  and  S.  B.  Jennings,  have 
this  day  had  the  following  propositions  made 
to  them  (it  relates  to  the  time  of  the  par- 

781  tition  *this  day'):    Jacob  Miller  is  *to 
take  the  land  on  which  he  now  lives 

at  $8,000,  the  half  he  now  holds  at  $4,000, 
and  he  (and  all  the  rest  of  the  legatees  who 
shall  have  received  $4,000  in  hand,  either  in 
land  or  other  effects,)  shall  pay  to  the  rest 
of  the  legatees,  who  shall  be  deficient,  the 
lawful  interest  on  the  deficiency  until  all  arc 
made  equal  in  the  sum  of  $4,000.  Then  he 
shall,  twelve  months  thereafter,  pay  $800 
down,  and  $800  annually  to  the  estate,  un- 
til the  sum  of  $4,000  is  paid.  S-  B.  Jennings 
is  to  take  the  land  on  which  he  lives  at 
$7,000,  and  paid  in  the  same  manner  of  Ja- 
cob Miller's,  with  this  difference,  that  he  is 
to  pay  $600  annually." 

This  paper  seems  to  be  greatly  relied  on 
by  the  appellees,  but  it  is  no  evidence 
against  the  appellants.  It  is  exhibited  with 
the  answer  of  th«  defendant,  S.  B.  Jennings, 
to  the  plaintiffs'  bill,  with  the  affirmative  al- 
legation that  it  is  an  old  memorandum  in 
his  handwriting,  and  he  exhibits  it  as  "a 
pretty  correct  setting  forth  of  the  matter." 
It  was  no  evidence  against  the  plaintiffs  in 
that  suit,  and  was  entitled  to  no  weight 
against  them,  unless  proved;  and  the  plain- 
tiffs in  this  suit  coula  not  make  it  evidence 
against  them  by  transferring  the  record  of 
that  case  to  this  suit,  and  making  it  a  part 
of  their  bill.  But  if  said  paper  had  been 
signed  by  Dr.  Jennings,  or  had  been  proved 
to  have  been  a  proposition  made  to  Jacob 
Miller  himself  by  the  other  heirs  and  ac- 
cepted by  them,  it  falls  far  short  of  sus- 
taining the  appellees'  pretensions.  I  beg  to 
make  the  following  comments  on.it: 

First.  It  implies  in  the  offer  by  the  heirs 
that  he  may  take  the  land  on  which  he  lives 
at  $8,000,  that  no  part  of  it  rightfully  be- 
longs to  him,  but  that  it  all  belongs  to  the 
estate,  although  half  he  holds. 

Second.  But  that  half  which  he  holds  he 
is  to  take  at  $4,000,  as  so  much  of  the  real 
estate  of  William  Kite  as  is  then  appor- 
tioned to  him,  but  shall  pay  interest,  as  all 
the  other  legatees  who  shall  have  re- 

782  ceived  $4,000  in  »hand.  either  in  land  or 
other  effects,  shall  be  required  to  do, 

to  the  legatees  who  have  not  received  $4,000, 
on  the  amount  they  are  deficient,  until  all 
are  made  equal  in  the  sum  of  $4,000. 

Third.  And  for  the  other  half  of  the  land 
which  is  apportioned  to  him,  he  shall,  after 
twelve  months,  pay  to  the  estate  $800  down 
and  $800  annually  until  the  sum  of  $4,000  is 
paid,  which  covers  the  value  put  upon  the 
entire  tract-;-$8.000,  the  exact  value  of  lands 
Conrad  received. 

Fourth.  The  payment  of  interest  to  the 
heirs  who  have  not  received  $4,000,  on  what 
they  are  deficient,  until  all  are  made  equal  in 
the  sum  of  $4,000,  is  an  assertion  that  the 
moiety  of  the  land  which  he  holds  is  an  ap- 
portionment from  the  estate  of  $4,000,  and 
that  he  holds  it,  not  by  virtue  of  the  deed 
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from  Stevens  to  the  decedent  and  himself 
jointly,  but  in  right  of  his  wife's  interest  in 
the  real  estate  of  her  father;  and 

Fifth.  The  payment  by  him  of  $800  an- 
nually to  the  estate  until  he  has  paid  $4,000  for 
the  remaining  moiety  of  the  land,  is  to  raise 
a  fund  for  further  distribution  or  partition,  it 
being  required  to  be  paid  to  the  estate.  And 
his  wife's  interest  in  the  whole  estate,  real  and 
personal,  being  at  least  $8,000,  there  need  be 
no  actual  transfer  of  money,  as  it  would  be  to 

?Ly  it  to  the  estate  just  to  be  paid  back  to  him. 
he  whole  paper  shows,  as  to  Miller,  that  he 
had  no  beneRcial  interest  in  the  seven  hun- 
dred and  thirty-two  acres  of  land  on  which 
he  lived,  in  his  own  right,  but  that  he  got  it 
in  the  right  of  his  wife,  for  her  interest  in 
her  father's  estate.  And  the  provision  made 
for  Jennings  is  liable  to  exactly  the  same 
construction  and  the  same  results.  And  this 
paper,  which  is  introduced  by  the  plaintiffs 
in  this  suit,  and  relied  upon  by  them,  and 
consequently  may  be  accepted  by  the  appel- 
lants as  evidence,  in  my  opinion  fully  sus- 
tains the  testimonv  of  Jennings  and  the  pre- 
tensions of  the  appellants. 
78S  *But  it  is  contended  that  the  deeds 
show  upon  their  face  (except,  I  pre- 
sume, the  deed  to  Price)  that  it  was  a  sale 
and  purchase,  by  which  the  grantees  became 
severally  invested  with  these  lands,  and  not 
a  partition,  because,  first,  they  purport  to  be 
deeds  of  bargain  and  sale,  and  do  not  pur- 
oort  to  be  deeds  of  partition,  and  secondly, 
because  they  purport  expressly  to  be  for  a 
monicd  consideration.  It  must  be  consid- 
ered that  these  deeds  were  evidently  not 
prepared  by  a  lawyer,  for  they  designate  the 
heirs  as  legatees,  which  no  lawyer  would 
have  done.  But  to  ascertain  what  was  the  in- 
tention of  the  parties  to  them,  they  should  be 
read  together,  and  in  the  light  of  the  surround- 
injj  circumstances.  They  are  all  made  by  heirs 
of  William  Kite,  and  dispose  of  all  the  real  es- 
tate which  they  inherited  from  him  by  convey- 
ing it  in  parcels  to  heirs  and  to  the  husbands 
of  two  of  his  heirs.  No  part  of  it  is  conveyed 
to  a  stranger,  except  in  one  instance,  and  all 
the  heirs  except  the  one  who  was  in  his  minor- 
ity, unite  in  a  deed  conveying  to  him,  George 
W.  Price,  not  lands  then  belonging  to  the 
estate,  but  the  lot  which  had  been  allotted 
to  Conrad  Kite,  and  which  had  become  his 
property  in  severalty  by  virtue  of  the  parol 
partition  which  is  proved  to  have  been  made 
in  1839.  doubtless  because  he  had  sold  the 
lot  to  Price  and  desired  the  heirs  to  convey 
directly  to  his  grantee,  instead  of  to  himself, 
and  these  facts  aopear  on  the  face  of  the 
deed,  and  cannot,  I  think,  be  reconciled  with 
any  hypothesis  which  negatives  the  fact  of 
a  partition.  It  was  not  only  a  partition  of 
real  estate,  but  also  of  the  valuable  person- 
al estate,  together,  which  our  statute  au- 
thorizes: and  not  only  no  stranger  gets  land 
in  the  disposition  of  it  bv  the  heirs,  but 
no  grantee  gets  more  land  than  the  value 
of  each  heir's  share  in  the  real  and  personal 
estate.  If  it  had  been  intended  to  be  a  sale, 
and  not  a  partition,  it  is  fair  to  presume 
that  some  parcels  of  the  land  would  have 
been    sold     to    strangers    outside    of    the 


784  ^family,  and  that  the  grantees  would' 
not  have  been  limited  not  to  exceed  in 

any  instance  the  value  of  each  heir's  share  in 
the  real  and  personal  estate.  It  being  a  par- 
tition of  real  and  personal  estate,  it  is  very 
natural  that  some  of  the  heirs  would  bs  will- 
ing to  take  their  whole  interest  in  real  estate, 
some  of  them  part  in  real  and  part  in  personal, 
and  others  altogether  in  personal;  and  it  ''s 
not  important  for  us  to  know  how  or  when 
they  were  equalized.  The  presumption  is 
that  the  partition  was  completed  at  the  time 
these  deeds  were  executed,  which  vas  more 
than  five  years  after  the  death  of  the  intes- 
tate, and  his  administrators  were  present  and 
participated  in  the  partition.  But  how  or 
I  when  that  was  done  it  is  not  maJcrial  for 
'  us  to  enquire.  That  it  was  done,  and  to  the 
'  satisfaction  of  all.  we  may  well  presume,  for 
we  hear  of  no  complaint;  all  have  arquicfced 
I  in  what  was  done,  even  Joseph  Kite,  who 
was  then  in  his  minority,  as  appears  from 
his  answer  in  this  cause. 

It  seems  that  one  of  them,  and  only  one^ 
Malinda,  has  not  received  all  that  was  clue 
to  her.  It  seems  that  she  chose  to  take  the 
bond  of  Dr.  Jennings  for  what  she  was  en- 
titled to  receive  from  his  wife's  share  of  the 
personal  estate  with  which  it  was  charge- 
able ($540.47),  to  equalize  her  with  the  rest  of 
the  heirs,  instead  of  receiving  it  in  money 
from  the  personal  representatives.  Great  stress 
has  been  laid  upon  this  circumstance  to  show 
that  Dr.  Jennings  was  the  purchaser  of  the 
lands  allotted  to  his  wife,  valued  at  $7,000.  I 
think  the  conclusion  is  not  a  logical  one.  Tl'c 
bond  was  executed  on  the  19th  of  March,  1833, 
long  before  the  deed  was  executed,  and  being 
a  charge  upon  the  land  which  Mrs.  Jen- 
nings got,  as  the  amount  she  was  to  con- 
tribute for  the  equalization  of  Malinda  with 
the  rest  of  the  heirs,  the  partition  must  have 
been  made  prior  to  the  date  of  the  bond;  and 
it  strongly  confirms  the  testimony  of  Jennings 
and  Hiram  Kite  that  it  was  made  in  Jan- 

785  uary,  1839,  and  the  logical  ♦inference 
is,  not  that  Dr.  Jennings  purchased  the 

whole  of  his  wife's  interest,  worth  $7,000, 
but  that  he  had  used  $540.47  of  his  wife's 
personal  estate,  and  had  reduced  that  much 
of  it  to  possession,  and  gave  his  bond  for 
it  to  Malinda  Kite,  which  he  never  paid. 

But  now  to  return.  In  the  light  of  all  the 
circumstances  surrounding  the  execution  of 
these  deeds,  can  we  say  that  they  show  upon 
their  face  that  they  were  executed  to  carry 
into  effect  contracts  of  sale  and  purchase, 
and  not  in  pursuance  of  a  partition  mnde  be- 
tween the  heirs  themselves,  because  they  are 
not  written  as  a  lawyer  would  have  prepared 
them,  setting  out  the  partition  in  t'^rms.  but 
are  written  as  deeds  of  bargain  and  sale  are 
ordinarily  written?  It  is  probable  the  drafts- 
man would  not  have  known  how  to  draft  a 
formal  deed  of  partition.  The  object  of  the 
deeds  was  to  vest  in  each  of  the  grantees  in 
severalty,  title  to  a  specific  parcel  of  all  the 
lands  which  they  had  before  held  in  common, 
or  cooarcenary.  And  this  was  as  effectuallv 
done  by  the  deeds  as  they  were  framed,  as  if 
they  had  been  most  formally  worded  as  deeds 
of  partition.    These  deeds  are  as  effectual  to 
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carry  into  effect  the  partition  as  they  would 
be  to  carry  into  effect  a  sale  and  purchase. 
We  cannot  logically  or  reasonably  conclude, 
tiiercfore,  that  they  are  incompatible  with 
the  fact  of  a  partition,  especially  when  all 
the  surroundings  show  that  it  was  a  parti- 
tion and  not  a  sale  and  purchase. 

Nor,  secondly,  is  the  circumstance  that 
they  express  tne  value  in  money  in  each 
case  except  one,  as  the  consideration  of  the 
conveyance  that  the  heirs  had  agreed  should 
be  the  valuation  of  the  land  conveyed,  in- 
compatible with  the  fact  that  they  were  ex- 
ecuted to  carry  into  effect  the  parol  parti- 
tion. It  is  no  contradiction  of  the  face^  of 
the  deed  to  say,  that  the  consideration 
which  passed  from  Dr.  Jennings  to  the 

786  heirs,  his  grantors,  *was  five  thousand 
dollars,  the  value  of  his  wife's  undi- 
vided interest  in  the  real  estate  of  her  fath- 
er, which  she  contemporaneously  conveyed  to 
other  heirs,  and  two  thousand  dollars  of  her 
interest  in  the  personal  estate,  which  the  ad- 
ministrators, being  present  and  parties  to  the 
partition,  were  authorized  to  pay  over  to  such 
of  the  heirs  as  it  was  determined  and  agreed 
shocikl  be  entitled  to  receive  it.  And  the  bond 
to  Malkida  for  $540.47,  is  a  very  strong  cir- 
cttmstance  to  show  that  the  deAnite  amount 
which  each  one  was  to  pay,  and  who  was  to 
receive  it,  was  determined.  And  the  adminis- 
trators were  bound  to  pay  these  several  sums 
to  the  heirs  and  distributees,  who  were  en- 
titled, respectively,  to  receive  them,  as  was 
determined  in  the  settlement  and  partition 
amongst  the  heirs  themselves.  And  the  fact 
that  Malinda  chose  to  take  Dr.  Jennings' 
bond  for  the  amount  that  was  coming  to 
her  from  his  wife,  would  operate  as  a  re- 
lease to  the  administrators  from  their  obli- 
gation to  pay  it  to  her,  and  would  author- 
ize them  to  pay  it  to  Dr.  Jennings,  and  so 
would  be  a  reduction  to  his  possession,  or 
rather  a  purchase  of  that  much  of  his  wife's 
personal  estate.  It  would  be  a  very  slight 
circumstance  from  which  to  infer  that  he 
had  purchased  and  paid  $7,000  for  the  five 
hundred  and  fifty-nine  acres  allotted  to  his 
wife.  Such  an  hypothesis  also  involves  other 
insuperable  difficulties.  His  wife  was  entitled 
to  $5,000  of  the  $7,000  in  real  estate.  He  might 
become  the  absolute  owner  of  her  personal 
estate  by  reducing  it  to  possession,  but 
could  not  of  her  real  estate.  Well,  she  had. 
by  uniting  in  the  deeds,  conveyed  her  undi- 
vided interest  in  the  real  estate  worth 
$5,000,  in  part  consideration  for  the  five  hun- 
dred and  fifty-nine  acres  which  had  been  al- 
lotted to  her,  and  for  the  balance  of  the  con- 
sideration had  surrendered  $2,000  of  her  in- 
terest in  the  personal  estate.  Now,  suppose  her 
husband,  by  reducing  to  possession  her  per- 
sonal estate,  could  pay  two  thousand  dol- 

787  lars  of  the  consideration  *for  the  land 
conveyed  to  him,   how   did  he   pay  the 

$8^000,  the  residue,  if  he  did  not  pay  it  in  his 
wife's  land?  He  would  hardly  have  paid  it 
out  of  his  own  pocket  if  he  had  had  the  money, 
which  it  seems  he  had  not,  when  his  wife  was 
entitled  to  it  in  land.  And  if  he  had,  to 
whom  would  it  have  been  due  but  to  his 
wife?     It    is    not    pretended    that    he    paid 


$5,000  to  her.  But  if  he  could  have  lawfully 
made  a  contract  with  her  for  the  purchase 
of  her  land  which  she  inherited  from  her 
father,  where  is  the  evidence  of  such  con- 
tract of  purchase?  I  have  always  been  under 
the  impression  that  a  married  woman  could 
only  part  with  her  real  estate  in  the  mode 
prescribed  by  the  statute,  upon  a  privy  ex- 
amination; and  that  her  consent  to  its  trans- 
fer could  not  be  shown  by  her  declarations 
in  any  other  mode,  much  less  be  inferred  or 
presumed  from  her  acquiescence  in  the 
claim  of  her  husband,  for  however  long  a 
period.  Here  there  is  no  evidence  that  she 
ever  parted  with  her  inheritance  to  her  hus- 
band in  the  only  mode  under  the  statute  by 
which  she  could  have  parted  with  it;  or,  in 
fact,  that  she  in  any  way  consented  to  or 
acquiesced  in  the  claim  to  her  land  now  set 
up  by  her  husband's  creditors. 

She  united,  it  is  true,  in  the  deeds  con- 
veying to  her  co-heirs  the  parcel  of  the  real 
estate  set  apart  to  them  respectively,  which 
had  descended  from  her  father;  and  that 
she  did,  in  consideration  of  the  parcels  of  land 
which  had  been  allotted  to  her.  The  consid- 
eration of  the  deed  made  of  her  land  to  her 
husband,  is  stated  in  the  deed  to  be  $7,000. 
It  does  not  say  in  money,  and  the  heirs-ihc 
grantors — acknowledge  the  receipt  of  it  That 
is  not  inconsistent  with  the  fact.  They  had 
received  it  in  Mrs.  Jennings'  undivided  inter- 
est in  the  lands,  valued  at  $5,000,  which,  by 
contemporaneous  deeds  she  had  conveyed 
to  her  co-heirs,  and  in  $2,000  of  her  interest 
in  the  personal  estate  which  she  had  sur- 
rendered for  equalizing  the  heirs  with 
788  her  who  had  received  less  land  *and  those 
who  had  received  no  land.  The  con- 
sideration for  the  land  which  was  allotted 
to  her,  and  which  was  conveyed  to  her  hus- 
band, was  her  interest  in  the  real  estate  of 
her  father,  and  so  much  of  her  interest  in 
the  personal  estate  as  would  make  it  $7,000. 
I  don't  think  there  ought  to  be  a  doubt  of 
that. 

The  evidence  in  this  record,  documentary 
and  oral,  I  think,  plainly  shows  that  Mrs. 
Jennings  was  entitled  to  at  least  five-sev- 
enths of  the  land  which  was  conveyed  to  her 
husband,  and  to  the  whole  of  it,  unless  her 
husband  had  reduced  to  his  possession  her 
interest  in  the  personal  estate,  which  was 
the  consideration  of  the  remaining  two-sev- 
enths. The  evidence  does  not  establish  sat- 
isfactorily that  Jennings  ever  reduced  to 
possession  his  wife's  interest  in  the  personal 
estate  with  which  he  paid  partlv  for  the  land 
conveyed  to  him.  There  is  some  ground  for 
the  assumption  in  the  deposition  of  Hiram 
Kite  in  answer  to  the  question  how  S.  B.  Jen- 
nings got  the  lands  conveyed  to  him.  He  says, 
"there  was  a  price  set  upon  the  lands  at  the 
time,  and  all  over  what  was  coming  to  him  in 
the  divide  he  bought  from  the  heirs."  Well, 
five-sevenths  was  coming  to  him,  or  rather 
to  his  wife,  in  the  divisions  of  the  real  es- 
tate. It  could  not  be  coming  to  him  in  any 
sense,  except  in  the  right  of  his  wife,  and 
the  excess,  which  was  two-sevenths,  he 
bought,  according  to  this  witness;  and  as 
it  was  doubtless  paid  for  out  of  his  wife's 
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personal   estate,   it   may   be    considered   as 
evidence  of  the  reduction  of  his  wife's  per- 
sonal estate  to  his  possession.    But  whether 
so  or  not,  if  he  bought  it  and  paid  for  it, 
two-sevenths  would  be  liable  to  the  debts 
of  his  creditors.   And  upon  this  theory,  that 
he  bought  the  two-sevenths,  we  may  con- 
clude that  he  gave  his  bond  to  Malinda  in 
part  payment  of  it.   The  most,  I  think,  that 
can  be  claimed  for  the  creditors  of  Dr.  Jen- 
nings is  the  two-sevenths  of  the  five  hun- 
dred and  fifty-nine  acres  of  land,  and  his  life 
estate,  by  the  curtesy,  in  the  five-sevenths 
789    and  *the  fifty  acres  which  are  no  part 
of   the    aforesaid   tracts,   and    are    not 
claimed  by  the  heirs  of  Mrs.  Jennings.  This, 
I  think,  is  a  most  liberal  disposition  of  the 
case  for  the   creditors  of   Dr.   Jennings.    I 
have  not  a  doubt  as  to  the  right  of  the  heirs 
of  Mrs.   Jennings   to    five-sevenths    of   the 
lands  in  controversy,  subject  to  their  fath- 
er's life  estate  by  the  curtesy.    Upon  what 
just  principle  it  is  reduced  by  the  decree  to 
an  undivided  fourteenth  interest  in  the  five 
hundred  and  fifty-nine  acres,  I  cannot  com- 
prehend.    Mrs.   Jennings    was   undoubtedly 
entitled  to   one-seventh   of   the   whole   real 
estate  of  which  her  father  died  seized.    She 
has  been   induced   to   unite   in   deeds,   with 
the  other  heirs,  in  conveying  her  interest, 
which  was  an  undivided  one-seventh  in  all 
the  other  lands,  to  the  heirs  to  whom  they 
were  parcelled  out  in  the  partition  or  set- 
tlement, in  consideration  that  five-sevenths 
of  the  lands  in   question,  which   would  be 
her  proportion  according  to  the  vr'.ue  of  her 
undivided  interest  in  the  real  estr.te,  should 
be  allotted  to  her  in  severalty;  and  to  hold 
now,  that  she  is  entitled  to  only  one-sev- 
enth in  the  five  hundred  and  fiftv-nine  acres, 
valued  at  $8,000,  would  be  to  give  her  only 
one-seventh  in   the  five  hundred   and  fifty- 
nine  acres   for  the   one-seventh   which   she 
was  clearly  entitled  to  by  inherit? nee  in  all 
the  lands  which  descended   from  her   father, 
estimated  to  have  been  worth  at  least  thir- 
ty-five thousand  dollars.    She  has  pirted  with 
all  her  interest  in  the  other  land^  to  other 
heirs,  upon   consideration   that  she   was   to 
have  her  whole   interest  concentrated   and 
vested  in   the   lands   in   question.    And   the 
decree  holds  her  to  the  conveyances  of  her 
undivided  interest  in  the  lands  w^rth  $5,000, 
but  takes  from  her  or  her  heirs  the  consid- 
eration on  which  alone  she  united  in  those 
conveyances.  The  decree  makes  it  one-four- 
teenth   instead    of    one-seventh,    of    course 
upon  the  idea  that  her  husband  was  a  joint 
owner  with  her  father  in  the  said  lard,  a  claim 
which   her  husband  had  not   the  con- 
790    science  *to  make  for  himself  when  the 
lands  were  partitioned,  when  it  would 
have  been  made,  one  would  think,  if  it  could 
have  honestly  been  made,  the  joint  convey- 
ance having  been  made  to  him  and  his  fath- 
er-in-law not   two  years  before   this   parti- 
tion, and  when  the  whole  transaction  was 
known  to  all  the  heirs  and  fresh   in   their 
recollection.    No  such  claim  was  then  made 
by  Dr.  Jennings,  but  absolutely  renounced 
by  him  and  disclaimed  to  this  day,  and  yet 
this  decree  gives  it  to  him. 


It  was  contended  that  a  moiety  of  the 
lands  was  an  advancement  by  the  father  to 
the  husband  of  his  daughter.  But  I  do  not 
think  that  can  be  maintained.  He  did  not 
take  it  as  an  advancement  from  his  wife's 
father;  but  he  took  it  as  a  joint  purchaser 
with  him  from  Jacob  Conrad,  the  grantor. 
There  is  nothing  in  the  transaction  or  the 
proofs  to  show  an  intention  of  the  father  to 
advance  him  with  a  moiety  of  the  land.  On 
the  contrary,  there  is  everything  to  repel 
such  a  presumption;  it  was  his  intention 
that  Dr.  Jennings  should  pay  for  a  moiety 
of  the  land,  which  he  admits  and  testifies 
that  he  failed  to  pay  any  part  of  it.  And  the 
same  having  been  paid  by  William  Kite,  or 
his  representatives,  it  was  a  charge  upon 
his  moiety  of  the  land.  And  being  so,  it  is 
very  reasonable,  as  he  and  Hiram  Kite  both 
testify  is  the  fact,  that  when  the  lands  were 
partitioned  he  consented  that  the  entire 
lands  so  conveyed  to  him  and  William  Kite 
jointly,  should  be  valued  and  partitioned  as 
lands  of  William  Kite's  estate. 

If  these  transactions  had  occurred  shortly 
before  the  death  of  Mrs.  Jennings,  which 
occurred  in  1865,  the  rights  of  her  heirs 
could  hardly  have  been  questioned.  And 
yet,  she  being  a  married  woman,  the  lapse 
of  time  cannot  affect  the  right  of  her  heirs, 
they  having  instituted  suit  in  a  reasonable 
time  after  her  death.  Lapse  of  time  will  not 
be  laches,  if  the  party  was  under  disability. 
(Perry  on  Trusts,  1st  ed.  §  230).  The 
791  husband  has  been  ♦in  possession,  but 
his  possession  was  not  inconsistent 
with  his  wife's  claim  of  right,  set  up  by 
her  heirs;  and  if  it  was,  acquiescence  can- 
not be  imputed  to  a  married  woman.  Her 
husband  had  possession  under  the  deed 
from  the  heirs  of  William  Kite,  which  was 
of  record,  and  not  under  the  joint  deed  to 
decedent  and  himself  of  1837,  which  was  re- 
nounced by  him  when  he  consented  that  the 
entire  tract  so  conveyed  should  be  valued 
and  taken  into  the  partition  as  a  part  of  the 
decedent's  lands,  and  actually  accepted  it  at 
the  price  put  on  the  entire  tract,  not  upon  a 
moiety,  as  and  for  a  part  of  his  wife's  share 
of  her  father's  estate.  For  the  decree  after 
this,  and  when  Dr.  Jennings  to  this  day  dis- 
claims any  right  or  title  under  the  joint 
deed,  and  has  never  claimed  any  since  the 
death  of  William  Kite,  but  as  we  have  seen 
disclaimed  it  when  the  lands  were  parti- 
tioned amongst  the  heirs,  I  confess  is  in- 
comprehensible to  my  mind.  This  deed 
made  to  Dr.  Jennings  by  the  heirs  of  .Wil- 
liam Kite,  except  the  minor  and  his  wife, 
who  did  not  unite  in  it,  was  suflficient  to 
charge  even  a  subsequent  purchaser  with 
constructive  notice  of  the  wife's  right. 

The  fact  of  the  deed  being  of  record  for 
thirty  or  forty  years  cannot  aflFect  the  rights 
of  Mrs.  Jennings,  she  being  under  disability 
during  that  whole  period,  nor  her  children, 
they  having  instituted  suit  against  S.  B. 
Jennings  to  assert  their  rights  within  the 
time  limited  by  law  after  the  death  of  their 
mother,  when  their  rights  became  vested. 

Unless  Mrs.  Jennings  or  her  heirs  are 
barred  by  the  execution  of  the  deed  to  her 
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husband  by  her  co-heirs,  I  cannot  apprehend 
the  shadow  of  a  doubt  as  to  the  right  of  her 
heirs  to  at  least  five-sevenths  of  the  land  in 
question,  subject  to  their  father's  life  estate 
by  the  curtesy.  As  we  have  seen,  she  is  not 
a  party  to  the  deed  that  conveys  the  land  to 
him,  and  has  never  acknowledged  on  privy 
examination    the    conveyance    of    her 
798    title,  which  was  clear  *and  unquestion- 
able, if  not  to  the  whole,  to  at  least 
five-sevenths  of  these  lands.    It  is  true  that 
she  united  in  the  other  conveyances,  and  it 
is  very  probable  she  would  have  united  in 
this  too  if  she  had  been  told  to  do  so.    We 
all  know  how  readily  a  dutiful  and  trustful 
wife  is  disposed  to  confide  all  business  mat- 
ters to  the  disposal  of  her  husband,  and  to 
do  whatever  he  and  the  men  who  have  it  in 
charge  direct.  And  if  she  had  been  joined  in 
the  deed  to  her  husband  she  would  doubt- 
less have  considered  it  all  right,  and  would 
have  acknowledged  that  too.    But  she  did 
not  do   it.    She   was   clearly   entitled  to  at 
least  five-sevenths  of  the  land,  which  had 
been  four  or  five  years  before  allotted  to  her 
in  the  partition.   But  the  deed  was  made  by 
the   other   heirs   to  her   husband,   for   five- 
sevenths  of  which  he  had  not  even  a  pre- 
text of  title.    It  was  evidently  done  without 
knowledge  as  to  its  effect  upon  the  rights 
of  the  wife,  or  without  due  consideration.   I 
have  no  idea  that  there  was  any  intention  of 
any  of  the  parties  to  defraud  Mrs.  Jennings 
of  her  rights.  But  if  it  was  not  a  conveyance 
to  the  husband  as  to  at  least  five-sevenths, 
in  trust  for  his  wife,  it  was  an  actual  fraud 
upon  her  rights,  and  a  court  of  equity  would 
hold   the   husband   a   trustee    for   his   wife. 
Brown  v.  Lynch,  1  Paige  Ch.  R.  147 ;  Bamesly 
V.    Powell,    1    Ves.    Sr.    R.    283;    Young   v. 
Peachy,  2  Atk.   R.   254;  Thymn  v.  Thymn, 
1   Vern.    R.    296.    Constructive   trusts   arise 
(says    Professor    Minor)    independently    of 
the  intention  of  the  parties  by  constructidn 
of  law,  being  fastened  on  the  conscience  of 
him  who  has  the  legal  estate,  in  order  to 
prevent  what  otherwise  would  be  a  fraud. 
They   occur   not   only   when    property   has 
been  acquired  by  fraud  or  improper  means, 
but  also  where  it  has  been  fairly  and  prop- 
erly acquired;  but  it  is  contrary  to  the  prin- 
ciples of  equity  that  it  should  be  retamed, 
at  least  for  the  acquirer's  own.  benefit.     2 
Min.  Inst.   (1st  ed.)   206,  207,  citing  1  Lom. 
Dig.  233;  1  Spence's  Eq.  Jur.  511-12. 
798        ♦A   court   of   equity   will   construe   a 
deed  so  made  to  the  husband,  the  consid- 
eration moving  exclusively  from  her,  as  made 
in  trust  for  her,  and  will  regard  the  husband 
as  trustee  for  the  wife.    We  set  up  a  trust  in 
Suavely  v.   Pickle,   29   Gratt.   27,   though   the 
grantee  had  been  in  possession  under  the  deed 
since  1845.    And  a  court  of  equity  will  be 
vigilant   to   secure   to   the   wife   her   rights. 
Even   if   Mrs.   Jennings   had   been   divested 
of  her  inheritance,  in  the  mode  by  which  a 
married   woman  may  under  the   statute  part 
with  her  real  estate,  a  court  of  equity  will 
closely  scrutinize  the  act.    Judge  Moncure,  in 
Statham    v.     Ferguson's    adm'r    &   als.,    25 
Gratt.  28,  43.  When  land  is  sold  for  the  pur- 
pose of  partition,  the  share  of  the  proceeds 


belonging  to  a  feme  covert  will  be  treated 
as  land,  and  cannot  be  paid  to  the  husband 
except  with  her  assent  upon  a  privy  ex- 
amination. Hughes  ex  parte,  1  Dev.  Ch. 
118;  Snell  v,  Jamison,  2  Dev.  &  Bat.  Ch.  2 
Hill  Ch.  646;  5  Iredell  Eq.  396.  There  is 
nothing  in  the  case  of  Phelps  v.  Seely  which 
is  in  conflict  with  the  foregoing.  From  my 
recollection  of  that  case  it  was  an  attempt 
to  raise  a  resulting  or  implied  trust  against 
the  purchaser  of  the  property  in  favor  of 
the  party  claiming  the  trust,  although  the 
consideration  did  not  move  from  him,  but 
from  the  purchaser;  whilst  in  this  case  the 
consideration  of  the  deed  vesting  the  legal 
title  in  the  husband,  moved  unquestionably 
from  the  wife. 

From  every  view  I  have  been  able  to  take 
of  this  case,  my  mind  has  been  brought  to 
a  clear  conviction  that  the  appellants,  the 
heirs  of  Mrs.  Jennings,  are  entitled  to  at 
least  five-sevenths  of  the  lands  in  contro- 
versy. The  only  doubt  I  have  is,  whether  they 
are  not  entitled  to  the  whole.  My  brethren 
think  otherwise,  which  is  the  only  circum- 
stance that  could  cause  a  doubt  as  to  the  cor- 
rectness of  my  conclusion.  But  it  has  not 
changed  my  conviction  as  to  the  right  of 
794  the  case.  I  must  therefore  ♦adhere  to 
my  opinion,  though  with  diffidence  and 
regret  that  I  have  to  dissent. 

MONCURE,   P.,  and  STAPLES,  J.,  con- 
curred in  the  opinion  of  CHRISTIAN,  J. 

Decree  affirmed. 
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*  Flecker  v.  Rhodes. 

September  Term,    1878,    Staunton. 


1.  Toll-Brldirea — Authority  of  Leirtalatarc. 

— The  general  assembly  has  the  power  to  auihoriic 
an    individual   to    build   a   toll-bridge    over  a   river. 

2.  Same — Acqulattlon  of  Land  Statatea.— 
The  act  authonxing  the  building  of  the  toll-bridge 
authorizes  the  individual  to  purchase  or  condemn 
the  land  necessary  for  the  abutments  or  way  to  the 
bridge  in  the  mode  prescribed  by  law.  The  act, 
chapter  56  of  the  Code  of  1873,  is  the  act  to  govern 
the  proceeding  to  condemn  the  land.  And  although 
that  act  docs  not  refer  to  toll-bridges,  it  will  be 
considered  as  amended  by  the  act  authorizing  the 
bridge. 

8.  Same — EITect  of  Statute  Aathortdair.— 
When  the  statute  confers  the  privilege  of  building 
the  toll-bridge,  that  determines  the  question  of  the 
public  convenience,  and  the  only  question  to  be  as- 
certained by  the  proceedings  in  the  court  is  the 
damages    to    the    owners    of    the    land    condemned. 

4.  Same — Condemnation  of  Land — Notice  to 
Owner. — The  act  authorizing  the  building  of  the 
bridge  requires  that  it  shall  be  commenced  in  six 
months  and  completed  in  two  years.  The  notice  to 
the  owner  of  land  of  motion  to  the  court  for  the 
appointment  of  commissioners  to  value  the  land 
proposed  to  be  condemned  was  more  than  six 
months  after  the  passage  of  the  act.  This  notice 
was  not  necessary  to  the  commencement  of  the 
bridge,  and  does  not,  therefore,  show  that  the 
bridge  was  not  commenced  in  six  months. 

.1.  Same — Time  of  Completion — Porfeltare- 
— The  completion  of  the  bridge  in  two  years  having 
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bc«n  hindered  by  the  owner  of  the  .and  in  delaying 
the  work  by  his  appeal  from  the  judgment  of  the 
comity  court  confirming  the  report  of  the  commis* 
nooert,  he  will  not  be  allowed  to  set  up  the 
forfeiture.  It  is  a  matter  for  the  commonwealth 
to  determine  whether  the  forfeiture  shall  be 
enforced. 

The  case  is  sufficiently  stated  in  the  opin- 
ion of  Judge  Anderson. 

♦G.  W.  Berlin,  for  the  appellant. 
William    B.   Compton,   for   the   ap- 
pellee. 

ANDERSON,  J.  By  an  act  of  the  general 
assembly  approved  March  6,  1874,  the  plaintiff 
in  error,  David  A.  Flecker,  was  authorized  to 
erect  a  toll-bridge  across  North  river  at  Mount 
Crawford,  in  the  county  of  Rockingham,  at 
or  near  the  site  of  the  former  bridge;  and 
for  that  purpose  he  is  expressly  authorized  *'to 
purchase  or  condemn,  in  the  mode  prescribed 
by  law,  a  lot  of  ground  not  exceeding  one 
acre  for  the  erection  of  a  toll-house,  and  so 
much  land  as  may  be  necessary  for  the  abut- 
ments and  the  construction  of  said  bridge,  and 
a  convenient  pass- way  over  the  same."  The 
land  on  the  west  side  of  the  river,  where 
he  proposed  to  erect  the  bridge,  was  owned  by 
the  defendant  in  error,  Jackson  Rhodes,  and 
being  unable  to  purchase  from  him  the  land 
necessary  for  the  purpose,  he  says  he  insti- 
tuted proceedings  in  the  county  court  of  Rock- 
ingham to  have  so  much  as  was  necessary  con- 
demned in  pursuance  of  •the  said  act,  which 
were  resisted  by  the  said  Rhodes,  but  resulted 
in  the  judgment  of  the  court  in  his  favor,  and 
in  the  condemnation  of  so  much  of  the  said 
defendant's  land  as  had  been  laid  off  and  set 
apart  by  the  commissioners  of  the  court  for 
the  purpose.  And  he  says  that  he  thereupon 
proceeded  with  the  work  of  constructing  and 
erecting  the  bridge,  and  had  it  nearly  com- 
pleted when  the  said  defendant  in  error  ob- 
tained a  writ  of  error  and  supersedeas  to  the 
judgment  of  the  county  court  from  the  cir- 
cuit court  of  Rockingham  county,  and  the 
reversal  of  the  same.  And  he  comes  to  this 
court  by  writ  of  error  and  supersedeas  to  the 
judgment  of  the  said  circuit  court  for  relief. 
At  the  very  threshold  of  the  case  we  are 

confronted  with  the  declaration  that 
7J7     the  legislature  had  not  the  *power  to 

subject  private  property  to  such  a  pur- 
pose. The  police  of  a  state  embraces  in  its 
system  of  internal  regulations,  among  others, 
interior  communication.  Chief  Justice  Shaw 
said  in  Commonwealth  v.  Alger,  7  Cush.  R. 
53,  84:  "We  think  it  a  settled  principle, 
growing  out  of  the  nature  of  well-ordered 
civil  society,  that  every  holder  of  property, 
however  absolute  and  unqualified  may  be 
his  title,  holds  it  under  the  implied  liability 
that  his  use  of  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  prop- 
erty, nor  injurious  to  the  rights  of  the  com- 
munity." And  Redfield,  Chief  Justice, 
another  eminent  judge,  'says  in  Thorpe  v. 
Rutland  &  Burlington  R.  R.  Co.,  27  Verm. 
R.  140.  149,  by  this  "general  police  power 
of  the  state,  persons  and  property  are  sub- 


jected to  all  kinds  of  restraints  and  burdens 
in  order  to  secure  the  general  comfort, 
health  and  prosperity  of  the  state;  of  the 
perfect  right  in  the  legislature  to  do  which, 
no  question  ever  was,  or,  upon  acknowledged 
general  principles,  ever  can  be  made,  so  far 
as  natural  persons  are  concerned."  These 
eminent  authorities  are  cited  by  Cooley  in 
his  work  on  Constitutional  Limitations,  p. 
572-3,  in  support  of  this  well-established 
doctrine,  and  he  cites  other  numerous  au- 
thorities, to  which  I  need  only  refer. 

On  page  592,  after  saying  that  the  state 
may  authorize  the  construction  of  bridges 
over  navigable  waters,  notwithstanding  they 
may,  to  some  extent,  interfere  with  the  right 
of  navigation,  he  observes:  "The  legislature 
must  always  have  power  to  determine  what 
public  ways  are  needed,"  &c.  This  power 
of  granting  authority  to  individuals  to  erect 
toll-bridges  has  been  exercised  by  the  legis- 
lature of  the  state  from  a  period  perhaps 
coeval  with  the  foundation  of  the  government. 
We  have  instances  of  it  in  the  construction 
of  Mayo's  bridge  over  James  river  at  Rich- 
mond, the  bridge  at  Fredericksburg,  over 
the  Rappahannock,  the  bridge  oyer 
798  James  river  at  ♦Lynchburg,  and  over 
the  same  stream  at  Buchanan  in  Bote- 
tourt county.  The  first  of  the  bridges  I 
remember  to  have  heard  of  at  or  near 
Buchanan,  was  Beale's  bridge,  which  was 
erected,  I  suppose,  before  I  was  born. 

But  it  is  assumed  by  defendant's  counsel 
that  the  act  authorizing  the  erection  of  the 
bridge  in  question  is  for  private  benefit,  and 
that  section  14,  article  5,  of  the  constitution 
of  this  state,  by  implication,  prohibits  the 
taking  the  private  property  of  one  individual 
for  the  private  use  or  benefit  of  another.  In 
general  that  may  be  sound  in  principle,  but 
we  do  not  think  it  is  implied  by  the  clause  of 
the  constitution  referred  to,  or  that  it  is  a 
constitutional  prescription.  There  are  cer- 
tainly exceptions  to  it,  and  when  it  comes  in 
conflict  with  the  maxim  sic  utere  tuo  ut 
alienum  non  laedas,  it  is  not  true.  One  citizen 
is  entitled  to  a  right  of  way  through  his  neigh- 
bor's land,  if  it  is  the  only  way  by  which  he 
can  have  access  to  his  mill  or  to  his  court- 
house, &c.  Nor  is  it  sound  if  the  conferring 
the  privilege  or  benefit  upon  the  individual, 
will  be  for  the  public  benefit  and  conveni- 
ence. The  charter  of  companies  for  making 
turnpike  roads  and  railroads,  with  special 
privileges,  is  for  the  benefit  of  the  private 
individuals  who  undertake  the  enterprise, 
else  they  would  not  undertake  it.  But  they 
are  works  which  will  be  for  the  benefit  of 
the  community,  or  the  state,  or  supposed  to 
be,  otherwise  the  legislature  would  not 
grant  the  charter.  And  so  the  establishment 
of  ferries  is  for  the  benefit  of  the  individuals, 
to  whom  the  franchise  is  granted.  And  in 
like  manner  the  authority  given  to  an  indi- 
vidual for  the  construction  of  a  toll-bridge 
across  a  river,  is  a  franchise  which  is  to 
benefit  the  individual  to  whom  it  is  granted, 
else  he  would  not  undertake  it;  but  it  is 
granted  to  the  individual  in  con  ;ideration  of 
the  convenience  and  benefit  it  will  be  to  the 
public.     All  these  exercises  of  the  functions 
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of  sovereignty  by  the  legislature,  and 

799  the  bestowment   *of  franchises  upon 
individuals,    are    designed    to    be    for 

the  public  benefit,  and  rest  upon  the  same 
principle.  Whether  they  will  be  beneficial 
to  the  public,  when  the  application  is  made 
to  the  legislature,  to  grant  them,  is  a  ques- 
tion addressed  to  that  body,  and  unless  they 
are  satisfied  that  the  public  will  be  benefited 
by  their  construction,  the  franchise  will  not 
be  granted.  When  the  application  is  made 
to  the  courts,  it  is  for  the  courts  to  de- 
termine whether  the  work  will  be  beneficial 
to  the  public,  as  in  the  establishment  of 
roads  and  landings,  the  power  to  do  which 
is  vested  in  the  courts  by  statute,  chapter 
52,  Code  of  1873;  and  the  mode  of  procedure 
is  prescribed  by  which  the  courts  may  de- 
termine whether  the  proposed  road  or  land- 
ing, will  be  of  public  benefit,  and  also  the 
advantage  and  disadvantage  to  individuals, 
and  by  which  individuals  and  private  parties 
may  be  compensated  for  their  property 
which  it  may  be  necessary  to  appropriate 
to  the  attainment  of  the  projected  improve- 
ment. But  when  the  franchise,  as  the  con- 
struction of  toll-bridges,  is  granted  as  in 
this  case  directly  by  the  legislature,  the 
benefit  it  will  be  to  the  state  or  the  public 
is  the  basis  upon  which  the  franchise  is 
granted;  and  if  granted,  it  is  upon  the 
ground  that  the  legislature  is  satisfied  that 
it  will  be  of  public  benefit,  and  hence  in 
such  cases  the  law  requires  no  enquiry  to 
be  made  by  the  courts  with  regard  to  the 
benefit  it  will  be  to  the  public.  But  if  in 
the  construction  of  the  work  it  is  necessary 
to  take  private  property,  or  private  parties 
are  damaged,  then  it  is  necessary  that  the 
enquiry  should  be  maded  by  the  courts  as 
to  the  value  of  the  property,  or  the  amount 
of  damage  sustained,  and  to  award  compen- 
sation. That  has  to  be  done  in  the  case  of 
railroad  companies.  When  a  charter  is 
granted  to  a  company  or  an  individual  to 
construct  a  rail  or  turnpike  road,  no  action 
or  enquiry  is  required  to  be  made  by  the 
courts  as  to  whether  the  work  will  be 

800  *beneficial  to  the  public  or  not;  that 
question  has  been  decided  by  the  leg- 
islature itself,  when  it  granted  the  charter. 
And  just  so  when  the  legislature  grants  to 
an  individual  or  company  a  franchise  to 
construct  a  toll-bridge,  there  is  no  law  re- 
quiring the  question  to  be  submitted  to  the 
courts  whether  it  will  be  beneficial  to  the 
public  or  not;  that  question  has  already 
been  decided  by  the  legislature. 

In  accordance  with  this  principle,  the  act 
of  March  6th,  1874,  was  enacted,  granting  to 
D.  A.  Flecker  authority  to  erect  the  toll- 
bridge  in  question,  and  investing  him  with 
franchises  therein.  Whilst  the  act  authorizes 
him  to  "purchase,  or  condemn  in  the  mode 
prescribed  by  law,  a  lot  of  ground,  not  exceed- 
ing one  acre,  for  the  erection  of  a  toll-house, 
and  so  much  land  as  may  be  necessary  for 
the  abutments  and  the  construction  of  the 
said  bridge  and  a  convenient  pass-way  over 
the  same,"  it  directs  no  enquiry  to  be  made 
by  the  courts  as  to  the  public  benefits  which 
would   accrue   from    the    erection    of    said 


bridge.  There  is  no  proof  in  the  cause,  if  it 
would  h^ve  been  competent  for  the  defend- 
ant to  have  offered  such  proof,  that  it  would 
not  be  beneficial  to  the  public.  But  if  it 
were  proper  to  go  into  such  an  enquiry, 
there  is  very  strong  presumptive  evidence 
that  it  would  be  a  very  great  convenience 
and  benefit  to  the  public.  The  bridge  is  to 
be  erected  over  North  river,  a  very  con- 
siderable stream  near  the  town  of  Mount 
Crawford,  to  furnish  a  pass-way  over  said 
river  upon  a  public  highway,  near  the  site  of 
a  former  bridge  upon  said  highway,  which 
is  not  now  standing,  and  a  slight  change  to  be 
made  in  the  old  road  so  as  to  pass  over  the 
proposed  new  bridge.  These  facts  tend 
strongly  to  show  that  it  would  be  a  great 
public  convenience  and  benefit,  and  it  must 
have  been  so  regarded  by  Flecker  or  he 
would  not  have  undertaken  to  construct  it; 
for  in  proportion  to  the  use  and  benefit  to 
the   public,  'it  would  be  beneficial  to 

801  him.  ♦We  do  not  think  that  there  is 
any  ground  of  error  in  the  assign- 
ment that  the  commissioners  made  no  re- 
port as  to  the  public  benefits,  and  that  no 
such  enquiry  was  directed  by  the  court. 

But  it  is  objected  that  the  plaintiff  pro- 
ceeded under  chapter  56  of  the  Code,  and 
not  under  chapter  52.  The  act  of  March, 
1874,  which  authorizes  him  to  condemn  the 
land,  does  not  require  him  to  proceed  under 
chapter  52  or  56,  but  to  condemn  it  in  the 
mode  prescribed  by  law.  Chapter  56  does 
prescribe  the  modtf  whereby  the  lands  of 
private  parties  may  be  condemned  for  such 
purposes,  and  that  mode  was  pursued  in  this 
case.  But  that  act  only  authorizes  a  com- 
pany incorporated  for  a  work  of  internal 
improvement,  the  court  of  a  county  or  the 
council  of  a  town  to  condemn  the  land.  It 
may  with  much  force  be  argued  that  the 
plaintiff  by  the  act  of  1874  is  chartered  as  a 
sole  corporation  for  a  work  of  internal  im- 
provement. He  is  invested  with  important 
chartered  privileges  as  a  sole  corporation. 
He  and  his  legal  representatives  are  invested 
with  power  to  collect  tolls  on  all  travel  and 
transportation  over  said  bridge,  and  the  rate 
of  the  tolls  is  regulated  by  the  act.  And  it  is 
expressly  reserved  to  the  legislature  to 
change  and  regelate  hereafter  the  rate  of 
tolls  "prescribed  by  this  charter."  The  act 
calls  it  a  "charter."  And  it  moreover  pro- 
vides that  "all  laws  in  force  regulating  toll- 
bridges  shall  apply  to  this  act."  Those  laws 
may  be  found  in  Code  of  1873.  ch.  64,  §§  25, 
26,  27,  28,  29,  30;  and  they  show  that  the 
proprietor  of  the  toll-bridge  is  in  some 
sense  a  public  character,  and  that  he  holds  the 
franchise  under  responsibilities  to  the  state 
and  under  the  regulations  of  law,  and  that 
the  erection  of  a  toll-bridge  is  not  a  matter 
exclusively  of  private  interest,  but  that  it  is 
a  work  in  which  the  public  has  an  interest, 
and  which  is  stibject  to  state  control 

802  ♦But  this  view  is  not  necessary  to 
warrant    this    proceeding.      Although 

chapter  56  of  the  Code  does  not  give  to  D.  A. 
Flecker  authority  to  proceed  in  this  prescribed 
mode,  but  gives  such  authority  only  to  a  com- 
pany, &c.,  as  before  recited,  we  think  the 
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act  of  1874  is  cumulative  in  this  respect,  and 
gives  like  authority  to  D.  A.  Flecker  so  to 
proceed.  It  expressly  gives  him  authority 
to  condemn,  which  chapter  56  of  the  Code 
does  not,  if  he  is  not  a  sole  corporation, 
and  to  condemn  in  the  mode  prescribed  by 
law.  And  this  is  the  mode  prescribed  by 
law  to  condemn  land  for  such  purposes. 
We  are  of  opinion,  therefore,  that  the  pro- 
ceedings in  this  case  under  chapter  56  of 
the  Code,  and  by  authority  of  the  act  of 
March,  1874,  were  warranted. 

There    are    other    assignments    of    error, 
which  we   are   of  opinion   are   unsustained. 
We  need  only  notice  one  of  them — that  the 
act  of  March  6,  1874,  required  D.  A.  Flecker 
to  begin  the  bridge  within  six  months   from 
its  date,  and  the  time  had  expired  before  he 
gave  notice  to  Rhodes  of  the  motion  in  this 
proceeding.    The  said  notice  was  not  neces- 
sary to  the  commencement  of  the  bridge. 
That  may   have  been  commenced   within   six 
months.     The   getting  of  timbers  or  other 
material,  we  think,  would  have  been  a  com- 
mencement within  the  meaning  of  the  act. 
And  before  the  twelve  months  had  expired, 
within  which  time  the  bridge  was  required 
to  be  completed,  the  act  was  amended  and 
re-enacted,  to- wit:    on  the  15th  of  January, 
1875,  requiring  the  bridge  to  be  completed 
within  two   years.     If   it   was   not   entirely 
completed   within   that   time,   which   is   not 
shown  by  the  evidence  certified,  the  work 
was  most  probably  retarded  by  the  obstruc- 
tion interposed  by  the  defendant  in  error. 
The  progress    of   the   work   was    probably 
obstructed  by  him  until  the  judgment  of  the 
county  court  against  him  and  in  favor  of  the 
plaintiff,  on  the  20th  of  May,  1875.    He  seems 
from  thence  to  have  made  no  opposi- 
808     tion,  and  *from  anything  that  appears 
to  have  acquiesced  and  remained  silent, 
whilst  he  saw  the  plaintiff  prosecuting  the 
work,  and  probably  at  great  expense,  until  the 
3d  of  March,  1877,  when  he  applies  for  and 
obtains  from  the  circuit  court  a  supersedeas  to 
any  further  prosecution  of  the  work — not  two 
years  from  the  time  the  plaintiff  was  released 
from  his  obstructions  by  the  judgment  of  the 
county  court.     We  think  under   the   circum- 
stances he  ought  not  to  be  allowed  to  insist 
upon  a  forfeiture  by  the  plaintiff  of  his  fran- 
chise,  because    of    his    not    completing    the 
bridge  within  two  years.     If  it  be  a  delin- 
quency on  the  part  of  the  plaintiff,  he  is  in 
all  probability  more  to  blame  for  it  than  any- 
body else,  and  it  is  not  for  him  to  derive  a 
benefit  from  it     It  is  a  matter  between  the 
plaintiff  and  the  commonwealtfi,  or  the  legis- 
lature, whether  the  latter  would  under  the  cir- 
cumstances   subject    the    former    to    a    for- 
feiture of  his  franchise  because  he  had  failed 
to  comply  with  the  strict  terms  of  the  proviso, 
to  complete    the    bridge    within    two    years. 
The  plaintiff   says    the   bridge    was    nearly 
completed,  when  he  was  arrested  again  in 
the  work  by  the  defendant  obtaining  from 
the  circuit  court  a  supersedeas. 

Upon  the  whole,  wc  are  of  opinion  to  re- 
verse the  judgment  of  the  circuit  court,  and 
to  affirm  the  judgment  of  the  county  court 
of  Rockingham  county. 


MONCURE,  P..  and  CHRISTIAN,  J., 
concurred  in  the  opinion  of  ANDERSON,  J. 

STAFLES  and  BURKS,  J's,  concurred  in 
the  conclusion,  but  not  in  all  the  views  set 
forth  in  the  opinion  of  ANDERSON,  J. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely 
804  considered  the  transcript  of  *the  record 
of  the  judgment  aforesaid,  and  the 
arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  said  judgment  of  the  circuit 
court  reversing  the  judgment  of  the  county 
court  of  said  county  is  erroneous,  and  that 
there  is  no  error  in  the  said  judgment  of  the 
said  county  court.  It  is  therefore  considered 
that  the  said  judgment  of  the  circuit  court  be 
reversed  and  annulled,  and  that  the  plaintiff 
in  error,  David  A.  Flecker,  recover  against 
the  defendant  in  error,  Jackson  Rhodes,  his 
costs  by  him  expended  in  the  prosecution  of 
his  writ  of  error  aforesaid  here.  And  this 
court  proceeding  to  render  such  judgment  as 
the  said  circuit  court  ought  to  have  rendered, 
it  is  considered  that  the  judgment  of  the 
said  county  court  be  afifirmed,  and  that  the 
said  David  A.  Flecker,  the  defendant  in 
error  in  the  said  circuit  court,  do  recover 
against  the  said  Jackson  Rhodes  his  costs 
by  him  in  the  said  court  expended;  which 
is  ordered  to  be  certified  to  the  said  circuit 
court  of  Rockingham  county. 
Judgment  of  the  circuit  court  reversed. 


805      ^Balt.  &  Ohio  R.  R.  Co.  v.  Whitting- 

ton's  Adm'r. 

September  Term,   1878,    Staunton. 

1.  Contributory  Nearllarence — Burden  of 
Proof.* — In  an  action  for  damages  occasioned  by 
the  negligence  or  misconduct  of  the  defendant,  it  is 
not  necessary  for  the  plaintiff  to  allege  in  his  decla- 
ration or  to  prove  the  existence  of  due  care  and 
caution  on  his  part  to  entitle  him  to  recover.  If 
the  defendant  relies  upon  contributory  negligence  of 
the  plaintiff  to  defeat  the  action,  he  must  prove  it, 
unless  the  fact  is  disclosed  by  the  evidence  of  the 
plaintiff,  or  may  be  fairly  inferred  from  all  the 
circumstances. 

a.  Plendinar — Stntlnflr  Cnnse  of  Actlon.f — In 
an  action  for  damages  against  a  railroad  company,  a 

'Contributory  Neirllfirence — Borden  of 
Proof. — It  is  held  by  a  majority  of  the  courts  and 
most  text-writers  and  is  sustained  by  a  long  line  of 
Virginia  decisions  that  there  is  a  presumption  of  or- 
dinary care  in  favor  of  the  plaintiff  and  where  de- 
fendant relies  on  the  contributory  negligence  of  the 
plaintiff  the  burden  of  proof  is  on  the  defendant  to 
show  such  negligence.  Piedmont  Co.  v.  Patterson,  84 
Va.  747;  Improvement  Co.  v.  Andrew,  86  Va.  270; 
Sheff  V.  Huntington,  16  W.  Va.  307;  Fowler  v. 
Baltimore  R.  Co..  18  W.  Va.  579,  7  Am.  &  Eng.  Enc. 
Law  (2nd  Ed.)  453;  Kimball  v.  Friends,  95  Va.  138; 
Southern  R.  Co.  v.  Bryant,  95   Va.  220. 

tPleadlnir — Stntlnar  Cnniie  of  Action. — In 
the  following  cases  the  opinion  of  the  principal  case  in 
regard   to   the   particularity    necessary   in    stating    the 
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count  in  the  declaration,  after  setting  out  that  the 
defendant  was  working  a  railroad  in  the  county, 
with  engines  and  cars  for  carrying  passengers  and 
freight,  alleged  that  on  a  day  named  "the  defend- 
ants conducted  themselves  so  carelessly,  negligently 
and  unskilfully  in  the  operation  of  their  said  busi- 
ness as  to  inflict  upon  W  (plaintifTs  intestate),  se- 
vere bodily  injuries,  by  reason  whereof  he  did,  on  the 
28th  of  June,  die."  The  count  is  defective  in  not  stat- 
ing where  the  deceased  was  or  how  he  was  injured. 
8.  Sanae — Special  Pleaa. — Where  issue  has  been 
joined  on  the  plea  of  the  general  issue,  the  court 
may  refuse  to  allow  the  defendant  to  file  special 
pleas  where  the  facts  stated  in  the  pleas  may  all 
be   given    in    evidence   under   the   general    issue. 

4.  Neffllffent  Injarles — Dnty  off  Enaployeeii." 
— An  employee  of  a  railroad  company,  who  is  en- 
gaged in  mending  the  track  of  the  road,  who,  whilst 
he  might  gA  further  off,  stands  near  enought  to 
the  railroad  track  to  be  struck  by  a  train  if  per- 
chance  there  should  be  an  increase  of  speed  or  a 
change  of  cars,  is  guilty  of  the  grossest  imprudence 
and  negligence.  No  man  is  justified  in  placing 
himself  near  a  passing  train  upon  any  such  idea  or 
presumption,  and  for  an  injury  sustained  by  so 
doing,   he   or  his   representative   cannot   recover. 

5.  Decision  In  This  Cjise. — In  this  case,  upon 
the   facts   as   certified,   the    deceased    was    guilty   of 

contributory    negligence,    and    his   administra- 
900         tor  is  not  entitled  *to  recover  damages  from 
the    railroad    company    for    the    injuries    sus- 
tained by  the   deceased. 

6.  Chanflre  of  Schednle—Dnty  to  Notlffy.— If 
the  injury  sustained  by  the  deceased  was  the  result 
of  a  change  of  the  usual  train  from  an  accommoda- 
tion train  of  moderate  rate  of  travel,  to  what  is 
known  as  a  lightning  express  train  of  a  rate  of 
travel  from  twenty-five  to  thirty-five  miles  per  hour, 
and  of  a  change  of  schedule  of  the  time  of  running 
the  train  passing  the  point  at  which  the  deceased 
was  killed,  and  said  changes  were  by  the  chief  au- 
thority of  the  railroad  company,  and  the  death  of 
the  deceased  was  without  fault  on  his  part,  and  the 
company  had  not  given  notice  of  said  changes  to 
their  employees,  of  whom  deceased  was  one,  so  as 
to  enable  them  to  avoid  the  danger:  It  was  the 
duty  of  the  said  company  to  give  such  notice,  and 
their  failure  to  do  so  was  negligence  of  the  com- 
pany, for  which  it  is  responsible  in   damages. 

In  April,  1875,  Thomas  M.  Miller,  adminis- 
trator of  Cornelius   Whittington,  deceased, 

cause  of  action  is  cited  with  approval.  M'CouII  v.  City 
of  Manchester,  85  Va.  586;  Snyder  v.  Wheeling  Elec- 
trical Co.,  43  W.  Va.  661 ;  Humphreys  v.  Mfg  Co.,  33 
W.  Va.  141.  See  also  Hawker  v.  Railroad  Co.,  15  W. 
Va,  628;  Hoffman  v.  Dickinson,  31  W.  Va.  142. 

*IVearliffent  Injuries — Duty  of  Employees. 
— In  Moore  v.  Railroad  Ca,  37  W.  Va.  489,  the  court, 
on  the  authority  of  the  principal  case  held  that  unless 
an  employee  is  acting  under  orders  in  remaining  on  or 
near  the  track,  he  places  himself  there  at  his  own 
peril,  and  cannot  recover  for  injury  there  received. 
See  7  Am.  &  Eng.  Enc.  Law  (2nd  Ed.)  424  for 
general   rule   and    Virginia  cases. 

Contrlbntory  Neirllirence — General  Prin- 
el  plea. — The  principal  case  is  cited  in  reference  to 
general  rules  of  contributory  negligence  in  the  follow- 
ing cases:  Dun  v.  Railroad  Co.,  78  Va.  656;  Railroad 
Co.  V.  Morris.  31  Gratt.  200;  Railroad  Co.  v.  Ardrr- 
son,  31' Gratt.  812;  Railroad  Co.  v.  Harman,  83  Va.  578. 


instituted  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Frederick  county 
against  the  Baltimore  and  Ohio  Railroad 
Company  to  recover  damages  for  having  oc- 
casioned the  death  of  Whittington.  The  dec- 
laration contained  three  counts.  The  first 
count  set  out,  for  that  whereas,  heretofore, 
viz:  On  the  23d  of  June,  1874,  in  said  county 
of  Frederick,  the  defendants  were  occupying 
and  using  a  certain  railway  for  the  purpose 
of  propelling  along  the  same  locomotives  and 
cars  for  the  transportations  of  passengers  and 
freight;  that  on  the  said  23d  day  of  June, 
1874,  the  defendants,  by  their  servants,  did 
wrongfully,  negligently,  and  of  their  own 
default,  throw  from  their  said  cars  upon  and 
against  the  said  Cornelius  a  large  piece  of 
timber,  thereby  inflicting  upon  said  Whit- 
tington severe  injuries,  by  reason  whereof 
he  did,  on  the  28th  June,  1874,  die,  whereby 
right  of  action  accrued  in  pursuance  of  the 
act  of  general  assembly  in  such  cases  made 
and  provided,  to  the  plaintiff  who  hath, 
since  the  death  of  said  Whittington.  quali- 
fied as  the  administrator  of  his  estate,  to  de- 
mand and  receive  of  the  defendants 
807  for  the  wrong  *and  injury  done  as 
aforesaid,  wherefore.  &c.,  laying  the 
damages  at  $10,000  dollars. 

The  third  count  is  like  the  first,  except 
that  the  thing  cast  from  the  cars  was  de- 
scribed as  a  heavy  piece  of  wood. 

The  second  count,  after  following  sub- 
stantially the  first  count  down  to  the  word 
''freight."  proceeds:  That  on  said  23d  of 
June,  1874,  the  defendants  conducted  them- 
selves so  carelessly,  negligently  and  unskil- 
fully in  the  operation  of  their  said  business 
as  to  inflict  upon  the  said  Cornelius  Whit- 
tington severe  bodily  injuries,  by  reason 
whereof  he  did,  on  the  28th  of  June,  1874, 
die:  whereby,  &c. 

The  defendant  appeared  and  demurred  to 
the  whole  declaration  and  each  count  thereof, 
and  pleaded  not  guilty,  and  the  plaintiff 
joined  in  the  demurrers  and  took  issue  on 
the  plea. 

At  a  subsequent  term  of  the  court  the 
court  overruled  the  demurrers,  and  the  de- 
fendant then  asked  to  be  allowed  to  file  a 
special  plea  to  each  coimt  in  the  declaration, 
but  the  court  refused  to  permit  the  same  to 
be  filed,  on  the  ground  that  the  facts  therein 
contained  were  covered  by  the  general  issue, 
and  for  the  reason  that  the  attorneys  for  the 
plaintiflF  stated  that  they  were  willing  to 
admit  that  the  defendant  could,  under  the 
general  issue,  show  the  facts  alleged  in  said 
several  pleas;  and  the  defendants  excepted. 
The  facts  set*  out  in  the  pleas  were,  that 
Whittington  and  Krebs  were  co-employees 
of  the  defendants,  and  in  the  same  employ- 
ment; that  Krebs  was  a  competent  and  pru- 
dent person,  and  that  the  large  piece  of 
timber  was  thrown  off  the  cars  by  Krebs. 

There  were  numerous  exceptions  taken  by 
the  defendants  during  the  progress  of  the 
trial,  but  it  is  only  necessary  to  state  one  of 
them,  which  was  the  third  and  is  as  follows: 
After  the  retirement  of  the  jury  and  the  close 
of  the  argument,  the  jury  returned 
908      into  court,  and  in  ♦writing  asked  the 
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court  a  qrestion  in  these  words:  Can  the 
jury.* under  the  second  count  in  the  bill, 
bring  in  a  verdict  for  damages  for  plaintiff? 
To  which  the  court  replied  that  it  was  for 
them  to  determine  whether  such  a  verdict 
should  be  pven  upon  the  evidence,  and 
gave  the  jury  the  following  instruction:  "If 
the  jury  believe  from  the  evidence  that  the 
death  of  Whittington  was  the  result  of  a 
change  of  the  usual  accommodation  train 
of  moderate  rate  of  travel,  from  twenty  to 
thirty-five  miles  per  hour,  and  of  a  change 
of  schedule  of  the  time  of  running  the  tn\in 
passing  the  point  at  which  Whittington  was 
killed,  that  such  changes  were  by  the  chief 
authority  of  the  Baltimore  and  Ohio  Rail- 
road Company,  and  that  the  said  death  was 
without  fault  on  his  part,  and  that  said 
company  had  not  g^ven  notice  of  said  changes 
to  its  employees,  Whittington  being  one  of 
them,  so  as  to  enable  them  to  avoid  the 
danger,  they  are  instructed  that  it  was  the 
duty  of  the  said  railroad  company  to  give 
such  notice,  and  their  failure  to  do  so  is 
the  negligence  of  the  said  company,  for 
which  said  company  is  responsible  in  dam- 
ages." And  the  court  permitted  the  counsel 
for  the  defendant  to  argue  to  the  jury  upon 
the  evidence  of  the  case  with  the  instruction 
given,  the  plaintiff's  counsel  having  argued  in 
full  the  questions  involved  in  said  instruc- 
tion before  the  instruction  was  given,  and 
before  the  jury  were  sent  out. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  $3,000,  which  the  defendant 
moved  the  court  to  set  aside  and  direct  a  new 
trial  of  the  cause,  on  the  ground  that  it  was 
contrary  to  the  law  and  evidence.  But  the 
court  overruled  the  motion  and  rendered  a 
judgment  according  to  the  verdict.  And 
thereupon  the  defendant  excepted,  and  all 
the  facts  proved  are  stated  in  the  bill  of 
exceptions.  The  view  of  the  facts  talfen  by 
this  court    is    presented    in    the    opinion    of 

Judge  Staples. 
809         *Upon  the  petition  of  the  Baltimore 

and  Ohio  Railroad  Company,  a  writ 
of  error  and  supersedeas  was  awarded. 

Dandridge  &  Pendleton  and  H.  W.  Shef- 
fey.  for  the  appellants. 

Holmes  Conrad  and  Tucker  &  Tucker, 
for  the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  demurrers 
to  the  first  and  third  counts  of  the  plaintiff's 
<'eclaration.  In  an  action  for  damages  occa- 
sioned by  the  negligence  or  misconduct  of 
the  defendant,  it  is  not  necessary  for  the 
plaintiff  to  allege  and  prove  the  existence  of 
due  care  and  caution  on  his  part  to  entitle 
him  to  recover.  If  the  defendant  relies  upon 
contributory  negligence  of  the  plaintiff  to  de- 
feat the  action  he  must  prove  it,  unless  indeed 
the  fact  is  disclosed  by  the  evidence  of  the 
plaintiff,  or  may  be  fairly  inferred  from  all 
the  circumstances.  As  proof  of  due  care  is 
not  a  part  of  plaintiffs  case,  it  is  of  course 
not  necessary  he  should  aver  it  in  his  dec- 
laration.    Railroad   Company  v.    Gladmon, 


15  Wall.  U.  S.  R.  401;  Shearman  &  Redf. 
on  Negligence,  S  43,  and  cases  cited. 

The  court  is  further  of  opinion  that  the 
circuit  court  erred  in  overruling  the  demurrer 
to  the  second  count  in  the  declaration.  Sub- 
stantially, the  allegation  is  that  the  defendants 
were  possessed  of  certain  engines  and  cars 
used  and  employed  in  carrjring  passengers 
and  freight  along  the  line  of  their  railway 
in  Frederick  county,  Va.,  and  that  on  the 
23d  of  June,  1874,  the  defendants  conducted 
themselves  so  negligently  and  unskilfully 
in  the  operation  of  their  said  business  as  to 
inflict  upon  the  plaintiff's  intestate  se- 
vere    bodily     injuries,     by     reason 

810  ♦whereof    he    died.      Now,    whether 
the  plaintiff's  intestate  was  at  the  time 

a  passenger  on  the  train  and  received  his 
injuries  as  such,  or  whether  he  was  an  em- 
ployee of  the  company  and  was  injured  while 
engaged  in  their  service,  or  whether  he  'was 
a  stranger  crossing  the  track  of  the  com- 
pany's road,  or  whether  he  was  on  the  track 
at  all,  or  in  the  cars,  or  at  a  station,  or  in 
what  manner  he  was  injured,  the  declaration 
does  not  inform  us.  It  was  impossible  for 
the  defendants  to  learn  from  this  declaration 
the  ground  upon  which  plaintiff  was  proceed- 
ing. The  declaration  amounted  to  an  aver- 
ment simply,  that  the  plaintiff's  intestate  was 
injured  by  the  negligence  of  the  defendants 
in  the  operation  of  their  business  in  using 
and  employing  their  engines  and  cars  on  their 
railway.  The  object  of  a  declaration  is  to  set 
forth  the  facts  which  constitute  the  cavse 
of  action,  so  that  they  may  be  understood 
by  the  party  who  is  to  answer  them,  by  the 
jury  who  are  to  ascertain  the  truth  of  the 
allegations,  and  by  the  court  who  are  to 
give  judgment.  1  Chitty  Plead.  256;  Bar- 
ton's Law  Prac.  p.  103.  It  is  very  true  that 
in  actions  for  torts  it  is  frequently  sufficient 
to  describe  the  injury  generally,  without 
setting  out  the  particulars  of  the  defend- 
ant's misconduct.  In  such  cases  great  lati- 
tude of  statement  is  allowed.  But  this  rtile 
does  not  justify  a  general  and  indefinite 
mode  of  declaring,  admitting  of  almost  any 
proof.  1  Chitty  Plead.  406,  note;  Jones  v, 
Stephens,  11  Price's  R.  235;  1  Saunders  on 
Plead,  and  Evidence,  510. 

The  learned  counsel  for  the  plaintiff  insis;!; 
that  if  greater  particularity  is  required  in 
stating  the  cause  of  action,  the  plaintiff  is 
liable  to  be  defeated  on  the  trial  by  a  vari- 
ance between  the  allegations  and  the  proofs. 
A  declaration  can,  however,  subserve  no 
good  purpose  unless  it  be  sufficiently  spe- 
cific to  inform  the  adverse  party  of  the 
ground  of  the  complaint.  If  it  is  deficient 
in   that  particular  it  may  as  well  be 

811  dispensed     with     altogether.       *The 
plaintiff   is   presumed    to    have    some 

knowledge  of  the  facts  upon  which  his  ac- 
tion is  founded.  If  he  is  in  doubt  as  to  the 
orecise  nature  of  the  evidence,  he  may  frame 
his  declaration  with  different  counts,  vary- 
ing his  statements  to  meet  every  possible 
phase  of  the  testimony. 

The  second  count  being  defective  in  the 
particulars  already  mentioned,  the  demurrer 
to  it  ought  to  have  been  sustained. 
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The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  rejecting  the 
special  picas  tendered  by  the  defendants  and 
set  out  in  their  first  bill  of  exceptions.  The 
facts  stated  in  their  pleas  were  covered  by 
the  general  issue  joined  at  a  previous  term. 
It  was  announced  by  the  court  and  conceded 
by  the  counsel  for  the  plaintiff,  that  the 
matters  set  forth  in  the  pleas  could  be 
shown  under  the  issue  joined,  and  they  were 
in  fact  relied  on  before  the  jury.  Under 
such  circumstances  it  is  clear  the  defend- 
ants could  not  have  been  in  the  least  preiu- 
diced  by  the  rejection  of  the  pleas.  The 
circuit  court  very  properly  exercised  its 
discretion  in  refusing  to  allow  them  to  be 
filed.     1  Rob.  Prac.  233. 

The  court  is  further  of  opinion  that  the 
circuit  court  erred  in  not  setting  aside  the  ver- 
dict and  granting  the  defendants  a  new  trial. 
The  certificate  of  facts  given  by  the  presiding 
judgfe,  shows  that  the  plaintiff's  intestate  was 
in  the  service  of  the  defendants  as  manager 
or  foreman  of  the  hands  employed  in  mak- 
ing repairs  on  a  section  or  sections  of  the 
road  near  Newtown  station;  that  he  had  been 
thus  employed  for  several  years,  and  that 
while  standing  near  the  track  of  the  road 
he  was  struck  by  one  of  the  passenger 
trains.  In  what  manner  this  occurred  does 
not  very  clearly  appear.  The  theory  of 
the  plaintiff's  counsel  is,  that  the  deceased 
being  at  work  in  repairing  the  track  of 
the  road,  upon  the  approach  of  the  train, 
withdrew  from  the  track  a  sufficient 
812  *distance  to  be  entirely  safe,  if  the 
train  had  been  running  at  its  usual 
speed  and  with  its  usual  cars.  But  on  that 
day  the  train  was  running  on  a  new  schedule 
with  greatly  accelerated  speed,  and  with  a 
Pulman  or  sleeping  car  attached,  which  is 
much  wider  than  the  ordinary  car,  and  that 
the  deceased  was  not  notified  of  either  of 
these  facts;  that  at  the  point  where  the 
injury  occurred,  there  is  a  curve  in  the  bed  of 
the  road,  and  as  the  train  was  passing  around 
this  curve  the  increased  speed  of  travel  im- 
parted to  it  a  vibratory  or  oscillatory  motion, 
and  by  reason  of  this  motion  and  the  greater 
width  of  the  Pulman  car,  the  deceased  was 
struck  by  the  iron  step  attached  to  that  car. 

These  are  mere  inferences  of  the  learned 
counsel,  for  the  record  contains  no  proof  of 
the  supposed  curve  in  the  road,  or  that  the 
Pulman  car  was  for  the  first  time  attached 
to  the  train  that  day,  or  of  the  alleged  vi- 
bratory motion,  or  the  extent  of  it,  or  of  the 
important  fact  that  the  deceased  was  at  a 
sufficient  distance  to  be  secure  if  the  train 
was  running  upon  the  previous  schedule. 
This  whole  theory  of  the  learned  counsel  is 
based  upon  the  proposition  that  a  railroad 
employee  may  nicely  calculate  or  estimate 
the  exact  distance  at  which  a  man  may  stand 
from  the  railroad  track  when  a  train  is  ap- 
proaching, supposing  the  train  to  travel  at 
its  usual  speed,  and  that  he  has  the  right  to 
assume  that  this  speed  will  not  be  increased 
without  notice  to  him,  and  if  without  such 
notice  it  is  increased,  and  the  employee  is 
thereby  injured,  it  is  such  negligence  in  the 
company    as    entitles    the    party   to    damages, 


although  it  is  manifest  that  the  employee 
might  avoid  every  injury  simply  by  pacing 
himself  a  few  feet  further  from  the  track 
of  the  road. 

This,  it  must  be  admitted,  is   reducing  the 
calculation  of  escape  and  accident  to  a  frac- 
tional  point.     When   it   is   considered  that 
upon  many  of  the  railroads  there  are  hun- 
dreds and  even  thousands  of  laborers 

813  daily   and   hourly   ^employed   all  along 
the   line,   and   not  un frequently  twenty 

and  even  fifty  trains  a  day,  this  proposition 
that  a  company  is  under  obligation  to  give 
notice  to  each  of  its  employees  of  every 
change  of  schedule,  and  of  every  alteration 
in  the  width  of  its  coaches,  involves  conse- 
quences of  the  greatest  magnitude.  It  is 
not  denied  that  a  company  may  be  liable 
to  an  employee  for  an  injury  occasioned  by 
a  change  of  schedule  of  which  the  employee 
has  no  notice,  provided  he  is  without  fault 
or  negligence  himself.  But  it  is  obvious  to 
every  mind,  that  a  man  who  stands  near 
ent)ugh  to  a  railroad  track  to  be  struck  by 
a  train,  if  perchance  there  should  be  an 
increase  of  speed,  or  a  change  of  cars,  is 
simply  guilty  of  the  greatest  imprudence 
and  negligence. 

No  man  is  justified  in  placing  himself  near 
a  passing  train  upon  any  such  idea  or  pre- 
sumption. It  is  inexcusable  rashness  and  folly 
to  do  so.  The  instincts  of  self-preservation, 
the  dictates  of  the  most  ordinary  prudence, 
would  suggest,  and  even  require,  that  every 
person  upon  the  approach  of  a  train  shall 
retire  far  enough  to  avoid  injury,  whatever 
may  be  the  speed  of  the  train  or  the  width 
of  the  cars.  He  must  at  his  peril  place  him- 
self where  he  cannot  be  struck  by  the  train 
so  long  as  it  continues  upon  its  track.  Of 
course  the  result  might  be  very  different 
where  the  employee  in  remaining  on  or 
near  the  track  is  acting  under  the  instruc- 
tions of  the  company. 

In  the  present  case  the  deceased  both 
saw  and  heard  the  train  long  before  it 
reached  him.  It  is  not  denied  he  had  ample 
time  to  get  out  of  the  way.  He  knew,  or 
ought  to  have  known,  the  train  was  con- 
siderably behind  its  usual  time  that  day.  and 
was.  therefore,  necessarily  running  at  an 
increased  speed. 

O'Neil.  a  subordinate  of  the  deceased,  was 
on  the  same  side  of  the  road  with  the  de- 
ceased, but  separated  from  him  by  a  bridge; 
he,  upon  the  approach  of  the  train,  stepped 
five  or  SIX  feet  down  the  side  of  the 

814  embankment  *from  the  track,  and  thus 
placed  himself  in  a  position  of  security. 

Cross,  another  employee,  saw  the  train  com- 
ing and  stepped  out  upon  an  abutment  of 
the  bridge,  and  was  unhurt.  Rogers,  another 
laborer  under  the  deceased,  had  been  working 
on  the  side  of  the  track  immediately  opposite 
the  place  the  deceased  was  working,  had 
passed  to  the  deceased's  side  of  the  track  just 
before  the  train  came,  and  assisted  hjra  in 
raising  and  ramming  a  loose  joint  in  the  rails; 
he  heard  the  train  whistle  at  Newtown  sta- 
tion, saw  it  coming  and  stepped  immedi- 
ately across  the  track  to  the  side  on  which 
he   had   previously   stood,  and   escaped  all 


270 


30  GRATT. 


Virginia  Reports,  Annotated. 


815,  816,  817 


danger.  The  deceased,  who  was  a  super- 
intendent, a  foreman,  and  presumably  pos- 
sessed of  more  intelligence  than  the  others, 
could  have  done  the  same  thing,  or  he  might 
have  gone  down  the  embankment  as  wes 
done  by  O'Neil.  The  only  witness  who  saw 
him  at  all  while  the  train  was  passing, 
states  that  at  the  rear  platform  of  the  rear 
car  he  saw  a  man  apparently  within  a  foot 
of  the  train,  with  his  face  to  the  train,  in  the 
act  of  spinning  or  whirling  around,  tumb- 
ling down   the  embankment. 

If  this  be  so,  and  it  is  certified  as  a  fact  in 
the  cause,  it  would  of  itself  go  very  far  to 
show  the  grossest  negligence  on  the  part  of 
the  deceased  in  remaming  so  near  the  road 
as  to  incur  all  the  risks  of  injury  from  tjie 
passing  train.  Under  such  circumstances 
it  is  clear  there  can  be  no  recovery.  The 
rules  of  law  governing  in  cases  of  contrib- 
utory negligence  are  well  settled.  They 
have  been  very  recently  the  subject  of  con- 
sideration in  the  case  of  the  Baltimore  & 
Ohio  R-  R.  Company  v.  Sherman,  decided  at 
the  present  term.  The  principle  of  the  cases 
is,  that  if  the  wrongful  or  negligent  act  of  the 
plaintiff  co-operated  with  the  misconduct  of 
the  defendant  to  produce  the  damage,  the 
action  cannot  be  maintained.  In  other  words, 
if  the  plaintiff  through  want  of  ordinary 
care  has  materially  contributed  to  the 
815  injury  he  has  sustained,  *he  is  pre- 
cluded from  a  recovery,  although  the 
defendant  may  be  chargeable  with  negli- 
gence also.  If,  therefore,  it  should  be  con- 
ceded in  this  case  that  the  defendants  were 
guilty  of  negligence  in  not  apprising  the 
deceased  of  the  change  of  schedule  time 
and  of  the  addition  of  the  Pulman  car,  and 
that  the  deceased  was  injured  by  reason  of 
the  operation  of  these  two  causes,  still  it  is 
plain  the  deceased,  by  the  exercise  of  ordi- 
nary care  and  prudence,  such  as  was  shown 
by  his  associates,  would  have  sustained  no 
injury  whatever.  2  Redf.  on  the  Law  of 
Railways,  244;  Peirce  on  Amer.  R.  R.  Law, 
272. 

These  principles  of  law  apply  with  peculiar 
force  to  employees  of  a  railroad  company, 
who  are  in  a  relation  of  privity  with  their 
principals,  have  every  opportunity  of  becom- 
ing well  acquainted  with  the  business,  and 
are  presumed  to  know  and  understand  some- 
thing of  the  risks  and  dangers  incident  to  that 
business.  From  such  persons  a  greater  de- 
gree of  caution  in  avoiding  dangers  ought  to 
be  required  than  from  passengers  and  oth- 
ers having  no  privity  with  the  company  and 
no  especial  acquaintance  with  the  opera- 
tions of  the  road.  And  this  distinction  is 
not  only  sustained  by  the  authorities,  but 
is  founded  in  reason  and  sound  policy. 

For  these  reasons  the  court  is  of  opinion 
that  the  verdict  is  contrary  to  the  law  and  the 
evidence,  and  the  circuit  court  erred  in  not 
setting  it  aside  and  granting  the  defendants 
a  new  trial.  This  renders  unnecessary  any 
special  consideration  of  the  several  instruc- 
tions asked  for  by  the  defendants,  and  set  out 
in  their  bills  of  exceptions  Nos.  4  and  5. 
Besides,  it  is  apparent  the  questions  pre- 
sented by  these  instructions  are  not  likely 
to  arise  upon  any  future  trial. 


Plaintiff's   instruction  set  out   in  defend- 
ants' third  bill  of  exceptions  is  as  follows: 
"If   the   jury    believe    from    the    evidence 
that  the  death  of  Whittington  was  the 

816  result  of  a  change  of  the  usual  ♦train 
from  an  accommodation  train  of  mod- 
erate rate  of  travel  to  what  is  known  as  a 
lightning  express  train  of  a  rate  of  travel 
from  twenty-five  to  thirty-five  miles  per  hour, 
and  of  a  change  of  schedule  of  the  time  of 
running  the  train  passing  the  point  at  which 
Whittington  was  killed,  that  said  changes 
were  by  the  chief  authority  of  the  Balti- 
more and  Ohio  Railroad  Company,  and  that 
the  death  of  said  Whittington  was  without 
fault  on  his  part,  and  that  said  company  had 
not  given  notice  of  said  changes  to  its  em- 
ployees— Whittington  being  one  of  them — 
so  as  to  enable  them  to  avoid  danger,  they 
are  instructed  that  it  was  the  duty  of  said 
railroad  company  to  give  such  notice;  and 
their  failure  to  do  so  is  the  negligence  of 
the  said  company,  for  which  said  company 
is  responsible  in  damages." 

This  instruction,  in  itself,  is  not  objection- 
able. From  what  has  been  already  said,  how- 
ever, upon  the  subject  of  the  motion  for 
a  new  trial,  it  has  been  seen  that  the  evidence 
shows  that  the  death  of  the  plaintiff's  intes- 
tate "was  not  without  fault  on  his  part."  In 
this  view  it  may  be  a  question  whether  the 
facts  justified  an  instruction  of  the  kind;  but 
in  the  language  of  this  court  in  Early  v.  Gar- 
land's lessee,  13  Gratt.  1,  14:  "To  withdraw  a 
case  from  a  jury  by  first  passing  upon  a 
question  of  fact  and  then  refusing  the  in- 
structions because  in  the  opinion  of  the 
court  the  evidence  failed  to  prove  the  case 
assumed,  would  necessarily  mvolve  a  con- 
fusion of  the  boundaries  separating  the 
province  of  the  court  from  that  which 
properly  belongs  to  the  jury.  Where  there 
is  any  evidence  tending  to  make  out  the 
case  supposed  in  an  instruction,  it  is  safest 
and  best  to  give  the  instruction,  if  it  pro- 
pound the  law  correctly."  Early  v.  Gar- 
land's lessee,  13  Gratt.   1,  2. 

In  this  view  it  cannot  be  affirmed  that  the 

circuit  court  erred   in  giving  the  instruction, 

more  especially  as  the  question  of  negligence 

was  peculiarly  one  for  the  consideration  ot 

the  jury.    But  for  the  reasons  already 

817  *stated,  the  court  is  of  opinion  that  the 
judgment  of  the  circuit  court  is  errone- 
ous and  must  be  reversed  and  annulled,  the 
verdict  set  aside,  and  a  new  trial  awarded  the 
defendants,  with  liberty  to  the  plaintiff  to 
amend  his  declaration  if  he  so  desires. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
second  count  in  the  plaintiff's  declaration  is 
not  sufficiently  certain  in  setting  forth  the 
facts  upon  which  the  cause  of  action  is 
founded,  and  the  court  therefore  erred  in 
overruling  the  demurrer  to  that  count,  but 
the  said  circuit  court  did  not  err  in  overruling 
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the  demurrer  to  the  other  counts  of  the  dec- 
laration. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not* err  in  giving  to  the  jury 
the  instruction  set  out  in  the  defendants' 
third  bill  of  exceptions.  The  court  deems  it 
unnecessary  to  express  any  opinion  upon  the 
two  instructions  asked  for/  by  defendants 
and  refused  by  the  court,  as  it  is  obvious  the 
questions  presented  by  said  instructions  are 
not  likely  to  arise  upon  any  future  trial. 

The  court  is  further  of  opinion  that  the 
said  circuit  court  did  not  err  in  rejecting  the 
special  pleas  tendered  by  the  defendants,  as 
the  matter  of  said  pleas  was  covered  by  the 
general  issue,  and  under  that  issue  were  re- 
lied on  before  the  jury. 

The  court  is  furtljer  of  opinion  that  the 
circuit  court  erred  in  refusing  to  set  aside 
the  verdict  and  grant  the  defendants  a  new 
trial,  for  the  reason  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 
818  *It  is  therefore  considered  by  the 

court  that,  for  the  reasons  aforesaid, 
the  judgment  of  the  circuit  court  be  reversed 
and  annulled,  the  verdict  set  aside,  and  a 
new  trial  awarded  the  defendants  in  con- 
formity with  the  views  herein  expressed; 
and  that  the  plaintiffs  in  error  recover 
against  the  defendant  in  error  their  costs  by 
them  expended  in  the  prosecution  of  their  writ 
of  error  and  supersedeas  aforesaid  here; 
and  the  cause  is  remanded  to  the  said  circuit 
court  and  leave  given  the  plaintiff  to  amend 
his  declaration,  if  he  desires  to  do  so;  all 
which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Frederick  county. 

Judgment  reversed. 


819      ♦Parent's    Adm'r    v.  Spitler's  Adm'r 

&  alft. 

September  Term,    1878,    Staunton. 
Absent,   Christian,   J. 

"VritneiiMea — ^Death    of   Other  Party.*— P   and 

C,  commissioners,  sell  land  to  B,  who  executes  his 
bonds  for  the  deferred  payments,  with  G  and  P  as 
his  sureties.  B  sells  the  land  to  K.  P  being  dead, 
G,  P  and  K  are  incompetent  witnesses  to  prove  the 
pa>'ment  of  the  bonds  by  B  to  P. 

This  was  a  creditor's  bill  in  the  circuit 
court  of  the  county  of  Rockingham,  brought 
in  June,  1874,  by  the  administrator  of  Jacob 
C.  Spitler,  deceased,  and  others,  against 
Hugh  Connell,  the  surviving  administrator 
of  George  W.  Cupp,  Enoch  L.  B rower,  admin- 
istrator of  Samuel  Parent,  deceased,  who  in 
his  lifetime  was  one  of  the  administrators  of 
said  Cupp,  the  heirs  of  Cupp  and  Parent, 
Solomon  Garber,  Abraham  Paul,  John  M. 
Kiser  and  a  number  of  other  parties,  to  have 
a  settlement  of  the  administration  of  the 
estate  of  Cupp  and  a  sale  of  his  real  estate 

*'Witnes»ea — Death     of     Other     Party. — In 

Hughes  V.  Harvey,  75  Va.  207,  the  principal  case  is 
distinguished  on  its  facts  from  that  case.  See  gener- 
ally 4  Min.  Inst,  (2nd  Ed.)  767;  Morris*  ex'or  v. 
Grubb,  30  Gratt.  286  and  note. 


for  the  payment  of  his  debts.  The  court 
made  a  decree  directing  a  number  of  ac- 
counts, and  among  them  an  account  of  the 
administration  of  Connell  and  Parent  oo 
the  estate  of  Cupp. 

The  commissioner  made  his  report,  which 
was  excepted  to  by  the  plaintiff.  The  only 
question  involved  in  the  case  seems  to  have 
been  in  relation  to  one  item  charged  by  the 
commissioner  against  the  administrators  of 
Cupp,  which  was  for  money  alleged  to  have 
been  received  by  Parent  in  February,  1862.  It 
appears  that  George  VV.  Cupp  died  in  1855, 
owning  real  and  personal  estate,  and  largely 
indebted.  In  April,  1859,  his  adminis- 
820  trators,  *Connell  and  Parent,  filed  a  bill 
against  his  widow  and  heirs  for  the  saU 
of  a  part  of  his  real  estate  for  the  payment 
of  his  debts;  and  a  decree  was  made  direct- 
ing them  to  sell  the  property  called  the  Day- 
ton mills  with  some  lands  adjoining,  which 
was  part  of  said  Cupp's  estate.  They  made 
a  sale  of  this  property  to  B.  F.  Byerly,  taking 
other  real  estate  in  part  of  the  price,  and  for 
the  balance  the  four  bonds  of  Byerly,  with 
Abraham  Paul,  Solomon  Garber  and  Daniel 
Bowman  as  his  sureties.  This  sale  was  re- 
ported to  the  court  and  confirmed,  and  Con- 
nell and  Parent  were  authorized  to  withdraw 
the  bonds  and  collect  the  money,  and  apply  it 
to  the  payment  of  the  debts  of  Cupp,  paying 
first  the  debts  which  constituted  a  lien  upon 
the  property.  The  record  in  this  case  was 
destroyed  during  the  war. 

There  having  been  a  lien  on  the  Dayton 
mills,  it  was  agreed  between  the  commis- 
sioners and  Byerly  that  he  should  pay  it  out 
of  the  purchase  money;  which  he  did,  leav- 
ing his  two  last  bonds  to  be  paid  by  him. 

Prior  to  1862,  Byerly  sold  the  Dayton  mills 
to  John  M.  Kiser,  and  in  March,  r862,  John 
M.  Kiser  conveyed  the  property  with  general 
warranty,  in  trust,  to  secure  a  debt  to  his 
father,  George  Kiser ;  and  it  was  afterwards 
sold  and  purchased  by  said  George  Kiser. 

In  February,  1862,  Parent,  Byerly.  John 
M.  Kiser,  Solomon  Garber  and  Abraham 
Paul  met  at  the  law  office  of  Allen  C.  Bryan, 
in  Harrisonburg,  for  the  purpose  of  settling 
the  matters  in  relation  to  the  sale  of  the 
property  by  Parent  and  Connell  to  Byerly 
and  by  Qyerly  to  Kiser,  Connell  not  being 
present.  Whether  the  money  due  from 
Byerly  was  paid  to  Parent  at  that  meeting, 
was  the  question;  and  the  only  witnesses 
introduced  before  the  commissioner  on  this 
question  were  Garber,  Paul  and  John  M. 
Kiser;  and  Parent  having  died  in  1867,  the 
plaintiffs  excepted  to  Garber  and  Paul  as 
interested  in  the  matter,  as  the  sureties 
821  of  Byerly,  and  to  Kiser  as  ♦interested 
as  purchaser  of  the  land,  and  Parent, 
the  other  party  to  the  transaction,  being 
dead,  they  were  not  competent  to  testify  in 
relation  to  it.  The  only  fact  independent  of 
their  testimony  which  appeared,  was  that  the 
money  was  put  in  the  hands  of  Paul,  and 
he  deposited  it  in  bank,  and  it  was  after- 
wards invested  in  Confederate  States  bonds. 

The  cause  came  on  to  be  heard  on  the  15th 
of  June,  1876,  when  the  court  overruled  the 
exceptions  to  the  report,  and  decreed  that 
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Parent's  administrator,  out  of  the  assets,  &c., 
and  Hugh  C  mnell,  should  pay  the  sum  of 
$2,867.08,  with  interest  on  $1,516.96,  part 
thereof,  from  the  25th  of  May,  1876,  to  the 
receiver  of  the  court,  the  whole  of  which 
amount,  in  the  opinion  of  the  court,  was  in 
the  hands  of  Samuel  Parent,  and  for  which 
his  estate  wr.s  primarily  liable,  and  Connell 
was  only  liaSle  as  his  surety.  And  from 
this  decree  Parent's  administrator  applied 
to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

David  Fultz,  for  the  appellant. 

J.  S.  Harnsberger  and  John  E.  Roller,  for 
the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  important  question  in  this  case  is, 
were  the  witnesses,  Solomon  Garber,  Abra- 
ham Paul  and  John  M.  Kiser,  who  were 
parties  to  the  suit,  competent  to  testify?  At 
common  law,  being  parties  to  the  suit,  they 
would  have  been  incompetent  for  that  cause; 
Int  under  the  statute.  Code  of  1873,  p.  1109, 
ch.  172,  §  21,  they  would  not  be  incompetent 
on  that  ground  unless  they  come  within  one 
of  the  exceptions  contained  in  the  22d  section. 
If  they  are  incompetent  it  must  be 
828  becarrc  they  ♦fall  within  the  excep- 
tion which  provides  that  when  one  of 
the  original  pirties  to  the  contract,  or  other 
transaction,  is  dead,  ♦  *  *  the  other 
party  shall  not  be  admitted  to  testify  in  his 
own  favor,  unless  first  called  to  testify  on 
behalf  of  the  party  first  named.  This  dis- 
qualification which  renders  a  party  to  the 
suit  incompetent,  we  held  in  Martz's  ex'or 
V.  Martz's  hc'rs,  25  Gratt.  361,  applies  only 
to  one  who  ?s  a  party  to  the  contract  or 
transaction,  which  is  the  subject  of  investiga- 
tion. The  appellant  alleges  that  these  wit- 
nesses were  not  only  parties  to  the  suit,  but 
to  the  transa'*tion  to  which  Samuel  Parent, 
who  was  derr]  when  they  testified,  was  also 
a  party,  and  which  was  the  subject  of  in- 
vestigation, nnd  that  it  is  by  reason  of  his 
alleged  acts  r>r.d  declarations  in  that  transac- 
tion which  th'^se  witnesses  were  introduced 
to  prove,  that  his  estate  is  sought  to  be  held 
liable.  The  appellant,  by  his  counsel,  ex- 
cepted to  the  competency  of  each  of  them 
upon  this  grrnnd,  as  they  were  introduced 
to  testify,  before  either  of  them  had  an- 
swered a  qucf  tion. 

What  was  the  transaction?  Samuel  Pa- 
rent and  Hi'Th  Connell,  administrators  of 
George  W.  Cnpp,  deceased,  who  had  reported 
a  sale  of  the  Dayton  mill  property,  which 
they  had  mad'*  under  a  decree  of  the  court, 
to  B.  F.  Byerly,  and  which  was  confirmed  by 
the  court,  were  autherized  to  withdraw  the 
bonds  for  collection,  which  had  been  returned 
to  court  with  their  report,  and  to  collect 
t'lem.  which  bonds  had  been  executed  for 
the  bilance  of  the  purchase  money — $4.375 — 
by  two  of  the  said  witnesses,  Garber  and 
Paul,  and  ar other,  jointly  with  the  said 
Byerly.  as  h's  sureties.  Byerly,  after  his 
ptirchase,  sold  the  property  to  John  M. 
Kiser,  the  otbT  witness. 
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These  witnesses  were  introduced  to  prove 
thrit  they  met  Byerly  and  Parent  at  the  law 
oftice  of  A.  C.  Bryan  in  Harrisonburg,  in 
February,  1862,  to  have  a  final  settlement  of 
these  matters.  The  amount  due  from 
823  John  ♦M.  Kiser  to  Byerly,  was  to  be 
ascertained  and  paid,  so  as  to  furnish 
Byerly  with  the  means  of  paying  the  bal- 
ance due  from  him  and  his  sureties  on  their 
joint  bonds  to  the  said  commissioners;  un- 
til which  was  done,  the  said  John  M.  Kiser 
could  not  get  his  deed.  They  expected  to 
meet  both  commissioners,  but  only  one  of 
them,  Samuel  Parent  was  present.  They 
nevertheless  proceeded  with  the  business. 
To  attain  their  object,  in  the  first  place, 
it  was  necessary  to  have  a  settlement  with 
Parent  to  ascertain  what  was  the  balance 
due  upon  their  joint  bonds.  This  could 
only  be  attained  by  the  assent  of  Parent. 
This  was  a  part  of  the  transaction,  and 
it  was  an  important  subject  of  investiga- 
tion in  this  suit  to*  determine  how  much,  if 
anything,  was  due  upon  these  bonds.  The 
next  thing  was  to  discharge  the  obligations 
by  the  tender  and  acceptance  of  the  Con- 
federate money  to  Parent,  and  to  get  the 
deed.  And  these  witnesses  arc  offered  to 
prove,  not  only  the  tender  of  the  money, 
but  the  acceptance  of  it  by  Parent.  This  is 
the  transaction,  in  part  at  least,  to  which 
Parent  was  a  party  and  in  which  his  estate 
is  deeply  interested,  in  which  he  partic- 
ipated, and  without  whose  assent  the  re- 
sults claimed  by  the  appellees  could  not 
have  been  reached;  a  transaction  to  whfch 
the  witnesses,  Garber  and  Paul,  jointly 
bound  in  the  contract,  were  parties.  And  » 
Parent,  the  other  party  to  the  transaction, 
being  now  dead,  and  unable  to  testify,  we 
are  clearly  of  the  opinion  they  were  incom- 
petent to  testify  under  the  statute.  How  is 
it  as  to  the  other  witness,  Kiser?  He  was 
not  a  party  to  the  contract  to  which  Parent 
was  a  party.  But  was  he  not  a  party  to  the 
transaction?  What  was  his  connection  with 
it?  His  business  there  on  that  occasion  was 
to  have  all  matters  finally  settled,  so  that 
he  could  get  his  deed;  to  get  that  it  was 
necessary  that  the  whole  of  the  bonds  for 
the  purchase  money  should  be  fully  dis- 
charged. The  commissioners  were  not  au- 
thorized to  make  a  deed  until  all  the 
884  purchase  money  *was  paid.  But  that 
could  not  be  done  until  he  paid  the 
balance  that  was  due  from  him  to  Byerly, 
so  as  to  put  him  in  possession  of  the  means 
to  pay.  And  that  he  would  be  unwilling  to 
do  until  he  was  sure  of  the  deed  from  the 
commissioners.  This  assurance  he  could 
only  get  from  Parent,  and  in  fact  only  in 
part  from  him.  as  a  deed  from  him,  unless 
jointly  with  his  co-commissioner,  would 
be  of  no  value.  At  all  events,  whatever  as- 
surance he  "^ay  have  had,  he  must  have 
derived  from  the  acts  and  declarations  of 
Parent  in  this  transaction  as  Connell  was 
absent;  and  to  prove  the  was  intro- 

dued  as  a  witness.  It  was  in  reference  to 
his  getting  a  title  to  the  property  he  bought 
from  Bverlv.  that  his  business  was  a  par- 
ty with  Parent.    And  he  was  directly  and 
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deeply  interested  in  all  that  was  said  and 
done  and  transacted  in  reference  to  that 
matter.  And  he  is  introduced  to  prove  that 
upon  what  was  said  and  transacted  by  and 
between  Parent  and  the  rest  of  them,  he 
paid  the  money  to  Byerly,  and  Byerly  paid 
it  to  Parent,  and  that  the  latter  accepted 
it  as  a  payment,  and  executed  the  deed. 
To  the  transaction,  so  far  as  the  payment  of 
the  money  by  him,  and  the  execution  of  the 
deed  by  Parent  depended  upon  the  result 
of  it,  he  was  a  party;  and  he  is  introduced 
as  a  witness  to  prove  the  declarations  of 
Parent  and  the  part  he  acted  in  that  trans- 
action. And  to  those  matters  he  testifies. 
Now,  if  Parent  was  living,  he  might  give  a 
diflFerent  version  to  the  transaction.  Con- 
ndl  says  he  did.  He  might  testify  that  he 
was  unwilling  to  act  definitely  in  the  mat- 
ter in  the  absence  of  his  co-commissioner, 
but  was  willing  jointly  with  him  to  receive 
the  money  and  execute  the  deed;  that  he 
was  willing  to  sign  the  deed  himself,  but 
would  not  execute  it  by  acknowledgment 
and  delivery,  unless  his  co-commissioner 
acted  jointly  with  him,  and  that  in  conse- 
quence of  that,  the  money  was  not  paid  to 
him,  but  was  put  in  the  hands  of  Paul, 
one  of  the  obligors  in  the  bond,  to  be 
825  *paid  to  the  commissioners  when  they 
jointly  executed  the  deed,  which  it  was 
thought  might  probably  be  done  that  day. 
We  do  not  say  that  if  he  had  been  alive  he 
would  have  so  testified  as  to  the  part  he 
acted  in  that  transaction.  But  we  do  say 
that  he  might  have  so  testified,  and  his  tes- 
timony would  be  supported  by  the  fact,  that 
'  the  deed,  though  signed  by  him,  was  not 
acknowledged  by  him;  that  he  did  not  hold 
the  money;  that  it  was  in  the  hands  of  one 
of  the  joint  obligors,  ready  to  be  delivered 
when  the  deed  was  executed,  but  that  it 
never  was  delivered  to  him  or  his  co-com- 
missioner, but  deposited  in  bank,  not  to  the 
credit  of  the  commissioners,  or  either  of 
them,  but  to  the  credit  of  the  holder,  Abra- 
ham Paul,  where  it  was  suffered  to  He  with- 
out the  knowledge  of  the  commissioners,  and 
then  withdrawn  by  the  said  Paul  himself.  We 
conclude,  therefore,  that  it  was  a  transaction 
to  which  John  M.  Kiser  was  also  a  party, 
and  Samuel  Parent  being  dead  and  unable 
to  speak  to  it,  the  door  to  testify  is  and 
oujfht  to  be  also  closed  against  John  M.  Kiser. 
The  court  is  also  of  opinion  that  the  testi- 
mony of  these  three  witnesses  being  excluded, 
there  is  no  sufficient  testimony  in  the  cause, 
without  intending  to  indicate  an  opinion  that 
it  would  be  sufficient  if  it  was  received,  to 
warrant  the  decree  against  the  appellant,  or 
to  hoW  his  estate,  or  Hugh  Connell,  the  other 
commissioner,  liable  for  the  money  which  was 
placed  in  the  hands  of  Abraham  Paul  and  de- 
posited in  the  bank  by  him  to  his  own 
credit,  and  over  which  said  cemmtssioners 
have  had  no  control,  or  to  absolve  the  said 
B.  F.  Byerly  and  his  sureties  from  the  liabil- 
ity to  the  commissioners  for  the  balance  of 
the  purchase  money  due  for  the  Dayton  mill 
property,  the  court  not  intending  to  indicate 
any  opinion  as  to  the  question  unon  whom  the 
loss  of  the  money  so  deposited  in  the  bank 


should  fall,  that  question  not  properly 
826  *being  before  them;  only  intending 
to  decide  tha-t  there  is  no  sufficient 
evidence  in  the  record  to  fix  the  liability  of 
loss  on  the  appellant,  or  the  co-commis- 
sioner, or  his  intestate.  The  court  is  of 
opinion,  therefore,  to  reverse  the  decree  of 
the  circuit  court  of  the  15th  day  of  June, 
1876,  and  all  the  subsequent  decrees,  with 
costs  to  the  appellants ;  and  the  cause  is  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  this  opinion. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  resord  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  cir- 
cuit court  erred  in  overruling  the  appel- 
lant's exceptions  to  the  testimony  of  Solomon 
Garber,  Abraham  Paul  and  John  M.  Kiser, 
witnesses  introduced  by  the  appellees,  on  the 
ground  of  their  incompetency  to  testify  in  this 
cause,  and  in  admitting  their  testimony;  and 
also  in  holding  the  estate  of  Samuel  Parent 
liable  for  the  money  placed  in  the  hands  of 
Paul  for  the  purpose  of  discharging  the  debt 
due  from  Byerly  and  his  sureties,  the  said 
Garber  and  Paul  and  another,  upon  their 
bonds  executed  to  Samuel  Parent  and  Hugh 
Connell,  administrators  and  commissioners,  for 
the  balance  of  the  purchase  money  due  for  the 
Dayton  mill  property.  And  the  court  being 
further  of  opinion  that  said  debt  has  not  been 
discharged,  and  that  the  said  propert>'  is  still 
liable  for  it,  it  is  therefore  decreed  and  or- 
dered that  the  decree  of  the  said  circuit  court 
of  June  15th,  1876,  and  the  decree  subsequent 
thereto  be  reversed  and  annulled,  and  tjiat  the 
appellees,  William  L.  Mowry,  sheriff'of  Au- 
gusta county,  and  as  such  administrator 
de  bonis  non  of  Jacob  C.  Spitlcr, 
827  ♦deceased  (out  of  the  assets  of  his  in- 
testate in  his  hands  to  be  adminis- 
tered), B.  F.  Byerly,  Abraham  Paul.  Sol- 
omon Garber,  Daniel  Bowman,  John  M. 
Kiser  and  George  Kiser,  do  pay  to  the  ap- 
pellant his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  and  supersedeas 
aforesaid  here.  And  the  cause  is  remanded 
to  the  said  circuit  court  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  the  views  herein  declared. 

Decree  reversed. 


828  *King  v.  Buck  &  als. 

September  Term,    1878,    Staunton. 

Uiinry' — l*lmlt  of  Lender**  Recovery.* — Un- 
der the  act  of  1874.  ch.  122,  |  5.  in  relation  to  in- 
terest on  money,  in  an  action  on  a  usurious  contract, 
the  judgment  is  to  be  for  the  principal  sum  ascer- 
tained to  be  due  after  deducting  the  usury  and  inter- 
est on  that  principal  from  the  date  of  the  judcment. 

*l^iiary — Interest  on  Principal  Allo^red 
from  Date  of  Jndirnient. — The  principal  case  is 
cited  with  approval  and  its  ruling  on  this  subject  su»> 
tained  in  Munford  v.  McVeigh,  92  Va.  4^  and 
Exchange  Bank  v.   Fugate,  93  Va.   823. 
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This  was  an  action  of  debt  in  the  circuit 
court  of  Warren  county,  brought  by  Isaac 
N.  King  against  M.  B.  Buck  as  maker,  and 
five  others  as  endorsers,  of  a  negotiable 
note  for  $2,000,  dated  the  21st  of  February, 
1875,  and  payable  one  hundred  and  twenty 
days  after  date,  and  $2.61  costs  of  protest. 
The  only  question  in  this  court  was,  wheth- 
er interest  was  to  be  allowed  upon  the  amount 
of  money  which  was  the  consideration  of  the 
note,  and  if  so  from  what  time.  The  judg- 
ment was  rendered  on  the  10th  of  May,  1877, 
for  the  principal  sum  of  $1,745,  without  inter- 
est, and  for  $2.61  costs  of  protest,  with  inter- 
est from  the  date  of  the  protest;  and  King 
applied  to  a  judge  of  this  court  a  writ  of  er- 
ror and  supersedeas;  which  was  awarded.  The 
case  is  stated  by  Judge  Anderson  in  his  opin- 
ion. 

M.  Walton  and  S.  S.  Turner,  for  the  ap- 
pellant. 
Williams  &  Williams,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  debt  by  the  holder 
against  the  maker  and  endorsers  of  a 
829  negotiable  note  for  $2,000,  *and  $2.61 
costs  of  protest,  with  interest  thereon 
from  the  24th  of  June,  1875,  till  payment. 
The  defendants  severally  pleaded  nil  debit 
and  usury,  upon  which  issues  were  joined; 
and  neither  party  desiring  a  jury,  the  cause 
was  submitted  to  the  decision  of  the  court. 
.And  the  court  being  of  opinion  that  the  con- 
tract sued  on  was  usurious,  and  that  the 
sum  of  money  actually  loaned  by  the  plain- 
tiff, was  the  sum  of  $1,745,  gave  judgment 
for  the  plaintiff  for  that  amount,  without 
interest  on  said  sum  or  on  said  judgment, 
and  also  for  the  sum  of  $2.61,  the  costs  of 
protest,  with  interest  thereon.  The  plain- 
tiff excepted  to  the  said  ruling  and  judg- 
ment of  the  court,  and  the  case  is  brought 
here  upon  a  writ  of  error  and  supersedeas 
to  said  judgment. 

The  errors  assigned  are — first,  that  the 
court  by  its  judgment  extended  the  plain- 
tiffs forfeiture  of  interest  beyond  the  ma- 
turity of  the  note;  secondly,  that  it  extended 
the  forfeiture  after  judgment,  and  indefi- 
nitely until  payment. 

Section  5,  of  chapter  122,  Acts  of  1874, 
declares  that  **all  contracts  and  assurances 
made,  directly  or  indirectly,  for  the  loan 
or  forbearance  of  money  or  other  thing  at 
a  greater  rate  of  interest  than  is  allowed 
by  the  preceding  section,  shall  be  deemed 
to  be  for  an  illegal  consideration  as  to  the 
excess  beyond  the  principal  amount  so 
loaned  or  forborne." 

The  question  for  the  court  was;  What  is 
lawfully  due  and  owing  to  the  plaintiff? 
For  so  much  he  was  entitled  to  a  judgment. 
The  principal  amount  loaned  by  him  was 
unquestionably  owing  to  him.  For  that 
there  was  a  valuable  and  lawful  considera- 
tion— the  amount  actually  loaned  to  the 
borrower — and  for  that  he  was  entitled  to  a 
judgment.  But  for  the  interest  which  had 
accrued  on  that  sum,  being  an  excess  be- 
yond the  principal,  which  by  the  terms  of 


the  statute  shall  be  deemed  to  be  for  an  il- 
legal consideration,  the  plaintiff  was 
830  not  entitled  to  a  ♦judgment.  The  court 
is  of  opinion,  therefore,  that  it  was  not 
error  to  disallow  interest  to  the  date  of  the 
judgment. 

Was  it  error  to  disallow  interest  upon  the 
judgment  itself?  The  amount  for  which  the 
judgment  was  rendered  was  not  by  the  stat- 
ute tainted  with  usury.  According  to  the 
statute,  the  usury  did  not  affect  the  princi- 
pal sum  loaned.  The  consideration  for  that 
(the  amount  loaned)  was  not  illegal.  The  ille- 
gality of  the  consideration  extended  only  to 
the  excess  beyond  the  principal  sum  loaned. 

This  section  of  the  act  of  1874,  makes  a  rad- 
ical change  in  the  law  of  usury,  as  it  existed 
prior  to  the  Code  of  1873.    At  common  law 
the  whole  contract  was  tainted  with  the  usury, 
principal  and  interest.    And  prior  to  the  stat- 
ute, as  it  is  in  the  Code  of  1873,  when  the 
contract   was   for  a   greater   rate   of   interest 
than  was  lawful,  the  contract  was  declared  to 
be  void  by  statute.    The  revisors  in  their  re- 
port of  1846,  page  714,  proposed,  in  accordance 
with  the  English  statute  of  5  and  6  Will.  IV^ 
ch.  41,  §  1,  instead  of  making  the  contract  void^ 
to  declare  that  it  shall,  as  to  the  excess,  be 
deemed  to  be  for  an  illegal  consideration.  This 
recommendation   was   not  adopted  at  the  re- 
visal  of  1849,  and  the  contract  continued  to  be 
void  until  the  Code  of  1873,  when  it  is  made 
void  only  for  the  interest  in  excess  of  six  per 
centum  per  annum.   By  the  act  of  1874,  supra,- 
the   law  was  amended  so  as  to  repeal   the 
provision  which  makes  the  contract  or  as- 
surance  void,   and   to   declare   only   that   it 
shall  be  deemed  to  be  for  an  illegal  consid- 
eration, as  to  the  excess  beyond  the  principal 
amount  loaned   or   forborne.    And   when   the 
judgment   gives    the    plaintiff   the   principal 
sum  loaned,  without  interest  to  the  date  of  the 
judgment,  it  fully  meets  and  satisfies  the  re- 
quirements of  this  section ;  and  it  is  an  adjud- 
ication of  what  is  due  the  plaintiff  at   the 
date    of    the   judgment.    The   contract 
831     ♦becomes  merged  in  the  judgment,  and 
the  plaintiff  holds  his  debt  by  a  higher 
security,  a  security  which  charges  the  whole 
real  estate  of  his  debtor.    The  judgment  is 
for  a  debt  which  is  neither  tainted  with  us- 
ury nor  founded  upon  an  illegal  consideration. 
As  the  law  now  is,  it  is  eliminated  from  all 
usurious  taint,  and  from  all  that  was  founded 
on  any  illegal  consideration,  and  stands  upon 
the  same  footing  of  any  other  debt  for  which 
there   is  a  judgment,  and   is   in  like  manner 
entitled  to  bear  interest  from  the  chte  of  the 
judgment.    By  the  14th  section  of  chapter  173 
of  Code  of  1873,  a  verdict  which  does  not  al- 
low interest,  shall  bear  interest  from  its  date, 
and  judgment  shall  be  rendered  accordingly. 
The  court  is  of  opinion,  therefore,   that  the 
judgment  in  this  cause  is  erroneous  in  dis- 
allowing interest  upon  the  debt  found  to  be 
due  the  plaintiff  from  the  date  of  the  judg- 
ment.   And  it  being  an  error  in  the  judg- 
ment   of    the    court,    and    not    a    mistake, 
miscalculation,  or  such  error  as  could  have 
been  corrected  by  motion  to  the  court  which 
rendered   the  judgment  under  section   5  of 
chapter  177  of  the  Code,  the  plaintiff's  rem- 
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edy  was  by  writ  of  error  and  supersedeas 
from  this  court.  The  court  is  of  opinion, 
therefore,  that  there  is  error  for  this  cause, 
for  which  the  judgment  of  the  circuit  court 
should  be  reversed.  And  the  court  here-pro- 
ceeding to  render  such  judgment  as  the 
court  below  should  have  rendered,  makes 
the  following  order: 

The  court  being  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  circuit  court  erred  in  rendering 
judgment  for  the  plaintiff  for  the  debt 
found  to  be  due,  without  interest  upon  the 
said  judgment,  it  is  considered  that  the  said 
judgment  be  reversed  and  annulled,  and  that 
the  plaintiff  in  error  recover  his  costs  of  the 
defendants  in  error,  expended  in  the  prosecu- 
tion of  his  writ  of  error  here.   And  this  court 

proceeding  to  render  such  judgment  as 
832    ought  to  have  been  rendered  by  the  *court 

below,  it  is  considered  that  the  plain- 
tiff recovered  from  the  defendants  the  sum 
of  $1,745,  with  interest  from  the  10th  day 
of  May,  1877,  the  date  of  the  judgment,  till 
payment;  and  the  further  sum  of  $2.61,  the 
costs  of  protest,  with  interest  thereon  from 
the  24th  day  of  June,  1875,  till  payment,  and 
his  costs  expended  in  the  prosecution  of 
his  suit  in  the  circuit  court. 
Decree  reversed. 


.833        '*'Wolf  V.  The  Commonwealth. 

March   Term,   1878,   Richmond. 

1.  Criminal  l.aw — Snfllcleitcy  of  Indlct- 
nent. — An  indictment  charged  that  the  accused 
"did  feloniously  and  maliciously  bum  a  certain 
barn  and  the  property  therein,  said  bam  and  the 
property  therein  being  the  property  of  one  H.  H. 
Dulaney,  and  situated  in  the  county  aforesaid,  which 
said  bam  and  the  property  therein  was  then  and 
there  of  the  value  of  $1,500" — Held:  SufRcient  un- 
der ch.   188,   f  6,   Code    1873. 

2.  Same — AdmlMMion  off  CoBfemilonii  In  Bvl- 
dence.* — A  confession  made  by  an  accused  person 
is  admissible  if  it  is  not  induced  by  any  fear  of 
punishment  or  hope  of  reward. 

8.  Same — Sanae — Peraonn  In  Anthority. — 
Such  a  confession  is  not  inadmissible,  because  it 
was  made  to  a  person  in  authority,  as  to  the  ex- 
attiining  justice,  provided  the  confession  was  volun- 
tarily made,  and  not  elicHr*!  by  any  threat  or 
promise  of  benefit. 

This  was  an  indictment  against  George 
Wolf  foi  arson  in  the  county  court  of  Wash- 
ington. There  was  a  verdict  finding  the 
prisoner  guilty  and  fixing  the  term  of  his 
imprisonment  in  the  penitentiary  at  six 
years,  ar»d  a  judgment  accordins^ly.  The 
prisoner  ♦^hereupon  obtained  a  writ  of  error 
to  the  circuit  court,  where  the  judgment 
was  affirmed;  and  he  then  applied  to  this 
court  for  a  writ  of  error,  which  was  al- 
lowed. The  case  is  stated  by  Judge  Chris- 
tian in  his  opinion. 

*Crln^lnal  I*aiFv — Admission  ef  Confes- 
sions In  B^il4enee. — See  Mitchell's  Case,  33 
Gratt.  845,  citing  the  principal  case  and  note. 


S.   M.  Williams,  for  the  prisoner. 

The  Attorney  General,  for  the  Common- 
wealth. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
th&  circuit  court  of  Washington  county, 

834  affirming   a  judgment   of   the   ♦county 
court    of   said   county,   convicting  the 

prisoner  of  arson,  and  fixing  the  term  of  his 
imprisonment  in  the  penitentiary  at  six 
years. 

Several  bills  of  exception  were  taken  dur- 
ing the  trial,  but  they  raise  only  two  points 
which  this  court  is  called  upon  to  decide. 
For  while  there  was  a  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  which 
was  overrule  •,  it  does  not  appear  that  this 
judgment  of  the  court  was  excepted  to  by 
the  prisoner,  nor  is  there  any  certificate  of 
all  tne  facts  proved,  or  of  all  the  evidence 
heard  on  the  trial.  The  bills  of  exceptions 
state  only  so  much  of  the  evidence  as  was 
objected  to  as  inadmissible. 

The  first  question  we  have  to  determine 
is,  whether  the  court  erred  in  overruling  the 
demurrer  to  the  indictment. 

The  prisoner  was  indicted  under  the  6th 
section  of  chapter  188,  Code  1873,  which 
provides  that  *'if  a  person  maliciously  burn 
any  building,  the  burning  whereof  is  not 
punishable  under  any  other  section  of 
this  chapter,  he  shall,  if  the  building  with 
the  property  therein  be  of  the  value  of  one 
hundred  dollars  or  more,  be  confined  in  the 
penitentiary  not  less  than  three  nor  more 
than  ten  years,  and  if  it  be  of  less  value,  be 
so  confined  not  less  than  one  nor  more  than 
three  years;  or,  in  the  discretion  of  the  jury, 
in  jail  not  more  than  one  year,  and  be  fined 
not  exceeding  five  hundred  dollars." 

The  indictment  in  this  case  charges  that 
the  prisoner  "did  feloniously  and  malicious- 
ly burn  a  certain  barn  and  the  property 
therein,  said  barn  and  the  property  therein 
being  the  property  of  one  H.  H.  Dulaney. 
and  situated  in  said  county,  which  said 
barn,  with  the  property  therein,  was  then 
and  there  of  the  value  of  $1,500." 

The  ground  alleged  for  the  demurrer,  as 
stated  by  the  counsel  for  the  petitioner,  is, 
that  "the  offence  is  not  charged  with  suffi- 
cient certainty,  there  being  no  allcga- 

835  tion  ♦that  there  was  actually  any  prop- 
erty in  said  barn,  and  the  said  prop- 
erty in  said  barn  is  not  specified,  or  in  any 
way  stated  so  as  to  give  the  petitioner  any 
notice  of  what  he  was  called  upon  to  an- 
swer." 

The  court  is  of  opinion  that  this  objec- 
tion is  not  well  taken,  and  the  court  did 
not  err  in  overruling  the  demurrer. 

The  indictment  was  framed  nearly  in  the 
very  language  of  the  statute.  The  charge 
was  that  the  accused  did  "maliciously  burn 
a  barn,  which,  with  the  property  therein, 
was  of  the  value  of  $1,500."  The  statute 
does  not  prescribe  that  the  property  in  the 
barn  shall  be  specified,  nor  its  value,  inde- 
pendent of  that  of  the  bam,  shall  be  proved. 

It  only   fixes   the   term   of  imprisonment 
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according  to  the  value  of  the  building  and 
property  therein  that  is  burned.  All  this  is 
a  matter  of  proof.  If  the  building  and  prop- 
erty therein  contained  is  of  the  value  of  one 
hundred  dollars,  then  the  puni'shment  is  by 
confinement  in  the  penitentiary  not  less 
than  three  nor  more  tnan  ten  years;  if  both 
building  and  contents  are  of  less  value  than 
one  hundred  dollars,  then  the  punishment 
is  for  a  term  of  not  less  than  one  nor  more 
than  three  years,  &c.  The  prisoner  was  not 
taken  by  surprise  in  any  sense  when  he  was 
called  upon  to  answer  the  charge  of  having 
burned  a  barn  of  H.  H.  Dulaney,  which 
barn,  with  the  property  contained  therein^ 
was  of  the  value  of  $1,500.  It  was  still  his 
privilege  to  show,  if  he  could,  in  order  to 
reduce  the  punishment,  that  the  value  of 
the  barn  and  contents  was  less  than  $100, 
and  it  was  legitimate  for  the  Commonwealth 
to  show  that  it  was  of  a  greater  value  than 
$100.  All  this  was  matter  of  evidence,  and 
did  not  affect  the  sufficiency  or  validity  of 
the  indictment. 

The  next  question  we  have  to  determine 
is,  whether  the  court  erred  in  admitting 
836  the  confessions  of  the  prisoner  *oflFcred 
by  the  Commonwealth  in  evidence. 
These  confessions  and  the  circumstances 
under  which  they  were  made  are  set  out  in 
two  bills  of  exceptions,  marked  No.  2  and  3. 
In  the  first-named,  as  follows: 

''The  Commonwealth,  to  further  maintain 
the  issue  on  her  part,  asked  the  witness,  H. 
H.  Dulaney,  if  the  defendant  had  told  him 
anything  about  the  burning  of  the  barn 
above  referred  to,  and  the  witness  replied 
that  he  had  stated  in   December  after  said 

burning,  in  the  town  of  Goodson,  ;  the 

defendant  approached  witness  and  told  wit- 
ness that   he   had  been   wanting  to  talk  to 

witness  and  defeVidant's  father,  and  the , 

thinking  he  wanted  to  talk  to  him  about  the 
barn-burning,  said  to  defendant  to  be  cer- 
tain not  to  implicate  himself  or  any  one 
else  that  was  not  guilty,  and  that  he  (wit- 
ness), without  waiting  to  hear  what  defend- 
ant then  had  to  say,  procured  one  Hamlett 
the  sergeant  of  said  town,  to  take  prisoner 
in  charge  until  he  (witness)  could  pro- 
cure a  warrant  for  his  arrest;  that  after  wit- 
ness returned  the  defendant,  in  presence  of 
witness,  and  a  man  v^hom  said  Hamlett  had 
procured  to  guard  the  prisoner,  told  the 
witness  that  he  (the  defendant)  and  Jack 
Ross  went  to  the  barn  on  the  nicrht  of  the 
burning,  and  that  said  Ross  struck  a  match 
and  threw  it  on  some  straw  and  set  the 
barn  on  fire;  and  that  no  notice  or  warning 
was  given  to  the  defendant  at  or  before  the 
making  of  said  statement  by  witness  or 
said  guard.  And  the  counsel  for  the  prisoner 
thereupon  objected  to  the  introduction  of 
said  statement  in  evidence;  and  pending 
the  argument  thereof  by  defendant's  attor- 
ney, the  witness,  in  answer  to  a  question 
from  the  court  to  re-state  his  testimony, 
testified  as  follows:  That  Wolf  told  him 
that  he  and  Jack  Ross  weqt  there  on  the 
night  the  barn  was  burnt  to  burn  it,  and 
that  Ross  struck  a  match  ana  threw  it  on  the 
straw.   And  the  defendant's  attorney  insisted 


on  his  motion  to  exclude  the  whole  of 
887  said  statement;  which  motion  the  *court 
overruled,  and  the  defendant  excepted. 
And  to  further  maintain  the  issue,  the  attorney 
for  the  Commonwealth  asked  the  said  witness 
if  defendant  had  at  any  time  made  any 
statement  to  him  in  regard  to  said  burning, 
and  if  so,  to  state  the  time  and  circum- 
stances under  which  said  statements  were 
made;  and  the  said  witness  stated  that  after 
the  finding  of  this  indictment,  and  when  the 
prisoner  was  arrested,  after  having  escaped 

from    :,    the    witness    accosted    prisoner 

and  said  to  him  that  he  had  been  at  liberty, 
had  been  loose,  and  that  he  had  once  told 
witness  that  he  had  taken  part  in  burning 
the  barn  (referring  to  conversation  at  Good- 
son,  referred  to  above),  and  asked  him  if  he 
yet  said  that  he  had  helped  to  burn  the 
barn.  In  answer  to  which  the  defendant 
said.  Jack  Ross  set  fire  to  the  barn,  and  that 
he  (defendant)  did  not,  but  that  he  was 
there  with  him,  and  that  he  had  denied  set- 
ting the  match  to  the  barn,  and  that  he 
would  not  own  what  he  was  not  guilty  of. 
After  the  said  witness  had  detailed  the  said 
facts  above,  and  before  he  gave  the  answer 
of  defendant,  the  defendant  by  attorney,  ob- 
jected to  witness  answering  the  question 
asked  by  the  attorney  for  the  Commc)n- 
wealth  as  to  what  defendant  then  said; 
which  objection  the  court  overruled,  and 
permitted  the  witness  to  answer  the  ques- 
tion as  stated,  and  the  defendant  excepted." 

The  court  is  of  opinion  that  the  confession 
contained  in  this  bill  of  exceptions,  under 
the  circumstances  under  wlgch  it  was  given, 
was  clearly  admissible  evidence,  and  that 
the  court  did  not  err  in  permitting  it  to  go 
to  the  jury. 

The  confession  in  this  case  was  not  made 
to  one  in  authority,  nor  was  it  made  in  con- 
sequence of  any  threat  made  or  promise 
held  out  to  the  prisoner.  On  the  contrary,  it 
was  made  to  oqe  not  in  authority,  and  so  far 
from  being  made  under  threat  or  promise  of 
reward,  was  voluntarily  made  to  one  who 
838  had  a  short  time  before  said  *to  pris- 
oner "to  be  certain  not  to  implicate  him- 
self or  any  one  else  that  was  not  guilty." 

The  rule  upon  this  subject  was  laid  down 
by  this  court  in  the  case  of  Smith  v.  Com- 
monwealth, 10  Gratt.  734.  Judge  Lee,  in  a 
very  able  and  elaborate  opinion,  in  which 
he  reviewed  many  of  the  English  and  Amer- 
ican authorities,  says  (page  739):  "The  rule 
which  may  be  fairly  deduced  from  author- 
itative decisions  on  the  subject  is,  that  a 
confession  may  be  given  in  evidence  unless 
it  appear  that  it  was  obtained  from  the 
party  by  some  inducement  of  a  worldly  or 
temporal  character,  in  the  nature  of  a  threat 
or  promise  of  benefit,  held  out  to  him  in 
respect  of  his  escape  from  the  consequences 
of  the  oflFence  or  the  mitigation  of  the  pun- 
ishment by  a  person  in  authority,  or  with 
the  apparent  sanction  of  such  a  person." 

The  doctrines  of  this  case  were  reaffirmed 
and  approved  in  the  case  of  Thompson  v. 
Commonwealth.   20    Gratt.    724. 

The  court  is  therefore  of  opinion,  that  the 
court  did  not  err  in  admitting  the  confession 


277 


30  GRATT. 


Virginia  Reports,  Annotated. 


839»  840,  841 


of  the  prisoner  as  set  forth  in  the  second 
bill  of  exceptions. 

We  come  now  to  consider  the  third  and 
last  bill  of  exceptions.  The  confession  set 
out  in  that  is  as  follows: 

"The  Commonwealth,  further  to  main- 
tain the  issue  on  her  part,  introduced  one 
W.  M.  Rutherford,  and  asked  the  said 
Rutherford  if  he  was  present  at  the  examina- 
tion of  the  defendant  and  Jack  Ross  before 
one  Esquire  Campbell ;  to  which  the  witness 
replied  that  he  was ;  and  then  asked  the  said 
witness  if  the  defendant  made  any  confession 
to  or  before  said  Magistrate  Campbell;  and 
upon  objection  being  made  by  defendant's 
counsel  to  the  answering  of  said  question,  the 
court  asked  the  witness  to  state  the  facts  sur- 
rounding the  said  transaction,  and  the  witness 
answered  that  he  was  unable  to  do  so,  and 
could  not  state  anything  that  occurred, 

839  except  that  the   *said   magistrate   asked 
a  question,  and  the  defendant  answered 

it,  and  the  court  directed  snid  Rutherford  to 
stand  aside,  and  called  H.  H.  Dulaney  to  the 
stand,  and  told  him  to  state  the  facts  oc- 
curring at  the  time,  and  said  witness  stated 
that  he  was  present  at  the  trial  until  the 
time  that  Esquire  Campbell  was  reading 
the  warrant  to  the  prisoners,  and  then  went 
out  of  the  room  and  was  absent  about  three 
minutes,  and  when  he  returned  the  prison- 
ers were  just  in  the  act  of  sitting  down; 
that  previous  to  leaving  the  room,  noth- 
ing had  been  said  to  the  prisoners  in  rela- 
tion to  the  charge  against  them,  and  that  he 
did  hear  the  prisoners  asked  if  they  were 
guilty  or  not  gflilty,  and  did  not  hear  them 
reply;  and  thereupon  the  witn^^ss  Ruther- 
ford was  recalled,  and  stated  that  he  was 
standing  very  close  to  the  prisoners,  and 
heard  nothing  said  to  them  except  the  ques- 
tion of  Esquire  Campbell  and  their  reply, 
and  that  said  prisoners  were  standing  up 
when  they  replied  to  the  question  of  Es- 
quire Campbell,  and  that  there  was  a  large 
crowd  in  the  room,  and  he  was  unable  to  state 
what  occurred;  and  then  the  court,  on  consid- 
eration, overruled  the  objection  of  the  defend- 
ant, and  permitted  said  witness  to  answer  said 
question,  in  answer  to  which  the  witness  said 
that  the  said  magistrate  (Campbell)  asked  the 
said  prisoners  if  they  were  cruiltv  or  not  guil- 
tv.  and  that  the  defendant  CWolf)  answered, 
*We  are  guilty;*  to  which  rul''ng  of  the 
court  the  defendant  obiected,  and.  to  save 
the  benefit  thereof,  filed  this  his  bill  ojF  ex- 
ceptions, which  is  sicrned,  sealed,  and  made 
a  part  of  the  record." 

The  question  raised  by  this  bill  of  excep- 
tions differs  from  the  one  we  have  just  been 
considering  only  in  this :  Here  the  confession 
was  made  to  a  person  in  authority;  indeed, 
to  the  magistrate  before  whom  the  prisoner, 
together  with  one  jointly  charged  with  the 
same  offence,  was  being  examined.  But  in 
order  to  exclude  a  confession  it  is  not  suffi- 
cient, according  to  the  rule  laid  down 

840  *in  Smith*s  case,  supra,  that  the  con- 
fession should  be  simply  one  made  to  a 

person  in  authorit>',  it  must  also  appear  that 
the  confession  was  made  under  inducement 
of  a  threat  or  promise  of  benefit.    If  made 


voluntarily  to  a  person  in  authority,  or  even 
to  one  having  the  prisoner  in  custody,  it  is 
still   admissible. 

In  1  Whart.  Am.  Cr.  Law,  §§  689,  690, 
where  a  large  number  of  cases,  English  and 
American,  are  collected,  it  is  said:  "A  con- 
fession made  to  an  officer  who  has  the  pris- 
oner in  custody  is  admissible,  provided  it 
was  not  induced  by  improper  means."  And  a 
confession  is  admissible  although  it  is  elic- 
ited by  questions  put  to  a  prisoner  by  a 
magistrate,  constable  or  other  person;  pro- 
vided, of  course,  it  is  not  induced  by  any 
threat  or  promise  of  benefit.  The  cases  re- 
ferred to  by  Mr.  Wharton  fully  sustain  the 
propositions  laid  down  by  him,  and  are  set- 
tled by  the  great  weight  of  authoritative 
decisions  on  the  subject.  See  also  Joy  on 
Confessions,  page  59  (marg.),  section  7, 
and   authorities   cited   in    notes. 

The  evidence  set  forth  in  this  bill  of  ex- 
ceptions shows  that  the  confession  was  in- 
duced by  no  improper  means.  The  magis- 
trates simply  asks  the  prisoners,  after  read- 
ing the  warrant  to  them:  "Are  you  guilty 
or  not  guilty?"  and  Wolf,  the  prisoner  whose 
case  is  now  before  us,  answers,  **We  are 
guilty."  We  think  this  evidence  was  prop- 
erly admitted. 

We  are  therefore  of  opinion  upon  the 
whole  case,  that  there  was  no  errof  in  the 
judgment  of  the  circuit  court,  and  that  the 
same  be  affirmed. 

Judgment  affirmed. 


841        *Massie  v.  The  Commonwealth. 

March   Term,    1878,    RichmoncL 

« 

Absent,   Burks,  J. 

Intoxlcatinar  Liquor — Sales  'W^lthont  Li- 
cense— Appeal — RevleiFV. — M  was  indicted  for 
selling  liquor  at  Prillman's  precinct,  in  the  county 
of  Pranldin,  without  a  license.  The  jury  found  him 
guilty,  and  he  moved  to  arrest  the  judgment  be- 
cause the  proof  was  not  that  he  sold  at  the  house  or 
within  the  curtilage  at  Prillman's  precinct,  but  in 
the  woods  some  three  or  four  hundred  yards  from 
the  house.  The  court  overruled  the  motion  and  ren- 
dered judgment  on  the  verdict.  It  not  appearing 
that  the  bill  of  exceptions  contains  all  the  evidence, 
this  court  must  presume  that  there  was  proof  that 
the  sale  of  liquor  was  at  Prillman's  precinct,  and 
that  it  was  in   the  county  of  Franklin. 

The  case  is  stated  by  Judge  Moncure  in 
his  opinion. 

Dillard,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgement  in  a 
case  of  misdemeanor.  The  plaintiff  in  error, 
William  Massie.  was  indicted  in  the  county 
court  of  Franklin  county  on  the  6th  day  of 

March,  1876,  for  that  he,  "on  the  day 

of  May,  1875,  at  Prillman's  precinct,  in  the 
said  county  of  Franklin,  did  sell  by  retail, 
wine,  spirituous  and  malt  liquors,  and  mixtures 
thereof,  to  be  drunk  in  and  at  the  place  of 


278 


so  GRATT. 


Virginia  Reports,  Annotated. 


842,  843,  844,  845 


sale,  without  having  first  obtained  the 
84S  certificate  ♦and  a  license,  according  to 
law,  to  keep  an  ordinary  or  a  licensed 
eating-house  at  the  said  place  of  sale,  against 
the  peace  and  dignity  of  the  Commonwealth 
of  Virginia."  The  general  issue  on  the  plea 
of  "not  guilty"  was  joined  in  the  case,  which 
was  tried  by  a  jury  on  the  6th  day  of  June, 
1877,  when  a  verdict  was  rendered  in  these 
words:  "We,  the  jury,  find  the  defendant 
guilty,  and  assess  the  fine  at  thirty  dollars." 
An  entry  on  the  record  in  these  words  imme- 
diately follows  the  entry  of  the  verdict :  "And 
the  defendant,  by  his  attorney,  desiring  to 
move  the  court  for  an  arrest  of  judgment  and 
a  new  trial,  judgment  on  said  verdict  is  with- 
held." On  the  next  day,  to-wit:  the  7th  of 
June,  1877,  it  is  stated  in  the  record  that  on 
"this  day  came,"  &c.,  ''whereupon  the  defend- 
ant, by  his  attorney,  moved  the  court  for  an 
arrest  of  judgment  on  the  verdict  rendered 
against  said  defendant  on  yesterday,  which 
motion  being  fully  argued,  the  same  is  over- 
ruled; whereupon  the  defendant,  by  his  at- 
torney, tendered  a  bill  of  exceptions,  which 
was  signed,  sealed  and  made  a  part  of  the 
record;  and  the  court  proceeding  to  render 
judgment  on  said  verdict,  it  is  considered 
that  the  Commonwealth  recover  against 
said  William  Massie  $30,  the  fine  by  the 
jury  in  their  verdict  ascertained  and  the 
costs   of   this    prosecution." 

The  bill  of  exceptions  states  that  "the 
prisoner  moved  the  court  to  arrest  the  ver- 
dict rendered  by  the  jury,  because  the  evi- 
dence did  not  authorize  or  justify  the  same, 
and  the  court  certifies  that  the  proof  in  the 
cause  showed  that  no  liquor  was  sold  by  the 
defendant  at  the  house  where  the  elections 
arc  held,  or  in  the  curtilage  of  said  house, 
known  as  the  Prillman  precinct;  but  it  was 
proved  that  on  said  day  the  defendant  did  sell 
ardent  spirits  in  the  woods  near  the  public 
road,  at  the  distance  of  three  or  four  hundred 
3rards  from  the  house  at  which  the  votes  were 
polled  in  said  precinct,  and  nowhere  else  so  far 
as  the  proof  disclosed;  but  the  court  re- 
843  fused  to  *arrest  said  verdict,  and  ren- 
dered a  judgment  on  the  same.  To 
which  opinion  of  the  court  the  defendant 
excepts."     &c. 

The  defendant  applied  to  the  judge  of  the 
circuit  court  of  said  county  for  a  writ  of  er- 
ror to  said  judgment  of  the  county  court, 
which  was  refused:  and  then  he  applied  to 
this  court  for  such  writ  of  error,  which 
was  allowed. 

The  only  errors  assigned  in  the  judgment 
are: 

"1st.  It  appears  from  the  certificate  of 
the  evidence  furnished  by  the  court  that  no 
liquor  was  sold  by  the  defendant  at  the 
house  or  in  the  curtilage  known  as  Prill- 
man's  precinct;  but  the  only  liquor  proved  to 
have  been  sold  by  the  defendant  was  sold  in 
the  woods  three  or  four  hundred  yards  from 
said  house,  and  your  petitioner  represents  that 
it  does  not  appear  from  said  proof  that  the 
place  in  the  woods  at  which  said  liquor  was 
sold  was  in  Prillman's  precinct  at  all;  and, 

"2d.  It  does  not  appear  from  the  facts 
proved,  as  certified  by  the  court,  that  Prill- 


man's  precinct  is  in  the  county  of  Franklin, 
or  that  the  place  in  the  woods  at  which  the 
liquor  was  proved  to  have  been  sold  is  in 
said  county." 

The  court  is  of  opinion  that  there  is  no 
error  in  the  said  judgment  on  either  of  the 
said  two  grounds  assigned  as  such,  or  any 
other. 

In  regard  to  the  first  assignment  of  error, 
it  is  not  charged  in  the  indictment  that 
"liquor  was  sold  by  the  defendant  at  the 
house  or  in  the  curtilage  known  as  Prill- 
man's  precinct,"  but  only  that  it  was  sold 
"at  Prillman's  precinct  in  said  county  of 
Franklin."  It  is  said  in  this  assignment  of 
error,  that  "the  only  liquor  proved  to  have 
been  sold  by  the  defendant  was  sold  in  the 
woods  three  or  four  hundred  yards  from 
said  house,"  and  "it  does  not  appear  from 
said  proof  that  the  place  in  the  woods  at 
which  said  liquor  was  sold  was  in  Prill- 
man's precinct  at  all."  A  conclusive 
844  answer  to  this  objection  *is,  that  the 
bill  of  exceptions  does  not  set  out,  nor 
profess  to  set  out,  all  the  facts  proved  or 
evidence  introduced  on  the  trial.  Non  con- 
stat that  it  was  not,  and  the  presumption  is 
that  it  was.  proved  on  the  trial  that  the 
place  in  the  woods  at  which  said  liquor  was 
sold  was  in   Prillman's  precinct. 

In  regard  to  the  second  assignment  of 
error,  it  is  also  a  conclusive  answer  to  it 
that  the  bill  of  exceptions  does  not  set  out. 
nor  profess  to  set  out,  all  the  facts  proved 
or  evidence  introduced  on  the  trial.  Non 
constat  that  it  was  not,  and  the  presump- 
tion is  that  it  was,  proved  on  the  trial,  that 
Prillman's  precinct,  and  also  the  place  in. 
the  woods  at  which  the  liquor  was  proved 
to  have  been  sold,  are  in  said  county. 

The  court  is  therefore  of  opinion  that  the 
said  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


845 


^Lawrence  v.  The  Commonwealth. 

March   Term,    1878,   Richmond. 


1.   Venire  Faeiaa — Inference  from  Record.* 

— In  a  trial,  for  a  felony  the  record  says  that  the 
defendant,  being  arraigned,  plead  not  guilty  to  the. 
charges  against  him  in  said  indictment  alleged.  And 
a  panel  of  sixteen  jurors  summoned  oy  the  sheriff 
was  examined  by  the  court  and  found  free  from  all 
legal  exceptions,  and  qualified  to  serve  as  such 
jurors  according  to  law.  Whereupon  the  prisoner 
erased  from  the  panel  four  of  the  jurors,  and  the 
remaining  twelve   constituted   the  jury  for  the  trial 

•Venire  Fnclaii — Cane  OTcrrnled. — In  Jones* 
Case,  87  Va.  65  the  court  expressly  overrules  the 
principal  case  in  so  far  as  it  holds  that  a  venire  facxas 
may  be  presumed  to  have  regularly  issued  from  the 
recital  of  the  record.  The  court  says:  "It  has  been 
repeatedly  decided  by  this  court  that  a  venire  is  an 
indispensable  process,  both  at  common  law  and  under 
the  statute  and  therefore  that  the  omission  to  direct 
a  venire  when  required  is  an  error  apparent  on  the 
record  of  which  advantage  may  be  taken  on  motion  in 
arrest  of  judgement,  or  for  the  first  time  on  a  writ  of 
error  in  the  appellate  court.  Hall's  Case,  80  Va.  555; 
Richards'   Case,  81  Id.   110." 
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of  the  accused,  to  whom  there  was  no  objection, 
to-wit,  &c  It  is  to  be  inferred  that  the  jurors  were 
properly  summoned. 
a.  Jarjr'a  Oatb — IVltat  the  Record  Mast 
Sbofr.* — It  is  not  necessary  that  the  form  of  the 
oath  administered  to  the  jury  should  be  entered  on 
the  record;  but  it  is  sufficient  if  it  appears  from  the 
record  that   they  were   duly   sworn. 

5.  Presence  of  Prisoner — 'When  Inferred 
from  Record. t — It  is  necessary  that  the  prisoner 
shall  be  present  in  person  when  arraigned  and  dur- 
ing his  trial;  but  if  it  may  be  inferred  from  the 
record  that  he  was  present,  that  is  sufficient,  though 
it  is  not  formally  stated  that  he  was  present. 

4.  Same — 'When  Unnecessary.t — It  is  not  nec- 
essary that  the  prisoner  should  be  present  when  the 
jury  which  had  been  sent  out  for  the  night  is 
brought  in  in  the  morning  and  sent  to  their  room. 

6.  Practice — Introduction  of  "Witnesses.! — 
The  attorney  for  the  Commonwealth  may  introduce 
witnesses  in  chief  to  sustain  the  charge,  whose 
names  are  not  written  at  the  foot  of  the  indictment. 

O.  Indictment  for  Rape. — The  indictment  for 
rape  charges  in  one  count  that  it  was  done  by  force 
and  against  the  consent  of  the  female,  and  that  she 
was  under  the  age  of  twelve  years.  The  prisoner 
may  be  convicted  under  the  indictment  if  the  jury 
shall  believe  she  was  under  twelve  years  of  age, 
though  she  consented  to  the  act. 

7.  Rape — Female's  Aflre.H — The  prisoner  may  be 
convicted,  though  the  female  told  him  she  was  over 

twelve  years   of   age   and   he   had    reasonable 
g4^         trause  to  *  believe  that  she  was  over  that  age. 
He  takes  the  risk,  and  if  she  was  not  twelve 
years  old  he  is  guilty  under  the  statute. 


8.  Appellate  Court— When  It  Will  Not  Re- 
verse.— A  case  in  which,  though  if  the  judges  of 
this  court  had  been  on  the  jury  they  would  have 
found  a  different  verdict,  or  if  they  had  presided  at 
the  trial,  they  would  have  set  aside  the  verdict  and 
granted  a  new  trial,  as  an  appellate  court  they  must 
affirm  the  judgment. 

This  was  an  indictment  in  the  county 
court  of  King  William  county  again>t 
Charles  Lawrence  for  rape.  The  case  is 
stated  by  Judge  Moncure  in  his  opinion. 

George  P.  Haw,  for  the  prisoner. 
The  Attorney  General,  for  the  Common- 
wealth. 

MONCURE,  P.  This  is  a  writ  of  error  to 
a  judgment  of  the  county  court  of  King 
William,  rendered  on  the  23d  day  of  Octo- 
ber, 1877,  against  the  plaintiflF  in  error, 
Charles  Lawrence,  in  a  prosecution  for  rape. 
It  was  charged  in  the  indictment  that  the  said 
Charles  Lawrence,  "on  the  eighth  day  of  Au- 
gust, in  the  year  one  thousand  eight  hun- 
dred and  seventy-seven,  and  in  the  county 
aforesaid,  with  force  and  arms  on  and  upon 
one  Serena  Coleman,  a  female  child  under 
the  age  of  twelve  years,  to-wit:  of  the  age 
of  eleven  years  and  eleven  months,  feloni- 
ously did  make  an  assault;  and  her,  the 
said  Serena  Coleman,  then  and  there  unlaw- 
fully, feloniously,  violently  and  against  her 
will,  and  by  force  did  ravish  and  carnally 
know  her,  the  said  Serena  Coleman,  against 
the  peace  and  dignity  of  the  Commonwealth 
of  Virginia."  The  accused  pleaded  not  guilty 
*Jary*s  Oath-Wliat  the  Record  Mast  ^^  ^j^^  charges  against  him  in  said  indictment 
Show.— As  supporting  the  rule  of  the  principal  case  |  alleged.  The  case  was  tried  by  a  jury,  which 
that  it  is  sufficient  if  it  appear  from  the  record  the  ^^^^^  ^  verdict  against  him  in  these  Words: 
jury  were  duly  sworn,  see  Ice's  Case,  S-i  W.  Va.  244; 
Sutfin's  Case,   22   W.   Va.   771. 

tPresence  of  Prisoner — Inference  from 
Record. — Tne  following  cases  cite  the  principal  case 
with  approval  and  said  with  it  that  if  it  may  be  in- 
ferred from  the  record  that  the  prisoner  was  present 
during  his  trial  that  is  sufficient  though  it  is  not 
formally  stated  that  he  was  present.  Benton's  Case,  91 
Va.  794;  Cluverius'  Case,  81  Va.  848;  Cross'  Case, 
44  W.  Va.  331.  See  also  Sperry's  Case,  9  Leigh  622. 
tSame — "Wlien  Unnecessnry. — In  Jones'  Case, 
79  Va.  215,  the  court  cites  the  principal  case  as  au- 
thority for  holding  that  it  is  not  necessary  for  the 
prisoner  to  be  present  when  the  jury  is  called  and 
sent  to  their  room  to  consider  of  their  verdict,  the 
jury  afterwards  returning  into  court  and  in  the  pres- 
ence of  the  prisoner  rendering  their  verdict.  In  Par- 
son's Case,  39  W.  Va.  464,  it  was  held  that  the  pris- 
oner must  be  present  when  action  is  had  on  a  motion 
for  a  new  trial. 

{Appellate  Court— l^lTben  It  UTIll  Not  Re- 
verse.— ^In  Donohoo's  Case,  22  W.  Va.  766,  the  court 
citing  the  principal  case  laid  down  the  rule  that  in  re- 
view the  judgment  of  the  court  below  the  appellate 
court  will  not  reverse  the  judgment  on  the  ground 
that  there  is  doubt  of  its  correctness.  See  also  Mor- 
gan's Case,  35  W.  Va.  277;  Baker's  Case,  33  W.  Va. 
336;  Cluverius'  Case,  81  Va.  816  citing  the  principal 
case;  Blair  &  Hoge  v.  Wilson,  28  Gratt.  165  and  note. 
HCamal  Abuse  of  Children — Consent. — As 
to  the  carnal  abuse  of  children  and  the  effect  of  their 
c.->n8ent  to  the  acts,  see  Givens  v.  Com.,  29  Gratt.  830 
and  19  Am.  &  Eac.  Enc  Law  949. 


'We,  the  jury,  find  the  prisoner  guilty, 
and  ascertain  his  term  in  the  state  peniten- 
tiary to  be  ten  years." 

The  accused  moved  the  court  to  set  aside 
the  verdict,  and  grant  him  a  new  trial; 
847  which  motion  was  overruled  *and  judg- 
ment was  rendered  according  to  the 
verdict.  The  accused  applied  to  the  judge 
of  the  circuit  court  of  said  coimty  for  a  writ 
of  error  to  the  said  judgment,  which  writ 
of  error  was  refused.  He  then  applied  to 
this  court  for  such  writ,  which  was  accord- 
ingly awarded. 

There  were  various  assignments  of  error 
in  the  judgment,  most  of  which  were  made 
in  the  petition  for  a  writ  of  error  to  the 
judge  of  the  circuit  court.  But  an  additional 
one  was  made  in  the  petition  for  such  a  writ 
to  this  court.  And  still  another  in  the  oral 
argument  of  the  case  before  this  court.  We 
will  proceed  to  notice  and  dispose  of  these 
assignments  of  error  in  the  order  in  which 
they  were  relied  on  in  the  said  arguments; 
and. 

First.  The  assignment  made  for  the  first 
time  in  the  said  petition  for  a  writ  of  error 
to  this  court,  which  assignment  is  in  these 
words:  that  by  the  record  "it  appears  that 
a  panel  of  sixteen  jurors  only  were  sum- 
moned in  the  case;  whereas,  by  the  law.  the 
panel  should  have  been  composed  of  twen- 
ty-four, from  which  the  jury  should  have 
been  selected;  and  that  they  were  not  sum- 
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moned  under  a  venire  facias,  or  drawn  in 
the  manner  provided  by  law." 

It  is  stated  in  the  record  that  "the  defend- 
ant, being  arraigned,  pleaded  not  guilty  to 
the  charges  against  him  in  said  indictment 
alleged.  And  a  panel  of  sixteen  jurors  sum- 
moned by  the  sheriff,  were  examined  by  the 
court  and  found  free  from  all  legal  excep- 
tions, and  qualified  to  serve  as  such  jurors 
according  to  law.  Whereupon,  the  prisoner 
erased  from  the  panel  four  of  the  jurors, 
and  the  remaining  twelve  constituted  the 
jury  for  the  trial  of  the  accused,  to  whom 
there  was  no  objection,  to-wit:"  &c.  And 
this  is  all  that  is  said  in  the  record  about 
the  summoning  and  constituting  the  jury. 

The  Code.  ch.  202,  §§  4.  5  and  9,  pp.  1245-6, 
as  amended  by  the  act  of  1875-6,  ch.  167,  pp. 
207-8,  provides  for  the  issuing  of  a 
848  venire  facias  and  the  summoning  '^and 
constitution  of  a  jury  for  the  trial  of 
persons  accused  of  felony;  and  it  is  provided 
in  section  9,  as  amended,  that  the  directions 
of  the  statute  shall  be  pursued  "until  a 
panel  of  sixteen  jurors,  free  from  exception, 
be  completed.  The  accused  shall  have  a 
peremptory  challenge  as  to  four  of  the 
panel,  and  the  remaming  twelve  shall  con- 
stitute the  jury  for  the  trial  of  the  case,"  &c. 
There  can  be  no  doubt  but  that  a  venire  facias 
was  issued  and  other  proceedings  thereon  had 
as  aforesaid,  though  the  same  are  not  set  out 
in  the  record,  except  from  the  completion  of 
the  panel  of  sixteen  jurors  as  aforesaid,  which 
fact,  and  the  further  proceedings  had  in  the 
c^se  in  regard  to  the  jury,  are  set  out.  It  does 
not  appear  in  the  record  that  there  was  an  ir- 
regularity in  any  of  these  proceedings.  If 
there  had  been,  it  might,  and  no  doubt 
would  have  been  excepted  to  by  the  ac- 
cused, who  had  counsel  in  court  at  the* 
time,  and  thus  put  upon  the  record.  There 
having  been  no  such  exception,  the  pre- 
sumption is  there  was  no  such  irregularity. 
In  Stephens'  case,  4  Leigh  679,  it  was  held 
that  in  tht  trial  for  a  capital  felony  it  is 
not  necessary  that  it  should  be  expressly  stated 
in  the  record  that  the  petty  jurors  were  free- 
holders, and  that  a  motion  in  arrest  of  judg- 
ment because  several  of  the  petty  jury  were 
not  freeholders;  this  being  matter  of  fact  not 
appearing  in  the  record,  is  not  a  good  reason 
for  arresting  judgment.  In  Bristow's  case,  15 
Gratt.  634,  it  was  held  that  an  objection  to 
the  mode  of  selecting  the  jury  in  a  trial  for 
murder,  must  be  made  at  the  time  the  jury 
are  chosen,  and  the  prisoner  cannot  avail 
himself  of  it  after  verdict.  The  principle  of 
those  cases  applies  to  this. 

We  are  therefore  of  opinion  that  there 
is  no  error  in  the  judgment  in  this  respect. 

Second.  The  next  assignment  of  error 
noticed  in  the  argument,  is  one  which  was 
there  noticed  for  the  first  time,  not  having 
been  made  in  the  petition  for  a  writ 
848  of  *error.  either  to  the  circuit  court 
or  to  this  court.  That  assignment  of 
error  is  that  it  docs  not, appear  from  the 
record  that  the  jury  were  duly  sworn,  or 
rather  that  it  appears  that  they  were  not 
duly  sworn. 

The  counsel  for  the  plaintiff  in  error,  to 


show  the  proper  form  of  the  oath  to  be  ad- 
ministered to  the  jury  in  such  cases,  refers 
to  3  Rob.  Pr.  old  ed.  p.  174,  where  the  fol- 
lowing form  is  given:  "You  shall  well  and 
truly  try  and  true  deliverance  make  be- 
tween the  Commonwealth  and  the  prisoner 
at  the  bar,  whom  you  shall  have  in  charge, 
and  a  true  verdict  give  according  to  the  evi- 
dence; so  help  you  God."  Also  to  Matth- 
ew's Criminal  Dig.  p.  293,  note  14,  in  which 
the  same  form  is  stated. 

There  can  be  no  doubt  of  the  correctness 
of  this  form,  which  is  generally,  if  not  al- 
ways, pursued  in  cases  of  felony,  and  was 
no  doubt  pursued  in  this  case.  But  it  is  not 
prescribed  by  any  law,  common  or  statute, 
and  one  of  the  same  import  would  be  suffi- 
cient. It  is  not  necessary  that  the  form 
should  be  copied  in  the  record,  but  sufficient 
that  the  jury  should  therein  appear  to  have 
been  duly  sworn. 

We  are  of  opinion  that  it  so  appears  in 
this  case.  It  is  stated  in  the  record,  after 
setting  out  the  facts  in  regard  to  the  arraign- 
ment and  plea  of  the  accused,  and  the  consti- 
tution and  names  of  the  jury  summoned  and 
impanelled  for  his  trial,  that  they  "were  sworn 
the  truth  of  and  upon  the  premises  to  speak." 
Now,  this  was  obviously  not  the  form  of  the 
oath  administered  to  the  jury,  but  was  merely 
intended  to  be  a  statement  of  the  fact  that 
the  jury  was  duly  sworn.  In  saying  that  they 
"were  sworn  the  truth  of  and  upon  the  prem- 
ises to  speak,"  reference  was  made  by  the 
word  premises  to  the  proceedings  immediately 
set  forth,  to-wit :  the  indictment,  the  arraign- 
ment, the  plea,  and  the  constitution  of  the 
jury.  And  the  effect  is  the  same  as  if 
850  it  had  been  said  *that  the  jury  were 
sworn  "well  and  trjily  to  try  and  true 
deliverance  make  between  the  Common- 
wealth and  the  prisoner  at  the  bar,  and  a 
true  verdict  give  according  to  the  evi- 
dence." The  prisoner  and  his  counsel  were 
in  court  when  the  jury  were  sworn,  and 
might,  and  no  doubt  would,  have  objected 
if  the  jury  had  not  been  properly  sworn. 
That  no  objection  was  made,  shows  that 
they  were   properly  sworn. 

Third.  The  next  assignment  of  error  no- 
ticed in  the  argument  is  the  first  assigned 
in  the  petition  to  the  circuit  judge,  and  is 
in  these  words:  "By  reference  to  the  sec- 
ond page  of  said  record  it  appears  that  the 
prisoner  was  not  present  when  he  was  ar- 
raigned, but  appeared  by  attorney.  He 
should  have  been  present,  and  the  record 
should  show  that  he  was  present.  And 
again  on  the  second  and  third  pages  of  the 
record  it  appears  that  when  the  jury  re- 
turned into  court  and  rendered  theii:  verdict 
the  petitioner  was  not  present,  but  the  rec- 
ord shows  appeared  by  his  attorney. 

It  was  a  principle  of  the  common  law, 
that  a  person  tried  for  felony  shall  be  person- 
ally present  during  the  trial,  and  this  has  been 
expressly  declared  by  statute  in  Virginia  ever 
since  the  act  of  1847,  p.  148,  S  2-4.  See  Code, 
ch.  202,  §  3,  p.  1245.  And  the  fact  of  such 
appearance  must  appear  on  the  record.  1 
Ch.  Cr.  Law,  p.  414;  3  Rob.  Prac,  old,  267; 
Mat.  Cr.  Dig.  p.  276,  §  3,  note  2;  State  v. 
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Able,  decided  by  the  supreme  court  of  Mis- 
souri in  April,  1877,  and  reported  in  No.  13, 
vol.  4,  of  the  Law  and  Equity  Reporter. 

But  the  question  has  been  expressly  de- 
cided in  this  state  in  Sperry's  case,  9  Leigh 
623,  in  which  it  was  held  by  the  late  general 
court  that  in  a  prosecution  for  felony  the 
accused  must  be  arraigned  and  plead  in  per- 
son, and  in  all  the  subsequent  proceedings 
he  must  appear  in  person,  not  by  attorney, 
and  such  appearance  in  person  must  be 
shown  by  the  record.    See  also  Hook- 

851  er's    case,    13    *Gratt.    763;    though    in 
Boswell's  case,  20  Id.  860,  it  was  held 

that  the  act  which  provides  that  a  person 
tried  for  felony  shall  be  personally  present 
during  the  trial  does  not  apply  before  his 
arraignment,  but  before  his  arraignment 
an  order  may  be  made  in  his  absence. 

The  question  in  this  case,  therefore,  is 
whether  the  accused  was  not  personally 
present  during  the  trial,  and  whether  that 
fact  does  not  appear  on  the  record. 

We  are  of  opinion  that  he  was  so  present, 
and  that  the  fact  so  appears  on  the  record. 

It  is  stated  in  this  assignment  of  error, 
as  we  have  seen,  that  the  prisoner  was  not 
present  when  he  was  arraigned,  but  ap- 
peared by  attorney.  He  had  a  right  of 
course  to  appear  by  attorney,  and  the  fact 
that  he  so  appeared  does  not  show  that  he 
was  not  then  personally  present  in  court, 
and  if  it  otherwise  appears  from  the  rec- 
ord that  he  was  then  personally  present,  it 
will  be  sufficient. 

We  think  that  it  does  otherwise  so  ap- 
pear. It  is  not  stated  that  the  prisoner  was 
arraigned  by  attorney,  which  would  cer- 
tainly have  been  a  very  singular  process.  But 
it  is  merely  stated  that  he  was  arraigned, 
which  seems,  ex  vi  tirminii.  to  imply  that  he 
was  then  personally  present.  Again,  it  is  said 
in  the  same  connection,  that  "the  prisoner," 
not  his  attorney,  "erased  from  the  panel 
four  of  the  jurors,"  &c.;  which  seems  also 
to  imply  that  he  was  then  personally  pres- 
ent. But  what  seems  to  be  conclusive  on 
the  subject,  is  that  at  the  conclusion  of  the 
proceedings  of  the  court  on  that  day,  it  is 
stated  in  the  record  that  "the  sa'd  Charles 
Lawrence  is  thereupon  remanded  to  jail"; 
which  shows  that  he  had  been  personally 
present  during  all  the  proceedings  which 
were  had  in  the  case  on  that  day. 

Again,  it  is  stated  in  this  assignment  of 
error,  as  we  have  seen,  that  when  the 

852  jury  returned  into  court  *and  rendered 
their   verdict,    the   petitioner   was    not 

present,  but  the  record  shows  appeared  by 
his  attorney. 

The  prisoner  was  no  doubt  present  in 
court  on  the  morning  of  the  second  day  of 
the  trial  when  the  jury  were  brought  into 
court  by  the  sheriff  who  had  them  in  charge, 
and  again  sent  out  of  court  to  consult  of  their 
verdict.  But  whether  he  was  or  not,  they 
might  have  been  carried  to  their  room,  which 
was  the  proper  place  for  them  until  they 
agreed  on  their  verdict,  by  the  sheriff  who 
had  them  in  charge,  and  without  any  order 
of  court  for  the  purpose.  Of  course  such  an 
order,  even  though  made  without  the  per- 


sonal presence  of  the  prisoner,  would  not 
be  an  error  in  the  proceedings.  When  on 
the  same  day  the  jury  returned  into  court 
with  their  verdict,  and  a  motion  was  made 
to  set  it  aside  and  grant  a  new  trial,  which 
was  overruled,  and  judgment  was  thereupon 
pronounced  against  the  prisoner,  he  was, 
no  doubt,  personally  present  irt  court,  for 
it  is  stated  at  the  conclusion  of  the  proceed- 
ings of  that  day,  that  "the  prisoner  is  there- 
upon remanded  to  jail." 

In  Sperry's  case,  supra,  the  court  said: 
"If  it  can  be  inferred  from  the  circum- 
stances that  the  prisoner  was  remanded  to 
jail,  that  he  was  personally  present  during 
the  proceedings  on  the  28th  of  April,  when 
the  verdict  of  conviction  was  found,  there 
is  no  such  circumstance  stated  in  the  pro- 
ceedings of  the  preceding  day.  The  only 
statement  in  regard  to  the  appearance  of 
the  prisoner  on  that  day,  is  that  he  ap- 
peared by  his  attorney,  without  any  circum- 
stance stated  from  which  it  can  necessarily 
be  inferred  that  he  was  personally  present 
An  appearance  by  attorney,  cannot  imply 
that  "the  court  erred,  as  set  forth  in  the 
court;  and  therefore,  the  record  is  deficient 
in  what  the  law  regards  as  essential  to  be 
stated  in  such  a  case." 

In  Hooker's  case,  supra,  there  was  noth- 
X  ing  in  the  record  to  show  the  personal 
853  presence  of  the  prisoner  in  *court 
when  the  proceedings  complained  of 
were  had  against  him,  and  therefore  they 
were  held  to  be  erroneous. 

Fourth.  The  next  assignment  of  error  is 
that  "the  court  erred,  as  set  forth  in  the 
first  bill  of  exceptions,  in  allowing  the  Com- 
monwealth's attorney  to  introduce,  upon 
the  examination  of  witnesses  in  chief  to 
sustain  the  charge,  two  witnesses,  whose 
names  were  not  written  at  the  foot  of  the 
indictment,  and  who  had  not  been  sum- 
moned, and  of  the  intention  to  examine 
which  no  notice,  whatever,  had  been  given 
to  the  petitioner.  And  thus  the  accused  had 
no  opportunity  to  impeach  said  witnesses, 
or  to  contradict  their  statements." 

No  authority  was  referred  to  to  sustain 
the  position  here  asserted,  and  certainly  it  is 
unsustainable.  We  are  of  opinion  that  there 
is  no  error  in  the  judgment  in  this  respect 

Fifth.  The  next  assignment  of  error  is 
that  the  court  erred. in  refusing  to  give  the 
two  instructions  set  out  in  the  second  bill 
of  exceptions.     They  are  as  follows: 

1st.  "The  jury  are  instructed  that  they 
cannot  find  the  accused  guilty  of  any  of- 
fence under  the  indictment  if  they  believe 
from  the  evidence  that  the  girl,  Serena 
Coleman,  consented;"  and, 

2d.  "The  jury  are  instructed  if  they  be- 
lieve the  accused  did  have  carnal  connection 
with  Serena  Coleman  by  her  consent,  and 
that  she  was  under  twelve  years  old,  yet  they 
cannot  find  him  guilty  if  they  also  believe 
from  the  evidence,  that  she  stated  to  him 
she  was  twelve  years  old,  and  that  he  had 
reasonable  cause  to  believe  that  she  was 
twelve  years  old." 

The  law  on  which  this  case  is  founded  is 
as  follows: 
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"If  any  person  carnally  know  a  female  of 
the  age  of  twelve  years  or  more,  against 
her  will  by  force,  or  carnally  know  a  female 
child  under  that  age,  he  shall  be,  at  the  dis- 
cretion of  the  jury,  punished  by  death 

854  or  confined   *in    the    penitentiary    not 
less   than   ten   nor  more  than   twenty 

years." 

It  seems  not  to  have  been  perfectly  cer- 
tain whether  the  prosecutor  was  under  or  over 
twelve  years  of  age  at  the  time  of  the  al- 
leged injury  complained  of;  and  therefore 
it  was  charged  in  the  indictment  in  such 
manner  as  to  be  sustained  by  the  evidence 
according  to  either  alternative.  The  indict- 
ment might  properly  have  contained  two 
counts,  one  of  them  charging  that  she  was 
of  the  age  of  twelve  years  or  more,  and  the 
other  that  she  was  under  that  age  when  the 
alleged  offence  was  committed — the  former 
charging  that  the  carnal  knowledge  was 
"against  her  will,  by  force,"  and  the  latter 
omitting  the  words  "against  her  will,  by 
force."  Instead  of  that,  the  indictment  con- 
tains but  one  count,  which  charges  the  of- 
fence in  both  aspects — that  is,  that  the  ac- 
cused, "with  force  and  arm  ip  and  upon  one 
Serena  Coleman,  a  female  child  under,  the 
age  of  twelve  years,  to- wit:  of  the  age  of 
eleven  years  and  eleven  months,  feloniously 
did  make  an  assault  on  her,  the^aid  Serena 
Coleman,  then  and  there  unlawfully,  felo- 
niously, violently,  and  against  her  will  and 
by  force,  did  ravish  and  carnally  know  her, 
the  said  Serena  Coleman,  against  the 
peace."  &c.  Under  this  indictment  the  ac- 
cused might  properly  have  been  convicted 
generally,  or  of  either  alternative  embraced 
in  the  indictment,  according  to  the  evidence. 

We  believe  that  the  court  did  not  err  in 
refusing  to  give  the  first  of  the  said  two 
instructions  to  the  jury;  that  is,  "that  they 
cannot  find  the  accused  guilty  of  any  of- 
fence under  the  indictment  if  they  believe 
from  the  evidence  that  the  girl  Serena  Cole- 
man consented."  Now,  if  she  was  under 
twelve  years  of  age,  her  consent  was  imma- 
terial, and  the  accused  may  have  been  found 
guilty,  notwithstanding  her  consent. 

We  also  believe  that  the  court  did  not 
err  in  refusing  to  give  the  other  of  the 

855  said  two  instructions  to  the  jury;  *that 
is,  that  "if  they  believe  the  accused  did 

have  carnal  connection  with  Serena  Coleman 
by  her  consent,  and  that  she  was  under  twelve 
years  old,  yet  they  cannot  find  him  guilty  if 
they  also  believe  from  the  evidence  that  she 
stated  to  him  she  was  twelve  years  old,  and 
that  he  had  reasonable  cause  to  believe  that 
she  was  twelve  years  old."  The  offence  of 
having  carnal  knowledge  of  a  female  under 
twelve  years  of  age  is  entirely  independent 
of  and  unaffected  by  any  consent  of  hers,  or 
any  statement  of  hers  to  him  in  regard  to 
her  age,  or  any  belief,  or  reasonable  cause 
of  belief,  on  his  part  that  she  was  twelve 
years  old.  If  he  choose  to  have  carnal  con- 
nection with  a  female,  he  must  do  the  act 
at  his  peril  in  regard  to  her  being  under  the 
age  of  twelve  years.' 

Sixth.  The  next  and  last  assignment  of 
error  is  that  the  court  erred  in  refusing  to 


set  aside  the  verdict  and  grant  a  new  trial, 
because  the  verdict  was  contrary  to  the 
law  and  the  evidence,  as  stated  in  the  third 
bill  of  exceptions,  in  which  the  facts  proved 
on  the  trial  are  certified. 

Before  taking  any  further  notice  of  them, 
it  seems  proper  to  notice  here  an  objection 
taken  to  the  verdict  in  the  petition  to  this 
court,  in  which  it  is  said  that  the  verdict  is 
entirely  too  uncertain.  It  is  in  these  words: 
"We,  the  jury,  find  the  prisoner  guilty,' and 
ascertadn  his  term  in  the  state  penitentiary 
to  be  ten  years."  It  is  objected  that  "the 
law  fixes  imprisonment  as  a  punishment, 
but  the  verdict  does  not,  and  the  judgment 
directs  imprisonment."  We  think  there  is 
nothing  in  this  objection,  and  that  the  ver- 
dict is   sufficiently   certain. 

In  regard  to  the  question  whether  the 
verdict  is  contrary  to  the  law  and  the  evidence, 
we  have  had  more  difficulty  than  on  any  other 
question  arising  in  the  case.  The  question  was 
fully  and  ably  discussed  by  counsel,  who  cited 
and  relied  on  various  authorities,  and  which 
are  l  Russell  on  Crimes,  ch.  5,  §  2,  pp. 

856  693-7;      Taylor's      Medical     ♦Jurispru- 
dence, ch.  58,  pp.  700-4;  Boxley's  case, 

24  Gratt.  649.  But  without  reviewing  these 
authorities,  or  the  facts  certified  in  the  rec- 
ord as  having  been  proved  on  the  trial,  we 
are  of  opinion  that  while  we  would  prob- 
ably have  given  a  verdict  of  not  guilty  if  we 
had  been  upon  the  jury,  or  set  aside  the  ver- 
dict which  was  given  and  granted  a  new  trial, 
if  we  had  presided  at  the  trial,  yet  it  is  not  a 
case  in  which  this  court  can  properly  reverse 
the  judgment  for  any  supposed  error  therein 
in  that  respect,  as  will  appear  by  reference  to 
Read's  case,  22  Gratt.  924,  and  the  cases  there- 
in referred  to  and  commented  on.  We  must, 
therefore,  affirm  the  judgment,  which  we  now 
do.  But,  for  the  reasons  aforesaid,  we  are 
unanimously  of  opinion  that  the  case  is  a  prop- 
er one  for  the  exercise  of  executive  clem- 
ency, and  we  therefore  recommend  that  a 
pardon  be  granted  by  the  governor  of  this 
Commonwealth  to  the  accused  for  the  offence 
of  which  he  has  been  convicted  as  aforesaid. 

CHRISTIAN,  STAPLES,  and  BURKS,  J's, 
concurred  in  the  opinion  of  MONCURE,  P. 

ANDERSON,  J.,  dissented.  He  thought  a 
new  trial  should  be  granted.  That  being  re- 
fused, he  concurred  in  recommending  the 
prisoner  to  the  mercy  of  the  governor. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
though  the  judges  thereof  would  probably 
have  given  a  verdict  of  not  guilty  in  the  case 
if  they  had  been  the  jury,  or  set  &sid<?  the 
verdict  which  was  rendered  if  they  had  pr**- 
sided  at  the  trial,  yet  there  is  no  error  in 
the  judgment  for  which  it  can  properly  be 
reversed.  Therefore,  it  is  considered  that 
the  said  judgment  be  affirmed;  which  is  or- 
dered to  be  certified  to  the  county  court  of 
King  William  county. 

857  *But    the    court    is    unanimously    of 
opinion  that  the  case  is  a  proper  one 

for  the  exercise  of  executive  clemency,  and 
therefore    respectfully    recommend    that   a 


283 


so  GRATT. 


Virginia  Reports,  Annotated, 


858,  859,  SCO 


pardon  be  granted  to  the  accused  for  the 
offence  of  which  he  has  been  convicted  as 
aforesaid,  and  it  is  ordered  that  a  copy  of 
this  recommendation  and  of  the  above  judg- 
ment be  certified  to  his  excellency,  the  gov- 
ernor of  the  Commonwealth,  and  that  a 
printed  copy  of  the  record  in  the  case  be 
also  sent  to  him. 
Judgment  affirmed. 


868      *Kinney  v.  The  Commonwealth. 

September  Term,    1878,    Staunton. 

K,  a  negro  man,  and  M,  a  white  woman,  both  domi- 
ciled in  the  county  of  Augusta,  Virginia,  left  Vir- 
ginia and  went  to  Washington,  D.  C,  and  were 
married  there  according  to  the  regular  forms  for 
celebrating  marriages,  and  after  remaining  absent 
from  Virginia  about  ten  days,  returned  to  their 
home  in  Augusta  county,  Virginia,  where  they  have 
since  lived  as  man  and  wife.  By  the  laws  of  Vir- 
ginia (C.  V.  1873,  ch.  105,  |  1),  all  marriages  be- 
tween a  white  person  and  a  negro  are  absolutely 
void.  On  an  indictment  for  lewdly  and  lasciviously 
associating    and    co-habiting   together — Held: 

1.  MarrlAire — Void  ander  Virginia  IjAvts. — 
Althougii  such  marriages  are  not  prohibited  by  the 
laws  of  the  District  of  Columbia,  and  this  marriage 

■  was  performed  according  to  the  ceremonies  there 
prescribed,  it  is  void  under  the  laws  of  Virginia, 
and  the  parties  are  liable  to  the  indictment. 

2.  Same — HTliat  Law  Governs.* — While  the 
forms  and  ceremonies  of  marriage  are  governed  by 
the  laws  of  the  place  where  the  marriage  is  cele- 
brated, the  essentials  of  the  contract  depend  upon 
and  are  governed  by  the  laws  of  the  country  where 
the  parties  are  domiciled  at  the  time  of  the  mar- 
riage, and  in  which  the  matrimonial  residence  is 
contemplated. 

The  facts  are  fully  stated  by  Judge  Chris- 
tian in  his  opinion. 

J.  M.  Quarles.  for  the  appellant. 
The  Attorney  General,  for  the  Common- 
wealth, 

CHRISTIAN.  J.  The  plaintiff  in  error  was 
indicted  in  the  county  court  of  Augusta 
859  county  for  lewdly  associating  *and 
cohabiting  with  Mahala  Miller.  He 
was  found  guilty  and  a  fine  assessed  against 
him  to  the  amount  of  $500.  The  case  was 
taken  up  on  writ  of  error  to  the  circuit  court, 

*Marrlaffe  —  TVbat       Lavr       Governs.  —  In 

Greerhow  v.  James,  80  Va.  636,  the  court  cites  the 
principal  case  approvingly.  The  heaunote  in  that 
case  states  the  law  as  follows:  "The  law  of  the  place 
of  its  celebration  governs  as  to  the  forms  of  cere- 
mony which  constitute  marriage.  The  law  of  the 
domicile  governs  as  to  the  capacity  of  the  parties.  But 
the  rule  which  requires  that  'a  marriage  valid  where 
celebrated,  is  valid  every  where  else'  has  no  application 
to  a  marriage  entered  into  in  a  foreign  country,  in 
contravention  of  the  public  policy  and  statutes  of 
the  country  of  the  domicile  of  the  parties  which  pro- 
nounce marriage  between  them  not  only  absolutely 
void  but  criminal." 

See,  however,  dissenting  opinion  by  Richardson,  J., 
distinguishing  that  case  from  the  principal  case.  See 
•lac  1  Min.  Inst.  (3rd  Ed.)   276. 


which  affirmed  the  judgment  of  the  county 
court,  and  to  this  latter  judgment  of  the 
circuit  court  a  writ  of  error  was  awarded  by 
one  of  the  judges  of  this  court.  The  bill  of 
exceptions  taken  on  the  trial,  in  the  county 
court,  which  brings  up  before  this  court  the 
only  question  we  have  to  determine,  is  in 
these  words: 

"Be  it  remembered,  that  on  the  trial  of  the 
indictment  in  this  case,  the  Commonwealth, 
to  sustain  the  issue  on  her  part,  proved  to 
the  jury  that  the  defendant,  Andrew  Kinney, 
and  a  certain  Mahala  Miller,  on  the  1st  day 
of  January,  1877,  and  from  that  time  to  the 
27th  day  of  August,  1877,  in  the  county  of 
Augusta  and  state  of  Virginia,  did  live  and 
associate  together  as  man  and  wife;  that 
said  Andrew  Kinney  is  a  negro,  and  said 
Mahala  Miller  a  white  woman,  and  that  in 
November,  1874,  they,  as  citizens  of  the 
state  of  Virginia,  regularly  domiciled  in  the 
county  of  Augusta,  left  their  own  state  for 
the  purpose  of  being  married  in  the  District 
of  Columbia,  and  in  ten  days  thereafter  re- 
turned to  this  state  to  live,  and  have  since 
lived  together  as  man  and  wife  in  said 
county  of  Augusta." 

The  defendant,  to  sustain  the  issue  on  his 
part,  proved  that  he  and  the  said  Mahala 
Miller  were  married  in  the  District  of  Co- 
lumbia on  the  4th  day  of  Noveniber,  1874.  in 
accordance  with  the  laws  of  said  district 

Whereupon  the  counsel  for  the  defendant 
moved  the  court  to  instruct  the  jury  as  fol- 
lows, that  is  to  say:  that  under  the  circum- 
stances proven,  the  marriage  of  Andrew 
Kinney  and  Mahala  Miller,  in  the  District  of 
Columbia,  on  the  4th  day  of  November, 
1874,  is  valid  and  a  bar  to  this  prosecution, 
and  that  they  must  find  a  verdict  of  acquittal. 
But  the  court  refused  to  give  the  said  in- 
struction to  the  jury,  and  instructed 
860  the  jury  as  follows:  **'That  the  said 
marriage  of  the  defendant  and  said 
Mahala  Miller  was,  under  the  circumstances 
proven,  but  a  vain  and  futile  attempt  to 
evade  the  laws  of  Virginia,  and  override  her 
well  known  public  policy,  and  is  therefore 
no  bar  to  this  prosecution;  to  which  opinion 
and  action  of  the  court,  in  refusing  the  said 
instruction  asked  for  by  the  counsel  for  the 
defendant,  and  in  giving  the  said  instruc- 
tion given  by  the  court,  the  defendant,  by 
his  counsel,  excepts,  and  tenders  this  his 
bill  of  exceptions,  which  he  prays  may  be 
signed,  sealed  and  made  a  part  of  the  record 
in  this  case." 

The  sole  question  submitted  by  this  bill  of 
exceptions  for  the  ad  indication  of  this  court 
is.  Whether  the  alleged  marriage  celebrated 
in  the  District  of  Columbia,  "in  accordance 
with  the  laws  of  said  district,"  as  certified  in 
the  certificate  of  facts,  is  a  bar  to  this  prose- 
cution? It  is  conceded  that  a  marriage  in 
this  state  between  a  white  person  and  a 
negro  is  void.  It  is  not  only  prohibited  by  the 
statute  law,  but  penalties  are  imposed  for  its 
violation.  The  1st  section  of  ch.  105,  Code 
1873,  provides  that  "all  marriages  between  a 
white  person  and  a  negro,  and  all  marriages 
which  are  prohibited  by  law  on  account  of 
either  of  the  parties  having  a  former  wife  or 
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husband  then  living,  shall  be  absolutely  void 
without  any  decree  of  divorce  or  other  legal 
process."  In  the  same  section  other  mar- 
riages prohibited  by  law  therein  mentioned, 
are  voidable  only — ^that  is,  declared  to  be  void 
only  from  the  time  they  shall  be  so  declared 
by  decree  of  divorce  or  nullity.  These  are 
cases  of  marriages  within  the  prohibited 
degrees  of  consanguinity  or  affinity,  or  where 
cither  party  was  insane  or  incapable  from 
physical  causes.  Such  marriages  are  void 
when  declared  to  be  void  by  decree  of  divorce 
or  nullity,  or  when  the  parties  are  convicted 
under  the  third  section  of  chapter  192,  which 
denounces  certain  penalties  against  mar- 
riages of  parties  within  the  prescribed  de- 
grees of  consanguinity  or  affinity. 
Ml  *6ut  marriage  between  a  white  person 
and  a  negro  is  declared  by  statute  to  be 
absolutely  void  without  any  decree  of  divorce 
of  other  legal  process.  If,  therefore,  the 
marriage  had  been  celebrated  in  this  state 
between  Andrew  Kinney,  who  is  a  negro, 
and  Mahala  Miller,  who  is  a  white  woman, 
no  matter  by  what  ceremonies  or  solem- 
nities, such  marriage  would  have  been  the 
merest  nullity,  and  the  parties  must  have 
been  regarded,  under  our  laws,  as  lewdly 
associating  and  cohabiting  together,  and 
obnoxious  to  the  penalties  denounced  by 
our  statute  against  this  gross  offence. 

Does  the  marriage  of  the  parties  in  the 
District  of  Columbia,  where  marriages  be- 
tween white  persons  and  negroes  are  not 
prohibited,  present  a  bar  to  this  prosecution 
and  put  the  parties  on  any  different  footing 
when  arraigned  before  our  tribunals  for  a 
Tiolation  of  the  laws  of  this  state?  It  is 
admitted  that  Andrew  Kinney  and  Mahala 
Miller  h-^d  their  domicile  in  Augusta  county, 
in  this  state;  that  they  remained  out  of  the 
state  only  ten  days  after  their  marriage,  and 
returned  here,  and  that  this  county  is  still 
their  domicile. 

It  is  plain  to  be  gathered  from  the  whole 
record,  if  not  indeed  admitted,  that  these 
parties,  knowing  they  could  enter  into  no 
valid  marriage  contract  in  this  state,  went 
to  the  city  of  Washington  for  the  purpose 
of  evading  the  statute  law  of  this  state; 
were  there  married,  and  in  a  few  days  re- 
turned to  this  state.  They  never  changed 
nor  designed  to  change  their  domicile.  It 
was  here  then;  it  is  here  now. 

The  important  question,  and  one  of  first 
impression  in  this  state  is:  Does  the  mar- 
riage in  the  District  of  Columbia,  made  in 
fraudem  legis  of  this  state,  protect  the  parties 
in  a  prosecution  in  this  state  for  a  violation 
of  its  penal  laws  in  this  most  important  and 
vital  branch  of  criminal  jurisprudence, 
W8  affecting  the  moral  well  being  *and 
social  order  of  this  state?  Must  the 
lex  loci  contractus  or  the  lex  domicilii  pre- 
vail? 

There  can  be  no  doubt  as  to  the  power  of 
every  country  to  make  laws  regulating  the 
marriage  of  its  own  subjects;  to  declare  who 
nwy  marry,  how  they  may  marry,  and  what 
shall  be  the  legal  consequences  of  their 
marrying.  The  right  to  regulate  the  insti- 
tution of  marriage;  to  classify  the  parties 


and  persons  who  may  lawfully  marry;  to 
dissolve  the  relation  by  divorce;  and  to  im- 
pose such  restraints  upon  the  relation  as  the 
laws  of  God,  and  the  laws  of  propriety, 
morality  and  social  order  demand,  has  been 
exercised  by  all  civilized  governments  in  all 
ages  of  the  world. 

It  is  insisted,  however,  by  the  learned  coun- 
sel for  the  plaintiff  in  error,  in  the  ingenious 
and  able  argument  which  he  addressed  to 
this  court,  that  conceding  the  power  of  every 
state  and  country  to  pass  such  laws,  yet 
they  never  act  extra  territorial,  but  must 
be  confined,  with  rare  exceptions,  to  such 
marriages  as  are  contracted  and  consum- 
mated within  the  state  where  they  are  pro- 
hibited. He  invokes  for  his  client  in  this 
case  the  rule  laid  down  by  jurists  and  text- 
writers,  that  "a  marriage  valid  where  cele- 
brated is  good  everywhere." 

This  is  undoubtedly  the  general  rule.  But 
there  are  certain  exceptions  to  this  general 
rule,  and  while  in  its  application  and  the 
affirmance  of  certain  exceptions  thereto,  there 
was  for  a  long  time  much  confusion  in  the 
authorities  and  conflict  in  the  cases,  I  think 
it  may  now  be  affirmed  that  there  are  excep- 
tions to  this  ^neral  rule  as  well  established 
and  authoritatively  settled  as  the  rule  itself. 

Mr.  Justice  Story,  in  his  valuable  work 
on  the  Conflict  of  Laws,  §  113,  probably  lays 
down  the  general  rule  contended  for  more 
strongly  than  any  other  modern  author.  He 
says:  "The  general  principle  certainly  ?s, 
that  between  persons  sui  juris  marriage 
868  is  to  be  decided  *by  the  law  of  the 
place  where  celebrated.  If  valid  there 
it  is  valid  everywhere.  It  has  a  legal  ubiquity 
of  obligation.  If  invalid  there  it  is  equally 
invalid  everywhere."  But  he  immediately 
adds  in  the  following  sections  (113a):  "The 
most  prominent,  if  not  the  only  known  ex- 
ceptions to  the  rule,  are  those  marriages  in- 
volving polygamy  and  incest,  those  positively 
prohibited  by  the  public  laws  of  a  country 
from  motives  of  policy,  and  those  celebrated 
in  foreign  countries  by  subjects  entitling 
themselves  under  special  circumstances  to 
the  benefit  of  the  laws  of  their  own  country." 

In  the  comparatively  recent  case  of  Brook 
V.  Brook,  reported  in  9  H.  L.  C.  193  (marg.), 
145  (bottom),  I  find  the  most  elaborate, 
learned  and  satisfactory  discussion  of  this 
general  rule  on  the  subject  of  marriage, 
with  the  exceptions  thereto,  that  I  have 
seen  in  any  of  the  numerous  cases  on  the 
subject.  The  facts  of  that  case  and  the  prin- 
ciples therein  declared  are  singularly  ap- 
posite to  the  case  in  hand. 

The  Act  of  5  and  6  William,  4,  ch.  54. 
enacts  that  all  marriages  which  should 
thereafter  be  celebrated  between  persons 
within  the  prohibited  degrees  of  consan- 
guinity or  affinity,  "shall  be  absolutely  null 
and  void  to  all  intents  and  purposes  what- 
soever." The  marriage  of  a  man  with  his 
wife's  sister  is  included  in  this  prohibition. 

William  Leigh  Brook,  after  the  death  of 
his  first  wife,  intermarried  with  Mrs.  Emily 
Armitage,  the  lawful  sister  of  his  former 
wife.  The  marriage  was  celebrated  at  a 
Lutheran  church  at  Wansbeck,  near  Altona, 
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in  Denmark.  At  the  time  of  the  Danish 
marriage,  both  Mr.  Brook  and  Mrs.  Armitage 
were  lawfully  domiciled  in  England,  and 
had  merely  gone  over  to  Denmark  on  a  tem- 
porary visit  According  to  the  laws  of  Den- 
mark, where  the  marriage  was  celebrated,  it 
was  not  unlawful  for  a  man  to  marry  his 
wife's  sister.  In  a  suit  among  the  heirs  of 
Brook,   Vice-Chancellor    Stuart,    with 

864  whom    *sat     Mr.    Justice    Cresswell, 
were  of  opinion,  and  so  declared,  that 

the  mai:riage  in  Denmark  was,  by  the  laws 
of  England,  invalid.  The  case  was  carried 
up  to  the  house  of  lords.  It  was  there  con- 
sidered with  that  great  deliberation  and 
carefulness  characteristic  of  that  great  tri- 
bunal. Opinions  were  delivered  by  the  lord 
chancellor  (Lord  Campbell),  Lord  Cranworth. 
Lord  St.  Leonards,  and  Lord  Wensleydale. 
After  reviewing  a  number  of  English  and 
some  American  cases,  the  lord  chancellor 
said:  "They  (the  appellants)  rest  their  case 
entirely  upon  the  fact  that  the  marriage 
was  celebrated  in  a  foreign  country,  where 
the  marriage  of  a  man  with  the  sister  of 
his  deceased  wife  is  permitted."  There  can 
be  no  doubt  of  the  general  rule  that  a 
foreign  marriage,  valid  according  to  the 
law  of  a  country  where  it  is  celebrated,  is 
valid  everywhere.  But  while  the  forms  of 
entering  into  the  contract  of  marriage  are 
to  be  regulated  by  the  lex  loci  contractus, 
the  law  of  the  country  in  which  it  is  cele- 
brated, the  essentials  of  the  contract  depend 
upon  the  lex  domicilii,  the  law  of  the  coun- 
try in  which  the  parties  are  domiciled  at  the 
time  of  the  marriage,  and  in  which  the 
matrimonial  residence  is  contemplated.  Al- 
though the  forms  of  celebrating  the  foreign 
marriage  may  be  different  from  those  required 
by  the  law  of  the  country'  of  domicile,  the 
marriage  may  be  good  everywhere.  But  if 
the  contract  of  marriage  is  such  inessentials 
as  to  be  contrary  to  the  law  of  the  country 
of  domicile,  and  it  is  declared  void  by 
that  law,  it  is  to  be  regarded  as  yoid  in 
the  country  of  domicile,  though  not  con- 
trary to  the.  law  of  the  country  in  which 
it  was  celebrated.  This  qualification  upon 
the  general  rule  "that  a  marriage  valid 
where  celebrated  is  good  everywhere,"  he 
adds,  is  to  be  found  in  the  writings  of  many 
emment  jurists  who  have  discussed  the  sub- 
ject, among  whom  he  mentions  Huberus  and 
Story. 

Lord    Cranworth    states    that    the 

865  marriage  referred  to  in   *the  general 
rule  is  not  a  marriage  prohibited  by 

the  laws  of  the  country  to  which  the  parties 
contracting  matrimony  belong.  The  other 
lords,  as  well  as  Lord  Cranworth,  concur 
fully  in  the  opinion  of  the  lord  chancellor. 

Whatever  conflict  of  authority  there  may 
have  been  on  this  subject,  it  may  now  be 
affirmed,  since  the  decision  of  Brook  y.  Brook, 
that  in  England,  a  marriage  prohibited  by 
law  in  that  country,  between  parties  domi- 
ciled there,  and  declared  by  act  of  parliament 
to  be  absolutely  void,  is  invalid  there  no 
matter  where  celebrated.  In  this  country  the 
same  doctrine  is  affirmed  in  North  Carolina. 
Louisiana   and    Tennessee.     See   Williams   v. 


Oates'  ex'or,  5  Ired.  R.  535;  State  v.  Ken- 
nedy, 76  North  Car.  251;  State  v.  Ross,  77 
North  Car.  S.  C.  Central  Law  Journal,  April, 
77;  10  La.  An.  411,  Dupre  v.  Boulad's  ex'or. 
Whenever  the  question  has  arisen  in  the 
southern  states,  it  has  been  held  that  a  mar- 
riage between  a  white  person  and  a  n^o, 
although  the  marriage  be  celebrated  in  a 
state  where  such  marriages  are  not  prohib- 
ited, is  void  in  the  state  of  the  domicile,  and 
when  they  go  to  another  state  temporarily, 
and  for  the  purpose  of  evading  the  law,  and 
return  to  their  domicile,  such  marriage  is  no 
bar  to  a  criminal  prosecution.  And  such  is 
the  law  of  this  state.  It  is  now  so  declared  by 
statute.  See  Sess.  Acts  of  1877-8.  The 
statute,  however,  was  passed  after  the  mar- 
riage of  the  parties  in  this  case.  But  with- 
out such  statute,  the  marriage  was  a  nullity. 
It  was  a  marriage  prohibited  and  declared 
"absolutely  void."  It  was  contrary  to  the 
declared  public  law,  founded  upon  motives 
of  public  policy — a  public  policy  affirmed  for 
more  than  a  centur>';  and  one  upon  which 
social  order,  public  morality,  and  the  best  in- 
terests of  both  races  depend.  This  unmis- 
takable policy  of  the  legislature,  founded,  I 
think,  on  wisdom  and  the  moral  develop- 
ment of  both  races,  has  been  shown  by 
866  not  only  declaring  marriages  *betwcen 
whites  and  negroes  absolutely  void, 
but  by  prohibiting  and  punishing  such  un- 
natural alliances  with  severe  penalties.  The 
laws  enacted  to  further  and  uphold  this  de- 
clared policy  would  be  futile  and  a  dead  letter 
if  in  fraud  of  these  salutary  enactments,  both 
races  might,  by  stepping  across  an  imaginary 
line,  bid  defiance  to  the  law,  by  immediately 
returning  and  insisting  that  the  marriage 
celebrated  in  another  state  or  country, 
should  be  recognized  as  lawful,  though  de- 
nounced by  the  public  law  of  the  domicile 
as  unlawful  and  absolutely  void.  No  state 
will  permit  its  citizens  to  violate  its  laws 
by  such  evasions.  But  the  law  of  the  domi- 
cile will  govern  in  such  case,  and  when  they 
return,  they  will  be  subject  to  all  its  penal- 
ties, as  if  such  marriage  had  been  celebrated 
within  the  state  whose  public  law  they  have 
set  at  defiance. 

There  is  one  American  case  which  is  di- 
rectly opposed  to  the  principles  herein  de- 
clared, the  facts  of  which  are  precisely  the 
same  as  in  the  case  before  us.  It  is  the  case 
of  Medway  v.  Needham,  16  Mass.  R.  157, 
which  was  strongly  relied  on  by  the  learned 
counsel  for  the  plaintiff  in  error  as  authority 
to  govern  this  case.  But  I  think  that  case  is 
not  supported  by  authority  nor  grounded  on 
any  sound  principles  of  law.  That  was  the 
case  of  a  ,marriac:e  between  a  white  perstn 
and  a  negro.  The  parties  were  domkriled  in 
Massachusetts,  whose  laws  at  that  time  prt- 
hibited  such  marriages.  They  went  into 
Rhode  Island,  where  such  marriages  were 
lawful,  were  there  married,  and  returned  to 
Massachusetts.  The  supreme  court  of  that 
state  held  the  marriage  to  be  valid,  and  de- 
clared, in  on  elaborate  opinion,  that  "a 
marriage  wl-ich  is  good  by  the  laws  of  the 
country  where  it  is  celebrated,  is  valid  in 
every  other  country;  and  although  it  should 
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zppeaiT  that  the  parties  went  into  another  state 
to  contract  such  marriage,  with  a  view  to 
evade  the   laws  of  their  own   country,  the 

marriage  in  the  foreign  country  will 
M7      *nevertheless  be  valid  in  the  country 

in  which  the  parties  live." 

In  commenting  on  this  case,  the  lord 
chancellor,  in  Brook  v.  Brook,  supra  (219), 
says:  "I  cannot  think  it  is  entitled  to  much 
weight,  for  the  learned  judge  admitted  that 
he  was  overruling  the  doctrine  of  Huberus 
and  other  eminent  jurists;  he  relied  on  deci- 
sions in  which  the  forms  only  of  celebrating 
the  marriage  in  the  country  of  celebration 
and  the  country  of  domicile  were  different; 
and  he  took  the  distinction  between  cases 
where  the  absolute  prohibition  of  marriage 
is  forbidden  on  motives  of  policy,  and  where 
the  marriage  is  prohibited  as  being  contrary 
to  religion  on  the  ground  of  incest.  I,  myself, 
must  deny  the  distinction.  If  a  marriage  is 
absolutely  prohibited  in  any  country  as  being 
contrary  to  public  policy  and  leading  to  social 
evils,  I  think  that  the  domiciled  inhabitants 
of  that  country  cannot  be  permitted,  by  pass- 
ing the  frontier  and  entering  another  state 
in  which  the  marriage  is  not  prohibited,  to 
celebrate  a  marriage  forbidden  by  their  own 
state,  and  immediately  returning  to  their 
own  state,  to  insist  on  their  marriage  being 
recognized  as  lawful." 

Lord  Cranworth,  referring  to  the  same 
case,  said:  "I  also  concur  entirely  with  my 
noble  and  learned  friend  that  the  American 
decision  of  Medway  v.  Needham.  cannot  be 
treated  as  proceeding  on  sound  principles 
of  law. 

"The  province  or  state  of  Massachusetts 
positively  prohibited  by  its  laws,  as  con- 
trary to  public  policy,  the  marriage  of  a 
mulatto  with  a  white  woman;  and  on  one 
of  the  grounds,  pointed  out  by  Mr.  Story, 
such  a  marriage  ought  certainly  to  have 
been  held  void  in  Massachusetts,  though 
celebrated  in  another  province  where  such 
marriages  were  lawful." 

With  such  condemnation,  from  so  high  a 
source,  of  this  decision  as  authority,  and 
when  it  is  opposed  by  the  decisions  of  our 
sister  southern  states  above  referred  to, 
868  and  contrary  *to  sound  principles  of 
law.  I  think,  though  a  «ase  exactly  in 
point  upon  its  facts,  it  can  have  but  little 
weight  in  forming  our  judicial  determina- 
tion of  the  question  before  us  in  this  case. 

There  is  another  American  case  also  relied 
on  by  the  counsel  for  the  plaintiff  in  error  for 
the  doctrine  that  "a  marriage  valid  where 
celebrated  is  valid  everywhere."  It  is  a 
Kentucky  case,  Stevenson  v.  Gray,  reported 
in  17  B.  Monr.  R.  193.  That  was  a  mar- 
riage between  a  nephew  and  his  uncle's 
wife.  Such  a  marriage  was  prohibited  in 
Kentucky,  but  not  in  Tennessee.  The  parties 
went  into  Tennessee,  and  were  there  married 
awl  returned  to  Kentucky.  It  was  held  that 
the  marriage  was  valid  in  Kentucky.  But  it 
is  to  be  noted  that  such  marriages  are  not 
declared  by  the  Kentucky  statute  absolutely 
void,  but  voidable  only — that  is,  to  be  avoided 
by  judgment  of  a  district  court  or  court  of 


quarterly  sessions.  The  reasoning  of  the 
judge  who  delivered  the  opinion  of  the 
court  in  that  case,  shows  that  he  treats  the 
case  of  a  marriage  voidable  only,  and  not 
ipso  facto  void.  If  such  marriage  had 
been  declared  absolutely  void  by  the  Ken- 
tucky statute,  the  decision  of  the  court,  no 
doubt,  would  have  been  different. 

In  the  seventh  edition  of  Story's  "Conflict 
of  Laws,"  p.  178,  the  editor  adds  a  section  in 
which  he  says:  The  limitation  defined  by 
Lord  Campbell,  chancellor,  in  Brook  v. 
Brook,  is  certainly  characterized  by  great 
moderation  and  good  sense;  that  while  the 
form  of  the  contract,  the  rites  and  cere- 
monies proper  or  indispensable  for  its  due 
celebration,  are  to  be  governed  by  the  laws 
of  the  place  of  the  contract  or  of  celebra- 
tion, the  essentials  of  the  contract  depend 
upon  the  lex  domicilii,  the  law  of  the  coun- 
try in  which  the  parties  are  domiciled  at 
the  time  of  the  marriage,  and  in  which  the 
matrimonial  residence  is  contemplated. 
Hence,   if  the   incapacity   of  the   parties   is 

such  that  no  marriage  could  be  sol- 
868      emnized  between  *them    *    *    *   an4, 

without  changing  their  domicile,  they 
go  into  some  other  country  where  no  such 
limitation  or  restriction  exists,  and  there 
enter  into  the  formal  relation  with  a  view 
to  return  and  dwell  in  the  country  in  which 
such  marriage  is  prohibited  by  positive  law, 
it  is  but  proper  to  say  that  a  proper  self- 
respect  (of  the  state  or  government  in  pro- 
hibiting such  a  marriage)  would  seem  to 
reauire  that  the  attempted  evasion  would 
not  be  allowed  to  prevail. 

I  have  thus  considered,  at  length,  the 
authorities,  English  and  American,  on  tliis 
question,  because  it  is  one  of  first  impression 
in  this  court,  and  because  it  is  a  question 
which  materially  affects  public  morality,  so- 
cial order  and  the  best  interests  of  both 
races.  The  public  policy  of  this  state,  in 
preventing  the  intercommingling  of  the 
races  by  refusing  to  legitimate  marriajg^es 
between  them  has  been  illustrated  by  its 
legislature  for  more  than  a  century.  Every 
well  organized  society  is  essentially  inter- 
ested in  the  existence  and  harmony  and 
decorum  of  all  its  social  relations.  Mar- 
riage, the  most  elementary  and  useful  of  all, 
must  be  regulated  and  controlled  by  the 
sovereign  power  of  the  state.  The  purity 
of  public  morals,  the  moral  and  physical 
development  of  both  races,  and  the  highest 
advancement  of  our  cherished  southern  civ- 
ilization, under  which  two  distinct  races 
are  to  work  out  and  accomplish  the  destiny 
to  which  the  Almighty  has  assigned  them 
on  this  continent — all  require  that  they 
should  be  kept  distinct  and  separate,  and 
that  connections  and  alliances  so  unnatural 
that  God  and  nature  seem  to  forbid  them, 
should  be  prohibited  by  positive  law,  and 
be  subject  to  no  evasion. 

Upon  the  whole  case,  I  am  of  opinion  that 
the  marriage  celebrated  in  the  District  of 
Columbia  between  Andrew  Kinney  and 
Mahala  Miller,  though  lawful  there,  being 
positively  prohibited  and  declared  void  by, 
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the  statutes  of  this  state,  is  invalid 
870      here,  and  that  said  marriage  '^was  a 

mere  evasion  of  the  laws  of  this  state, 
and  cannot  be  pleaded  in  bar  of  a  criminal 
prosecution  here.  If  the  parties  desire  to 
maintain  the  relations  of  man  and  wife,  they 
must  change  their  domicile  and  go  to  some 
state  or  country  where  the  laws  recognize 
the  validity  of  such  marriages. 


Upon  the  whole  case,  I  am  of  opinion 
that  there  is  no  error  in  the  judgment  of  the 
circuit  court  affirming  the  judgment  of  the 
county  court,  and  that  both  be  affirmed  by 
this  court. 

The  other  judges  concurred  in  the  opin- 
ion of  CHRISTIAN,  J. 

Judgment  affirmed. 
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ACTIONS. 

1.  The  charter  of  a  city  having  prorided 
for  a  board  of  police  commiaaioners,  and 
vested  in  them  the  power  of  removing  the 
chief  of  police  (who  is  a  state  officer),  only 
giving  to  the  mayor  the  power  of  suspending 
the  said  officer  for  a  short  time,  if  the  mayor 
removes  the  officer  from  his  office  he  exceeds 
his  power,  and  is  responsible  to  the  officer  in 
s  civU  action  for  damages. 

Bnrch  v,  Hardwicke,  24 

ALIMONY. 

1.  It  may  be  there  are  cases  in  which  the 
conrt  might  refuse  a  divorce,  and  yet  give 
slimonj  to  the  wife.  Bnt  if  the  husband  is 
willing  to  be  reconciled  to  the  wife  upon 
terms  she  can  properly  accept,  if  he  has  not 
tbandoned  her,  if  his  conduct  has  not  been 
sach  as  to  justify  her  separating  from  him, 
she  is  not  entitled  to  alimony. 

Lathan,  by,  Ac,  v,  Latham,  307 

APPEALS. 

1.  Upon  a  bill  by  judgment  creditors  of  C 
to  subject  two  pieces  of  real  estate  held  by 
different  parties  to  the  satisfaction  of  their 
judgments,  there  is  a  decree  dismissing  the 
bill  as  to  one  of  these  parties,  from  which 
there  is  no  appeal;  and  there  is  a  subsequent 
decree  subjecting  the  other  parcel  of  land, 
and  the  holder  of  this  land  obtains  an  ap- 
peal from  this  last  decree.  This  appeal  does 
not  bring  up  the  first  decree;  and  the  appel- 
lees cannot  set  up  any  objections  to  that  de- 
cree upon  this  appeal. 

Burkholder  &  als.  v,  Ludlam  &  als. ,    255 

2.  See  Appellate  Court,  No.  5,  and 

Price  V,  Thrash,  515 

APPELLATE  COURT. 

1.  Where  the  whole  matter  of  law  and  fact 
is  submitted  to  the  court  below,  and  its  de- 
cision is  based  upon  the  mere  credibility  of 
the  witnesses,  it  will  not  be  disturbed  by  the 
appellate  court,  unless  palpably  wrong. 

Cheatham  v.  Hatcher  &  als.,  56 

2.  Bnt  this  principle  has  no  application  in 
a  case  where  the  decision  of  the  lower  court 
proceeded,  not  upon  the  credit  to  be  given  to 
the  witnesses,  but  upon  a  rule  of  law  sup- 
posed by  it  to  be  correct,  but  in  fact  erro- 
neotts.  Idem,  56 

3.  When  an  appellate  court  cannot  review 
the  action  of  the  court  below  in  refusing  to 
set  aside  a  verdict  on  an  issue  out  of  chan- 
cery. 

See  Vendor  and  Purchaser,  No.  3,  and 
Ajres  A  als.  v,  Robins,  105 


4.  Where  a  deposition   is  taken   and  read 
without  objection  in   the  court  below,   it  is 


too  late  to  object  to  it  for  the  first  time  in 
the  appellate  conrt. 

Burkholder  A  als.  v,  Ludlam  A  als.,  255 

5.  Bill  by  T,  a  judgment  creditor  of  P, 
against  P  and  his  alienees,  to  subject  to  the 
satisfaction  of  his  judgment,  the  land  still 
held  by  P,  and  the  lands  in  the  hands  of  the 
alienees,  charges  that  the  deeds  to  these 
alienees  were  fraudulent  and  without  con- 
sideration. The  bill  is  taken  for  confessed 
as  to  all  the  parties  bnt  P,  who  answers  de- 
nying the  fraud,  and  saying  they  were  on 
valuable  consideration.  The  court  bel«w 
holds  the  deeds  to  have  been  fraudulent,  and 
decrees  a  sale  of  the  land;  and  P  alone  ap- 
peals—Hbi^d:  The  alienees  are  the  parties 
interested  in  this  question,  and  they  not 
having  appealed,  P  cannot  question  the 
fraud  in  this  court. 

Price  V,  Thrash,  515 

874  *6.  Where  there  is  a  mere  irregular- 
ity in  an  interlocutory  decree,  the  ap- 
pellate court  will  amend  the  decree  in  that 
respect,  and  as  amended  affirm  it  with  cssts 
to  the  appellee.  Idem,  515 

7.  A  right  to  land  set  up  by  a  caveator  in 
his  petition  for  appeal,  but  not  set  up  in  the 
court  below,  cannot  be  considered  by  the 
appellate  court. 

See  Caveats,  No.  5,  and 

Trotter  &  als.  v.  Newton  &  al.,  582 

8.  One  party  to  a  trial  of  an  issue  out  of 
chancery  objects  to  proof  of  statements 
made  by  another  party,  and  being  overruled 
excepts.  Yet  as  the  exception  does  not  state 
what  the  statements  were,  the  appellate 
court  cannot  know  that  he  was  injured  by 
them.  Steptoe  v.  Pollard,  689 

9.  It  being  an  issue  out  of  chancery,  the 
court  might  render  a  decree  in  the  cause 
upon  the  proper  pleadings  and  evidence, 
without  regarding  any  improper  evidence, 
and  if  the  competent  evidence  justifies  the 
decree,  it  will  not  t>e  reversed  because  incom- 
petent evidence  was  admitted  before  the 
jury.  Idem,  689 

10.  M  was  indicted  for  selling  liquor  at 
Prillman*s  precinct,  in  the  county  of  Frank- 
lin, without  a  license.  The  jury  found  him 
guilty,  and  he  moved  to  arrest  the  judgment 
because  the  proof  was  not  that  he  sold  at  the 
house  or  within  the  curtilage  at  Prillman*s 
precinct,  bnt  in  the  woods  some  three  or 
four  hundred  yards  from  the  house.  The 
court  overruled  the  motion  and  rendered 
judgment  on  the  verdict.  It  not  appearing 
that  the  bill  of  exceptions  contains  all  the 
evidence,  this  court  must  presume  that  there 
was  proof  that  the  sale  of  liquor  was  at  Prill- 
man's  precinct,  and  that  it  was  in  the  oonoty 
of  Franklin.  Massie's  case,  841 

11.  A  case  in  which,  though  if  the  judges 
of  this  court    had    been    on    the    jury  they 
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would  have  found  a  different  verdict,  or  if 
they  had  presided  at  the  trial,  they  would 
have  set  aside  the  verdict  and  granted  a  new 
trial,  as  an  appellate  court  they  must  affirm 
the  judi^ment.         Lawrence's  case,  845 

ATTACHMENTS. 

1.  A  purchaser  for  value  of  land  without 
notice  of  an  attachment  served  upon  it,  but^ 
not  docketed,  is  entitled  to  hold  it  free  of  the 
attachment  lien. 

Cammack  v,  Soran  &  al.,  292 

2.  An  attaching  creditor  can  have  no  judg- 
ment against  a  garnishee  until  he  has  first 
established  his  claim  against  his  debtor. 

Withers  v.  Fuller  &  als.,  547 

3.  The  county  court  has  no  jurisdiction,  at 
a  monthly  term  of  the  court,  to  render  a 
judgment  im  favor  of  an  attaching  creditor 
against  his  debtor.  Such  a  judgment  is  not 
simply  voidable,  but  it  is  absolutely  void, 
and  cannot  be  the  foundation  for  any  subse- 
quent proceeding.  Idem,  547 

4.  A  county  court  may  at  its  monthly  term 
provide  for  the  preservation  of  attached  ef- 
fects, and  a  garnishee  having  admitted  his 
indebtedness  to  the  debtor,  the  court  may 
order  him  to  pay  his  debt  to  a  receiver  ap- 
pointed by  the  court;  and  a  payment  to  the 
receiver  by  the  garnishee  is  a  valid  payment, 
and  a  discharge  of  his  indebtedness  as  to  the 
attaching  creditor..  Idem,  547 

5.  What  constitutes  a  residence  in  the 
state  within  the  meaning  of  the  statute  in 
relation  to  attachments. 

See  Domicile  and  Residence,  passim, 

and 
Long  V,  Ryan  &  al.,  718 

BANKRUPTS. 

1.  Only  the  estate  of  a  bankrupt,  what- 
ever it  may  be,  at  the  time  of  his  becoming 
such,  including  any  estate  he  may  have 
aliened  by  an  act  fraudulent  and  void  as  to 
bis  creditors,  is  vested  in  his  assignee  in 
bankruptcy  for  the  benefit  of  his  creditors. 
And  therefore  no  estate  which  may  have 
been  sold  by  him  to  a  bona  fide  purchaser  for 
valuable  consideration  fully  paid,  prior  to 
the  act  of  bankruptcy,  becomes  so  vested  in 
•aid  assignee. 

McAden  &  als.  v.  Keen  &  als.,  400 

Barr,  assignee,  v.  White  &  als.,        531 

876  *2.  A  judgment  creditor  of  a  bank- 
rupt whose  judgment  is  a  lien  upon 
any  estate  bona  fide  sold  and  conveyed  by 
the  bankrupt,  before  his  bankruptcy,  may 
claim  and  secure  in  the  proceeding  in  bank- 
ruptcy, his  portion  of  the  estate  of  the 
bankrupt,  in  virtue  of  his  said  judgment, 
without  accounting  or  giving  credit  for  any- 
thing on  account  of  the  lien  of  his  judgment 
upon  the  estate  so  sold  and  conveyed. 

Idem,  400 

3.  Though  such  creditor  may  have  so 
claimed  and  received  in  the  proceeding  in 
bankruptcy,  his  portion  of  the  estate  of  the 
bankrupt,  such  judgment  creditor  may,  by  a 
suit  in  equity,  enforce  the  lien  of   his  said 


judgment  upon  the  estate  bona  fide  conveyed 
before  the  act  of  bankruptcy,  for  the  recovery 
of  any  balance  of  said  judgment  which  may 
remain  unsecured  in  the  proceeding  in  bank- 
ruptcy; and  that,  though  he  may  not,  in  the 
said  proceeding,  have  asserted  or  given  aoy 
notice  of  the  lien  of  his  said  judgment  upon 
the  estate  so  sold  and  conveyed. 

Idem,  400 

4.  When  a  state  court  having  jurisdiction 
of  a  case  in  equity  is  entitled  to  hold  it 
though  the  defendant  is  declared  a  bankrupt. 

See  Practice  in  Chancery,  No.  5,  and 
Barr,  assignee,  v.  White  &  als.,  531 

5.  When  in  such  case  the  assignee  is  con- 
cluded by  the  action  of  the  state  court. 

See  Practice  in  Chancery,  No.  5,  and 

Idem,  531 

BONDS. 

1.  A  bond  which  has  been  assigned  by  the 
obligee,  is  paid  to  the  obligee  before  it  isdae, 
without  notice  of  the  assignment.  The  pay- 
ment is  valid,  and  the  assignee  cannot  re- 
cover upon  the  bond  from  the  obligor. 

Preston  v.  Grayson  County,  496 

2.  When  and  in  what  order  a  prior  vendor's 
lien  upon  land  will  be  set  off  upon  bonds 
given  to  the  subsequent  vendor  of  the  land 
and  assigned  at  different  dates  to  different 
persons. 

See  Liens,  No.  4,  and 
Armen trout's  ez*ors  &  als  ,  v.  Gib- 
bons &  als.,  632 

CAVEATS. 

1.  In  a  case  of  caveat  founded  on  the  al- 
leged better  right  of  the  caveator  to  the  land 
in  controversy,  the  first  enquiry  is  as  to  his 
title  or  interest  in  the  subject 

Trotter  &  als.  v,  Newton  &  al.,  582 

2.  The  caveator  cannot  recover  upon  the 
mere  infirmity  of  the  title  of  the  caveatee; 
for  however  defective  that  may  be,  no  one 
has  a  right  to  interpose  for  the  purpose  of 
preventing  him  from  carrying  his  entry  into 
grant,  unless  he  has  a  better  right,  legal  or 
equitable,  in  himself.  Idem,  582 

3.  The  caveator  must  state  in  his  caveat 
the  grounds  on  which  he  claims  the  better 
right  to  the  land  in  controversy;  and  he  T'ill 
not  be  permitted  to  abandon  on  the  trial  the 
right  which  he  has  set  out  in  his  caveat  aa 
that  under  which  he  claims,  and  prove  a  dif- 
ferent right.  Idem,  582 

4.  In  February,  1796,  D  obtained  a  grant 
for  4,660  acres  of  waste  mountain  land;  the 
grant  showing  that  there  was  excluded  from 
the  grant  47 >^  acres  of  prior  claims  of  F.  In 
1854,  T  bought  D's  land  at  a  judicial  sale.  In 
1873,  N  laid  a  warrant  on  the  47^  acres  and 
applied  for  a  grant,  and  T  filed  his  caveat  to 
prevent  the  issue  of  the  grant;  and  stated  as 
the  grounds  of  his  claim,  among  others,  1st. 
That  F  had  entered  and  surveyed  the  land, 
and  it  did  not  appear  that  his  right  had  ever 
been  forfeited;  and,  2d.  That  T  had  been  in 
possession  of  the  land  under  color  of  title  for 
more  than  twenty  years,  paying  taxes  upon 
it— Hei*d: 
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1.  T  cannot  set  up  title  in  F  to  defeat  the 
caveatee  ;  but  must  show  a  better  right  in 
himself.  Idem,  582 

2.  As  T  only  purchased  the  land  of  D, 
which  did  not  include  the  laud  in  contro- 
versy, and  does  not  connect  himself  with 
the  right  of  F,  he  must  show  an  exclusive, 
actual  and  continued  possession  under  a 
colorable  claim  of  title,  for  the  period  re- 
quired by  the  statute  to  ripen  his  possession 
into  a  valid  title.  Idem,  582 

3.  The   whole    tract    being   waste 

87fl       mountain  land,  and  the  evidence  *not 

showing  any  continued  possession  of 

the  land  in  controversy,  T  cannot  maintain 

his  caveat.  Idem,  582 

5.  la  the  petition  for  an  appeal  T  states 
that  he  had  located  a  warrant  on  the  land  in 
controversy,  and  claims  that  he  is  protected 
by  the  provisions  of  §  14,  ch.  108,  Code  of  1873 
— HKI.D  : 

1.  That  the  statute  only  applies  to  a  party 
who  has  actual  possession  and  claim,  which 
T  did  not  have.  Idem,  582 

1  The  claim  not  having  been  made  in 
the  court  below,  cannot  be  considered  in 
the  appellate  court.  Idem,  582 

3.  This  ground  of  claim  not  having  been 
stated  in  the  caveat,  cannot  be  afterwards 
set  up.  Idem,  582 

CONFEDERATE  CONTRACTS. 

1.  On  a  contract  for  the  sale  of  land  by  M 
to  C,  a  bond  dated  July  2,  1863,  for  $3,000, 
payable  on  demand,  is  given  for  a  balance  of 
the  purchase  money,  and  a  deed  of  trust  to 
secure  it.  In  December,  1867,  C  estimates 
the  value  of  the  $3,000  as  of  Confederate 
money  at  the  date  of  the  bond,  in  United 
States  currency,  adds  interest  oo  this  sum  to 
date  of  tender,  then  adds  the  premium  on 
gold,  and  tenders  the  amount  to  M  in  dis- 
charge of  his  bond.  M,  claiming  that  the 
bond  was  to  be  paid  in  good  money,  refuses 
to  receive  it.  C  then  gives  him  notice,  under 
section  5  of  the  adjustment  act  of  1866,  to 
proceed  to  institute  proceedings  for  the  re- 
covery of  his  debt ;  but  M  does  not  institute 
any  proceedings  to  recover  his  debt  until 
October,  1872,  when  the  trustee  advertises 
the  land  for  sale,  and  C  enjoins  it — Hbld  : 

1.  Under  the  evidence  the  debt  was  to  be 
paid  in  Confederate  money,  and  the  amount 
tendered  was  the  proper  amount. 

Compton  V.  Major  &  al.,  180 

2.  The  case  is  to  be  governed  by  the  act 
of  1866,  and  not  by  the  amended  act  of  1867, 
and  M  is  only  entitled  to  the  amount  ten- 
dered without  interest.  Idem,  186 

3.  The  statute  providing  that  the  creditor 
shall  be  barred  from  all  legal  remedy  what- 
ever founded  on  such  debt  or  contract,  to 
recover  more  than  the  sum  tendered,  with- 
out interest,  this  statute  includes  the  rem- 
edy by  sale  under  the  deed  of  trust. 

Idem,  180 

CONFEDERATE  INVESTMENTS. 

1-  When  investments  by  an  executor  in 
Confederate  bonds,  though  under  an  order  of 
court,  are  invalid. 


See  Executors  and  Administrators, 

No.  3,  and 
Carter  v.  Dulaney  &  als.,  192 

2.  When  investments  by  a  trustee  in  Con- 
federate bonds  invalid. 

See   Trusts   and   Trustees,   No.  2, 

and 
Coltrane  v.  Worrell,  434 

CONFESSIONS. 

1.  A  confession  made  by  an  accused  per- 
son is  admissible,  if  it  is  not  induced  by  any 
fear  of  punishment  or  hope  of  reward. 

Wolf's  case,  833 

2.  Such  a  confession  is  not  inadmissible, 
because  it  was  made  to  a  person  in  authority, 
as  to  the  examining  justice,  provided  the 
confession  was  voluntarily  made,  and  not 
elicited  by  any  threat  or  promise  of  benefit. 

Idem,  833 

CONVEYANCES— Fraudulent. 

1.  Upon  the  facts  of  this  case— Held: 
That  no  fraud  or  knowledge  of  fraud  in  a 
previous  grantor  of  the  land  is  brought  home 
to  the  grantor  in  a  deed  of  trust  to  secure  a 
debt,  or  to  the  creditor. 

Moore  &  als.  v.  Sexton's  ex'x,  505 

2.  If  B,  a  judgment  debtor,  purchases  land 
and  procures  it  to  be  conveyed  to  J,  and  it  is 
conveyed  to  J,  as  the  purchaser,  and  J  con- 
veys it  to  secure  a  bona  fide  debt,  the  creditor 
not  being  informed  that  it  had  been  so  pur- 
chased by  B  and  conveyed  to  J,  the  judgment 
creditor  of  B  has  no  lien  upon  the  land  for 
his  debt   as   against   the  creditor  under  the 

deed  of  trust.  Idem,  505 

877  *3.  In  the  case  of  a  deed  to  a  trustee 
for  the  separate  use  of  a  married 
woman,  the  consideration  paid  was  in  money 
derived  from  her  earnings,  and  there  was  no 
agreement,  either  ante  orp02>t  nuptial,  that 
she  should  be  entitled  to  her  earnings,  and 
the  hnsband,  though  during  the  time  of 
these  earnings  generally  absent  from  home, 
had  not  deserted  her.  The  earnings  of  the 
wife  were  the  property  of  the  husband,  and 
the  real  estate  thns  purchased  is  subject  to 
pay  his  debts. 

Campbell  v,  Bowles'  adm'r  &  als.,       652 

CORPORATIONS. 

1.  K,  as  the  general  freight  and  ticket 
agent  of  the  R.  &  P.  R.  R.  Co.,  gave  a  bond 
with  sureties.  The  rule  of  the  company  was 
that  he  should  settle  momhly;  and  though 
there  was  no  rule  on  the  subject,  it  was  expec- 
ted that  freight  and  tickets  should  be  paid  for 
in  cash.  K  seems  to  have  given  credit  at 
his  own  risk,  to  such  persons  as  he  chose,  for 
the  freight,  and  this  was  known  by  the 
president,  who  remonstrated  with  him  for 
doing  it.  He  did  not  settle  his  accounts 
promptly,  and  the  deficit  grew  for  eighteen 
months,  when  he  was  dismissed.  There  was 
no  fraudulent  concealment  of  these  facts  by 
the  officers  of  the  company,  though  the  sure- 
ties of  K  were  not  informed  of  them — Held: 
1.  The   sureties    are    not   released  from 

their  liability  for  the  default  of  K,  by 
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the  koowledg'e  of  the  officers  of  the  com- 
IMtny  that  he  gave  credit  for  the  freight 
delivered.  And  if  there  had  been  a  rule 
that  freight  should  be  paid  for  in  cash, 
and  that  rule  had  been  changed  after  the 
execution  of  the  bond,  that  would  not  have 
released  the  sureties. 
Richmond  &  Petersburg  R.  R.  Co. 
V.  Kasey  A  als.,  218 

2.  There  having  been  no  fraudulent  con- 
cealment of  the  fact  that  K  did  not  settle 
promptly,  the  failure  to  inform  the  sure- 
ties of  the  fact,  did  not  release  them  from 
their  liability  for  the  default  of  K. 

Idem,  218 

2.  The  rules  and  regulations  of  a  corpora- 
tion made  for  the  government  of  the  conduct 
of  its  officers,  do  not  become  terms  and  con- 
ditions of  the  bond  ot  its  officers  unless  such 
an  intention  is  expressed  on  the  face  of  the 
bond.  Idem,  218 

3.  In  an  action  against  a  railroad  company 
it  is  not  necessary  to  aver  in  the  declaration 
that  it  is  a  corporation  ;  nor  is  it  necessary 
to  prove  on  the  trial  that  the  defendant  is  a 
corporation,  unless  with  the  plea  there  is 
filed  an  affidavit  denying  that  it  is.  The 
court  will  ex  officio  take  notice  of  the  fact. 

Bait.   &   Ohio  R.   R.  Co.  v.  Sher- 
man's adm'x,  602 

COUNTIES. 

1.  The  constitution  of  the  state  does  not 
authorise  the  county  authorities  to  assess 
property  for  taxation  and  levy  taxes  upon  it 
independen  t  of  the  action  of  the  legislature. 

Va.  &  Tenn.  R.  R.  Co.  v,  Washing- 
ton County,  471 

2.  Under  the  present  legislation  of  the 
state  the  county  authorities  can  only  levy  a 
tax  upon  such  property  as  by  law  is  assessed 
with  state  taxes  in  the  county. 

Idem,  471 

3.  Under  the  present  legists tion  of  the 
state,  county  authorities  cannot  levy  a  tax 
on  the  real  estate  of  railroads  in  the  county, 
either  for  county,  township,  school  or  road 
purposes.  Idem,  471 

COUNTY  COURTS. 

1.  The  county  court  has  no  jurisdiction  at 
a  monthly  term  of  the  court,  to  render  a 
judgment  in  favor  of  an  attaching  creditor 
against  his  debtor.  Such  a  judgment  is  not 
simply  voidable,  but  is  absolutely  void,  and 
cannot  be  the  foundation  for  any  subsequent 
proceeding. 

Withers  v.  Fuller  &  als..  547 

2.  A  county  court  may  at  its  monthly  term, 
provide  for  the  preservation  of  attached 
effects,  and  a  garnishee  having  admitted 
his  indebtedness  to  the  debtor,  the  court  may 
order  him  to  pay  his  debt  to  a  receiver  ap- 
pointed by  the  court:  and  a  payment  to  the 

receiver  by  the  garnishee  is  a  valid 
878    ^payment,  and  a  discharge  of  his  in- 
debtedness as  to   the  attaching  cred- 
itor. Idem,  547 

3.  An  order  of  the  county  court  setting 


apart  a  homestead  for  the  widow  noon  the 
ex  parte  application  of  the  widow,  is  of  no 
effect  as  against  the  heirs  of  the  hnslnuid. 
Helm  V,  Helm's  adm*r  A  als.,  404 

CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  In  a  trial  for  a  felony  the  record  saya 
that  the  defendant,  l)eing  arraigned,  plead 
not  guilty  to  the  charges  against  him  in  said 
indictment  alleged.  And  a  panel  of  sixteen 
jurors  summoned  by  the  sheriff,  was  exam- 
ined by  the  court  and  found  free  from  alt 
legal  exceptions,  and  qualified  to  serve  aa 
such  jurors  according  to  law.  Wherenpca 
the  prisoner  struck  from  the  panel  four  of  the 
jurors,  and  the  remaining  twelve  constituted 
a  jury  for  the  trial  of  the  accused,  to  whom 
there  was  no  objection,  to- wit,  Ac  It  is  to 
be  inferred  that  the  jurors  were  properly 
summoned.  Lawrence's  case,  845 

2.  It  is  not  necessary  that  the  form  of  the 
oath  administered  to  the  jury  should  be  en- 
tered on  the  record  ;  but  it  is  sufficient  if  it 
appears  from  the  record  that  they  were  duly 
sworn.  Idem,  845 

3.  It  is  necessary  that  the  prisoner  shall  be 
present  in  person  when  arraigned  and  dnrinff 
his  trial ;  but  if  it  may  be  inferred  from  the 
record  that  he  was  present,  that  is  sufficient, 
though  it  is  not  formally  stated  that  he  waa 
present.  Idem,  845 

4.  It  is  not  necessary  that  the  prisoner 
should  be  present  when  the  jury,  which  had 
been  sent  out  for  the  night,  is  brought  in  in 
the  morning  and  sent  to  their  room. 

Idem,  845 

5.  The  attorney  for  the  commonwealth 
may  introduce  witnesses  in  chief  to  sustain 
the  charge,  whose  names  are  not  written  at 
the  foot  of  the  indictment.        Idem,  845 

6.  The  indictment  for  rape  charges  in  one 
count  that  it  was  done  by  force  and  against 
the  consent  of  the  female,  and  that  she  was 
under  twelve  years  of  age.  The  prisoner 
may  be  convicted  under  the  indictment  if  the 
jury  shall  believe  she  was  under  twelve  yeara 
of  age,  though  &he  consented  to  the  act. 

Idem,  845 

7.  The  prisoner  may  be  convicted,  though 
the  female  told  him  she  was  over  twelve 
years  of  age  and  he  had  reasonable  cause  to 
believe  that  she  was  over  that  age.  He 
takes  the  risk,  and  if  she  was  not  twelve 
years  old  he  is  guilty  under  the  statute. 

Idem,  845 

8.  A  case  in  which,  though  if  thejndgea 
of  this  court  had  been  on  the  jury  they  wonld 
have  found  a  different  verdict,  or  if  they  bad 
presided  at  the  trial  they  would  have  set 
aside  the  verdict  and  granted  a  new  trial,  as 
an  appellate  court  they  must  affirm  the  judg- 
ment. Idem.  845 

DEEDS. 

1.  A  deed  conveying  land  and  retaining  a 
vendor's  lien,  if  duly  recorded,  is  notice  of 
the  lien  to  subsequent  purchasers  of  the  land, 
though  the  record  of  the  deed  may  have  been 
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deitroyed,  and  such  purchaser  may  not  have 
known  that  a  lien  had  been  reserved. 
Armentront's  ez*ors  &  als.  v.  Gibbons 
A  als.,  632 

DEPOSITIONS. 

1.  Notice  is  given  to  take  depositions-  at 
two  distant  places  on  the  same  day.  The 
other  party  may  attend  at  one  of  the  places, 
and  object  to  the  depositions  taken  at  the 
other  place  for  want  of  notice  ;  but  if  he  at- 
tends by  his  counsel  at  both  places,  he  can- 
not except  to  the  depositions  taken  at  either 
or  both  places. 

Latham,  by,  &c,  v,  Latham,  307 

2.  Where  a  deposition  is  taken  and  read  in 
the  court  below,  without  objection,  it  is  too 
late  to  object  to  it  in  the  appellate  court. 

Bnrkholder  A   als.   v*   Ludlam  A 
aU.,  255 

DIVORCES. 

1.  In  suits   for  divorce  the  pleadings  and 

rules  of  evidence  are  the  same  as  in 
879    other  suits  in  equity,  except  that  *the 

bill  shall  not  be  taken  for  confessed, 
and  the  cause  must  be  heard  independent  of 
the  admissions  of  either  party  on  the  plead- 
ing:8.  But  where  the  answer  is  responsive 
to  the  bilL  the  defendant  is  entitled  to  the 
benefit  of  it,  as  in  other  cases  in  equity. 
Latham,  by,  Ac,  v.  Latham,  307 

2.  Although  the  fact  that  a  married  man  is 
seen  in  a  house  of  ill-fame,  is  strong  evidence 
of  the  crime  of  adultery,  yet  it  is  open  to  ex- 
planation; and  it  was  satisfactorily  ex- 
plained in  this  case.  Idem,  307 

3.  Desertion  is  a  breach  of  matrimonial 
duty,  and  is  composed,  first,  of  the  breaking 
off  of  the  matrimonial  cohabitation ;  and, 
secondly,  an  intent  to  desert  in  the  mind  of 
the  offender.  Both  must  combine  to  make 
the  desertion  complete.  A  mere  separation 
by  mutual  consent  is  not  desertion  by  either 
party.  Idem,  307 

4.  The  cruelty  that  authorizes  a  divorce  is 
anything  that  tends  to  t>odily  harm,  and  that 
thus  renders  cohabitation  unsafe ;  or,  as  is 
expressed  in  the  older  decisions,  that  in- 
volves danger  of  life,  limb  or  health. 

Idem,  307 

5.  There  may  be  cases  in  which  the  hus- 
band, without  violence,  actual  or  threatened, 
may  make  the  marriage  state  impossible  to 
be  endured.  There  may  be  angry  words, 
coarse  and  abusive  language,  humiliating 
insults,  and  annoyances  in  all  the  forms 
that  malice  can  suggest,  which  may  as 
effectually  endanger  life  or  health  as  per- 
sonal violence ;  and  which  therefore  would 
affoM  grounds  for  relief  by  the  court.  But 
what  merely  wounds  the  feelings,  without 
being  accompanied  by  bodily  injury  or  actual 
menace,  does  not  amount  to  legal  cruelty. 

Idem,  307 

6.  The  father  is  the  legal  custodian  of  the 
minor  diildren,  and  they  will  not  be  taken 
from  his  custody  without  the  strongest  rea- 
sons therefor.  Idem,  3«)7 


7.  If  the  application  by  the  wife  for  a 
divorce  is  refused  ;  if  the  court  is  satisfied 
that  she  is  the  chief  obstacle  in  the  way  of 
a  reconciliation,  and  that  the  husband  is, 
under  all  the  circumstances,  entitled  to  the 
custody  of  the  child,  it  is  impossible  to 
impose  terms  upon  him  and  to  say  he  shall 
be '  compelled  to  have  the  child,  under  the 
decree  of  the  court,  at  particular  place*  and 
times,  to  gratify  the  wishes  and  feelings  of 
the  mother.  Idem,  307 

8.  It  may  be  there  are  cases  in  which  the 
court  might  refuse  a  divorce,  and  yet  give 
alimony  to  the  wife.  But  if  the  husband  is 
willing  to  be  reconciled  to  the  wife  upon 
terms  she  can  properly  accept ;  if  he  has  not 
abandoned  her  ;  if  his  conduct  has  not  been 
such  as  to  justify  her  separation  from  him, 
she  is  not  entitled  to  alimony. 

Idem,  307 

DOMICILE  AND  RESIDENCE. 

1.  There  is  a  wide  distinction  between 
domicile  and  residence.  To  constitute  a 
domicile  two  things  must  concur :  First, 
residence ;  second,  the  intention  to  remain 
there  for  an  unlimited  time.  Residence  is 
to  have  a  permanent  home  for  the  time  l>eing, 
as  contradistinguished  from  a  mere  tempo- 
rary locality  of  existence. 

Long  V,  Ryan  A  a!.,  718 

2.  What  is  the  meaning  of  the  word  resi- 
dence, as  used  in  any  particular  statute,  must 
be  decided  by  its  particular  circumstances. 
The  word  is  often  used  to  express  a  different 
meaning,  according  to  the  subject  matter. 

Idem,  718 

3.  The  word  residence,  in  the  statute  in 
relation  to  attachments,  is  to  be  construed  as 
meaning  the  act  of  abiding  or  dwelling  in  a 
place  for  some  continuance  of  time. 

Idem,  718 

4.  While  on  the  one  hand  the  casual  or 
temporary  sojourn  of  a  person  in  the  state, 
whether  on  business  or  pleasure,  does  not 
make  him  a  resident  of  the  state  within  the 
meaning  of  the  attachment  law,  especially 
if  his  personal  domicile  is  elsewhere,  so  on 
the  other  hand,  it  is  not  essential  that  he 
should  come  into  the  state  with  the  intention 
to  remain  here  permanently,  to  constitute 
him  a  resident.  Idem,  718 

5.  R,  domiciled  in  Washington,  obtains  a 

contract  upon  the  W.  A  8.  railroad, 
88 0    *to  construct  three  sections  of  the  road, 

and  he  may  be  employed  to  build 
culverts  and  bridges  in  such  time  as  the 
engineer  of  the  road  may  fix.  He  rents  out 
his  house  in  Washington,  removes  his  family 
to  a  place  on  the  route  of  the  road,  and  keeps 
house.  Before  the  work  is  finished,  or  the 
time  for  completing  it  has  arrived,  an  attach- 
ment is  sued  out  against  his  effects — Hbi«d  : 
He  was  a  resident  of  the  state,  and  the  at- 
tachment quashed.  Idem,  718 

ELECTION. 

1.  G,  after  directing  that  his  estate  shall 
he  kept  together  for  the  support  of  his  wife 
and  children,  empowers  his  executor  to  sell* 
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if  he  shall  think  it  would  be  to  the  interest 
and  benefit  of  his  wife  and  children,  any 
part  of  the  estate  ''except  the  homestead 
known  as  Seg'uine  and  the  mills  and  appur- 
tenances thereto  attached/*  And  he  directs 
an  equal  division  of  his  estate  among^  his 
five  children.  Three  of  the  children  were 
by  a  former  wife,  who  had  inherited  one- 
third  of  Seg^uine.  G  bought  the  othcft  two- 
thirds,  lived  upon  it,  and  during  his  Rrst 
wife's  life  expended  some  $9,000  in  improve- 
ments upon  it.  In  1864,  the  Confederate 
government  impressed  the  timber  standing 
on  289  acres  of  Seguine,  and  G  having  re- 
ceived payment  for  it,  he  with  that  money 
and  some  of  his  own,  bought  two  tracts  of 
land  which  he  owned  at  his  death,  and  which 
passed  under  his  will — Held  : 

1.  The  will  does  not  make  a  case  of 
election  as  to  the  one-third  of  Seguine  ; 
but  the  three  children  by  the  first  wife  are 
entitled  to  take  that  third  by  inheritance 
from  their  mother,  and  to  share  equally 
with  the  other  two  children  in  the  estate 
of  their  father  G. 

Gregory  &  als.  v.  Gates  &  als.,  83 

2.  Tlie  will  does  make  a  case  of  elec- 
tion as  to  the  one-third  of  the  timber 
taken  from  Seguine,  and  the  said  three 
children  cannot  take  that  and  claim  under 
the  will.  Idem,  83 

EQUITY  JURISDICTION. 

1.  When  vendor  of  land  may  go  into  equity 
to  enforce  specific  performance  of  .the  con- 
tract, though  the  purchaser  is  in  possession, 
and  only  a  part  of  the  money  is  due,  he  hav- 
ing right  to  subject  the  land. 

See  Vendor  and  Purchaser,  No.  1, 

and 
Ayres  A  als.  v.  Robins,  105 

2.  A  court  of  equity  will  compel  the  con- 
veyance of  the  legal  title  of  land  claimed 
under  a  parol  gift,  supported  by  a  merito- 
rious consideration,  and  by  reason  of  which 
the  donee  has  been  induced  to  alter  his  con- 
dition and  make  expenditures  of  money  in 
valuable  improvements  on  the  land. 

Burkholder  &  als.  v.  Ludlam 

&  als.,  255 

3.  Bill  by  W  charges  that  W  and  wife 
conveyed  to  his  son  E,  a  tract  of  land  on 
the  consideration  that  E  should  provide  for 
and  take  good  care  of  W  and  his  wife  so 
long  as  they  may  live»«in  a  comfortable  man- 
ner, both  in  sickness  and  in  health,  and 
should  build  a  comfortable  dwelling-house 
for  them  on  the  land,  and  that  he  utterly 
failed  and  refused  to  comply  with  his  agree- 
ment. And  that  these  promises  were  fraud- 
ulently made  by  E  for  the  fraudulent  purpose 
of  obtaining  said  deed,  and  that  plaintiff 
relied  on  said  promises  and  would  not  have 
executed  said  deed  if  they  had  not  been  made; 
and  that  said  deed  was  obtained  by  means 
of  said  fraud  so  practiced  upon  him  by  E. 
Upon  demurrer  to  the  bill — Hbi«d  : 

1.  W  did   not  have  an  adequate  remedy 
at  law  for  the  failure  to  perform  either  of 


the   considerations   stated  in  the  bill,  and 
equity  has  jurisdiction  to  relieve  him. 
Wampler  v,  Wampler,  454 

2.  The  bill  charging  a  fraud  by  E  in  pro- 
curing the  deed,  on  that  ground  equity  has 
jurisdiction  to  give  relief. 

Idem,  454 

'  3.  The  court  of  equity  may,  upon  these 
facts,  if  sustained,  rescind  the  contract,  stt 
aside  the  deed,  and  put  the  parties  in  the 
same  position  they  were  before  the  contract 
was  made  and  the  deed  executed. 

Idem,  454 

881  *A.  Executions  are  improperly  issued 
by  foreign  plaintiffs  and  made  return- 
able in  four  weeks  :  though  under  the  statute, 
Code  of  1873,  ch.  183,  ^  40,  the  defendants  in 
the  executions  may  move  the  court,  or  the 
judge  in  vacation,  to  quash  them,  as  this 
must  be  done  upon  notice  to  the  plaintifiFs, 
and  can  only  be  done  by  publication  as  to  the 
foreign  plaintiffs,  under  these  circumstances 
the  defendants  may  enjoin  the  executioue. 
Suavely  &  als.  v,  Harkrader  &  als.,     487 

5.  Sea  Bankrupts,  No.  3,  and  McAdea  & 
als.  V,  Keen  A  als..  400 

6.  For  the  jurisdiction  of  state  courts  when 
the  defendant  becomes  bankrupt,  and  hew 
they  should  proceed,  see  Practice  in  Chan* 
eery.  No.  5,  and 

Barr,  assignee,  v.  White  &  als.,  531 

7.  It  is  not  necessary  since  the  revision  of 
the  law  in  1849,  that  a  judgment  creditor 
shall  exhaust  his  remedies  at  law  before  go- 
ing into  equity  to  subject  the  lands  of  his 
debtor,  or  his  fraudulent  alienees,  to  satisfy 
his  judgment. 

Idem,  531 

Price  V,  Thrash,  SIS 

8.  Person  holding  a  vendor's  lien  on  land 
may  proceed  to  subject  the  land  without  ask- 
ing an  account  of  the  personal  estate. 

See  Liens,  No.  4,  and 
Armentrout*s  exor's  &  als.  v.  Gib- 
bons &  als. ,  632 

9.  L,  was  indebted  to  the  firm  of  J,  M,  S  a 
O.  After  the  death  of  S,  L  drew  a  bill  of 
exchange  on  O,  who  was  largely  indebted  to 
him,  for  the  amount  of  his  debt  due  to  the 
firm,  and  the  bill  was  accepted  and  protested 
for  non-payment,  and  notice  to  L  was  given. 
M  and  h  died,  and  O  and  J  were  declared 
bankrupts.  M's  executrix  filed  her  bill 
against  the  executors  of  L  and  S  and  the  as- 
signees of  J  and  O,  to  recover  the  amount  of 
the  bill,  and  to  have  it  applied  according  to 
the  interests  of  the  parties.  Upon  demurrer 
to  the  bill— Hki^d  :  That  a  court  of  equity 
had  jurisdiction  in  the  case. 

Martin's  ex'x  v,  Lewis'  ex'or,  672 

10.  In  such  a  case  parol  evidence  is  not 
admissible  to  prove  that  at  the  time  the  bill 
was  drawn  it  was  expressly  agreed  between 
M,  who  acted  for  the  firm,  and  the  agent  of 
L,  who  drew  the  bill,  that  if  it  was  accepted 
by  O,  it  was  to  be  taken  in  full  of  the  debt  of 
L,  and  he  was  not  to  ht  liable  further  for  it  or 
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big  debt;  and   without   thU   BKreei 

agent  of  L,  would  not  have  drawn  the  bill. 

Idem,  672 

II.  It  aot  beiair  claimed  that  there  waa  any 
fraud  or  misrepreaeatatioa  in  the  iransac- 
tioti,  it  is  not  a  case  ia  which  a  court  of 
cqnitjwill  correct  the  paper  so  aa  to  conform 
it  to  the  alleged  agreement  between  the 
partiea.  Idem,  672 

EVIDENCE. 

1.  In  an  action  under  the  statute  bj  the 
idminisirator  oF  a  party  killed  upoti  a  rail- 
road track  against  the  company,  the  plain- 
tiff may  on  the  trial,  and  before  the  teatimony 
U  concluded,  prove  that  the  deceased  left  a 
Kidow  and  children. 

Bait.  &  Ohio  R.  R-  Co.  v.  Sherman's 
adm'x,  602 

2.  When  statement*  of  one  person  na  to  a 
contract  in  which  another  party  is  interested 
will  be  competent  evidence  against  this 
other  parly. 

Steptoe  V.  Pollard,  689 

EXCEPTIONS— Bill  of. 

1>  Tbe  writ  of  maadamu*  will  lie  to  compel 
tbe  judge  to  sign  a  bill  of  exceptions  taken 
to  bis  rulinga  and  tendered  to  him  during 
the  term,  if  the  truth  of  the  c««e  be  fairly 
■tited  therein. 

Page  f.  Clopton,  Judge,  415 

2.  Where  a  bill  of  exceptions  is  tendered 
which  does  not  fairly  slate  the  truth  of  the 
ciM,  it  is  the  duty  of  the  judge,  with  the  aid 
of  the  counsel,  to  settle  the  bill,  and  when  so 
Milled  to  sign  it ;  aad  if  he  refuses  to  do 
thii  mandamus  will  lie  to  compel  him. 

Idem,  41S 

682  *3.  The  usual  practice  is  to  give  no- 
tice of  the  exception  at  the  time  the 
decision  Is  made,  and  reserve  liberty  to  draw 
npaud  present  the  bill  for  settlement  and 
tigniug,  either  during  the  trial,  or  after  the 
trial  and  during  the  term,  as  may  be  allowed 
bi  tbe  court,  but  it  must  l>e  signed  during 
the  term  at  which  final  judgment  ia  rendered. 
And  it  will  be  disregarded  in  the  appellate 
coart,  if  signed  after  the  end  of  such  ' 
although  signed  pursuant  to  a  previous 
allowing  it,  unless-perhaps— such  order  be 
made  by  consent  of  parlies. 

1.  The  rule  aa  to  notice  of  an  inteotion  to 
take  an  exception,  or  of  taking 
of  the  ruling  does  not  apply 
fioe,  in  which  the  exceptant  and  the  judge 
are  the  only  parties.  Idem, 

EXECTITIOMS. 

1-  For  the  powers,  duties  and  liabilities  of 

■htriSs   dealing    with    executions   la    theii 

baodi.  see  Sheriff,  passim,  and 

Grandataff,  late  sheriff  &  als.  v. 

Kidgely,  Hampton  &  Co.,  ] 

In  a  suit  by  infants  who  have  removed  out 

of  the  state,  by  their   next   friend,   against 

their  Virgimia  guardian,  they  ask  that  their 

property  may  l>e  transferred  to  their  foreign 


guardian;  and  the  court  decrees  that  the 
unt  found  to  be  due  from  the  Virginia 
guardian  to  the  several  plainlifis  shall  be 
paid  to  the  foreign  guardian,  and  that  he 
may  sue  out  execution  on  the  decree.  Upon 
appeal,  so  much  of  the  decree  as  directs  the 
payment  lo  the  foreign  guardian  is  reversed, 
and  he  is  directed  to  proceed  according  to 
statute  to  have  the  infants'  estate  re- 
moved, and  when  that  is  done  Ihe  circuit 
«urt  may  decree  that  said  several  sums 
ihall  be  paid  over  to  him.  Without  any  fur- 
ther proceeding,  several  executioaa  are  sued 
out  in  the  name  of  the  iafanta  for  the 
amounts  due  them  respectively,  Ihe  execu- 
tions being  made  returnable  in  less  than 
four  weeks,  and  the  Virginia  guardian  en- 
joins the  executions— Hkld  : 

1.  Every  execution  should  conform  ac- 
curately to  Ihe  judgment  ordecree  which  It 
is  used  to  enforce;  and  as  the  decree  di- 
rected the  money  to  be  paid  to  the  foreign 
Kuardian,  and  authorised  him  to  sue  out 
execution,  the  executions  were  irregularly 
and  unlawfully  issued. 

Suavely  &  als.  v.  Harkrader  &  als..     487 

2.  The  court  of  appeals  having  rci-ersed 
so  much  of  the  decree  of  the  circuit  court  as 
directed  the  money  to  be  oaid  to  the  for- 
eign guardian,  and  authorized  him  to  sue 
out  execution,  it  waa  irregular  and  illegal 
to  issue  the  executioMs  until  the  circuit 
court  had  decreed  the  payment  of  the 
money.  Idem,  487 

3.  Although  under  Ihe  statute,  Code  of 
1873.  ch.  IS3,  §  40.  Ihe  defendants  In  the 
executions  might  have  moved  the  court  or 
the  judge  In  vacation  toquaah  them,  as  this 
must  be  done  upon  notice  to  the  plaintiffs, 
and  could  only  be  done  by  publication  as  to 
these  foreign  plaintiffs,  under  the  circum- 
staoces  the  defendants  were  entitled  to  en- 
join the  executions.  Idem,         487 


1.  An  executrix  receiving  in  December, 
1864,  payment  in  Confederate  mouey,  of  a 
debt  due  before  the  war,  well  secured.  Is 
guilty  of  a  devastavit,  though  Bhe  had  been 
informed  by  the  Confederate  asaeasor,  that 
she  must  take  an  oath,  or  plet'ije  herself,  to 
receive  payment  of  anie-lwllum  debts  in 
Confederate  currency,  or  pay  her  taxes  In 
gold  or  silver:  and  she  recei-vcd  the  pay- 
ment very  reluctantly  under  the  pressure  of 
this  threat. 

Patteson  &als.  v.  Bondurant's  ex'ora 
&alB..  94 

2.  The  executor  of  the  debtor,  paying  the 
debt  to  theexecutrix,  knowing  itie  constraint 
under  which  she  acted;  that  she  waa  unwill- 
ing to  receive  such  payment;  that  she  had 
no   use  for   the  money,  but   if   received   she 

would  have  t«  invest  it,  participated  in 
883    the  devastavit,  and  the  testator's  "es- 
tate is  primarily  liable  to  pay  the  debt. 


Idet 


94 


80  GRATT. 


Virginia  Reports,  Annotated. 


INDEX 


<l 


3.  D  died  in  1856,  and  by  hia  will  directed 
that  any  land  of  hia  eatate  remaioins^  after 
payment  of  hia  debta  and  funeral  ezpenaea, 
aboold  be  inreated  by  his  executor,  and  the 
interest  applied  to  pay  an  annuity  left  to  hia 
wife.  la  JanuarT,  1860,  the  executor  haa  in 
hia  hands  $4,99  L 84.  In  1862,  he  inveats  in 
hia  own  name  $5,900  in  Confederate  eis^ht 
per  ceMt.  b<n>da.  In  December,  1864,  he  ap- 
pUea  to  and  obtains  from  the  judge  of  the 
circuit  court  of  Richmond  an  order  authoriz- 
iniT  biin  t*  inveat  $5,900  which  he  held  in  hia 
hands  as  executor,  in  Confederate  bonds, 
and  he  inveata  the  amount  in  February, 
1865— HBI.D : 

1.  The  statute  did  not  authorize  the  in- 
vestment of  the  fund  in  his  hands,  which 
was  in  fact  g^ood  money,  in  Confederate 
bonda,  in  1865. 

Carter  v.  Dulaney  A  ala.,  192 

2.  The  bonds  invested  in  1862  were  in- 
vested in  hia  own  name,  and  were  his 
bonds,  thouffh  he  may  have  intended  to 
hold  them  for  the    estate.  Idem,      192 

3.  The  executor  is  not  to  be  credited  for 
the  amount  of  the  investment,  but  is  liable 
for  the  amount  in  hia  hands  in   January, 

1860.  Idem,  192 

4.  When  there  may  be  a  decree  against  an 
adminiatrator  and  his  sureties  in  favor  of 
diatributeea,  without  requiring^  refunding 
l>onds. 

See  Infanta,  No.  1,  and 
Harman  &  ala.  v,  Davis'  adm*r  & 
als.,  461 

5.  It  is  error  to  decree  that  an  administra- 
tor de  bonis  non  shall  pay  a  debt  of  his  testa- 
tor out  of  the  aaaets  in  his  hands,  upon  an 
admission  in  hia  answer  that  there  are  debts 
due  the  eatate  uncollected  more  than  suffi- 
cient to  pay  all  the  debta. 

Kent's  adm'r  v.  Cloyd's  adm'r,  555 

6.  Where  a  crediter'a  bill  haa  been  filed 
against  the  adminiatrator,  devisees  and  lega- 
tees, and  a  decree  for  an  account  has  been 
made  in  the  cauae,  no  other  creditor  of  the 
estate  can  maintain  a  aeparate  suit  in  an- 
other court  for  the  satiafaction  of  his  debt. 
And  if  the  bill  shows  he  had  knowledge  of 
the  decree  for  an  account  in  the  first  suit, 
his  suit  will  be  dismissed  upon  demurrer  to 
the  bilL  Idem,  555 

FINES. 

1.  Fines  imposed  for  a  violation  of  law  are 
embraced  in  the  act  of  1871,  known  as  the 
funding  act,  and  a  person  upon  whom  such 
a  fine  ia  imposed  may  discharge  it  by  the 
over-due  coupons  taken  from  the  bonds  men- 
tioned in  said  act. 

Clarke  v.  TyBer,  Sergeant,  134 

FOREIGN  JUDGMENTS. 

1.  That  the  ju^igment  of  one  state  may 
have  in  another  the  effect  provided  for  by 
the  conatitntion  of  the  United  Statea,  Article 
IV,  aection  1,  and  the  act  of  congreaa  of  May 
26, 1790,  the  court  in  which  the  judgment 
waa  rendered  mnat  have  had  jurisdiction  of 
the  caae  when  it  pronounced  the  judgment. 
Bowler  v.  Hnaton.  266 


2.  Whether  or  not  a  defendant  reaides  in 
the  atate  in  which  the  action  ia  b&ought,  be 
must  be  summoned,  or  appear  in  person  or 
by  attorney,  in  the  auit,  in  order  to  give  the 
court  juriadiction  of  the  caae,  ao  aa  to  give 
its  judgment  the  effect  in  another  atate  pro- 
vided for  by  the  constitution  and  act  of  con- 
gress. Idem,  2b6 

3.  It  is  perfectly  competent  for  a  defend- 
ant, in  an  action  in  one  state,  on  a  judgment 
rendered  in  another,  to  plead  and  show  in 
his  defence  that  he  waa  not  summoned,  and 
did  not  appear,  in  peraon  or  by  attoraej,  in 
the  suit  in  such  other  court;  and  that,  too, 
even  though  it  be  expressly  stated  in  the 
record  of  the  suit  in  that  court  that  he  wu 
actually  summoned  and  did  so  appear. 

Idem,  266 

4.  This  defence  ought  to  be  made  by  spe- 
cial plea.  Idem,  266 

5.  One  member  of  a  diaaolved  partnership 
has  no  authority,  unleas  specially  given,  to 
retain  an  attorney  to  defend  the  other  mem- 
bers of  the  late  firm  in  an  action  brought 
against  them.  Such  authority  does  not  re- 
sult from  the  partnership  itself. 

Idem,  266 

884  *6.  A  judgment  rendered  in  another 
atate  against  all  the  members  of  a 
partnership,  after  its  dissolution,  does  not 
personally  bind  a  member  of  said  partner- 
ship not  served  with  process,  and  not  appear- 
ing in  the  case,  although  the  other  members 
were  served,  or  appeared  and  cauaed  an  ap- 
pearance for  all.  Idem,  266 

7.  A  judgment  in  New  York  under  the  Code 
of  procedure  of  that  state  against  the  mem- 
bers of  a  dissolved  partnerahip,  one  of  whon 
was  not  served  with  process  and  did  not  ap- 
pear in  person  or  by  attorney  in  the  suit,  is 
not  such  a  judgment  aa  ia  contemplated  bj 
the  constitution  and  act  of  congreaa,  as  to 
such  person.  Idem,  266 

GIFTS. 

1.  B,  who  married  the  daughter  of  C 
bought  a  lot  when  he  was  poor,  and  C  in 
good  circumstancea.  B  being  unable  to  pay 
for  the  lot,  turned  it  over  to  C,  who  paid  for 
it,  took  the  title  in  hia  own  name,  and  com- 
menced to  build  a  houae  on  it  for  his  daugh- 
ter, the  wife  of  B:  Before  the  house  was 
finished  B  removed  with  his  family  to  another 
town  and  engaged  in  business,  which  was 
succeeding  well,  when  C  offered  that  upon 
condition  that  he  would  return,  he  would  turn 
over  the  lot  and  unfinished  building  to  the 
wife  of  B  as  her  own  property.  B  acceded  to 
this,  and  with  his  family  returned,  and  he 
paid  the  expenses  of  doing  so,  and  then  with 
his  own  earninga  and  that  of  hia  wife  finiahed 
the  building,  took  poaaeaaion,  and  had  re- 
mained therein  for  about  twelve  yeara;  but 
no  deed  was  made  by  C  to  the  property  until 
the  inaolvency  of  C  and  after  judgments 
were  obtained  against  him  and  duly  docketed. 
The  houae  and  lot  waa  then  conveyed  by  C 
to  a  trustee  for  the  wife  of  B  in  con^eration 
of  five  dollara  and  love  and  affection.  In  a 
auit  by  the  judgment  creditora  to  annul  the 
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dMd  a'^d  enforce  th*ir  liens— Hki.d:  That 
thetirtte  to  th*  h*w»e  and  lot  was  in  the 
tiottcc  of  the  Witt  and  chUdren  of  B,  and 
that  the  liepa  oi  the  judgrmenU  agalnat  C 
did  aot  attach  to  the  property. 

Bnrkholder  &  als.  v,  trudlam  &  als.,    Z55 

2.  A  conrt  of  equity  will  compel  the  con- 
veyito^of  the  lejral  title  of  land  claimed 
nnd«r  a  parol  fir* t.  supported  by  a  merito- 
rioua  consideration,  and  by  reason  of  which 
the  donee  has  l>een  induced  to  alter  his  con- 
dition, and  make  expenditures  of  money  in 
valuable  improvements  on  the  land. 

Idem,  255 

GUARDIAN  AND  WARD. 

1.  In  a  suit  by  a  guardian  for  the  sale  of 
his  ward's  lands,  a  decree  is  made  appointinfir 
commiaaioners  to  sell  it;  and  October,  1859, 
they  sell  the  land  at  public  auction,  when 
the  guardian  becomes  the  purchaser  at  a  full 
price,  makes  the  cash  payment,  and  executes 
his  two  bonds  with  sureties,  for  the  deferred 
payments.  All  the  papers  in  the  cause  were 
destroyed  by  the  Union  forces  during  the 
war,  except  the  order  book  of  the  court  ex- 
tending from  1858  to  1863,  and  the  two  bonds 
of  the  purchaper,  which  were  found  among 
scattered  papers  in  the  office.  The  purchaser 
Koea  into  possession  of  the  land,  which  he 
has  held  ever  since  without  question.  Though 
the  order  t)ook  docs  not  contain  a  decree  con- 
firming the  sale,  yet  no  question  having 
been  made  as  to  the  purchaser's  title  down  to 
1373,  when  suit  U  brought  by  the  commls- 
kioncr  and  the  parties  entitled  to  the  pro- 
ceeds, against  the  purchaser's  assignee  in 
bankruptcy,  and  the  sureties  of  the  purchas- 
er, to  enforce  the  payment  of  the  purchase 
money  of  the  land,  which  had  fallen  very 
much  in  value,  the  sale  will  be  held  to  be  valid, 
and  the  sureties  in  the  bonds  held  liable. 
Reed  V.  Jones  &  als.,  123 

HOMESTEADS. 

1.  A  widow  whose  husband  has  died  leav- 
ing no  children  and  no  debts,  and  has  not 
claimed  the  homestead  in  his  lifetime,  U  not 
entitled  to  a  homestead    in    his    estate    as 

against  his  heirs.  .     ^     ,  ^/xa 

Helm  V.  Helm's  adm'r  A  als.,  404 
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886       *2.  An  order  of  the  county  court  set- 
ting apart  a  homestead,  made  upon  the 
ex  parte  application  of  the   widow,  is  of  no 
effect  as  against  the  heirs.       Idem,  404 

3.  A  deed  of  trust  to  secure  a  debt  executed 
by  the  grantor  and  his  wife  conveying  real 
and  personal  estate  which  had  been  pre- 
viously set  apart  by  the  husband  as  his 
homestead,  has  priority  over  the  homestead 
exemption,  and  the  said  property  may  be 
subjected  to  satisfy  the  debt. 

White  V.  Owen  &  als.,  « 

4.  Quaere:  Whether  a  deed  of  trust  by  the 
husband,  in  which  the  wife  did  not  join, 
would  have  priority  over  the  homestead  ex- 
empUon.  lAtm,  43 

HUSBAND  AND  WIFE. 
1.  For  the  general  powers  of  a  married 


woman  over  her  separate    estate, 
opinion  of  Burks,  J.,  in 

Bank  of  Greensboro'  v,  Chamt>ers  & 
als.,  202 

2.  In  contemplation  of  a  marriage  between 
C  and  M,  a  deed  of  marriage  settlement  is 
executed  by  which  C  conveys  to  a  trustee  his 
dwelling-house  and  lot  in  Danville,  other 
real  estate,  all  his  personal  property,  includ- 
ing his  tobacco  fixtures,  in  trust  for  the  sep- 
arate use  of  his  intended  wife  for  life, 
remainder  to  their  children.  The  purpose  of 
the  settlement,  as  expressed  in  the  deed,  is 
to  provide  a  home  for  the  wife  and  children, 
and  the  only  power  of  alienation  expressed 
in  the  deed  is,  that  the  trustee  may,  on  the 
written  request  of  the  wife,  sell  and  reinvest 
on  the  same  trusts.  C,  who  before  the  mar- 
riage was  a  manufacturer  of  tobacco,  after 
the  marriage  carried  on  the  business  in  the 
name  of  his  wife,  and  to  obtain  advances 
of  money  to  carry  on  the  business,  C  and 
his  wife  and  the  trustee  conveyed  the  house 
and  lot  to  a  trustee  to  secure  the  advances 
— Hbi<d:  Looking  to  the  purpose  and  the 
whole  provisions  of  the  deed  of  marriage 
settlement,  the  wife  had  no  power  to  con- 
vey her  interests  in  the  property  for  the  pur- 
pose of  securing  said  advances. 

Idem,  202 

3.  As  to  covenants  by  a  married  woman, 
see  Marriage  Settlements,  No.  4,  and 

Justis  V,  English  &  als.,  565 

4.  In  the  case  of  a  deed  to  a  trustee  for  the 
separate  use  of  a  married  woman,  the  con- 
sideration was  paid  by  money  derived  from 
her  earnings,  and  there  was  no  agreement, 
either  ante  or  post  nuptial,  that  she  should 
be  entitled  to  her  earnings;  and  the  husband, 
though  during  the  time  of  these  earnings 
generally  absent  from  home,  had  not  deserted 
her.  The  earnings  of  the  wife  were  the 
property  of  the  husband,  and  the  real  estate 
thus  purchased  is  subject  to  pay  his  debts. 

Campbell  v.  Bowies'  adm'r  &  als.,       652 

INDICTMENTS. 

1.  An  indictment  charged  that  the  accused 
'*did  feloniously  and  maliciously  burn  a  ce]> 
tain  barn  and  the  property  therein,  the  said 
bam  and  the  property  therein  being  the 
property  of  one  H.  H.  Dulaney,  and  situated 
in  the  county  aforesaid,  which  said  bam  and 
the  propertv  therein  was  then  and  there  of 
the  value  of  $1,500"— Hbi,d:  Sufficient  under 
ch.  188,  §  6,  Code  1873. 

Wolf's  case,  833 


INFANTS. 

1.  In  a  suit  by  the  widow  and  infant 
children  of  H,  against  D,  the  administrator, 
and  his  sureties,  for  a  settlement  of  his  ac- 
counts, and  for  distribution,  a  commissioner 
reports  D  debtor  in  $7,942.39;  to  which  D 
excepU.  He  afterwards  withdraws  his  ex- 
ceptions, and  there  is  a  decree  by  consent  of 
all  the  parties,  by  which  D  and  his  sureties 
admit  there  U  due  $5,000  for  distribution 
among  the  i^aintiffs;  and  the  plaintiffs  con- 
senting to  accept  this  sum,  there  is  a  decree 
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for  the  payment  to  the  widow  of  one-third 
and  the  infant  plaintiffs  the  two-thirds,  pay- 
able in  one,  two  and  three  years.  After- 
wards D  and  his  sureties  file  a  bill  of  review, 
on  the  grounds  that  the  infant  plaintiffs 
could  not  consent  to  the  decree,  and 
886  ♦that  no  refunding  bonds  were  re- 
quired by  the  decree— Hki^d: 

1.  It  was  not  error  to  decree  in  the  cause 
in  favor  of  the  plaintiffs  because  some  of 
them  were  infants.  They  do  not  complain 
of  the  decree;  and  though  the  infants  were 
incapable  of  consenting  to  the  decree,  it  is 
binding  upon  them  if  for  their  benefit;  and 
the  court  having  the  whole  case  before  it, 
and  being  satisfied  the  decree  is  for  their 
benefit,  there  is  no  error  on  the  face  of  the 
decree  for  which  it  could  be  reviewed  and 
reversed. 

Harman  &  als.  v,  Davis'  adm'r  & 
als.,  461 

2.  There  was  no  error  in  the  decree  in 
not  requiring  refunding  bonds  to  be  given 
by  the  plaintiffs.  This  would  have  been 
incompatible  with  the  evident  intent  and 
legal  effect  of  the  decree,  which  was  that 
the  sum  decreed  to  be  paid  by  D  and  his 
sureties  was  in  his  hands  for  distribution 
among  the  plaintiffs.  And  the  acknowledg- 
ment and  consent  of  D,  stated  in  the  decree, 
was  a  waiver  of  any  right  of  his  to  require 
refunding  bonds.  Idem,  461 

*      INSURANCE. 

1.  C  takes  out  a  policy  of  insurance  on  his 
life  for  the  benefit  of  his  wife.  The  insur- 
ance company  fails  in  the  lifetime  of  C.  C 
may  sue  in  his  own  name  to  recover  the  pre- 
miums he  has  paid. 

Universal  Life  Ins.  Co.  v.  Cogbill  & 

als. ,  72 

Same  v.  Dupuy  &  als.,  72 

2.  A  foreign  insurance  company  has  de- 
posited bonds  with  the  treasurer  of  the  state 
in  pursuance  of  the  statute,  and  fails.  A 
policy  holder  may  sue  the  company  in  the 
circuit  court  of  the  city  of  Richmond,  and 
make  the  treasurer  a  party  defendant  to  sub- 
ject the  bonds  in  his  possession  to  satisfy 
the  premiums  he  has  paid  upon  the  policy. 
See  act  of  April  4,  1877,  amending  §  32,  ch. 
36,  Code  of  1873,  p.  368.  Idem,  72 

3.  If  in  such  case  the  commonwealth  is 
made  a  defendant,  it  is  not  cause  for  dismiss- 
ing the  bill  on  demurrer;  but  the  bill  should 
be  dismissed  as  to  the  commonwealth. 

Idem,  72 

4.  In  such  case  the  treasurer  represents  the 
commonwealth  as  a  public  ofiBcer,  and  the 
case  is  embraced  in  the  statute.  Code  of  1873, 
ch.  44,  §  7,  giving  to  the  circuit  court  of  the 
city  of  Richmond  exclusive  jurisdiction  in 
cases  in  which  certain  state  officers  named 
are  necessary  or  proper  parties. 

Idem,  72 

INTEREST. 


1.  How  trustee  will  be  charged  with  inter- 
est, see  Trust  and  Trustees,  No.  3,  4,  and 

Coltrane  v,  Worrell,  434  '  isfy  the  judgment. 


2.  Under  the  act  of  1874,  ch.  122,  g  5.  in 
relation  to  interest  on  money,  in  an  action 
on  a  usurious  contract,  the  judgment  is  to 
be  for  the  principal  sum  ascertained  to  be 
due  after  deducting  the  usury,  and  interest 
on  that  principal  from  the  date  of  the  judg- 
ment. 

King  V,  Buck  A  als.,  428 

JUDGMENTS. 

1.  See  Foreign  Judgments,  passim,  and 

Bowler  v,  Huston,  266 

2.  In  1866,  C,  by  an  agreement  in  writing, 
sold  and  conveyed  to  W  a  lot  in  Danville. 
The  agreement  was  never  recorded,  and  the 
deed  was  not  recorded  until  September  18th, 
1873.  W  having  paid  all  the  purchase  money 
to  C,  conveyed  the  lot  to  R,  to  secure  to  him 
a  debt  of  $4,000.  This  deed  was  recorded  on 
the  24th  of  August,  1866.  In  April,  1868,  W 
was  declared  a  bankrupt,  giving  in  the  lot  as 
a  part  of  his  estate.  In  May,  1868,  the 
register  in  bankruptcy  conveyed  to  the  as- 
signee in  bankruptcy;  and  in  September, 
1868,  on  the  joint  application  of  the  assignee 
and  R,  as  a  lien  creditor  of  the  bankrupt,  the 
court  in  bankruptcy  ordei'ed  a  sale  of  the 
lot;  and  the  sale  was  made  to  R,  and  on  the 
18th  of  November  confirmed,  and  the  as- 
signee directed  to  convey  the  lot  to  R;  which 
was  done  on  the  same  day,  and  R  took  pos- 
session.    In  July,  1872.  M  recovered  a 

887    judgment  against  C  in  *the  corpora- 
tion   court    of    Danville,    which   was 
docketed  on  the  11th  of  March,  1673— Hbld: 
Though  M  had  notice  of  the  sale  by  C  to  W, 
the  lot  is  liable  to  satisfy  the  judgment,  not- 
withstanding all  the  subsequent  conveyances 
and  proceedings  in  relation  to  said  lot 
March,  Price   &.  Co.   v.  Chambers  A 
al.,  299 

3.  For  the  rights  of  a  judgment  creditor 
against  the  estate  of  a  bankrupt,  see  Bank- 
rupts, No.  2,  3,  and 

McAden  A  als.  v.  Keen  A  als.,  400 

4.  If  B,  a  judgment  debtor,  purchases  land 
and  procures  it  to  be  conveyed  to  J  as  the 
purchaser,  and  J  conveys  it  in  trust  to  secure 
a  bona  fide  debt,  the  creditor  not  being  in- 
formed that  it  had  been  so  purchased  by  B 
and  conveyed  to  J,  the  judgment  creditor  of 
B  has  no  lien  upon  the  land  for  his  debt  as 
against  the  creditor  under  the  deed  of  trust. 

Moore  and  als.  v.  Sexton's  ez'x,  505 

5.  It  is  not  necessary,  since  the  revision  of 
the  law  in  1849,  that  a  judgment  creditor 
shall  exhaust  his  remedies  at  law  before  go- 
ing into  equity  to  subject  the  lands  of  his 
debtor,  or  his  fraudulent  alienees,  to  satisfy 
his  judgment.     Code  of  1873,  ch.  182,  g§  6, 9. 

Price  V,  Thrash,  515 

Barr,  assignee,  v.  White  A  als.,  531 

6.  The  remedy  in  equity  against  the  real 
estate  is  not  dependent  upon  inadequacy  of 
the  legal  remedy  to  satisfy  the  judgment  out 
of  the  personal  estate,  or  the  insufficiency  of 
such  estate  for  that  purpose;  but  it  may  ai- 
ways  be  resorted  to  whether  there  be  or  not. 
personal  estate  of  the  debtor  sufficient  to  sat- 


Idem, 
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7.  There  beinfjr  no  averment  in  the  bill 
fi  ed  by  the  judgement  creditor  to  subject  the 
debtor's  land  to  pay  the  debt,  or  admission  or 
proof  that  the  rents  and  profits  of  the  land 
will  not  pay  the  debt  in  five  years,  it  is  error 
to  decree  a  sale  of  the  land  before  having 
this  enquiry  made.  Idem,  515 

8.  But  where  in  such  cases  the  bill  avers 
that  the  rents  and  profits  will  not  pay  the 
debt  in  five  years,  and  the  bill  is  taken  for 
confessed,  it  is  not  necessary  to  direct  such 
an  enquiry  before  decreeing  a  sale  of  the 
land. 

Barr,  assignee,  v.  White  &  als.,  531 

9.  L  owned  a  tract  of  land  which  he  culti- 
vated, and  a  younger  brother  and  two  sisters 
lived  with  him,  but  not  as  tenants.  There 
were  liens  on  the  land,  and  L  owed  his 
brothers  and  sisters  money.  By  parol  con- 
tract L  sold  the  land  to  his  brother  and 
sisters,  they  assuming  to  pay  the  liens, 
and  paying  the  balance  in  his  bonds,  which 
they  delivered  to  him,  and  they  took  and 
held  possession  of  the  land.  L  afterwards 
conveyed  the  land  to  them,  but  before  the 
deed  was  recorded  H  docketed  a  judgment 
which  he  had  recovered  against  L  after  the 
parol  agreement  had  been  made  and  carried 
into  effect — Hbld  :  The  judgment  is  not  a 
lien  upon  the  land. 

Long  Sl  als.  v,  Hagerstown  Agric. 
Imp.  Manf.  Co.,  665 

10.  When  United  States  court  has  no 
jurisdiction  to  render  a  judgment,  and  the 
judgment  is  invalid,  see  Jurisdiction  U.  S. 
Courts,  No.  1,  and 

Nulton  &  als.  v,  Isaacs  &  als.,  726 

JURISDICTION  OF  U.  S.  COURTS. 

1.  In  a  cause  in  the  circuit  court  of  the 
United  States,  brought  by  citizens  of  Mary- 
land, against  the  Bank  of  the  Valley  of  Vir- 
ginia, to  have  the  assets  of  the  bank  admin- 
istereid,  upon  the  petition  of  the  plaintiffs 
and  upon  notice  to  N,  one  of  the  debtors  of 
the  bank  and  a  citizen  of  Virginia,  the  court 
rendered  judgments  against  him  for  the 
amount  due— Hbld  :  That  N,  being  a  citizen 
of  Virginia,  the  United  States  court  had  no 
jurisdiction  in  t-he  case  to  render  the  judg- 
ments against  N,  and  they  were  invalid  as 
judgments. 

Nulton  &  als.  v»  Isaacs  &  als.,  726 

LACHES  AND  LAPSE  OF  TIME. 

1.  See  Marriage  Settlements,  No.  4, 
and 
Justis  V,  English  &  als.,  565 
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•LIENS. 


1.  See  Judgments,  No.  2,  4,  and 
March,  Price  &  Co.  v.  Chambers 
&  al., 

Moore  &  als.  v.  Sexton's  ex'x, 

2.  See  Gifts,  No.  1,  and 
Burkholder  &  als.  v,  Ludlam  &.  als., 

3.  See  Bankrupts,  No.  2,  3,  and 
McAden  &  als.,  v.  Keen  &  als., 
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4.  In  1856  M  sold  and  conveyed  her  share 


of  a  tract  of  land  to  her  brothers,  J  and  H' 
reserving  a  vendor's  lien  in  the  deed  for 
$1,204.93.  In  1860  J  and  H  sold  and  conveyed 
with  general  warranty  the  whole  tract  to  A 
for  $^,500,  of  which  one-third  was  paid  in 
cash,  and  bonds  of  $2,000  given  to  H,  pay- 
able in  each  year  from  1861  to  1867,  and 
$1,666.66  m  1868,  reserving  in  the  deed  a 
vendor's  Hen  as  security.  In  1860  H  assigned 
the  four  bonds  falling  due  in  1865-66-67  and 
68  to  K,  and  K  assigned  to  G  in  April,  1861. 
the  l)ond  due  in  1866,  and  in  November,  1865, 
she  assigned  to  G  the  bond  due  in  1867.  In 
the  latter  part  of  1860,  or  the  first  of  1861,  K 
assigned  to  S  the  bond  due  in  1865.  A  died 
in  1867,  having  paid  off  the  first  four  bonds 
and  made  payments  to  G  on  the  sixth,  and 
after  his  death  his  executors  paid  to  K  the 
last  bond.  The  deed  from  M  to  J  and  H  was 
recorded,  but  was  destroyed  by  the  federal 
forces  in  1864.  After  the  war,  C,  as  as- 
signee of  M,  filed  a  bill  to  enforce  the 
vendor's  lien  in  the  deed  from  M  to  J  and  H 
for  the  $1,204.93,  and  obtained  a  decree. 
Pending  C's  suit,  G  filed  his  bill  to  enforce 
the  vendor's  lien  in  the  deed  to  A,  for  a 
balance  due  on  the  two  bonds  assigned  to 
him.  A's  executors  and  devisees  insisted 
that  they  should  have  credit  on  the  bonds 
assigned  to  G  and  S  for  the  amount  of  C's 
decree ;  they  insisting  that  the  purchase 
money  paid  by  A  in  his  lifetime  and  the 
executors  since,  was  paid  without  any  knowl- 
edge of  C's  lien  on  the  land,  that  deed  hav- 
ing been  destroyed.  J  and  H  were  insolvent 
— Hbi«d  : 

1.  A  was  entitled  to  a  credit  on  the 
amount  of  the  purchase  money  due  by  him 
as  vendee  of  said  land  for  the  said  sum  of 
$1,204.93,  with  interest,  and  he  was  so 
entitled  as  against  the  said  bonds,  at  least 
if  the  assignments  were  made  without  his 
assent. 

Armentrout's  ex'ors  &  als.  v.  Gib- 
bons &  als.,  632 

2.  That  the  liability  of  such  assigned 
bonds  to  such  right  of  set- off  is  not  in  the 
order  in  which  said  bonds  are  payable,  but 
in  the  inverse  order  of  their  assignment ; 
and  if  some  of  said  l)onds  were  assigned 
and  some  were  not,  the  un assigned  l)onds 
were  liable  to  the  right  of  set-off,  before 
the  assigned  bonds,  even  though  the  unas- 
signed  were  payable  before  the  assigned 
bonds.  Idem,  632 

3.  That  the  said  land  remained  liable  in 
the  hands  of  A,  the  vendee,  to  the  vendor's 
lieu  for  the  said  sum  of  $1,204.93  and  inter- 
est, notwithstanding  the  destruction  of  the 
record  of  the  deed,  and  that  the  said  A  and 
his  executors  may  have  paid  the  full 
amount  of  the  purchase  money  and  inter- 
est without  actual  knowledge  of  the  exist- 
ence of  such  lien  at  the  time  of  such  pay- 
ment ;  the  due  recordation  of  the  said  deed 
in  which  said  lien  was  reserved  being  con- 
structive notice  to  him  and  them  of  the 
existence  of  such  lien,  and  as  effectual  for 
this  purpose  as  actual  notice  of  its  exist- 
ence, or  as  if  the  deed  had  not  been  de- 
stroyed. Idem,  632 
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4.  If  A  received  notice  of  the  assignment 
of  the  said  bonds  to  K,  before  his  payment 
of  the  bonds  of  1861-62-63  and  64,  then 
such  payment  to  the  extent  of  the  said  snm 
of  $1,204. 93, with  interest,  was  a  payment 
in  his  own  wrong^.  Bat  if  he  made  such 
payment  without  such  notice,  then  he  or 
his  estate  is  entitled  to  credit  for  the  said 
sum  of  $1,204.93  on  the  said  assigned  bonds. 

Idem,  632 

5.  The  bond  for  $1,666.66,  paid  by  the 
executors  of  A  to  K,  was  subject  to  the  said 
set-off  in  preference  to  and  in  exoneration 
of  the  bonds  assigned  by  K  to  6  and  S  ; 
and  this  though  the  executors  paid  it  with- 
out knowledge  of  the  said  C's  lien. 

889       *Both    A    and    his   executors   were 

chargeable    with    constructive    notice 

ot  said  set-off  by  reason  of  the  recordation 

of  the  deed  aforesaid,  and  the  liability  of 

said  estate  resulted  from  such  notice. 

Idem,  632 

6.  The  bill  having  been  filed  to  enforce 
the  vendor's  lien  upon  the  land,  it  was  not 
necessary  that  the  plaintiff  should  have  a 
settlement  of  an  account  of  the  personal 
estate  of  A  for  the  purpose  of  exhausting 
the  same  in  the  payment  of  his  debts  before 
he  could  enforce  the  charge  reserved  on 
the  land  for  the  payment  of  the  purchase 
money.  This  charge  is  as  effectual  as 
would  have  been  a  deed  of  trust  on  the 
land  to  secure  the  purchase  money  ;  which 
certainly  might  have  been  enforced  by  a 
sale,  either  before  or  after  A's  death,  with- 
out the  necessity  of  first  exhausting  the 
personal  estate.  Idem,  632 

trIM  IT ATIONS— Statute  of. 


1.  See  Marriage  Settlements,  No.  4, 
and 
Justis  V,  English  &.  als., 

MANDAMUS. 


565 


1.  The  writ  of  mandamus  will  lie  to  com- 
pel the  judge  to  si^n  bills  of  exceptions 
taken  to  his  rulings  and  tendered  to  him 
during  the  term,  if  the  truth  of  the  case  be 
fairly  stated  therein. 

Page  V,  Clopton,  Judge,  415 

2.  When  a  bill  of  exceptions  is  tendered 
which  does  not  fairly  state  the  truth  of  the 
case,  it  is  the  duty  of  the  judge,  with  the  aid 
of  the  counsel,  to  settle  the  bill,  and  when  so 
settled  to  sign  it :  and  if  he  refu^s  to  do  this 
mandamus  will  lie  to  compel  him. 

Idem,  415 

3.  The  office  of  the  writ  of  mandamus  is 
to  compel  corporations,  inferior  courts,  and 
officers,  to  perform  some  particular  duty  in- 
cumbent upon  them  and  which  is  imperative 
in  its  nature,  and  to  the  performance  of 
which  the  relator  has  a  clear  legal  right,  with- 
out any  other  adequate  specific  legal  remedy 
to  enforce  it ;  and  even  though  he  may  have 
another  specific  legal  remedy,  if  such  remedy 
be  olwolete  or  inoperative,  mandamus  will 
lie.  The  remedy  is  extraordinary,  and  if  the 
right  is  doubtful,  or  the  duty  discretionary, 


or  there  be  any  other  adequate  specific  rem- 
edy in  use,  the  writ  will  not  be  allowed. 

Idem»  415 

MARRIAGES. 

1.  K,  a  negro  man,  and  M,  a  white  woman, 
both  domiciled  in  the  county  of  Augusta, 
Virginia,  left  Virginia  and  went  to  Washing- 
ton, D.  C,  and  were  married  there  according 
to  the  regular  forms  for  celebrating  mar^ 
riages,  and  after  remaining  absent  from 
Virginia  about  ten  days,  returned  to  their 
home  in  Augusta  county,  Virginia,  where 
they  have  since  lived  as  man  and  wife.  By 
the  laws  of  Virginia  (C.  V.  1873,  ch.  105,  §  1), 
all  marriages  between  a  white  person  and  a 
negro  are  absolutely  void.  On  an  indict- 
ment for  lewdly  and  lasciviously  associating 
and  cohabiting  together — Hbi«d  : 

1.  Although  such  marriages  are  not  pro- 
hibited by  the  laws  of  the  District  of  Co- 
lumbia, and  this  marriage  was  performed 
according  to  the  ceremonies  there  pre- 
scribed, it  is  void  under  the  law  of  Vir- 
ginia, and  the  parties  are  liable  to  tbe 
indictment.  Kinney's  case,  858 

2.  While  the  forms  and  ceremonies  of 
marriage  are  governed  by  the  laws  of  the 
place  where  the  marriage  is  celebrated,  tbe 
essentials  of  the  contract  depend  upon  and 
are  governed  by  the  laws  of  the  country 
where  the  parties  are  domiciled  at  tbe  time 
of  the  marriage,  and  in  which  the  matri- 
monial residence  is  contemplated. 

Idem,  858 

MARRIAGE  SETTLEMENTS. 

1.  For  the  general  powers  of  a  married 
woman  over  her  separate  estate,  see  the 
opinion  of  Burks,  J.,  in 

Bank  of  Greensboro'  v.  Chambers 
&  als.,  202 

2.  The  court  will  look  to  the  whole  settle- 

ment, its  purpose  and  provisions,  toas- 
890    certain  what  is  the  power  of  a  *mar- 
ried  woman  over  her  separate  estate. 

Idem,  202 

3.  A  bill  filed  for  the  reformation  of  a 
marriage  settlement,  prayed  that  the  deed 
might  be  so  corrected  as  to  secure  the  prop- 
erty to  the  married  woman,  free  from  tbe 
marital  rights  of  her  husl>and,  as  if  she  were 
a  feme  sole,  and  with  power  to  dispose  of  the 
same  by  a  writing  in  the  nature  of  a  deed  or 
will ;  and  all  parties  interested,  by  their  an- 
swers concurred  in  the  prayer  of  the  bill ; 
and  the  decree  directed  that  the  property 
should  be,  and  was  secured  to  the  said  mar- 
ried woman,  "as  fully  and  completely  as  if 
she  were  a  feme  sole,  free  from  the  debts  of 
her  husband,  and  in  no  manner  liable  for  hb 
debts  or  contracts" — Hbi,d  :  That  the  court 
might  look  to  the  bill  and  answers  for  the 
purpose  of  ascertaining  the  proper  construc- 
tion of  the  decree ;  and  that  the  decree  when 
so  construed,  operated  to  confer  upon  the 
married  woman  power  to  dispose  by  her  sole 
act  of  the  real  estate  settled  upon  her. 

Burging  v.  McDowell  &  als,  236 

4.  In  the  contemplation  of  the  marriage  of 
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B  aad  LttBhj  deed  in  which  L  joined,  con- 
njcd  her  yii^peiijr  consietinfl:  of  pereooalty, 
tnd  a  Ufe  estmte  in  land,  to  If ,  in  trust  for  her 
separate  nae,  with  full  power  in  her  to  dia- 
poie  of  the  rents  and  profits  aa  if  ahe  had 
aefcr  married,  and  to  transfer  in  anch  pro- 
portion and  form  aa  ahe  shall  from  time  to 
time  direct,  notwithstanding  her  coTerture, 
¥j  any  writing  under  hand  and  aeal,  atteated 
bj  three  or  more  credible  witneaaea,  or  by 
her  will,  executed  and  atteated  in  the  aame 
■ode.  By  a  paper  executed  aa  preacril>ed  io 
tke  deed,  B  directed  her  truatee  to  purchase 
two  lota  to  be  paid  for  out  of  her  truat  fund  ; 
lad  thia  waa  doae  and  they  were  conyeyed  to 
the  truatee  on  the  aame  trusts.  These  deeds 
were  duly  recorded.  The  trustee  dying,  C 
ind  W  were  appointed  truateea.  Afterwards 
B,  by  deed  executed  by  heraelf  alone,  and 
adinowledged  by  her  in  the  clerk's  office 
without  privy  examination,  upon  full  consid- 
eration, conveyed  the  lots  to  W,  and  he  died, 
and  they  were  aold  to  different  purchasers. 
B  died  intestate  in  1862  ;  and  in  March,  1875, 
ber  heirs  filed  their  bill  against  the  purchas- 
en  to  recover  the  lots — Hbi«d  : 

1.  The  deed  of  marriage  settlement  di- 
recting how  the  trust  fund  may  be  disposed 
of  by  B,  and  the  lots  having  been  purchased 
under  her  directions,  aa  preacrit>ed  in  thai 
deed,  were  a  part  of  the  trust  estate,  and 
being  real  estate  could  only  be  conveyed 
ia  the  mode  directed  in  the  deed ;  and 
therefore  the  deed  from  B  to  W  did  not  pass 
the  title  of  the  lot  to  W. 

Jnstia  V.  English  &  als.,  565 

2.  The  purchaaers  holding  under  W  are 
affected  with  notice  of  the  trusts,  and  will 
be  treated  aa  trustees  for  Mrs.  B  and  her 
heirs.  Idem,  565 

3.  It  is  not  a  caae  in  which  equity  will  aid 
a  defective  conveyance  in  favor  of  a  bona 
fide  purchaaer.  Idem,  565 

4.  Mrs.  B  being  under  coverture  until 
her  death  in  1862,  and  the  statutea  of  limi- 
tations having  been  suspended  until  De- 
cember, 1869,  it  does  not  bar  the  claim  of 
the  heirs  of  B;  and  under  the  circumstances 
the  delay  in  bringing  the  suit  doea  not  bar 
the  claim.  Idem,  565 

5.  Though  there  ia  a  covenant  of  general 
warranty  in  the  deed  from  B  to  W.  yet  as 
there  is  nothing  to  ahow  that  she  intended 
to  bind  her  estate  by  that  covenant,  and  no 
personal  decree  could  have  been  made 
against  her,  and  it  does  not  appear  that  the 
heirs  of  B  have  received  property  in  which 
the  purchase  money  of  the  lots  was  invest- 
ed, the  purchasers  are  not  entitled  to  have 
the  purchase  money  returned  out  of  the  ea- 
taUof  B,  or  to  subject  the  lots  for  it. 

Idem,    .       565 

NEGLIGENCE. 

See  Railroad  Companiea,  passim,  and 
Bait  A.  Ohio  R.  R.  Co.,  v.  Sher- 
man*a  adm'x,  602 

805 


Same  V.  Whittington'a  adm'r, 


NEW  TRIAI^. 

1.  New  trial  granted  on  condition  that 
801     the  canae  shall  be  tried  upon  the  *p1ea 
and  iaane  then  in  the  caae,  the  court 
cannot  allow  another  plea. 

See  Practice  at  Common  Law,  No.  1, 
and 

Pmnty  v.  Mitchell  A  Cobbs,  247 

NOTICE. 

1.  A  recorded  deed,  though  the  record  is 
destroyed  is  notice  to  subsequent  purchaaers. 
See  Deeds,  No.  1,  and 
Armentrout's  ex'ors  A  als.  v,  Gib- 
tx>ns  A  als.,  632 

NOVATION  OF  DEBT. 

1.  P  being  indebted  to  B  for  certain  ma- 
chinery, which  B  had  tx>ught  of  S,  and  for 
which  he  owed  S,  B  and  S  go  together  to  P 
to  deliver  to  him  the  machinery,  and  then 
and  there  P  executes  his  notes  to  S  for  the 
amount  he  was  to  pay  for  the  machinery. 
In  fact  the  machinery  proves  very  defective, 
and  P  is  entitled  to  a  deduction  from  the 
price  he  was  to  give  for  the  machinery. 
Under  the  circumstances,  held  that  P  did 
not  intend  to  novate  his  debt  to  B,  and  he  is 
entitled  to  have  a  credit  upon  his  notes 
given  to  S  for  the  amount  he  is  entitled  to 
claim  for  the  defect  in  the  machinery. 

Steptoe  V.  Pollard,  689 

OFFICERS— Statb  and  Mdnicipai,. 

1.  The  chief  of  police  of  a  city  is  the  offi- 
cer of  the  state,  and  not  of  the  municipality 
in  which  he  exerciaes  hia  office. 

Bnrch  v.  Hardwicke,  24 

2.  For  what  officera  performing  their  du- 
ties in  a  city  are  state,  and  what  kre  munici- 
pal officers,  see  the  opinion  of  Staplea,  J. 

Idem,  24 

3.  Though  under  the  constitution  of  the 
state,  article  6,  ^  20,  the  mayor  has  author- 
ity to  remove  the  officers  of  the  municipality, 
the  constitution  does  not  invest  him  with 
the  XK}wer  to  remove  state  officers,  though 
they  are  elected  by  the  people  of  the  munici- 
paliiy,  or  appointed  by  the  municipal  author- 
itiea,  and  are  paid  by  them. 

Idem,  24 

4.  The  charter  of  a  city  having  provided 
for  a  t>oard  of  police  commissioners,  and 
vested  in  them  the  power  of  removing  the 
chief  of  police,  only  giving  to  the  mayor  of 
the  city  the  power  of  suspending  the  said 
officer  for  a  short  time,  if  the  mayor  removes 
the  officer  from  his  office  he  exceeds  his 
power,  and  is  responsible  to  the  officer  in  a 
civil  action  for  damages.  Idem.  24 

5.  When  the  treasurer  of  the  state  is  a 
proper  party  in  suits  by  holders  of  policies 
of  insurance. 

See  Insurance,  No.  2,  4,  and 
Universal  Life  Ins.  Co.  v,  Cogbill 
A  als.,  72 

PARENT  AND  CHILD. 
1.  The  father  is  the  legal  custodian  of  hi^ 
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children,  and  they  will  not  be  taken  from 
his  custody  without  the  strongest  reasons 
therefor  ;  and  this  right  is  not  affected  by 
the  voluntary  separation  of  the  parents. 

Latham,  by,  Ac,  v.  Latham,  307 

2.  See  Divorce,  No.  7,  and 

Idem,  307 

PAROL  EVIDENCE. 

1.  Parol  evidence  which  is  not  inconsist- 
ent with  a  record  to  which  it  refers,  is  com- 
petent evidence. 

Preston  v.  Grayson  County,  4% 

2.  Parol  evidence  is  not  admissible  to 
prove  that  a  bill  of  exchange  was  accepted 
by  the  payee  in  full  of  a  debt  due  by  the 
drawer,  and  that  the  drawer  was  not  liable 
upon  it  in  any  event. 

Martin's  ex'x  v,  Lewis*  ex*or,  672 

PARTIES. 

1.  When  a  pendente  lite  purchaser  not  a 
necessary  party. 

See  practice  in  chancery,  No.  2,  and 
Price  V.  Thrash,  515 

2.  When  the  treasurer  of  the  state  is  a 
proper  party  in  suits  by  holders  of  policies 
of  insurance. 

See  Insurance,  No.  2,  4,  and 
Universal  Life  Ins.  Co.  v. 
Cogbill  &  als.,  72 

PARTITION. 

1.  C,  by  his  will,  directs  that  his 
892  ^estate  shall  be  kept  together  for  the 
support  of  his  wife  and  children,  until 
his  widow  shall  marry  or  die,  or  until  his 
youngest  child  comes  to  the  ai^re  of  twenty 
years.  And  he  directs  that  a  certain 
sum  shall  be  paid  to  a  child  who  shall  marry, 
and  thus  cease  to  be  supported  out  of  the 
profits  of  the  estate.  The  widow  renounces 
the  will  — Hbi«d  :  This  does  not  authorize  a 
division  of  the  estate,  but  it  is  to  be  kept 
together  until  one  of  the  contingencies  men- 
tioned in  the  will  occurs. 

Gregory  &  als.  v.  Gates  &  als.,  83 

PARTNERS  AND  PARTNERSHIP. 

1.  One  member  of  a  dissolved  partnership 
has  no  authority,  unless  specially  given,  to 
retain  an  attorney  to  defend  the  other  mem- 
bers of  the  late  firm  in  an  action  brought 
against  them.  Such  authority  does  not  re- 
sult from  the  partnership  itself. 

Bowler  v.  Huston,  266 

2.  A  judgment  rendered  in  another  state 
against  all  the  members  of  a  partnership 
after  its  dissolution,  does  not  personally 
bind  a  member  of  said  partnership  not  served 
with  process,  and  not  appearing  in  the  case, 
although  the  other  members  were  served  or 
appeared,  and  caused  an  appearance  to  be 
entered  for  all.  Idem,  266 

3.  A  judgment  in  New  York  under  the 
code  of  procedure  of  that  state  against  the 
members  of  a  dissolved  partnership,  one  of 
whom  was  not  served  with  process,  and  did 
not  appear  in  person  or  by  attorney  in  the 


suit,  is  not  such  a  judgment  as  is  contem- 
plated by  the  constitution  and  act  of  con- 
gress as  to  such  person.  Idem,  266 

PAYMENTS. 

1.  A  bond  which  has  been  assigned  by 
the  obligee  is  paid  to  the  obligee  before  it  is 
due,  without  notice  of  the  assignment.  The 
payment  is  valid,  and  the  assignee  cannot 
recover  upon  the  bond  from  the  obligor. 

Preston  v,  Grayson  county,  496 

2.  Fines  imposed  for  a  violation  of  law 
are  embraced  in  the  act  of  1871,  known  as 
the  funding  act,  and  a  person  upon  whom 
such  a  fine  is  imposed  may  discharge  it  by 
the  over-due  coupons  taken  from  the  boisJs 
mentioned  in  said  act. 

Clarke  v,  Tyler,  sergeant,  134 

PLEADING— AT  Common  Law. 

1.  In  an  action  by  an  execution  creditor 
against  a  sheriff  and  his  sureties  for  the  fail- 
ure to  pay  over  money  collected  on  the  exe- 
cution, if  the  declaration  does  not  state  that 
the  plaintiff  does  not  live  in  the  county  of 
the  sheriff,  it  is  not  necessary  to  aver  a  de- 
mand upon  the  sheriff. 

Grandstaff,  late  sheriff  &  als.  v. 

Ridgely,  Hampton  &  Co.,  1 

2.  In  such  an  action  one  count  avers  that 
the  execution  went  into  the  hands  of  a 
deputy  of  the  sheriff,  and  became  a  lien  on 
all  the  property  of  the  debtor,  and  that  the 
deputy  collected  the  whole  of  the  execution ; 
but  does  not  aver  that  the  execution  was 
levied  or  that  the  money  was  paid  before  the 
return  of  the  writ.  The  count  is  fatally  de- 
fective. Idem,  I 

3.  In  such  an  action  one  count,  after  stat- 
ing that  said  execution  was  in  the  hands  of 
the  deputy  and  was  returnable  on  a  stated 
day,  avers  that  neither  the  deputy  sheriff, 
nor  the  said  sheriff  of  S  county,  made  such 
return  since  that  time,  but  such  retnrn  of 
said  execution  to  make  have  wholly  neg- 
lected and  refused,  &c.  The  count  is  sub- 
stantially sufficient.  Idem,  1 

4.  In  an  action  for  damages  occasioned  by 
the  negligence  or  misconduct  of  the  defend- 
ant, it  is  not  necessary  for  the  plaintiff  to 
allege  in  his  declaration  the  existence  of  due 
care  and  caution  on  his  part  to  entitle  him 
to  recover. 

Bait.  &  Ohio  R.  R.  Co.  v.  Whitting- 
ton'.*^  adm'r,  805 

5.  In  such  an  action  against  a  railroad 
company,  the  declaration  should  state  where 
the  deceased  was  and  how  he  was  injured 

Idem,  80S 

PLEADING— In  Equity. 

1.  I  files  his  bills  in  equity,  claiming  to  be 
a  judgment  creditor  of  N,  deceased. 
o93  ^seeking  to  subject  to  the  satisfaction 
of  his  judgment  a  tract  of  land  conveyed 
by  N,  in  trust  for  the  separate  use  of  his  wife, 
and  two  other  tracts  conveyed  by  N  to  his 
son.  He  charges  that  the  deeds  were  with- 
out consideration,  and  were  fraudulent.     Ue 
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•tates  that  N  and  his  son  were  partners,  and 
asks  that  if  it  is  necessary  to  show  the  true 
consideration  of  the  deeds  to  the  son,  that 
his  account  as  late  partner  of  N  may  be  set- 
tled- HEI.D  ;  The  bill  is  not  multifarious. 

Nulton  &  als.  v.  Isaacs  &  als.,  726 

PRACTICE— AT  Common  Law. 

1.  P  bring^s  assumpsit  against  M,  who 
pleads  non-assumpsit,  on  which  issue  is  made 
np,  and  on  the  trial  there  is  a  verdict  for  P. 
M  then  asks  for  a  new  trial,  and  the  court 
grants  it  on  the  condition  that  M  shall  pay 
the  costs  of  the  first  trial,  and  agree  that 
upon  any  future  trial  of  the  cause  it  shall  be 
tried  solely  upon  the  issue  already  made  up, 
without  any  additional  plea  ;  and  to  this  M 
assents.  The  case  is  then  sent  to  another 
court,  and  on  the  motion  of  M,  he  is  permit- 
ted to  tile  another  plea  ;  to  which  P  excepts. 
There  is  a  judgment  for  M,  and  a  writ  of 
error  by  P— Hhi.d  : 

1.  It  was  competent  for  the  court  to 
grant  the  new  trial  upon  the  condition 
stated.  If  M  objected  to  the  condition,  he 
should  have  accepted  and  spread  the  facts 
upon  the  record.  Having  accepted  the  con- 
dition, he  is  bound  by  his  acceptance. 

Prunty  v,  Mitchell  &  Cobbs,  247 

2.  If  the  same  court  who  heard  the  evi- 
dence on  the  first  trial  and  granted  the  new 
trial  on  condition,  might,  at  a  subsequent 
term,  have  dispensed  with  it  and  have  ad- 
mitted another  plea,  certainly  no  other 
conrt  could  do  so.  Idem,  247 

3.  In  reversing  the  judgment,  the  cause 
will  be  sent  back  to  be  tried  upon  the  issue 
on  the  plea  of  non-assumpsit,  or  any  other 
matter  which  has  occurred  since  the  new 
trial  was  granted,  and  which  is  proper  and 
sufficient  to  be  pleaded  puis  darrein  contin- 
uance. Iden^,  247 

2.  As  to  bills  of  exceptions,  when  and  how 
prepared. 

See  Exceptions,  Bill  of,  No.  2.  3.  and 
Page  V.  Clopton,  Judge,  415 

3.  As  to  what  evidence  may  be  admitted 
which  is  dependent  upon  other  evidence  yet 
to  be  produced,  and  how  it  may  be  excluded 
if  such  other  evidence  is  not  produced. 

See  Sheriffs,  No.  12.  and 
Grandstaff,  late    Sheriff  &.    als.    v. 
Ridgely.  Hampton  Sl  Co..  \ 

4.  In  an  action  on  a  foreign  judgment,  if 
defendant  would  set  up  the  defence  that  he 
was  not  served  with  process  and  did  not  ap- 
pear in  the  case,  he  must  make  the  defence 
by  special  plea. 

Bowler  v.  Huston,  266 

5.  For  proceedings  in  cases  of  caveat,  and 
what  defences  may  be  made,  and  when,  see 
Caveats,  passim,  and 

Trotter  &.  als   v.  Newton  A  al.,  582 

6.  See  Sheriffs.   Nos.   13,  14.  15,  and 
Grandstaff    late   sheriff   &.    als..  v, 

Ridgely.  Hampton  A  Co.,  1 

7.  In  an  action  under  the  statute  by  the 
administrator  of  a   party  killed  upon  a  rail- 


road track  against  the  company,  the  plaintiff 
may,  upon  the  trial,  and  before  the  jury  has 
rendered  a  verdict,  introduce  evidence  to 
prove  the  deceased  left  a  widow  and  children, 
and  the  number  and  ages  of  the  children. 

Bait.  &  Ohio  R.  R.  Co.  v.  Sherman's 
adm'x,  602 

8.  Where  issue  has  been  joined  on  the  plea 
of  the  general  issue,  the  court  may  refuse  to 
allow  the  defendant  to  file  special  pleas, 
where  the  facts  stated  in  the  special  pleas 
may  all  be  given  in  evidence  under  the  gen- 
eral issue. 

Bait.  &  Ohio  R.  R.  Co.  v,  Whitting- 
ton's  adm'r,  805 

PRACTICE- IN  Chancery. 

1.  How  court  may  proceed  to  ascertain  the 
damages  for  the  failure  of  a  vendor  of  land 
to  perform  one  of  his  covenants. 

See  Vendor  and  Purchaser,  No.  3,  and 
Ayres  &  als.  v.  Robins,  105 

2.  Upon  a  bill  by  a  judgment  cred- 
894  itor  *to  subject  lands  still  in  the  hands 
of  his  debtor,  and  also  lands  in  the 
hands  of  the  alienees  of  the  debtor,  pending 
the  suit  one  of  these  alienees  conveys  a  part 
of  the  land  conveyed  to  him  by  the  debtor, 
in  trust  to  secure  a  debt.  This  was  a  con- 
veyance pendente  lite,  and  it  is  not  necessary 
that  the  plaintiff  should  amend  his  bill  and 
make  the  trustee  and  creditor  parties,  in 
order  to  dispose  of  the  subject. 

Price  V.  Thrash,  515 

3.  In  such  case  there  being  no  averment  in 
the  bill  or  admission  or  proof  that  the  rents 
and  profits  of  the  lands  retained  by  P  will 
not  pay  the  debt  in  five  years,  it  is  error  to 
decree  a  sale  of  the  land  before  having  this 
enquiry  made.  Idem,  515 

4.  But  in  such  a  case  where  the  bill  charges 
that  the  rents  and  profits  of  the  land  will  not 
pay  the  debt  in  five  years,  and  the  bill  is 
taken  for  confessed,  it  is  not  error  to  decree 
a  sale  of  the  land  without  first  directing  the 
enquiry  as  to  the  rents  and  profits. 

Barr.  assignee,  v.  White  <&  als.,  531 

5.  B  files  his  bill  in  the  circuit  court  of  R 
tc  subject  the  real  estate  of  D  to  satisfy  a 
judgment  for  $199.80,  with  interest  from  the 
20th  of  April,  1860,  and  $6.%,  costs.  The  bill 
is  taken  for  confessed,  and  there  is  a  decree 
that  A.  appointed  a  commissioner,  sell  the 
land,  or  so  much  as  is  necessary,  tc  satisfy 
the  judgment  and  the  costs  of  this  suit,  upon 
credits  stated  A  sells  the  whole  tract  for 
S2,000  to  W.  whc  complies  with  the  terms  of 
sale,  and  A  reports  the  sale  to  the  court,  and 
it  is  confirmed.  After  the  sale,  but  before  it 
is  confirmed,  E  is  declared  a  bankrupt,  and 
without  taking  any  step  in  the  state  court  he 
applies  tc  the  'Jnited  States  district  court, 
and  there  obtains  a  decree  setting  aside  the 
sale,  which  decree  is  reversed  by  the  United 
States  circuit  court,  and  the  assignee  in 
bankruptcy  of  D  directed  tc  proceed  in  the 
state  c<  urt  to  obtain  such  relief  as  he  may  be 
entitled  to    Held  : 

1.  The  state  court  having  possession  of 
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the  case,  and  having  made  a  decree  therein 
before  the  bankmptcy  of  D,  he  or  hia  aa- 
signee  can  only  proceed  in  that  court  to 
maintain  their  rights.        Idem,  531 

2.  The  assignee  of  D,  who  knew  of  the 
proceedings  in  the  state  court,  not  having 
made  himself  a  party  in  that  court,  and  it 
not  appearing  that  that  court  even  knew  of 
the  bankruptcy  of  D,  the  decree  of  the 
court  confirming  the  report  in  the  absence 
of  the  assignee  was  a  valid  decree. 

Idem,  531 

3.  W  being  a  bona  fide  purchaser  of  the 
land,  and  his  purchase  confirmed  by  the 
court,  it  is  for  D  or  his  assignee,  if  he 
would  set  aside  the  sale,  to  show  that  the 
price  was  inadequate,  or  that  only  a  part  of 
the  laud  should  have  been  sold  to  pay  the 
plaintiff's  debt ;  and  this  they  failed  to  do. 

Idem,  531 

4.  The  assignee  is  only  entitled  to  have 
what  D.  the  bankrupt,  would  have  been 
entitled  to  if  he  had  not  been  declared  a 
bankrupt,  viz:  the  surplus  of  the  purchase 
money,  after  satisfying  the  plaintiff's  judg- 
ment and  the  costs  of  this  suit. 

Idem,  531 

6.  Where  a  creditor's  bill  has  l>een  filed 
against  the  administrator,  devisees  and  leg- 
atees of  a  deceased  testator,  and  a  decree  for 
an  account  has  been  made  in  the  cause,  no 
other  creditor  of  the  estate  can  maintain  a 
separate  suit,  in  another  court,  for  the  satis- 
faction of  his  debt.  And  if  the  bill  shows  he 
had  knowledge  of  the  decree  for  an  account 
in  the  first  suit,  his  suit  will  be  dismissed 
upon  a  demurrer  to  the  bill. 

Kent's  adm'r  v,  Cloyd's  adm.'r,  555 

7.  Though  it  is  true  that  the  case  stated  in 
a  bill  in  equity  must  l>e  sustained  by  the 
evidence,  this  rule  will  not  forbid  relief  to 
the  plaintiff  where  the  case  proved  does  not 
materially  vary  from  the  case  stated  ;  as 
where  two  deeds  are  charged  to  be  without 
consideration,  and  intended  to  delay  and 
hinder  the  plaintiff,  and  the  proof  is  that  the 
second,  being  a  deed  to  a  trustee  for  the 
separate  use  of  the  debtor's  wife,  was  with- 
out valuable  consideration. 

Campbell  v.  Bowles'  adm'r  &  als.,    652 

896       ♦PRINCIPAL  AND  AGENT. 

1.  See  Corporations,  No.  1,  and 
Richmond  &  Petersburg  R.  R.  Co 
V.  Kasey  &  als.,  218 

PURCHASERS  FOR  VALUE. 

1.  The  consideration  for  the  sale  and  con- 
veyance of  land  is  a  debt  due  at  the  time  by 
the  vendor  to  the  purchaser.  The  purchaser 
is  a  purchaser  for  valuable  consideration 
within  the  meaning  of  the  recording  acts. 
And  such  a  purchaser  having  purchased  and 
received  a  conveyance  of  the  land  without 
notice  of  an  attachment  which  had  been  pre- 
viously levied  upon  it,  but  which  had  not 
been  docketed,  is  entitled  to  hold  the  land 
free  from  the  lien  of  the  attachment. 

Cammack  v.  Soran  &als.,  292 


RAILROAD  COMPANIES. 

1.  In  an  action  under  the  statute  by  the 
administrator  of  a  party  killed  upon  a  rail- 
road track  against  the  company,  the  plaintiff 
may  upon  the  trial,  and  before  the  jury  has 
rendered  a  verdict,  introduce  evidence  to 
prove  that  the  deceased  left  a  widow  and 
children,  and  the  number  and  ages  of  the 
children. 

Bait.  &  Ohio  R.  R.  Co.  v.  Sherman's 
adm'z,  602 

2.  In  such  an  action,  the  deceased  not  being 
an  employee  of  the  company  or  passenger, 
but  walking  en  the  track  for  his  own  conven- 
ience, but  not  of  necessity,  it  was  held  in  this 
case,  upon  the  evidence,  that  there  was  little 
ground  to  charge  negligence  upon  the  com- 
pany ;  but  if  there  was  negligence  on  the  part 
of  the  company,  there  was  contributory  neg- 
ligence on  the  part  of  the  deceased ;  and 
certainly  the  negligence  of  the  company,  if 
any,  was  not  so  gross  as,  notwithstanding  tbe 
contributory  negligence  of  the  deceased,  to 
render  the  company  responsible  for  the  dam- 
ages sustained  by  the  plaintiff  from  the  kill- 
ing of  the  deceased.  Idem,  602 

3.  In  an  action  for  damages  occasioned  by 
the  negligence  or  misconduct  of  the  defend- 
ant, it  is  not  necessary  for  the  plaintiff  to 
allege  in  his  declaration  or  to  prove  the 
existence  of  due  care  and  caution  on  his  part 
to  entitle  him  to  recover.  If  the  defendant 
relies  on  contributory  negligence  of  tbe 
plaintiff  to  defeat  the  action,  he  must  prove 
it,  unless  the  fact  is  disclosed  by  the  evidence 
of  the  plaintiff,  or  may  fairly  be  inferred  from 
all  the  circumstances. 

Bait.  A  Ohio  R.  R.  Co.  v.  Whitting- 
ton's  adm'r,  805 

4.  In  an  action  for  damages  against  a  rail- 
road company,  a  count  in  the  declaration, 
after  setting  out  that  the  defendant  was 
working  a  railroad  in  the  county,  with  en- 
gines and  cars  for  carrying  passengers  and 
freight,  alleged  that  on  a  day  named  "the 
defendants  conducted  themselves  so  care- 
lessly, negligently  and  unskilfully  in  the  op- 
eration of  their  said  business  as  to  inflict 
upon  W  (plaintiff's  intestate),  severe  bodily 
injuries,  by  reason  whereof  he  did,  on  the 
28th  of  June,  die."  The  count  is  defective 
in  not  stating  where  the  deceased  was  or  how 
he  was  injured.  Idem,  80S 

5.  An  employee  of  a  railroad  company,  who 
is  engaged  in  mending  the  track  of  the  road, 
who,  whilst  he  might  get  further  off,  standi 
near  enough  to  the  railroad  track  to  be  struck 
by  a  train  if  perchance  there  should  be  an 
increase  of  speed  or  a  Change  of  cars,  is 
guilty  of  the  grossest  imprudence  and  negli- 
gence. No  man  is  justified  in  placing  him- 
self near  a  passing  train  upon  any  such  idea 
or  presumpsion,  and  for  an  injury  sustained 
by  so  doing,  he  or  his  representative  cannot 
recover.  Idem,  805 

6.  In  this  case,  upon  the  facts  as  certified, 
the  deceased  was  guilty  of  contributory  neg- 
ligence, and  his  administrator  is  not  entitled 
to  recover  damages  from  the  railroad  com- 
pany for  the  injuries  sustained  by  the  de- 
ceased. Idem,  80S 
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7.  If  the  injnry  siutained  by  the  deceased 
was  the  result  of  a  change  of  the  usual  train 
from  an  accommodation  train  of  moderate 
rate  of  tfavel,  to  what  is  known  as  a  lig^ht- 
olag  «x|»ess  train  of  a  rate  of  travel  from 

twenty-five  *  to  thirty-five  miles  per 
896    hour,  and  of  a  chang^e  of  schedule  *of 

the  time  of  running  the  train  passing 
the  point  at  which  the  deceased  was  killed, 
and  said  changes  were  by  the  chief  authority 
of  the  railroad  company,  and  the  death  of  the 
deceased  was  without  fault  on  his  part,  and 
the  company  had  not  given  notice  of  said 
changes  to  their  employees,  of  whom  de- 
ceased was  one,  so  as  to  enable  them  to 
avoid  the  danger  :  It  was  the  duty  of  the  said 
company  to  give  such  notice,  and  their  fail- 
ure to  do  so  was  negligence  of  the  company, 
for  which  it  is  responsible  iu  damages. 

Idem,  805 

SET-OFF. 

1.  When  and  how  a  subsequent  purchaser 
of  land  will  be  entitled  to  have  a  prior  lien 
on  the  land  applied  as  a  set-off  on  his  bonds 
given  for  the  purchase  money. 

See  Liens,  No.  4,  and 
Armentrout's  ez'ors  &  als.  v.  Gib- 
bons A  als.,  632 

2.  When  purchaser  of  machinery  which 
proves  defective  will  be  entitled  to  have  the 
amount  to  be  deducted  for  the  defect  in  the 
machinery  applied  as  a  credit  on  his  bonds 
given  for  it  to  a  third  person,  see  Novation 
of  Debt,  No.  1,  and 

Steptoe  V,  Pollard,  689 

SHERIFFS. 

1.  In  an  action  by  an  execution  creditor 
againit  the  aheriff  and  his  sureties,  upon  his 
official  bond,  for  the  failure  to  pay  over 
money  he  had  collected  on  the  execution 
which  had  gone  into  the  hands  of  one  of  his 
deputies,  the  declaration  not  stating  that  the 
plaintiff  did  not  reside  in  the  county  of  the 
aheriff,  it  is  not  necessary  to  aver  that  a 
demand  had  been  made  upon  the  sheriff,  as 
pretcribed  by  the  statute,  before  the  action 
waa  instituted. 

Grandstaff,   late  sheriff  &   als  v. 
Ridgeley,  Hampton  &  Co.,  1 

2.  If  it  appears  upon  the  trial  that  the 
plaintiff  in  the  executioo  did  not  reside  in 
the  same  county  with  the  sheriff,  then,  unless 
the  plaintiff  proves  that  such  demand  was 
made  on  the  sheriff,  his  action  must  fail. 

Idem,  1 

3.  A  sheriff  or  other  officer  has  no  authority 
to  receive  payment  under  an  execution  after 
the  return  day  thereof,  unless  the  execution 
has  been  previously  levied.  Such  payment 
would  not  bind  the  creditor ;  nor  would  it 
inpose  any  liability  upon  the  sureties  of  the 
sheriff  in  his  official  bond.  Although  the 
sheriff  may  be  responsible  in  his  private  ca- 
pacity for  money  so  received,  no  responsi- 
oillty  would  attach  to  him  in  his.official 
character,  on  that  account.  Idem,  1 

4.  The  act  of  1849,  Code  of  1873,  ch.  184, 
3,  4,  though  it  gives  to  a  fieri  facias  the 


effect  of  a  continuing  lien  after  the  return 
day,  upon  all  the  personal  estate  of  the  exe- 
cution debtor  (except  aa  therein  atmted),  does 
not  enlarge  the  powers  of  the  sheriff  with  re- 
spect to  exscations,  and  were  not  so  intended. 
They  simply  extend  the  lien  for  the  benefit 
of  the  creditor.  Idem,  1 

5.  The  authority  of  an  officer  to  collect 
money  in  discharge  of  an  execution  does  not 
result  from  the  lien,  but  is  the  consequence  of 
the  right  to  levy  and  sell  the  debtor's  prop- 
erty under  the  execution.  So  long  as  the 
right  to  sell  continues,  the  right  to  receive 
remains ;  but  no  longer.  Idem,  1 

6.  If  the  officer  levies  t>efore  the  return  day 
of  the  writ,  he  may  sell  after  the  return  day 
is  passed;  and  as  a  necessary  consequence 
he  may  receive  payment  without  selling. 
But  if  he  fails  to  levy  before  the  return  day, 
his  authority  to  sell  ceases,  and  with  it  the 
right  to  receive  payment  in  discharge  of 
the  writ.  He  may  receive  payment  at 
any  time  before  the  return  day  without  a 
levy.  Idem,  1 

7.  A  count  in  an  action  by  an  execution 
creditor  against  the  sheriff  and  his  sureties, 
avers  that  the  execution  went  into  the  hands 
of  a  deputy  of  the  sheriff,  and  became  a  lien 
on  all  the  property  of  the  debtor,  and  that 
the   deputy  collected   the   whole   amount  of 

the  execution;  but  does  not  aver  that 
897     the    execution    was    "levied    or    that 

the  money  was  paid  before  the  return 
day  of  the  writ.  The  count  i»  fatally  defect- 
ive. Idem,  1 

a.  Although  a  sheriff  is  liable  to  a  fine,  at 
the  discretion  of  the  proper  court,  for  his 
failure  to  make  due  return  of  an  execution, 
he  is  also  liable  to  an  action  on  his  official 
bond  by  the  party  injured  by  his  failure. 
The  fine  is  in  the  nature  of  punishment  for  a 
personal  offence,  and  is  not  considered  as 
any  satisfaction  for  the  damage  sustained 
by  the  creditor  in  being  unjustly  kept  out  of 
his  money  by  the  default  of  the  sheriff  or  his 
deputy.  Idem,  1 

9.  Where  the  fine  is  paid  by  the  sureties  of 
the  sheriff,  in  any  subsequent  proceeding 
against  them  on  the  judgment  or  decree  upon 
which  the  executiou  issued,  they  will  be  enti- 
tled to  a  credit  on  the  judgment  or  decree  for 
the  amount  of  the  fine  or  fines  so  paid.  Code 
of  1873,  ch.  49,  §  58.  Idem,  1 

10.  In  an  action  by  an  execution  creditor 
against  the  sheriff  and  his  sureties,  one  count 
in  the  declaration,  after  stating  that  said 
execution  was  in  the  hands  of  the  deputy, 
and  was  returnable  on  a  day  stated,  avers 
that  neither  the  deputy  sheriff  or  the  said 
sheriff  of  S  county  made  such  return  since 
that  time,  but  such  return  of  said  execution 
to  make  have  wholly  neglected  and  refused, 
Ac.     The  count  is  substantially  sufficient. 

Idem,  1 

11.  In  an  action  by  an  execution  creditor 
against  the  sheriff  and  his  surviving  sureties 
for  a  failure  to  pay  over  money  collected  on 
the  execution,  one  of  the  execution  debtors 
is  a  competent  witnesa  to  prove  his  payment 
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of  money  on  the  execution  to  a  deputy  of  the 
sh  eriff .  Idem,  1 

12.  The  execution  debtor,  Ihoug'h  he  can- 
not say  that  this  execution  had  t^en  levied, 
may  prove  that  he  paid  the  money  upon  it,  to 
the  deputy  sheriff  after  the  return  day  of  the 
execution ;  but  if  the  plaintiff  fail  to  prove 
that  the  execution  was  levied  before  the  re- 
turn day,  the  defendant  may  move  to  exclude 
all  that  the  witness  said  with  respect  to  pay- 
ment by  him.  Idem,  1 

13.  The  payment  made  by  the  debtor  to 
one  deputy  was  intended  to  be  handed  to  M, 
another  deputy,  who  had  the  execution.  A 
few  days  after  the  payment  the  debtor  saw 
M,  and  he  directed  M  to  apply  the  same  to 
the  plaintiff's  execution;  to  which  M  made 
no  objection,  no  reply.  This  evidence  was 
properly  left  to  the  jury  to  determine  whether 
the  officer  had  acquiesced  in  the  direction  of 
the  debtor,  and  whether,  under  the  circum- 
stances, the  officer  could  properly  apply  any 
part  of  the  money  to  other  claims  in  his 
hands  ag^ainst  the  debtor.  Idem,  1 

14.  In  such  action,  though  some  of  the 
sureties  are  dead,  and  it  was  the  conduct  of 
M  that  was  involved  in  the  case — Hei^d  :  The 
transaction  which  was  the  subject  of  investi- 
gation was  the  alleged  default  of  the  deputy 
sheriff.  All  the  parties  to  that  transaction 
were  living,  and  competent  to  testify  in  the 
cause.  M  was  therefore  a  competent  witness 
for  the  defendants.  Idem,  I 

15.  After  all  the  evidence  was  introduced 
the  sheriff  and  the  deputy,  M,  asked  to  be 
allowed  to  withdraw  and  make  a  return  on 
the  plaintiff's  execution,  a  copy  being  left  of 
said  execution,  it  being  in  evidence,  stating 
that  as  soon  as  returned  to  the  county  court 
clerk's  office  (from  whence  .it  was  issued) 
they  would  offer  said  return  in  evidence  — 
Hbi«d  :  It  was  no  error  to  refuse  the  applica- 
tion. Idem,  1 

16.  When  the  creditor  procee  ds  against  the 
sheriff  for  money  collected  under  an  execu- 
tion, the  demand  of  payment  in  the  sheriff's 
county  is  absolutely  essential  if  the  parties 
reside  in  different  counties.  But  when  the 
creditor  is  also  suing  for  a  failure  to  make 
due  return  on  an  execution,  no  demand  is 
necessary  previous  to  a  judgment  for  such 
breach.  The  gist  of  the  action  is  the  failure 
to  returc  the  execution  Idem,  1 

STATUTES. 

1.  The  act  of  April  4,  1877,  amending  §  32, 
ch.  36,  Code  of  1873.  p   368.  construed  in 

Universal  Life  Ins.  Co.  v,  Cogbill  & 
als.,  72 

898        '2.  The  act  of  1849,  Code  of  1873.  ch 
184,  §^  3,  4,  io   relation   to  executions, 
construed  in 

Grandstaff,  late  sheriff  &  als.  v, 
Ridgely,  Hampton  &  Co.,  1 

3.  The  act  of  1866,  called  the  adjustment 
act,  construed  in 

Compton  V.  Major  &  al.,  180 

4.  The  act  of  1871.  entitled  the  funding 
act,  construed  in 

Clarke  v.  Tyler,  sergeant,  134 


5.  The  act.  Code  of  1873,  ch.  108,  %  14,  con- 
strued in 

Trotter  &  als.  v,  Newton  A  als.,  582 

6.  The  act  of  1874.  ch.  122,  §  5,  in  relatioo 
to  interest  on  money,  construed  in 

King  V.  Buck  A  als.,  828 

SURETIES. 

1,  Sureties  of  an  officer  of  a  corporatioa, 
what  will  not  release  them. 

See  Corporations,  No.  1,  and 
Richmond  A  Petersburg  R.  R.  Co.  r. 
Kasey  A  als.,  218 

2.  A  sheriff  or  other  officer  has  no  ao- 
thority  to  receive  payment  under  an  execu- 
tion after  the  return  day  thereof,  unless  the 
execution  has  been  prev^iously  levied  Snob 
payment  would  not  bind  the  creditor ;  nor 
would  it  impose  any  liability  upon  the  sure- 
ties of  the  sheriff. 


Grandstaff,  late  sheriff  A  als.  v. 
Ridgely,  Hampton  A  Co., 


1 


3.  Sureties  of  a  guardian  for  the  purchase 
money  of  his  ward's  land,  purchased  by  the 
guardian  at  a  judicial  sale,  held  liable  for 
the  purchase  money. 

See  Guardian  and  Ward,  No.  1,  and 
Redd  V.  Jones  A  als.,  123 

TAXES  AND  TAXATION. 

1.  The  constitution  of  the  state  does  not 
authorize  the  county  authorities  to  assess 
property  for  taxation,  and  levy  taxes  upon 
it  independent  of  the  action  of  the  legisla- 
ture. 

Va.  A  Tenn.  R.  R.  Co.  v,  Washing- 
ton County,  471 

2.  Under  the  present  legislation  of  the 
state,  the  county  authorities  can  only  levj  a 
tax  upon  such  property  as  by  law  is  assessed 
with  state  taxes  in  the  county. 

Idem,  471 

3.  Under  the  present  legislation  of  the 
state,  county  authorities  cannot  levy  a  tax 
on  the  real  estate  of  railroads  in  the  county, 
either  for  county,  township,  school,  or  roa<l 

Idem,  471 


purposes. 


TOLL-BRIDGES. 


1.  The  general  assemblv  has  the  power  to 
authorize  an  individual  to  build  a  toll-bridj^e 
over  a  river. 

Flecker  v.  Rhodes,  795 

2.  The  act  authorizing  the  building  of  the 
toll-bridge  authorizes  the  individual  to  pur- 
chase or  condemn  the  land  necessary  for  the 
abutments,  or  way  to  the  bridge,  in  the  mode 
prescribed  by  law.  The  act,  chapter  56  of 
the  Code  of  1873,  is  the  act  to  govern  the  pro- 
ceedings to  condemn  the  land.  And  althongh 
that  act  does  not  refer  to  toll-bridges,  it  will 
be  considered  as  amended  by  the  act  author- 
izing the  bridge.  Idem,  795 

3.  Where  the  statute  confers  the  privilege 
of  building  the  toll-bridge,  that  determines 
the  question  of  public  convenience,  and  the 
only  question  to   be  ascertained  by  the  pro 
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cetdingM  io  the  court  is  the  damag^es  to  the 
owners  of  the  land  condemned. 

Idem,  795 

4.  llie  act  authorizing^  the  building^  of  the 
bridfj^e  requires  that  it  shall  be  commenced 
in  six  months  and  completed  in  two  years. 
Tbe  notice  to  the  owner  of  land  of  a  motion 
to  the  court  for  the  appointment  of  com- 
missioners to  value  the  land  proposed  to  be 
condemned  was  more  than  six  months  after 
the  passajce  of  the  act.  This  notice  was  not 
necessary  to  the  commencement  of  the  bride  e, 
and  does  not,  therefore,  show  that  the  bridge 
was  not  commenced  in  six  months. 

Idem,  795 

5.  The  completion  of  the  bridge  in  two 
years  having  been  hindered  by  the  owner 
or  the  land  in  delaying  the  work  by  his 
appeal  from  the  judgment  of  the  county 
court  confirming  the  report  of  the  commis- 
sioners, he  will  not  be  allowed  to  set  up  the 

forfeiture.     It  is  a  matter  for  the  com- 
890    monwealth  *to  determine  whether  the 
forfeiture  shall  be  enforced. 

Idem,  795 

TRUSTS  AND  TRUSTEES. 

1.  In  1851,  N  E  conveyed  to  his  brother,  J 
£,  a  tract  of  land  on  which  there  were  four 
deeds  of  trust  to  secure  debts,  which  were 
recognized  in  the  conve^rance  from  N  E  to  J 
£ ;  and  J  £  covenanted  to  pay  off  the  debts  of 
N  £,  for  which  J  E  and  two  others  were  bound 
as  his  suret  ies,  amounting  to  some  $4,000.  J  E 
paid  part  of  the  first,  second  and  third  mort- 
gage debts,  and  took  no  assignment  from  the 
creditors.  When  the  conveyance  was  made  in 
1851,  the  property  was  worth  more  than  the 
amount  of  the  mortgage  debts  and  the  debts 
for  which  J  E  was  lK>und  as  snrety  of  N  E  ; 
but  during  the  war  it  was  very  much  injured 
bj  tbe  enemy,  who  destroyed  the  buildings 
and  cut  ofiP  the  timber.  In  1871,  the  trustee 
in  the  first  two  deeds  sold  the  land  to  satisfy 
the  balance  due  under  these  deeds,  and  there 
was  a  balance  left — Hbi^d:  That  under  the 
circumstanct*s  J  E  is  not  entitled  to  have  this 
balance  applied  to  repay  him  what  he  had 
paid  upon  the  debts  secured  by  the  first  three 
deeds;  for  he  was  in  fact  paying  his  own 
debt :  but  it  is  to  be  applied  to  pay,  first  the 
balance  due  under  the  third  deed,  and  then 
the  debt  secured  by  the  fourth  deed. 

Gayle  v.  Wilson,  trustee,  &  als.,  166 

2.  C,  living  in  Virginia,  trustee  of  D,  a 
married  woman  separated  from  her  husband, 
and  residing  in  Missouri,  holds  bonds  on  a 
solvent  debtor,  well  secured  on  real  estate, 
which  were  executed  before  the  war  ;  and  in 
1863  receives  payment  in  part  of  said  t>onds 
in  Confederate  money,  and  invests  it  for  D 
in  a  Confederate  bond.  The  receipt  of  Con- 
federate money  at  that  time  was  a  breach  of 
trust,  and  C  will  not  be  allowed  a  credit  for 
the  amount  of  the  bond. 


Coltrane  v.  Worrell, 


434 


3.  C,  holding  bonds  bearing  interest,  will 
be  charged  with  the  interest  fallincr  due  dur- 
ing the  war,  the  debtors  living  in  Virginia. 


and  therefore  bound  to  pay  the  interest  to- 
him.  Idem,  434 

4.  By  the  terms  of  the  trust,  C  was  to  pay 
the  interest  of  the  trust  fund  and  as  much  of 
the  principal  as  might  be  necessary  for  the 
support  of  D.  Before  the  war  he  paid  her 
some  interest,  and  also  since  the  war.  Ii^ 
settling  his  account,  whilst  he  will  not  bsr 
charged  interest  upon  interest,  his  payments 
will  not  be  credited  upon  the  principal  of 
the  fund.  Idem,  43 1 

5.  The  trust  deed  provides  that  D  shall 
have  the  interest  and  so  much  of  the  princ'- 
pal  of  the  trust  fund  as  shall  be  necessary 
for  her  support.  If  she  dies  in  the  lifetim  * 
of  her  husband  she  may  dispose  of  the  whole 
of  the  trust  fund  by  her  will,  and  if  she  sur- 
vives him  it  shall  be  hers  absolutely.  She 
may  have  the  trust  fund  removed  to  Missouri, 
and  vested  in  a  trustee  appointed  in  that 
state  to  receive  and  hold  it  on  the  same  trusts. 

Idem,  43* 

6.  A  trustee  cannot  derive  profit  from  the 
trust  fund  without  rendering  an  equivalent 
therefor.  He  is  t>ound  to  execute  the  trust  for 
the  benefit  of  the  cestui  que  trust,  whether 
the  latter  live  at  home  or  abroad,  or  the  trust 
is  to  be  executed  in  peace  or  in  war.  If  the 
trust  fund  be  perfectly  secure,  bearing  in- 
terest at  the  beginning  of  the  war,  he  can- 
not voluntarily  change  it  so  as  to  make  it 
insecure  and  bear  no  interest. 

Idem,  434 

7.  See  Marriage  Settlements,  No.  4,  and 
Justis  V,  English  &  als.,  565 

8.  When  a  deed  of  trust  will  have  priority 
over  a  homestead  exemption. 

See  Homesteads,  No.  3,  and 

White  V,  Owen  &  als.,  43 

9.  Though  a  resulting  trust  may  be  estab- 
lished by  parol  evidence,  yet  where  M,  the 
husband,  held  possession  under  two  deeds,^ 
one  in  1831  and  the  other  in  1843,  conveying 
to  him  absolutely,  for  thirty  and  forty 
years   without   question,  the  parol  evidence 

must   be  clear  and   explicit,   such   as 
900    to  *leave  no  doubt  of  the  character  of 
the  transaction. 

Miller  &  als.  v.  Blose's  ex'or  &  als.,    744 

Jennings  A  als.  v.  Shacklett  &  als.,    765 

10.  Where  the  trust  does  not  arise  on  the 
face  of  ths  deed,  but  is  raised  upon  the  pay- 
ment of  the  purchase  money  which  creates  a 
trust  which  is  to  override  the  deed,  the  proof 
must  be  very  clear,  and  mere  parol  evidence 
ought  to  be  received  with  great  caution. 

Idem,  744 

11.  A  resulting  trust  must  arise  at  the  time 
r.f  the  execution  of  the  conveyance.  Pay- 
ment or  advance  of  the  purchase  money  at 
the  time  of  the  purchase  is  indispensable. 
A  subsequent  payment  will  not,  by  relation, 
attach  a  trust  to  the  original  purchase,  for 
the  trust  arises  out  of  the  circumstance  that 
the  moneys  of  the  real  and  not  the  nominal 
purchaser,  formed  at  the  time  the  consid- 
eration of  that  purchase,  and  became  con- 
verted into  land.  Idem,  744 
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12.  The  mere  fact  of  payment  of  the  pnr- 
ctwM  mouej  will  not  alwayi  be  lufficleat  to 
raiae » clear  preanmptioa  of  a  tmat,  but 
evkteace  of  the  intention  muat  often  eater 
iHto  the  fact  irhether  that  payment  la  anch 
na  equity  nnder  the  circnmitance*.  The 
payment  by  a  father  of  pnrchaae  mon^  of 
iind  conveyed  to  a  Boa,  or  nephew,  or  aon- 
JD-Uw,  orany  one  whom  he  atood  in  loco 
partntia,  would  not  of  itaelf  create  a  result- 
ing tmat.  Idem,  744 

13.  In  this  caie  the  evidence  fails  to  prove 
satiifactority  either  that  the  purchaae  money 
of  the  land  was  paid  by  K,  the  father  of  Mrs. 
M,  and  hia  executors,  or  that  on  the  division 
in  1S43,  it  was  considered  and  treated  as  a 
part  of  E's  real  estate,  and  conveyed  as  such 
to  M  bv  the  other  heirs  without  any  other 
consideration.  Idem,  744 

USURY. 

1.  Undertheact  of  1874.  ch.  122,  g  5,  in 
relation  to  Interest  on  money,  in  an  action 
on  a  usurious  contract,  the  judgment  is  to  be 
for  the  principal  stun  ascertained  to  be  due 
after  deducting  the  usury,  and  interest  on 
ihat  principal  from  thedateof  the  judgment. 
Klncv.  Bnck&  als.,  828 

VENDOR  AND  PURCHASER. 

1.  On  the  31st  of  July,  1866,  R  and  A  enter 
into  a  contract  by  which  R  sells  to  A  a  tract 
of  land  on  Cherrystone  creek,  and  covenants 
that  by  the  1st  of  January,  1867,  he  will  con- 
vey the  land  to  A  by  deed,  with  Keneral  war- 
ranty at  the  cost  of  the  vendee  by  proper 
deed  tendered  by  A,  and  will  deliver  possea- 
^lon  free  of  encumbrance.  And  A  covenants 
to  pay  to  R  fQ.OOO,  of  which  $5,000  by  the  1st 
of  January,  1867,  and  sooner  if  R  shall  have 
made  the  conveyance  and  delivered  posies- 
Rioii,  and  for  the  balance  in  one  and  two 
years,  with  lien  on  the  land  from  the  day  the 
conveyance  is  made  and  possession  given. 
And  R  covenants  that  he  will  on  or  before 
Ihe  Isl  of  May,  1867,  remove  or  cause  to  be 
removed  the  stakes  marking  the  oyster 
grounds  of  5  and  D,  so  that  these  grounds 
..liall  be  left  unencumbered  by  the  latter,  and 
rumalB  to  the  use  of  A.  A  was  put  into  pos- 
-^csaion  and  paid  the  S5,000  and  the  first  and 
a  part  of  the  second  deferred  payments;  but 
had  not  tendered  to  R  a  deed  to  be  executed. 
Ill  October,  1S70,  R  files  his  bill  for  specilic 
performance  of  the  contract,  averring  hla 
performance  or  willingness  to  perform  it. 
On  demurrer  on  the  ground  that  the  plaintiff 
had  his  remedy  by  action  at  law  for  the  bal- 
ance of  the  purchase  money— Hkld:  That 
Ihoitgh  the  plaintiff  might  have  sued  at  law, 
that  would  not  have  afforded  a  remedy 
against  the  land;  and  therefore  equity  had 
jurisdiction  of  the  case. 

Ayres  A  als.  v.   Robins,  IK 

2.  A  answers  and  aays  that  R  has  not  com- 
plied with  his  covenant  to  remove  the  stakes 
of  S  and  D,  whei«by  he  lost  an  important 
part  of  his  inducement  to  purchase  the  land, 
and  that  the  damage  thus  austalned  was  fully 
f<4ual  to  the  balance  of  the  parchaae  money 


unpaid,  and  without  asking  for  a  re- 
Mi     acision  of  the  contract,  'claimed  an 

abatement  of  the  price — Held:  The 
covenants  to  pay  the  two  deferred  initil- 
meats  and  to  remove  the  atakes  of  S  and  D, 
were  dependent;  and  K  not  having  removed 
them,  A  is  entitled  to  have  an  abatement 
from  the  purchase  money  to  the  eztcut  of 
the  damage  he  has  sustained  by  this  failnte 
of  R  to  execute  his  covenant. 

Idem,  IDS 

3.  The  court  directs  an  issue  to  be  tried  at 
its  bar  to  ascertain  whether  R  has  complifd 
with  his  covenant  to  remove  the  slakes  of  S 
and  D,  and  if  he  baa  not,  what  damage  A 
has  sustained  by  his  failure  to  do  so.  The 
firat  jury  return  a  verdict  that  all  the  «take> 
have  not  been  removed,  and  ascertain  A'l 
damages  at  $2,317.50.  This  verdict  is  >tt 
aside  by  the  court,  on  the  motion  of  the 
plaintiff,  and  no  exception  is  taken.  The 
second  jury  did  not  agree,  and  the  third 
found,  as  did  the  first,  as  to  the  removal  of 
the  stakes,  but  found  a  verdict  for  only  SiSO 
damages.  A  moved  the  court  to  set  aside  tbit 
verdict,  but  the  court  overruled  the  motian, 
and  A  excepted;  but  the  exception  does  not 
contain  the  facts  or  the  evidence.  The  court 
makes  a  decree  for  the  amount  of  the  pnr- 
chaae  money  due,  after  deducting  the  1^, 
and  A  appaala — Held:  An  Is^ne  was  the 
proper  mode  of  ascertaining  the  damagti; 
and  the  bffl  of  exceptions  not  giving  the  ev- 
ideoce  before  the  jury,  the  appellate  coart 
must  presume,  in  the  at>Bence  of  the  evidence, 
that  the  verdict  was  correct.  Though  there 
were  depositions  in  the  record,  they  were 
taken  before  the  trial  of  the  issue,  and  it  did 
not  appear  that  they  were  read  before  tbe 
jury,  or  if  read  that  they  were  the  only  evi- 
dence. Idem,  IDS 

4.  A  purchaser  of  land,  the  consideration 
of  which  is  a  debt  then  due  by  the  vendor  to 
tbe  purchaser,  is  a  purchaser  for  value. 

See  Purchasers  for  Value,  No.  1,  and 
Cammack  v.  Soran  A  al.,  292 

5.  A  purchaser  of  land  is  bound  to  know 
all  that  the  deeds  through  which  he  claimi 
will  inform  him  of;  and  where  the  deeds  r.- 
fer  to  a  soit  in  equity  under  which  the  land 
had  t>een  previously  sold,  if  the  commis- 
sioner who  sold  Ihe  land  has  failed  to  follow 
(he  decree  under  which  he  acted,  so  that  th  ^ 
land  is  still  liable  to  satisfy  a  creditor  under 
a  farmer  lien,  the  purchaser  is  bonod  to 
know  this  fact;  and  a  certificate  of  the  clerk 
of  the  court  that  there  was  no  lien  or  iacum- 
brance  noon  the  land,  will  not  entitle  him  to 
the  defence  of  bona   fide   purchaser   without 

Wood  &  al.  V.  Krebbs,  701 

WILLS. 

1.  A  will  must  be  anbscrlbed.  but  need  not 
be  proved,  by  two  attesting  witnessei. 

Cheatham  v.  Hatcher  A  ala.,  56 

2.  The  testimony  of  a  subacritrinr  witness 
invalidating  the  will  which  he  attested, 
onght  to  be  viewed  with  suspicion. 

Idem,  S6 
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3.  The  opinion  of  '\  physician  on*  a  ques- 
tion of  aanity.  is  eiilitled  to  peculiar  weight, 
particularly  where  he  had  special  opportu- 

Ditiet  of  observation. 

Idem,  56 

4.  The  fact  that  the  draftsman  of  a  will 
takes  a  benefit  under  it,  while  it  imposes 
Dpon  the  court  the  duty  of  careful  scrutiny, 
does  not  invalidate  the  will. 

Idem,  56 

5.  A  request  to  a  witness  to  subscribe  the 
will,  made  by  a  third  person  in  the  hearing 
of  the  testator,  is,  in  law,  the  request  of  the 
testator,  if  he  is  conscious  and  does  not 
diiaent  therefrom. 

Idem,  56 

6.  In  this  case  the  due  execution  of  the  will 
and  the  sanity  of  the  testatrix  was  proved 
by  one  of  the  attesting  witnesses,  whose 
testimony  was  confirmed  by  other  witnesses 
and  circumstances  surrounding  the  trans- 
action. The  other  subscril>iag  witness,  on 
the  other  hand,  denied  the  due  execution, 
and  the  consciousness  of  the  testatrix ;  but 
his  testimony  was  impaired  by  the  circum- 
itaacethat  it  was  in  conflict  with  statemenU 
made  by  him  soon  after  the  execution  of  the 
will,  and  was  inconsistent  with  his  act  in 
attesting  the  wUl— Hbld:  That,  the  will 
was  duly  executed,  and  should  be  admitted 

tofcobate. 

Idem,  56 


interest  adverse  to  the  dead  party,  he  is  no 
incompetent. 

Burkholder  &  als.  v,  Ludlam  &  als.,    255 

2.  In  an  action  of  debt  by  W  for  the  use  of 
G,  against  the  executor  of  M,  upon  two  bonds 
purporting  to  be  executed  by  M  and  R,  the 
executor  pleads  non  est  factum,  and  payment. 
The  only  proof  of  the  execution  of  the  bonds 
by  M,  is  proof  of  an  acknowledgement  by  M 
to  an  agent  of  G,  made  after  the  assignment 
to  G;  and  the  proof  as  to  the  payments  are 
payments  made  by  R  to  G  in  the  lifetime  of 
M — HBI.D:  G  is  not  a  competent  witness  un- 
der the  statute  to  testify  in  his  own  behalf. 

Morris*  ex*or  v.  Grubb, 


902 


^WITNESSES. 


1.  Where  a  party  to  a  suit  is  examined 
u  a  witness,  and  testifies  alMut  transactions 
the  other  party  to  which  is  dead,  if  he  does 
not  testify  **in  his  own  favor,  or  in  favor  of 
any  other  party  having  an  interest  adverse" 
to  the  party  who  is  dead,  or  those  claiming 
under  him,  but  against  his  own  interest  and 
against  the   interest   of    those   having  an 


3.  In  an  action  by  an  execution  creditor 
against  a  sheriff  and  his  sureties  for  the  fail- 
ure to  pay  over  money  collected  on  the  plain- 
tiff's execution,  it  was  the  conduct  of  the 
deputy  sheriff  that  was  involved  in  the  case— 
Hbld:  The  transaction  which  was  the  sub- 
ject of  investigation  was  the  alleged  default 
of  the  deputy  sheriff.  All  the  parties  to  that 
transaction  were  living  and  competent  to 
testify  in  the  cause.  M  wasr  therefore  a  com- 
petent witness  for  the  defendants. 

Grandstaff,  late  sheriff  &  als.  v. 
Ridgley,  Hampton  &  Co.,  1 

4.  In  such  an  action  the  execution  debtor 
is  a  competent  witness  for  the  plaintiff  to 
prove  the  payment  of  money  on  the  execu- 
tion to  the  deputy  sheriff.  Idem,  1 

5.  P  and  C,  commissioners,  sell  land  to  B, 
who  executes  his  t>onds  for  the  deferred  pay- 
ments, with  G  and  P  as  his  sureties.  B  sells 
the  land  to  K.  P  being  dead,  G,  P  and  K  are 
incompetent  witnesses  to  prove  the  payment 
of  the  bonds  to  P. 

Parent's  adm'r  v.  Spitler's  adm'r 
&  sis.,  819 
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DECIDED  IN  THE 


Supreme  Coart  of  Appeals  of  Virginia 


Jordan  v.  Eve,  Trustee,  &c. 

November    Term.    1878,    Richmond. 

1.  IneambrABces  —  Public    Hlarliway*.^  —  E 

sdk  to  J  a  tract  of  land  through  which  a  public 
yghway  runs,  and  conveys  the  land  to  J  wilh  a 
covenant  acainst  incumbrances.  The  public  high- 
way is  not  an  incumbrance  which  is  included  in  the 
covenant  and  for  which  J  is  entitled  to  compensation. 
a.  C^art  of  Equity— Power  in  the  C««e.— 
The  land  was  conveyed  by  H  to  E,  and  the  deed 
was  recorded  on  the  3 1st  of  December,  1866.  At 
that  time  there  were  judfrnents  docketed  against  H 
to  the  amount  of  $9,845;  but  nearly  all  of  them 
were  against  H  as  surety,  and  the  principals  in  two, 
amounting  to  more  than  $6,000,  were  good  for  the 
money.  H  had  land  in  the  county  after  the  con- 
veyance to  E,  vahaed  at  $140,000.  Upon  a  bill  by 
E  against  J  to  subject  the  land  under  his  vendor's 
Een  for  the  payment  of  $4,800  of  the  purchase 
mwney  then  due — Held:  The  court  may  decree  a 
safe  of  the  land,  reserving  the  power  to  dispose  of  the 
proceeds  of  sale  so  as  to  protect  the  purchasers. 

2  ♦This  case   was  heard  at   Staunton, 

but  was  decided  in  Richmond. 
By  deed  bearing  date  the  4th  of  October, 
1866,  and  duly  recorded  on  the  31st  of  De- 
cember. 1866,  M.  G.  Harman  and  wife  con- 
veyed to  Robert  C.  Eve  a  certain  tract  of 
land  in  the  county  of  Augusta,  on  both  sides 
of  the  McAdam  road,  stated  to  contain  four 
hundred  and  twenty-nine  acres  and  three  roods, 
it  being  the  same  land  granted  to  the  said 
M.  G.  Harman  by  Robert  P.  Harnsberger 
and  wife,  by  deed  bearing  date  the  22d  of 
February,  1862.  The  consideration  expressed 
in  the  deed  was  their  love  and  affection  for 
their  daughter,  Willie  H.  Eve,  and  her  hus- 
band, the  said  Robert  C.  Eve;  and  it  was 
upon  trust  for  the  use  and  benefit  of  these 
parties  during  their  joint  lives,  but  free 
from   any   incumbrance    or    charge    of    the 

*Deeda — Covenant — f  ncnmbrmoce*  —  Pub- 
lic Htighway. — The  finding  of  the  first  headnote  of 
the  principal  case  is  affirmed  in  Deacons  v.  Doyle,  75 
Va.  258;  2  Min.  Inst.  (4th  Ed.)  721.  Distinguished  in 
Trice  V.  Kayton,  84  Va.  217,  the  facts  in  which  case 
were  that  a  lot  in  the  city  of  Norfolk  was  sold  and 
conveyed  ay  metes  and  hounds  with  covenants  for 
quiet  enjoyment,  free  from  incumbrances  and  it  was 
discovered  later  that  the  house  and  fence  encroached 
upon  the  street.  Held,  that  the  encroachment  of 
house  and  fence  upon  the  street  was  a  hidden  fact 
and  a  breach  of  the  warranty.  See  also  Scott  v. 
Bental,  23  Gratt.  1 :  Barr  v.  Fleming,  29  W.  Va.  326 ; 
Patton  V.  Quarrier,  18  W.  Va.  447,  where  the  prin- 
cipal case  is  cited  and  sustained. 


said  Robert  C.  Eve;  and  upon  the  death  of 
either,  for  the  joint  benefit  of  the  survivor 
and  the  children  of  Willie  H.  Eve  during  the 
life  of  the  survivor,  and  then  to  the  right 
heirs  of  said  Willie  H.  Eye.  And  Robert  C. 
Eve  was  empowered,  with  the  consent  of 
the  said  M.  G.  Harman,  to  sell  the  property 
and  reinvest  upon  the  same  trusts. 

In  1872  Eve  sold  and  conveyed  to  the 
Valley  railroad  company  so  much  of  said 
land  as  is  occupied  by  the  said  railroad 
track,  measuring  fifty  feet  on  either  side 
from  the  centre  line  of  said  track,  and  con- 
taining about  seven  acres. 

On  the  28th  of  October,  1874,  Eve  made  a 
contract  -with  William  Jordan  to  sell  him 
the  said  tract  of  land,  then  stated  to  be 
four  hundred  and  twenty-two  acres,  for 
which  Jordan  was  to  convey  to  Eve  another 
tract  of  land  called  the  Bagly  farm,  a  cer- 
tain lot  in  Staunton,  and  execute  to  him  his 
notes  for  $10,210  in  five  equal  annual  instal- 
ments, with  six  per  cent,  interest  from  date, 
payable  annually.  And  Eve  and  wife 
8  executed  ""a  deed,  in  which  M.  G.  Har- 
man joined,  conveying  the  land  to 
Jordan,  and  reserving  a  lien  upon  the  land; 
and  Jordan  conveyed  the  Bagly  farm  and 
the  Staunton  lot  to  Eve,  and  executed  to 
him  his  five  bonds,  each  for  $2,042,  at  one, 
two,  three,  four  and  five  years,  bearing  in- 
terest payable  annually.  The  deed  from  Eve 
to  Jordan,  though  delivered,  has  not  been 
put  upon  record  and  is  not  in  the  record. 

In  October.  1876,  Eve  as  trustee,  insti- 
tuted a  suit  in  equity  in  the  circuit  court  of 
Augusta  county  against  Jordan,  and  after 
setting  out  in  his  bill  the  foregoing  facts,  he 
stated  that  Jordan's  first  bond,  and  the  one 
year's  interest  on  all  of  them  had  been  long 
since  due,  and  the  second  bond  and  the  in- 
terest on  the  other  three  would  be  soon 
due;  and  he  prayed  that  his  lien  upon  the 
land  might  be  enforced  by  a  sale  thereof, 
and  from  the  proceeds  of  sale  the  amount 
due  him  might  be  paid,  and  provision  made 
for  the  payments  that  were  to  fall  due;  and 
for  general  relief. 

Jordan  answered  the  bill.  He  says  he 
bought  the  land  at  $55  per  acre,  and  it  was 
represented  by  Harman,  who,  as  agent  of 
Eve,  made  the  contract,  that  there  were  four 
hundred  and  twenty-two  acres  in  the  tract, 
and  the  amount  of  purchase  money  was  fixed 
on  that  basis;  that  he  had  discovered  that 
this  quantity  was  what  was  contained  in  the 
tract  before  the  sale  to  the  railroad  com- 
pany,  and   he   insists  he  is   entitled   to  an 
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abatement  for  so  much  of  the  land  as  had 
been  previously  sold  by  Eve  to  the  railroad 
company. 

He  further  says,  that  the  deed  from 
Hamsberger  and  wife  to  Harman  acknowl- 
edges the  receipt  of  one-third  of  the  pur- 
chase money  in  cash,  and  two-thirds  in  due 
paper,  and  reserves  a  lien  on  the  land;  that 
there  a  number  of  these  bonds  transferred 
to  Harnsberger,  and  he  believes  the  most  of 
them  are  still  unpaid;  and  he   asks 

4  that  an  account  may  be  ♦ordered  to 
ascertain    how    much    of    said    four 

hundred  and  twenty-two  acres  of  land  has 
been  heretofore  conveyed  to  the  Valley  rail- 
road company,  and  the  relative  value  there- 
of as  compared  with  the  residue  of  the  tract; 
and  to  ascertain  whether  any,  and  if  so 
which  of  the  claims  assigned  by  Harman  to 
Harnsberger  still  remains  unpaid. 

In  November,  1876,  the  court  made  a  de- 
cree referring  the  cause  to  Master  Commis- 
sioner J.  W.  G.  Smith,  with  directions  to 
take  an  account  showing: 

1.  Whether  there  is  any  lien  on  the  said 
land  on  account  of  the  lien  reserved  in  the 
deed  therefor  from  Harnsberger  to  Harman, 
and  if  any  such  lien,  the  amount  and  extent 
thereof. 

2.  Whether  there  is  any  deficiency  in 
quantity  of  land  sold  by  Eve  to  Jordan;  and 
if  there  is  a  deficiency  in  quantity,  he  will 
ascertain  the  extent  thereof,  and  the  abate- 
ment to  be  made  in  the  purchase  money  by 
reason  of  such  deficiency. 

3.  Any  other  matter  deemed  pertinent  by 
himself  or  required  by  the  parties  to  be  so 
stated.  And  the  commissioner  was  author- 
ized to  require  the  county  surveyor  to  make 
such  surveys  of  the  land,  &c. 

In  February,  1877,  Commissioner  Smith 
returned  his  report.  On  the  first  subject  he 
says  that  Harnsberger's  lien  on  the  land 
was  duly  released  by  deed  of  record  in  the 
clerk's  oflfice  of  the  county  court  of  Augusta. 

On  the  second  subject  he  says  he  directed 
the  county  surveyor  to  make  a  survey 
showing  what  deficiency  there  was — first,  by 
reason  of  the  conveyance  by  Eve  to  the 
Valley  railroad  company;  and,  second,  by 
reason  of  a  portion  of  the  land  being  occupied 
by  the  Valley  pike.  Upon  this  survey,  and  evi- 
dence taken  before  him,  he  reports  that  in  re- 
spect to  the  railroad,  Jordan  is  short  in 

5  land  to  the  amount  of  one  *acre,  one 
rood  and  5-45  poles,  which,  at  $55  per 

acre,  would  be  $70.60,  for  which  Jordan  would 
be  entitled  to  a  credit  as  of  October  29th,  1874. 

That  Jordan  likewise  claims  credit  for  the 
value  of  the  land  occupied  by  the  Valley 
pike  or  McAdam  road.  And  the  commis- 
sioner not  undertaking  to  decide  the  ques- 
tion of  law,  reports,  that  if  Jordan  is  en- 
titled to  this  credit,  then  he  is  additionally 
short  of  land  on  this  account  to  the  extent 
of  four  acres,  one  rood  and  twenty-one 
poles,  which,  at  $55  per  acre,  is  $240. 

Under  the  third  head,  the  commissioner 
says,  he  deemed  it  pertinent  and  he  was  re- 
quested by  Jordan  to  inquire  into  all  judg- 
ment or  other  liens  binding  on  said  land  as 
belonging  to  M.  G.  Harman  at  the  date  of 


recordation  of  the  deed  from  Harman  and 
wife  to  Eve,  trustee,  viz:  December  31st, 
1866.  Up  to  this  date  he  found,  upon  exam- 
ination, twenty  judgments  against  Harman, 
regularly  docketed.  Of  these  there  were 
twelve  marked  in  the  docket  satisfied,  or  for 
benefit  of  said  Harman.  He  makes  a  state- 
ment of  each  of  the  eight  not  so  marked,  the 
whole  amount  of  which,  with  interest  up  to 
March  1st,  1877,  is  $9,845.85.  Of  these,  how- 
ever, they  are  in  nearly,  if  not  quite  all, 
cases  in  which  Harman  was  a  surety,  and 
one  for  $5,188.39,  the  commissioner  says,  if 
not  already  paid  entirely,  will  be  paid  out  of 
the  assets  of  J.  M.  McCue,  the  principal  in  the 
debt;  and  of  another  for  $922.05,  the  owner 
stated  in  his  deposition  the  principal  in  the 
debt  is,  he  believed,  good  for  the  money,  and 
he  has  no  idea  that  Harman  will  have  to  piy 
the  money.  These  two  judgments,  amount- 
ing to  $6,110.44,  the  commissioner  deducts 
from  the  $9,845.85,  leaving  only  $3,785.40  as 
lien  indebtedness  on  the  land. 
The  commissioner  further  reports  that  he 
has  been  called  upon  by  the  plaintiff's 

6  counsel  to  state  specially  *what  real 
estate,  and  its  value,  said  M.  G.  Har- 
man owned  on  the  31st  of  December,  1866, 
other  than  that  conveyed  to  Eve,  trustee. 
And  he  finds  that  exclusive  of  the  land 
bought  by  Jordan  of  Eve,  trustee,  the  said  M. 
G.  Harman  stood  assessed  on  the  commission- 
ers' books  of  December  31st,  1866,  with  real 
property  in  Augusta  county  in  the  value  of 
$122,201..50;  and  it  was  proved  that  hehqdin 
the    city  of  Staunton  real  estate  valued  at  $20,000. 

It  appears  from  the  assessor's  land  bocks, 
that  for  the  years  1867  to  1872,  Eve,  trustee, 
is  assessed  with  four  hundred  and  thirt>-nine 
three-fourth  acres  of  land,  and  for  1873,  he 
is  assessed  with  four  hundred  and  sixteen 
acres  (thirteen  acres  having  been  trans- 
ferred to  the  Valley  railroad  company,  as 
per  note  on  assessor's  books). 

Jordan  excepted  to  the  report — 

First.  Because  he  should  have  been  allowed 
a  deduction  for  six  acres  sold  to  the  railroad 
company,  instead  of  one  acre  and  a  fraction 
allowed  by  the  commissioner ;  and  for  the  bed 
of  the  McAdam  road  four  acres,  making  in 
all  ten  acres. 

Second.  That  the  plaintiff  sold  to  Jordan 
four  hundred  and  twenty-two  acres  of  land, 
the  title  good,  and  free  from  all  incum- 
brance. The  commissioner  reports  judg- 
ments against  M.  G.  Harman  prior  to  his 
conveyance  to  the  plaintiff  amounting  to 
$9,845.86,  which  now  stands  lifen  upon  the 
land;  and  it  was  the  duty  of  the  plaintiff  to 
remove  them  before  he  can  demand  the 
payment  of  the  purchase  money. 

Third.  The  McAdam  road,  if  merely  an 
easement,  still  it  is  an  incumbrance,  and 
should  be  removed  by  the  plaintiff,  or  Jor- 
dan should  be  compensated  for  it. 

The  cause  came  on  to  be  heard  on  the 
16th    of   June,    1877,    when   the  court 

7  overruled  all  the  exceptions  of  *the  de- 
fendant and  confirmed   the   report  of 

the  commissioner,  and  declaring  that  the 
court  proposed  to  see  to  the  proper  disburse- 
ment of  the  purchase  money  due  from  Jordan; 
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that  Jordan  should  pay  to  the  general  receiver 
of  the  court  the  purchase  money  then  due,  viz : 
K819.12,  wkh  interest  on  $4,084.00  from  the 
39th  of  October,  1874,  subject  to  a  credit  of 
$70.60  as  of  that  date,  for  the  deficiency  on 
the  land,  within  ninety  days  from  the  ris- 
ing of  the  court;  and  if  not  paid,  commis- 
siooers  named  were  appointed  to  sell  the 
land  on  terms  stated  in  the  decree.  And 
Jordan  thereupon  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

D.  &  A.  H.  Fultz,  for  the  appellant. 
G.  M.  Cochran,  Jr.,  for  the  appellee. 

STAPLES,  J.,   delivered  the   opinion  of 
the  court. 

The  first  ground  of  error  assigned  in  the 
petition  for  an  appeal  is  the  refusal  of  the 
court  below  to  allow  the  appellant  compen- 
sation for  an  alleged  deficiency  in  the  land. 
It  is  claimed  that  the  deed  of  Harman  and 
wife  conveyed  to  the  appellee  four  hundred 
and  twenty-nine  and  a  half  acres;  that  thir- 
teen acres  were  afterwards  transferred  to  the 
Valley  railroad  company,  leaving  only  four 
hundred  and  sixteen  acres  in  the  tract ;  where- 
as the  deed  to  the  appellant  is  for  four  hun- 
dred and  twenty-two  acres.  The  survey  made 
in  the  cause  shows,  however,  there  are  four 
hundred  and  twenty  acres,  two  roods  and 
thirty-four  poles  in  the  tract,  being  a  defi- 
ciency only  of  one  acre,  one  rood  and  five 
forty-fifth  poles;  and  for  this  the  appellant 
has  been  allowed  compensation  by  the  de- 
cree of  the  circuit  court.  The  accuracy 
8  of  this  survey  has  not  been  ^impeached 

by  the  appellant.  The  mistake  was 
probably  made  by  the  assessor  in  his  esti- 
mate of  the  quantity  transferred  to  the  rail- 
road company.  Instead  of  thirteen  acres  it 
ought  to  have  been  nine.  It  is  very  certain 
the  appellant  gets  all  the  land  for  which  he 
has  paid,  or  has  contracted  to  pay.  This 
ground  of  error  is  therefore  not  well  taken. 

The  next  error  assigned  is  in  failing  to 
allow  the  appellant  compensation  for  so 
much  of  the  land  as  is  occupied  by  the  Valley 
turnpike,  a  McAdam  road  running  from  Staun- 
ton to  Winchester.  It  is  insisted  that  the  ap- 
pellant by  the  terms  of  his  contract  is  entitled 
to  all  the  land  purchased  by  him,  within  the 
metes  and  bounds  specified  in  his  deed,  free 
from  all  incumbrances  of  every  description, 
and  that  the  road  in  question  is  a  perpetual 
easement  or  incumbrance  upon  the  land. 

The  deed  to  the  appellant  is  not  in  the 
record,  and  we  have  no  means  of  ascertain- 
ing the  nature  of  the  covenants  contained 
in  it.  If  it  be  a  mere  covenant  of  warranty 
of  seisin,  or  of  a  good  right  to  convey,  ac- 
cording to  all  the  authorities  it  is  not  broken 
by  the  existence  of  a  highway  upon  the  land.  2 
Lomax  Digest.  347 ;  Whitleck  v.  Cook  &  wife, 
15  John.  R.  483;  Rawle  on  Covenants  of  Title, 
p.  80.  If  on  the  other  hand,  the  deed  contains 
a  covenant  against  incumbrances,  the  ques- 
tion is  not  so  free  from  difficulty.  In  Massa- 
chusetts and  in  most  of  the  New  England 
states,  it  is  held  that  a  highway  consti- 
tutes a  breach  of  the  covenant  against  in- 
cumbrances.    In    Pennsylvania,    Wisconsin 


and  other  states,  the  contrary  doctrine  pre- 
vails. In  Whitleck  v.  Cook  &  wife,  15  John.  R. 
483,  400,  the  deed  contained  no  covenant 
against  incumbrances,  but  the  reasoning  of  the 
court  is  broad  enough  to  apply  to  covenants  of 
every  description.  Spencer,  J.  said:  "It  must 
strike  the  mind  with  surprise  that  a 

9  ^person     who     purchases     a     farm 
through  which  a  public  road  runs  at 

the  time  of  purchase,  and  had  run  so  long  be- 
fore, who  must  be  presumed  to  have  known  of 
the  existence  of  the  road,  and  who  chooses  to 
have  it  included  in  his  purchase,  shall  turn 
around  on  his  grantor  and  complain  that  the 
general  covenants  in  the  deed  have  been  broken 
by  the  existence  of  what  he  saw  when  he  pur- 
chased, and  what  must  have  enhanced  the 
value  of  the  farm.  It  is  hazarding  little  to 
say  that  such  an  attempt  is  unjust  and  inequi- 
table, and  contrary  to  the  universal  under- 
standing of  both  vendors  and  purchasers. 
If  it  could  succeed  a  floodgate  of  litigation 
would  be  opened,  and  for  many  years  to 
come  this  kind  of  action  would  abound." 

In  Patterson  v.  Arthurs,  9  Watts  R.  152, 
the  purchaser  claimed  an  abatement  of  the 
purchase  money  because  of  a  public  road 
which  passed  over  the  lots  sold.  The  court  ex- 
pressed its  surprise  that  a  highway  should 
ever  have  been  imagined  an  incumbrance 
within  the  covenant,  and  its  belief  that  it 
had  been  the  universal  understanding  of 
both  sellers  and  purchasers  in  Pennsylvania, 
that  the  covenant  against  incumbrances  did 
not  extend  to  public  roads.  Although  a  pub- 
lic highway  no  doubt  is  in  many  instances 
an  injury  instead  of  a  benefit  to  the  holder 
or  owner  of  the  land  upon  which  it  is  lo- 
cated, and  therefore  tendls  to  lessen  its  value 
in  the  estimation  of  the  purchaser,  yet  it  is 
fair  to  presume  that  every  purchaser  before  he 
closes  his  contract  for  his  purchase  of  land, 
has  seen  it  and  made  himself  acquainted  with 
its  locality  and  the  state  and  condition  of 
it;  and  consequently  if  there  be  a  public 
road  or  highway  open  and  in  use  upon  it, 
he  must  be  taken  to  have  seen  it  and  to 
have  fixed  in  his  own  mind  the  price  he  was 
willing  to  give  for  the  land  with  reference  to 
the  road,  either  making  the  price  less 

10  or  more  as  he  conceived  *the  road  to 
be    injurious   or    advantageous    to    the 

occupation  and  enjoyment  of  the  land. 

We  are  of  opinion  that  these  views  of  the 
New  York  and  Pennsylvania  courts  are  in 
accord  with  the  general  understanding  and 
usage  in  Virginia  on  this  subject.  With  us 
it  has  never  been  supposed  that  the  vendor 
in  conveying  his  land  is  required  to  make 
an  express  reservation  or  exception  with 
respect  to  the  highway  upon  the  tract,  or 
else  to  submit  to  an  abatement  of  the  purchase 
money.  A  public  highway  is  generally  regarded 
as  a  benefit  to  the  land;  and  whether  so  or 
not,  the  purchaser  is  presumed  to  have  taken 
it  into  ^consideration  and  to  have  fixed 
the  price  with  reference  to  its  supposed  ad- 
vantages or  disadvantages.  If  it  was  once 
understood  as  the  doctrine  of  this  court 
that  the  purchaser  is  entitled  to  an  abate- 
ment or  damages  for  an  easement  or  in- 
cumbrance of  this  kind,  in  the  language  of 
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the  New  York  court,  it  weuki  open  th« 
floodgates  of  litigation  in  this  state.  Be- 
sides it  is  difficult  to  see  how  the  damages 
in  stich  case  can  be  properiy  estimated.  A 
public  highway  is  a  mere  easement.  It  does 
n«t  take  away  the  right  of  freeholder  in  the 
soil.  That  continues  in  the  owner  in  the 
same  manner  it  was  before  the  highway 
was  established,  subject  only  to  the  ease- 
ment. The  owner  still  retains  his  property 
in  the  mines,  quaries,  springs  oi  water, 
timber  and  earth  not  incompatible  with  the 
public  right  of  way.  He  may  maintam 
trespass,  ejectment,  or  waste  in  respect  to 
the  same.  And  upon  the  abandonment  or 
discontinuance  of  the  way  the  property  and 
right  of  enjoyment  revert  to  the  proprietor 
of  the  soil.  Washburn  on  Easements  and 
Servitudes,  228;  Warwick  &  Barksdale  v, 
Mavo,   15   Gratt.   545. 

These  elements  must  of  course  be  taken 
into  consideration,  as  also  the  peculiar  ben- 
efits the  owner  derives  from  the  laca- 

11  tion  of  the  road,  in  estimating,  the  ♦dam- 
ages or  abatement  to  which  the  pur- 
chaser may  be  entitled.  It  is  obvious  that 
these  contingencies  were  never  contemplated 
by  the  parties,  and  the  most  reasonable  infer- 
ence is,  that  they  contracted  with  reference  to 
the  then  condition  and  state  of  the  property  as 
it  appeared  and  was  known  to  both.  This 
ground  of  error  is  therefore  overruled. 

The  next  error  assigned  is,  that  at  the  date 
of  the  conveyance  to  the  appeUee,  Eve,  there 
were  unsatisfied  judgments  to  a  large  amount 
against  Harman,  constituting  liens  upon  the 
land,  which  ought  to  have  been  removed  be- 
fore any  decree  for  a  sale.  The  commissioner 
to  whom  the  whole  matter  was  referred  for 
investigation,  reports  judgments  against 
Harman  unsatisfied,  and  constituting  liens 
on  the  land  to  the  amount  of  nine  thousand 
eight  hundred  and  fifty-five  dollars  and 
eighty-five  cents.  The  larger  portion  of 
these  judgments  are  upon  debts  for  which 
Harman  was  bound  only  as  surety,  with 
perfectly  solvent  principles.  One  of  the  judg- 
ments, amounting  to  more  than  five  thou- 
sand dollars,  the  commissioner  reports  if 
not  already  paid  will  certainlv  be  paid  out 
of  the  assets  of  J.  Marshall  McCue;  so  that 
the  liens  by  judgment  will  not  exceed  four 
thousand  dollars.  To  satisfy  these,  the 
commissioner  reports  real  estate  belonging 
to  Harman  in  Augusta  county  of  the  value  of 
$122,000,  and  the  testimony  shows  there  is  real 
property  in  the  city  of  Staunton  of  the  value 
at  least  $20,000.  The  learned  counsel  for  the 
appellant  insists  that  this  property  is 
shingled  over  with  judgment  liens  and  trust 
deeds  amounting  to  more  than  double  its 
value.  The  true  inquiry,  however,  is  as  to 
the  liens  upon  the  land  at  the  time  of  the 
conveyance  to  the  appellee  and  his  wife  in 
October.  1866.  No  liens  subsequently  ac- 
quired against  Harman  could  effect  the 
lands  in  the  hands  of  the  appellee,  or  those 
claiming     under      him.       The      report 

12  *oi  the  commissioner  already  adverted 
to,  showing  these  liens,  was  made   at 

the  request  of  the  ap[.  rllant.    The  examina- 
tion  upon   which   that   report   was   founded 


was  at  his  instance,  and  he  has  offered  no 
evidence,  documentary  or  otherwise,  inval- 
idating the  statements  of  the  conimtssioner. 
It  must  be  assumed,  therefore,  that  there 
is  real  estate  whose  value  is  ten  tmtts  the 
amount  of  the  judgments  which  must  first  W 
subjected  before  the  land  of  appellant  can 
be  touched.  Besides  this,  it  is  provided  in 
the  decree  that  the  court  wiH  sec  to  the 
proper  disbursement  of  the  pnrchaise  oMOcy. 
The  purchaser  of  the  land  will  aho  have 
in  his  own  hand  the  deferred  instalments  of 
the  purchase  money,  falling  due  in  six, 
eighteen,  thirty,  and  forty-two  months,  for 
his  own  indemnity,  in  the  event  the  parties 
primarily  bound  for  the  debts  shall  become 
insolvent,  and  the  real  estate  of  Harman 
shall  be  insufficient  to  satisfy  the  jadf- 
ments.  Under  such  circumstances  the  moft 
timid  purchaser  could  not  have  the  slightest 
apprehension  of  a  title  acquired  under  the 
decree  of  the  court. 

This  disposes  of  all  the  errors  assigned  in 
the  petition  and  in  the  argument  of  the 
appellant's  counsel  before  this  court  F©r 
the  reasons  stated,  we  are  of  opinion  the 
decree  of  the  circuit  court  is  plainly  right, 
and  must  be  affirmed. 

Decree  affirmed. 


18 


*    Harris  v.  Harris. 

November   Term,    1878,    Richmimd. 


1.  Alimony— IITIfe  in  Fmnlt.* — AUmony  had  its 

origin  in  the  legal  obligations  of  the  husband  inci- 
dent to  the  marriage  state,  to  maintain  bis  wife  in  a 
manner  suited  to  his  means  and  social  position,  and 
although  it  is  her  right,  she  may  by  her  mtscoiidact 
forfeit  it;  and  when  she  is  the  offender,  she  cannot 
have  alimony  on  a  divorce  decreed  in  favor  of  the 
husband.  So  long  as  he  has  committed  no  breach 
of  the  marital  duty,  he  is  under  no  obligation  to 
provide  her  a  separate  maintenance,  for  she  cannot 
claim  it  on  the  ground  of  her  own  misconduct. 

2.  Same — 'What  Principles  GoTem. — Accord- 
ing to  the  ecclesiastical  law  no  alimony  was  allow- 
able on  a  decree  a  innculo  matrimonii.  And  if  un- 
der the  Virginia  statute  the  court  has  a  discretioo, 
upon  decreeing  such  a  divorce,  to  allow  alinony  to 
the  wife,  that  discretion  should  be  exercised  upon 
the  same  principles  which  govern  in  a  case  of  di- 
vorce  from  bed  and  board. 

3.  Same — IVilfnl  Desertion  of  lirife.t— The 
circumstances  must  be  very  peculiar  indeed,  if  any 
such  case  there  couhl  be,  which  justifying  a  decree 
for  an  absolute  divorce  in  behalf  of  the  husband  for 
willful  desertion  of  the  wife,  would  at  the  saae  time 


•Divorce — Alimony. — The  principal  case  is  cited 
in  Cralle  v.  Cralle,  79  Va.  182,  to  support  the  view 
that  property  acquired  after  the  date  of  the  decree  a 
vinculo  should  not  be  included  in  estimating  the  al- 
lowance for  matrimony.  See  generally  Cralle  v. 
Cralle,  84  Va.  198;  1  Min.  Inst.  (4th  Ed.)  294,  298, 
302,  308,  309. 

tSame— Same — "Wife   In   Fault.— A  wife  hav- 
ing  left  her  huf-hand  without  good  legal  ground  is  not 
entitled  to  alimony  though  the  husband  may  obtain  a 
divorce.       Carr    v.    Carr,    22    Gratt.     168.      See   also 
Latham  v.  Latham,  30  Gratt.  307,  and  note. 
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warrant  a  decree  in  her  behalf,  that  he  should  out  of 
his  own  estate  maintain  her  as  long  as  she  lived, 
although  after  the  divorce  she  should  become  the 
wife  of  another. 
4.  DeciHlom  in  This  Cm«e. — The  wife  having  left 
her  husband  in  1863,  upon  the  ground  that  he  would 
not  control  bis  servants  and  maintain  her  rightful 
authority  as  his  wife,  the  husband  is  entitled  to  a 
decree  for  a  divorce  a  vinculo  matrimonii  on  the 
ground  of  desertion,  on  a  bill  filed  by  him  in  1877. 
And  the  wife  having  left  her  husband  without  any 
sufficient  cause,  the  court  upon  decreeing  the  di- 
vorce cannot  allow  her  alimony  out  of  the  husband's 
estate. 

This  case  was  heard  at  Staunton,  but  was 
decided  at  Richmond.    It  was  a  suit  in 

14  equity  in  the  circuit  *court  of  Nelson 
county,  brought  in  July,  1877,  by  Daniel 

M.  Harris  against  his  wife,  Sarah  C.  Harris, 
for  a  divorce  a  vinculo  matrimonii,  on  ac- 
count of  desertion.  There  was  no  doubt 
that  Mrs.  Harris  had  left  her  husband's 
house  some  fourteen  years  before  the  suit 
was  instituted,  and  had  not  returned. 

The  court  below  made  a  decree  divorcing 
the  parties  and  dissolving  the  marriage;  and 
decree  that  the  plaintiff,  Daniel  M.  Harris, 
should  pay  to  Mrs.  Harris  and  anniiity  of 
$75  during  her  natural  life,  commencing  on 
the  1st  of  May,  1878,  the  said  annuity  to  be 
a  continuing  charge  and  lien  upon  his  real 
estate;  and  that  said  annuity  should  be  in 
lieu  of  all  dower  right  which  Mrs.  Harris 
might  otherwise  have  in  his  real  estate;  and 
liberty  was  given  to  Mrs.  Harris  to  sue  out 
her  execution  of  fieri  facias  to  enforce  the 
collection  of  her  annuity  under  the  provi- 
sions of  the  decree,  at  any  time  on  default 
of  payment  for  thirty  days  by  said  Daniel 
M.  Harris.  And  liberty  was  reserved  to 
Mrs.  Harris  to  apply  to  the  court  to  subject 
the  real  estate,  &c.  Daniel  M.  Harris  there- 
upon applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  awarded.  The  case  is 
stated  by  Judge  Burks  in  his  opinion. 

Robert  Whitehead,  for  the  appellant. 
Fitzpatrick,  for   the  appellee. 

BURKS,  J.  'The  bill  in  this  case  was  filed 
by  a  husband  against  his  wife,  praying  a  di- 
vorce from  the  bond  of  matrimony  on  the 
ground  of  alleged  desertion  by  the  wife  for 
a  period  exceeding  five  years.  What  piir- 
ports  to  be  an  answer  to  the  bill  by  the  wife 
was  filed,  depositions  were  taken  by  both 
parties,  and  at  the  hearing  of  the  cause 

15  there  was  a  decree  of  *divorce  according 
to  the  prayer  of  the  bill,  and  further  of 

an  allowance  to  the  wife  of  an  annuity  during 
her  life,  the  payment  of  which  was  secured 
by  a  charge  on  the  real  estate  of  the  hus- 
band. The  husband  is  the  appellant  here, 
and  complains  of  so  much  of  the  decree  as 
makes  the  allowance  to  the  wife. 

By  the  Code  of  1873.  ch.  105,  jurisdiction 
of  suits  for  annulling  and  affirming  mar- 
riages, and  for  divorces  from  the  bond  of 
matrimony  and  from  bed  and  board  for  causes 
specified,  is  vested  in  the  circuit  courts  and 
(by  subsequent  statute)  in  the  corporation 
courts,  on  the  chancery  side  thereof. 


Section  9  provides,  "that  such  suits  shall 
be  instituted  and  conducted  as  other  suits  in 
equity,  except  that  the  bill  shall  not  be  taken 
for  confessed;  and  whether  the  defendant 
answer  or  not,  the  case  shall  be  heard  inde- 
pendently of  the  admissions  of  either  party 
in  the  pleadings  or  otherwise,"  and  that 
"costs  may  be  awarded  to  either  party,  as 
equity  and  justice  may  require." 

Section  12  is  in  the  following  words: 
"Upon  decreeing  the  dissolution  of  a  mar- 
riage, and  also  upon  decreeing  a  divorce, 
whether  from  the  bond  of  matrimony  or  from 
bed  and  board,  the  court  may  make  such  fur- 
ther order  as  it  shall  deem  expedient  con- 
cerning the  estate  and  maintenance  of  the  par- 
ties, or  either  of  them,  and  the  care,  custody, 
and  maintenance  of  their  minor  children,  and 
may  determine  with  which  of  the  parents 
the  children  shall  remain;  and  the  court  may 
from  time  to  time  afterwards,  on  petition 
of  either  of  the  parents,  revise  and  alter 
such  decree  concerning  the  care,  custody 
and  maintenance  of  the  children,  and  make 
a  new  decree  concerning  the  same,  as  the 
circumstances  of  the  parents  and  the  benefit 
of  the  children  may  require." 

It  will  be  observed  that  the  court, 
16  in  the  exercise  of  *its  jurisdiction  over 
the  persons  and  subjects  mentioned  in 
this  last-named  section,  is  invested  with  a 
very  large  discretion.  We  have  to  consid- 
er the  nature  and  extent  of  that  discretion 
and  the  exercise  of  it,  so  far  only  as  it  con- 
cerns "the  estate  and  maintenance  of  the  par- 
ties." On  this  branch  of  the  case  I  do  not  pro- 
pose to  extend  my  inquiries  beyond  this  limit. 

The  exercise  of  discretionary  power  by  a 
judge  to  whom  it  is  confided  is  always  more 
or  less  embarrassing,  and  what  is  said  by  an 
English  writer,  speaking  of  the  British  con- 
stitution and  jurisprudence,  applies  as  well 
to  ours,  that  it  is  a  principle  consonant  to 
the  spirit  of  our  constitution,  and  which 
may  be  traced  as  pervading  the  whole  body 
of  our  jurisprudence,  that  optima  est  lex 
quae  minimum  relinquit  arbitrio  judicis,  opti- 
mus  judex  qui  minimum  sibi — that  system  of 
law  is  best  which  confides  as  little  as  possible 
to  the  discretion  of  the  judge — that  judge  is 
the  best  who  relies  as  little  as  possible  on 
his  own  opinion.    Broom's  Leg.  Max.  84. 

Discretio  est  discernere  per  legem  quid 
sit  justum,  says  my  Lord  Coke,  4  Ins.  4;i. 
and  "discretion,"  says  Lord  Mansfield, 
"when  applied  to  a  court  of  justice,  means 
sound  discretion  guided  by  law.  It  must  be 
governed  by  rule:  it  must  not  be  arbitrary, 
vague  and  fanciful,  but  legal  and  regular." 
Rex  V.  Wilkes,  2  Burr.  R.  25,  39. 

It  is  not  an  unlimited  power,  but  in  all 
cases,  where  by  law,  whether  statute  or 
common  law,  a  subject  is  referred  to  the  dis- 
cretion of  the  court,  that  must  be  regarded  as 
a  sound  discretion,  to  be  exercised  according 
to  the  circumstances  of  each  particular  case. 
Daniel,  J.,  in  Commonwealth  v.  Wyatt,  6 
Rand.  694.  700.  .And  Judge  Christian,  speak- 
ing of  the  allotment  of  alimony,  citing 
Bishop  on  Mar.  &  Div.  and  other  authorities, 
says,  "that  it  is  a  matt^  within  the  discretion 
of  the  coi:rt.    Yet  it  is  not  an  arbitrary  but 
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17  a  judicial  discretion,  ♦to  be  exercised 
in   reference   to  established  principles 

of  law  relating  to  the  subject,  and  upon  an 
equitable  view  of  all  the  circumstances  of 
the  particular  case."  Bailey  v.  Bailey,  21 
Gratt.  43,  57. 

These  principles  must  guide  us  in  the 
inquiry  we  are  about  to  make,  whether  the 
learned  judge  of  the  circuit  court,  in  the  ex- 
ercise of  the  discretion  with  which  the  law 
invested  him,  has  erred  in  decreeing  main- 
tenance to  the  appellee  during  her  life  out 
of  her  husband's  estate,  after  decreeing  on 
his  behalf  a  divorce  from  the  bond  of  matri- 
mony. Under  the  English  ecclesiastical  law 
as  a  part  of  the  common  law,  the  court,  in- 
dependently of  the  section  (12)  copied  from 
the  Code,  could  not  have  decreed  any  such 
allowance.  Alimony,  or  an  allowance  for 
the  maintenance  of  the  wife,  was  never  de- 
creed on  a  divorce  a  vinculo  matrimonii.  It 
was  confined  to  divorces  from  the  bed  and 
board,  and  was  an  incident  of  decrees  of 
that  character.  It  is  plain,  however,  from 
the  language  of  the  section  of  the  Code  re- 
ferred to,  that  the  court  m^y,  in  the  exer- 
cise of  its  discretion,  extend  it  to  a  decree 
of  divorce  from  the  bond  of  matrimony. 

Alimony  had  its  origin  in  the  legal  obli- 
gation of  the  husband,  incident  to  the  mar- 
riage state,  to  maintain  his  wife  in  a  man- 
ner suited  to  his  means  and  social  position, 
and  although  it  is  her  right,  she  may  by  her 
misconduct  forfeit  it ;  and  where  she  is  the  of- 
fender, she  cannot  have  alimony  on  a  di- 
vorce decreed  in  favor  of  the  husband.  So 
long  as  he  has  committed  no  breach  of 
marital  duty,  he  is  under  no  obligation  to 
provide  her  a  separate  maintenance,  for  she 
cannot  claim  it  on  the  ground  of  her  own 
misconduct.  2  Bish.  on  Marriage  &  Di- 
vorce, §  377;  CzTTv.  Carr.  22  Gratt.  168,  173. 

By  analogy,  this  rule  should  be  applied 
to  a  case  of  a  decree  a  vinculo  matri- 
monii.     In     such     case,     maintenance 

18  *should    not    be    allowed    her    for    the 
same    reason    that    alimony   would   be 

denied  to  her  under  the  same  circumstances 
in  a  decree  from  bed  and  board.  This  prin- 
ciple would  seem  to  apply  strongly  to  cases 
under  our  statutes,  by  authority  of  which  a 
decree  for  divorce  from  the  bond  of  matri- 
mony may  be  granted  for  causes  for  which 
under  the  ecclesiastical  law  a  decree  from 
bed  and  board  only  could  be  granted. 

Assuming  that  the  court  in  this  case  did 
not  err  in  decreeing  the  divorce,  it  would 
seem  to  follow,  on  principle,  that  there 
should  have  been  no  allowance  of  main- 
tenance to  the  wife:  or  if  principle  niust  be 
made  to  bend  to  circumstances,  those  cir- 
cumstances must  be  very  peculiar  indeed, 
if  any  such  there  could  be,  which,  justifying  a 
decree  for  an  absolute  divorce  in  behalf  of 
the  husband  for  wilful  desertion  by  his  wife, 
would  at  the  same  time  warrant  a  decree  in 
her  behalf  that  he  should  out  of  his  own 
estate  maintain  her  as  long  as  she  lived, 
although  after  the  divorce  she  should  be- 
come the   wife  of  another. 

The  reason  assigned  in  the  decree  for  the 
allowance  is,   that  although   "the  desertion 


and  abandonment  as  charged  in  the  plain- 
tiffs  bill  is  proven  by  the  evidence,  the  same 
was  not  without  the  fault  of  the  plaintiff." 

Without  determining  whether  "the  fault  of 
the  plaintiff"  would  alone,  in  any  case,  be 
sufficient  reason  for  making  the  allowance, 
if,  on  the  evidence,  the  plaintiff  was  entitled 
to  a  divorce,  let  us  look  at  all  the  circum- 
stances of  this  case,  and,  "upon  an  equitable 
view,"  see  whether  any  or  all  of  them  com- 
bined would  be  sufficient  to  justify  the  allow- 
ance, and  further,  whether  the  alleged  deser- 
tion was  proven,  for  if  it  was  not,  the  plain- 
tiff's bill  should  have  been  dismissed. 

The  answer  to  the  bill  was  filed  at 

19  rules.    It   does   *not   appear  that  any 
replication  was  put  in,  but  this  would 

seem  to  be  immaterial,  as  the  defendant 
took  depositions  as  if  there  had  been  a  rep- 
lication. Code  of  1873,  ch.  177,  §  4.  The  an- 
swer, although  signed  by  counsel,  was  never 
signed  by  the  defendant,  nor  was  it  ever  sworn 
to  by  her,  or  by  any  other  person.  It  does  not 
appear  whether  it  was  considered  by  the  court 
as  filed,  or  whether  it  was  treated  as  an  an- 
swer at  all.  It  is  not  referred  to  specially  in 
the  decree.  The  recital  is,  that  the  "cause 
came  on  to  be  further  heard  on  the  papers 
formerly  read,"  &c.  There  was  no  forn^er 
hearing.  There  was  an  interlocutory  order 
at  a  previous  term  entered  "on  motion  of 
the  defendant,  by  her  counsel,"  for  an  al- 
lowance to  the  defendant  to  enable  her  to 
make  her  defence  in  the  cause  and  for  her 
support,  pendente  lite,  but  no  reference  is 
made  in  that  order  to  the  answer  or  oth?r 
papers.  Although  no  exception  was  filed  to 
the  answer  and  no  motion  made  to  strike  it 
out,  it  may  very  well  be  doubted  whether 
the  paper  can  be  considered  as  an  answer  at 
all.  But  if  it* can  be  so  considered,  the  utmost 
effect  that  can  be  claimed  for  it,  as  it  seems  to 
me,  is  that  of  an  answer  not  under  oath.  Stor>'S 
Eq.  Plead.,  §§  874,  875a,  875c,  876,  and  notes; 
1  Daniel's  Ch.  Prac.  (4th  Amer.  ed.),  736.  737, 
and  notes.  See  Thornton  v.  Gordon,  &c.  2 
Rob.  R.  719.  I  shall  treat  it.  however,  in 
what  I  have  to  say,  as  if  it  were  an  answer 
under  oath  and  regular  in  all  respects.  So 
treated,  such  an  answer  (excluding  admis- 
sions) is  entitled  to  the  same  weight  in  the 
divorce  suit  as  an  answer  in  any  other  chan- 
cery suit  would  be.  As  far  as  responsive, 
it  is  evidence  for  the  respondent,  and  to 
that  extent  must  prevail,  unless  overcome 
by  the  requisite  proof.  Affirmative  state- 
ments must,  of  course,  be  proved.  Bailey  r. 
Bailey,  21  Gratt.  43,  50;  Latham,  by,  &c.,  v. 
Latham,  30  Gratt.  307;  Shurtz  &  als.  v. 
Johnson  &  als.,  28  Gratt.  657,  661. 

20  *The    appellant    and    appellee    were 
married  in  the  spring  of  the  year  1861. 

The  appellant  resided  in  the  county  of  Nel- 
son and  is  represented  by  the  appellee  in 
her  answer  as  being,  at  the  time  of  the  mar- 
riage, "a  bachelor  of  ripe  years."  He  seems  to 
have  been  well-disposed,  and  is  spoken  of  by 
one  of  the  witnesses  as  "a  very  amiable  man, 
of  kind  temper,"  but  close — "penurious  and 
miserly,"  says  the  appellee  in  her  answer— 
'*not  very  dressy,"  says  a  witness,  and  not,  in 
his   opinion,   "possessing   very   winnini^  ways 
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for  a  young  lady."  He  owned  property  es- 
timated by  one  witness  as  worth  from 
$15,000  to  $20,000,  but  by  another  more  ac- 
curately, probably,  at  $12,000.  His  property 
crnsisted  chiefly  of  slaves  and  a  tract  of 
land,  the  most  valuable  portion  of  his  estate 
being  the  slaves,  some  ten  in  number.  The 
slaves,  of  course,  were  lost  by  the  results  of 
the  war.  and  his  estp.te,  at  the  time  of  the 
institution  of  this  suit,  was  considered  as 
worth  about  $.3,500. 

The  appellee  resided  in  the  town  of  Wil- 
liamsburg. It  does  not  appear  what  her  age 
wrs,  but  she  is  represented  by  one  of  the 
witnesses  as  "apparently  young,  moderately 
handsome" — "moved  in  good  society,  and 
was  an  accomplished  young  lady."  She 
seems  to  have  been  poor.  In  response  to  a 
question  concerning  her  estate,  a  witness 
sa^'d,  "I  have  always  heard  she  had  some 
interest  in  the  estate  of  a  relation  of  hers, 
brt  I  saw  nothing  of  it  to  my  knowledge." 

She  first  made  the  acquaintance  of  the  ap- 
pellant about  three  months  before  the  mar- 
riage, at  the  house  of  Mr.  John  M.  Shel- 
ton,  whither  she  came  on  a  visit  to  her  sis- 
ter, who  was  teaching  school  in  Shelton's 
family,  and,  it  is  said,  was  well  acquainted 
with  the  appellant,  having  known  him  for 
about  two  years.  The  parties  were  mar- 
ried at  Williamsburg  and  came  at  once  to 
Xelson,  and  after  spending  some  eight 
SI  or  ten  days  at  *Mr.  John  M.  Shelton's, 
went  to  appellant's  house  to  reside. 
Three  of  the  appellee's  sisters,  it  seems, 
were  with  her.  In  a  very  short  time,  a  disturb- 
ance arose  in  the  family,  growing  out  of 
alleged  disobedience  and  insubordination  of 
the  appellant's  servants  to  the  appellee,  (of 
which  I  shall  have  more  to  say  presently) 
which  led  to  the  removal,  at  her  request 
and  with  her  consent,  of  the  appellee  and 
her  sisters  to  a  house,  leased  by  the  appel- 
lant at  a  place  called  Faber's  mills,  some 
three  miles  distant  from  his  home.  Here 
she  continued  to  reside  with  her  sisters  for 
nearly  two  years,  the  appellant  visiting  her 
occasionally.  In  the  mean  time,  the  do- 
mestic peace  was  further  disturbed  by  no- 
tices posted  in  the  neighborhood  by  the  ap- 
;iellant  forbidding  the  public  to  credit  his 
y^ife  for  purchases  on  his  account.  This 
induced  her  to  threaten  him  with  a  suit  for 
alimony,  which  caused  him,  as  she  says,  to 
supply  her  with  three  hundred  and  fifty  dol- 
lars. (Confederate  currency,  I  presume).  A 
reconciliation,  however,  took  place,  through 
the  intervention  of  friends,  and  she  and 
her  sisters  again  returned  to  appellant's 
house  to  reside.  Very  soon  after  her  return, 
according  to  her  statement  the  disturbances 
which  occasioned  her  first  withdrawal  from 
her  husband's  house  were  renewed,  and  she 
thereupon  left  his  house,  went  to  Norfolk, 
where  she  took  up  her  residence,  and  was 
never  again  in  Nelson  county  until  after 
the  institution  of  this  suit,  her  absence  ex- 
tending through  a  period  of  more  than  four- 
teen consecutive  years. 

The  reasons  assigned  by  her  for  leaving 
her  husband's  house  will  be  best  stated  in  her 
own  language;  and  at  th^  risk  of  bcinj  con- 


sidered tedious,  I  shall  copy  from  her  answer 
to  the  bill.  After  speaking  of  the  pleasant  so- 
journ with  her  husband  at  the  house  of  their 
mutual  friend  immediately  after  the  marriage, 
during  which  their  relations  were 
28  agreeable  and  cordial  '*'and  gave  prom- 
ise of  a  happy  future,  "notwithstand- 
ing the  disparative  years."  Such  is  her  lan- 
guage. She  proceeds:  "After  a  short  time, 
respondent  was  carried  by  the  plaintiff  to 
his  own  home,  where  she  undertook  faith- 
fully to  discharge  the  duties  of  a  wife  by 
managing  the  household  department,  and 
thus  rendering  the  house  of  the  plaintiff 
comfortable  and  agreeable;  but  it  became 
soon  manifest  the  servants  were  unwilhng 
to  be  controlled  by  her,  and  ultimately  be- 
came rebellious.  Respondent  appealed  to  the 
plaintiff  either  to  sustain  her  authority  or  to 
act  himself  with  firmness  and  decision,  so  as 
to  enforce  obedience  to  her  orders  as  mistress 
of  the  hou.se,  but  from  some  cause  he  failed  to 
do  either,  and  she  was  rendered  powerless  to 
manage  and  control  her  domestic  affairs,  the 
duties  of  which  devolved  upon  her  by  virtue 
of  her  marriage.  In  this  state  of  affairs,  she 
asked  the  plaintiff  to  remove  her  to  some  con- 
venient point  where  a  home  could  be  ren- 
dered agreeable  and  she  could  be  rid  of  the 
annoyance  of  said  servants.  It  is  true,  that 
in  answer  to  such  request  the  plaintiff  did 
rent  a  house  at  Faber's  mills,  which  they 
made  their  home.  Respondent  shows  fur- 
ther, that  their  sojourn  at  Faber's  mills  at  first 
was  pleasant  and  agreeable,  but  after  awhile 
the  mind  of  the  plaintiff  was  influenced,  as  re- 
spondent verily  believes,  by  interested  and  de- 
signing parties,  through  whose  offkiousness 
the  plaintiff  was  made  to  believe  that  re- 
spondent ^-  IS  not  only  extravagant,  but  waste- 
ful, and  that  his  means  would  soon  depart 
from  him ;  these  designing  persons  being  none 
other  than  the  relations  of  the  plaintiff,  who 
had  hoped  to  inherit  his  estate  in  the  event 
he  had  died  without  being  married.  Re- 
spondent shows  that  she  was  not  extrava- 
gant, but  economical  and  prudent,  and  care- 
ful of  the  interests  of  her  husband;  but  he 
being  penurious  and  miserly,  gave  credit  to 
the  reports  of  her  extravagance,  and 
23  *absolutely  posted  her  by  hand-bills  in 
the  neighborhood,  warning  all  persons 
against  crediting  her  on  his  account,  and 
thus  cut  off  from  her  the  necessaries 
of  life  and  the  means  of  living.  This  was 
done  whilst  they  were  living  together  as 
man  and  wife.  So  soon  as  she  was  informed 
of  this  proceeding  upon  the  part  of  the  plain- 
tiff, she  declined  to  recognize  him  as  her  hus- 
band, as  he  had  denied  his  obligation  in  refus- 
ing to  discharge  his  duty  as  such.  She  has 
never  had  occasion  to  regret  her  course  in 
that,  and  feels  now  an  honest  conviction  that 
she  but  discharged  a  duty  to  herself  as  a  lady 
of  honor  and  refinement.  Respondent,  although 
thus  insulted  before  the  public  and  her  pride 
wounded,  did  not  abandon  the  plaintiff  or 
leave  his  neighborhood,  but  remained  in  the 
rented  house  at  Faber's  mills,  and  employed 
counsel  to  institute  a  suit  for  alimony,  which 
suit  respondent  was  of  opinion  had  been 
broujrht,  as  she  received  the  sum  of  three 
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hundred  and  fifty  dollars  and  the  furniture 
then  in  her  possession  in  said  rented  house, 
but  she  is  now  informed  that  the  records  do 
not  show  that  any  such  proceedings  were  ever 
instituted.  She  therefore  presumes  that  her 
counsel  obtained  that  concession  from  the 
plaintiff  without  a  resort  to  a  suit.  She  shows 
further,  that  thereafter  a  reconciliation  was 
reached,  the  posters  being  withdrawn  by  the 
plaintiff  and  authority  given  to  the  public  to 
sell  cespondent  as  his  wife  such  things  as  she 
might  want.  Indeed,  the  relations  between 
them  became  so  perfectly  satisfactory  that  it 
was  determined  she  should  return  to  live  at 
his  home  upon  his  farm,  which  she  did,  taking 
the  furniture  with  her;  but  respondent  shows 
that  she  had  been  there  but  a  short  time  when 
the  same  rebellious  spirit  manifested  itself 
upon  the  part  of  the  servants,  who  exhibited 
a  determined  purpose  not  to  submit  to  her  au- 
thority, but  to  rid  themselves  of  her  pres- 
24  ence  if  *possible,  and  the  plaintiff  re- 
mained from  some  cause  unknown  to  her, 
passive  and  indifferent,  and  although  an  assault 
was  made  upon  her  by  one  of  the  female 
servants  with  a  chair,  which  she  was  en- 
abled as  it  were  by  supernatural  strength  to 
fend  off,  respondent  was  not  and  is  not  now 
able  to  account  for  the  reason  why  the  plain- 
tiff did  not  protect  his  wife  from  insult  and 
danger  at  the  hands  of  his  slaves.  Whether 
it  was  the  result  of  long  indulgence  or  of 
worse  habits,  she  is  unable  to  divine.  She 
made  no  charge  against  his  morals  then,  nor 
does  she  now,  but  his  conduct  was  such  as  to 
justify  a  suspicion  which,  coupled  with  recent 
developments,  might  almost  amount  to  a  rea- 
sonable conviction.  Yet  respondent  refrains 
from  making  any  charge  upon  this  head, 
save  that  the  plaintiff  was  unmindful  and 
derelict  in  his  duty,  and  did  not  maintain 
the  authority  of  his  wife  and  sustain  her  in 
the  discharge  of  her  duty,  but  permitted  her 
to  be  insulted  in  her  home  by  menial  slaves. 
Respondent  confesses  that  being  disap- 
pointed in  the  treatment  she  received  at  the 
hands  of  the  plaintiff,  with  spirits  broken,  shat- 
tered health,  mind  harrassed  and  perplexed, 
and  despairing  of  living  with  plaintiff  as  she 
had  hoped,  she  did  leave  his  house,  but  not 
against  his  consent.  She  is  advised  that  in  the 
eyes  of  God  and  man  she  was  justified  in  so 
doing." 

I  have  given  this  full  extract  from  the  an- 
swer, because  it  presents  specifically  and  in  de- 
tail the  only  reasons  alleged  by  the  appellee  for 
the  abandonment  charged  in  the  bill.  The  bill 
charges  briefly,  that  without  fault  of  the  plain- 
tiff, the  defendant  "wilfully  deserted  and  aban- 
doned him  and  has  not  returned,  and  now  re- 
sides and  has  for  some  time  resided  in  the  city 
of  Norfolk."  It  is  obvious,  that  very  little  of 
the  answer  is  responsive  to  the  allegations. 
Certainly,  the  specific  statements  of  the 
IS  reasons  for  the  *appellee  leaving  her  home 
and  her  husband,  which  are  given  as  a 
justification  or  excuse  for  her  conduct,  are  af- 
firmative, and  can  be  of  no  avail  as  a  defence 
without  proof  in  support  of  them.  I  have 
looked  most  carefully  through  the  record  to 
see  if  there  was  any  such  proof,  and  there  is 
absolutely   none.     Several    witnesses    speak 


of  the  appellant  as  being  kind  and  indulgent 
to  his  servants;  and  one  of  the  witnesses 
says  that  he  has  heard  the  appellee  "make 
frequent  complaints  of  the  servants,  and 
that  Mr.  Harris  did  not  manage  them  ac- 
cording to  her  notions."  This  testimony  alone 
has  little  or  no  force,  and  if  there  fs  any- 
thing else  in  this  record  that  tends  in  the 
remotest  degree  to  sustain  the  statements 
of  the  answer  in  regard  to  the  troubles  al- 
leged to  have  arisen  from  the  disobedience, 
insolence,  and  insubordination  of  appellant's 
servants  and  his  indifference  to  their  conduct 
and  failure  to  support  the  appellee  in  the  ex- 
ercise of  her  rightful  authority  over  them,  it 
has  entirely  escaped  my  attention.  There  is 
no  proof  in  corroboration  of  her  statements 
in  this  respect,  and  the  character  of  this  suit 
and  the  well  established  rules  of  pleading 
forbid  us  to  assume  important  facts  as  true, 
of  which  no  proof  is  given  or  attempted. 

It  is  worthy  of  notice  in  this  connection 
that  the  course  of  conduct  attributed  to  the 
appellant  and  the  specific  facts  which  arc 
made  the  ground  of  complaint  are  of  such  a 
nature  as  to  be  quite  susceptible  of  proof; 
and  if  they  existed  as  stated  and  escaped 
the  observation  of  persons  living  in  the  neigh- 
borhood, some  of  whom  testified  in  the  case, 
still  they  must  have  been  known  to  the  sisters 
of  the  appellee,  or  to  some  of  them,  who  seem 
to  have  been  generally,  one  of  them  at  least, 
constantly  with  the  appellee  from  the  time  of 

her  marriage  until  she  left  the  appel- 
26       lant's  house;  and  *yet  neither  of  these 

sisters  is  examined  as  a  witness,  and 
no  reason  is  shown  why  such  examination 
was  not  had.  Besides,  if  the  presence  of  the 
servants,  and  their  disobedience,  insubordi- 
nation, and  resistence  to  her  lawful  author- 
ity, and  the  failure  of  her  husband  to  inter- 
pose for  her  protection,  were  the  real,  and, 
as  to  be  inferred  from  the  answer,  the  only 
causes  of  the  abandonment,  these  causes 
must  have  been  removed  in  a  very  short 
time  after  she  left.  She  quit  the  place  some 
time  in  the  year  1863.  The  negroes  became 
free  by  the  result  of  the  war  in  1865,  and, 
no  doubt,  immediately  dispersed,  as  was 
usually  the  case.  And  yet  she  did  not  re- 
turn to  her  husband  nor  offer  to  do  so.  The 
suggestion,  thrown  out  in  the  answer,  of  a 
suspicion  affecting  the  moral  character  of 
the  appellant  as  to  the  possible  cause  of  his 
inactivity  and  non-interference  in  behalf  of 
the  appellee  in  her  troubles  with  the  ne- 
groes, derives  no  support  from  the  evidence. 
Indeed,  the  appellee  expressly  refrains  from 
making  any  charge  against  the  appellant  af- 
fecting his  moral  character,  and  the  sug- 
gestion need  not  be  further  noticed. 

The  conduct  of  the  appellant  in  forbidding 
the  public  to  give  the  appellee  credit  on  his  ac- 
count, may  have  been  reprehensible;  but  sep- 
arated from  her,  as  he  then  was,  and  she  be- 
ing attended  by  three  of  her  sisters,  his 
penurious  disposition  may  have  impelled 
him  to  this  course,  under  apprehension, 
whether  reasonable  or  not,  that  his  credit 
might  be  used  in  the  support  of  the  three 
sisters.  However  that  may  be,  the  appellee 
does   not  in  her  answer  assign   this  conduct 
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as  one  of  the  reasons  for  the  abandonment. 
On  the  contrary,  she  says  that  after  this  "a 
reconciliation  was  reached,  the  posters  be- 
ing withdrawn  by  the  plaintiff  and  authority 
given  to  the  public  to  sell  (her)  respondent 
as  his  wife  such  things  as  she  might 
E7  want.  "Indeed,"  *she  continues,  "the 
relations  between  them  became  so  per- 
fectly satisfactory  that  it  was  determined 
she  should  return  to  live  at  his  home  upon 
his  farm,  which  she  did,"  &c. 

In  the  absence  of  all  proof  touching  the 
only  matters  alleged  by  the  appellee  by  way  of 
excuse  or  justification  for  the  abandonment  of 
her  husband,  I  confess  I  find  nothing  in  the 
record  that  seems  to  warrant  the  assumption 
in  the  decree,  that  this  abandonment  was  "not 
without  the  fault  of  the  plaintiff."  He  may 
have  been  in  fault.  If  he  was.  I  can  only 
say  that  it  is  not  shown.  He  was  penurious, 
it  is  true.  That  is  proved.  But  mere  penuri- 
ousness  is  no  excuse  for  desertion.  If  it  ex- 
tends to  a  persistent  denial  of  necessaries, 
when  he  has  the  means  to  supply  them,  it 
may  amount  to  cruelty,  and  be  good  cause 
for  abandonment.  1  Bishop  on  Mar.  &  Div. 
f  735.  It  is  not  pretended  that  the  appel- 
lant ever  withheld  from  his  wife  anythmg 
that  was  needful  for  her  sustenance  and  com- 
fort, except  that  for  a  time,  the  occasion  be- 
fore alluded  to.  he  forbade  the  public  to  credit 
her  on  his  account,  and  this  offence  seems  to 
have  been  condoned.  It  is  not  pretended  that 
his  house  was  not  supplied  with  the  requisite 
comforts  and  conveniences,  for  that  is  proved. 
It  is  not  alleged  that  he  ever  spoke  a  harsh 
or  unkind  word  to  his  wife,  or  treated  her 
otherwise  than  kindly,  except  in  his  failure  to 
maintain  her  authority  in  the  difficulties  she 
had  with  the  negroes,  and  of  that  there  is 
no  proof.  The  only  matters  of  excuse  or 
justification  alleged  for  the  abandonment 
have  been  fully  considered,  and  being  with- 
out proof,  they  must,  as  a  defence,  be  with- 
out effect. 

It  is  charged  in  the  answer  that  the  ap- 
pellant was  under  the  influence  of  his  rela- 
tives, who  had  been  looking  to  inherit  his 
28  estate,  and  being  disappointed  *by  his 
marriage,  sought  to  disturb  the  do- 
mestic peace.  There  is  not  the  least  evi- 
dence to  sustain  this  charge. 

How  far,  if  at  all,  the  sisters  of  the  ap- 
pellee may  have  influenced  her  conduct  in 
this  matter,  I  will  not  undertake  to  say; 
but  the  fact  is  prominent  in  the  record,  that 
one  of  them,  at  least,  who  seems  never  to 
have  been  absent  from  the  appellee,  was 
very  hostile  to  the  appellant.  On  one  occa- 
sion, during  the  residence  at  Faber's  mills,  the 
appellant  sent  a  letter  to  his  wife.  She  was 
sick  and  the  messenger  did  not  see  her.  He 
delivered  it  to  the  sister,  who  took  it  up  stairs 
to  the  appellee,  and  after  awhile  came  down 
with  the  letter  in  her  hand,  and  after  calling 
hack  the  messenger,  who  had  started  off.  he 
says  she  tore  the  letter  in  a  hundred  pieces  in 
his  presence,  and  then  told  him  he  might  leave. 
The  w^itness,  if  he  knew,  does  not  state  the 
contents  of  the  letter.  It  iFurther  appears,  that 
after  the  return  from  Faber's  mills,  and 
while  this   sister   was   living   in   the   appel- 


lant's house,  he  swore  the  peace  against  her 
and  had  her  bound  with  a  surety  in  a  re- 
cognizance. 

But  whatever  may  have  been  the  cause  of 
the  appellee's  departure  and  absence,  I 
think,  looking  to  the  record  alone,  we  are 
bound  to  say  that  she  wilfully  deserted  her 
husband  without  justifiable  cause. 

Desertion,  considered  without  reference 
to  matter  which  may  exist  in  justification, 
is  the  actual  breaking  off  of  the  matrimo- 
nial cohabitation  with  an  intent  to  desert  in 
the  mind  of  the  offender,  i  Bishop  on  Mar. 
&  Div.  §  777. 

A  mere  separation  by  mutual  consent  is 
not  desertion  in  either  party,  nor  as  matter 
of  proof  can  desertion  be  inferred  against 
either  from  the  mere  unaided  fact  that  they 
do  not  live  together.  The.  intent  to  desert 
may  be  proved,  it  is  said,  by  a  great  variety 
of  circumstances.  Among  those  enum- 
88  erated  in  the  case  *of  alleged  deser- 
tion of  the  wife  by  the  husband,  is  ab- 
sence for  a  long  time,  not  being  necessarily 
detained  by  his  occupation,  business  or 
otherwise. 

This  protracted  absence,  without  neces- 
sary detention,  is  as  potent  proof  of  the  in- 
tent to  desert  in  case  of  the  wife  as  of  the 
husband.  Bailey  v.  Bailey,  21  Gratt.  43.  and 
cases  cited;  Carr  v.  Carr.  22  Gratt.  168;  La- 
tham V.  Latham,  30  Gratt.  307. 

The  authorities  are  not  in  perfect  harmony 
on  the  question  as  to  what  constitutes  legal 
jiistification  for  breaking  off  the  matrimo- 
nial cohabitation.  Bishop  lays  it  down  as 
the  better  doctrine,  that  "when  a  husband 
or  wife  breaks  off  cohabitation  because  of 
the  alleged  improper  conduct  of  the  other 
matrimonial  partner,  such  conduct  must 
have  proceeded  so  far  as  to  furnish  ground 
for  divorce,  or  the  one  so  breaking  off  the 
cohabitation  is  guilty  of  the  offence  of  de- 
sertion." 1  Bishop  on  Mar.  &  Div.  §  569. 
See  also    §  795  et  seq.  and  cases  cited. 

The  appellee,  in  her  answer  says,  that  she 
left  the  appellant's  horse,  but  "not  agamst 
his  consent."  She  does  not  say  in  direct 
terms  that  she  left  with  his  consent.  The 
fact,  nevertheless,  stares  us  in  the  fact,  that 
she  left  and  went  to  a  distant  city  and  there 
tcx)k  up  her  residence,  and  there  remained 
for  more  than  fourteen  years,  never  once  re- 
turning to  her  husband's  home,  nor  expressing 
a  willingness,  wish,  or  purpose  to  return.  In 
the  mo^n  time,  it  seems  she  was  made  aware 
of  the  willingness  of  her  husband  to  re- 
ceive her  back.  A  witness,  John  M.  Shelton, 
is  asked,  "whether  Mrs.  Harris  has  been 
aware  that  Mr.  Harris  could  or  could  not  re- 
ceive Mrs.  Harris  back  to  his  house,  if  she 
chose  to  return."  His  answer  is,  "I  feel  very 
sure  that  she  was  apprised  of  the  fact  of  his 
\villingness  to  take  her  back,  from  a  conversa- 
tion I  had  with  her  in  Norfolk  some  two  or 
three  years  ago  \  think."  And  about 
30  a  *year  before  this  suit  was  brought, 
the  appellant  invited  her  to  return  to 
his  house,  bought  supplies,  made  arrange- 
ments to  receive  her,  and  sent  her  money 
to  bear  her  expenses  home.    She  received  the 
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money  and  treated  the  invitation  with  indif- 
ference— never  came,  and  made  no  response. 

It  is  true,  that  after  the  pr<K:ess  in  this 
suit  had  been  served  upon  her,  the  appellee 
akppeared  in  Nelson  for  the  first  time  after 
a  continuous  absence  of  fourteen  years,  and 
sought  and  had  an  interview  with  her  hus- 
band. Precisely  what  occurred  in  that  in- 
terview has  not  transpired.  We  only  know 
the  result,  that  if  reconciliation  was  the  ob- 
ject, it  was  not  effected. 

In  the  conchision  of  her  answer,  the  ap- 
pellee says  "if  respondent  could  have  been 
made  comfortable  and  protected  at  home 
and  her  health  had  justified,  she  would  have 
been  willing  to  live  with  the  plaintiff,  and 
had  offered  to  do  so  in  his  present  affliction, 
but  he  spurn«  the  offer  and  says  the  law 
must  take  its  course,"  &c. 

There  is  no  proof  of  the  "offer,"  but  if 
made,  it  is  not  difficult  to  surmise  why  the 
appellant  rejected  it.  He  might,  I  think, 
very  reasonably  have  concluded,  under  the 
circumstances,  that  the  offer  was  not 
prompted  by  conju^l  affection  or  even  a  sense 
of  doty;  and  such  is  the  inference  plainly  de- 
ducible  from  what  she  says  in  her  answer. 
"Whilst  respondent  did  not  feel  disposed  to 
institute  proceedings  against  the  plaintiff  in 
his  lifetime  and  claim  a  support  at  his  hands, 
yet  she  is  unwilling  to  yield  that  right  in  his 
property  after  his  death  which  the  law  gives 
her,  or  even  tacitly  to  admit  a  wrongful  aban- 
donment of  the  plaintiff  by  failure  to  answer 
his  bill  She  is  informed  that  the  plaintiff  is 
greatly  afflicted  in  body  with  an  incurable 
disease,  which  in  the  course  of  nature  must 
soon  end  his  days.  She  is  truly  sorry  that 
in  that  state  of  health  he  has  resorted  to 
legal  process  under  the  hope  the  law 
31  ♦would  sever  the  bonds  which  now 
bind  them  as  man  and  wife,  instead  of 
waiting  the  inevitable  result  of  time  and  dis- 
ease, but  as  it  has  been  his  pleasure  to  do 
so,  respondent  claims  for  herself  all  the 
rights  to  which  she  is  entitled  under  the 
law.  She  is  advised  that  her  departure  from 
his  house  under  the  circumstances  was  right 
and  proper,  and  her  conduct  justifiable;  that 
she  is  now  entitled  under  the  law  to  alimony 
to  be  charged  on  his  estate,  and  that  if  ehe 
should  be  the  longest  liver,  she  will  be  entitled 
to  dower,"  &c.  If  the  offer  to  return  was 
ever  made,  it  came  too  late  to  be  effectual 
as  a  defence.  The  husband's  right  to  a  di- 
vorce had  long  since  become  fixed,  and  he 
had  brought  his  suit  to  enforce  it.  An  offer 
to  return,  made  in  good  faith  during  the 
statutory  period,  will  put  an  end  to  the  de- 
sertion and  bar  the  suit,  but  if  the  deser- 
tion has  continued  the  number  of  years  re- 
quired by  the  statute,  the  deserted  party 
may  then  refuse  to  renew  the  cohabitation; 
and  this  refusal  will  not  bar  the  already  ex- 
isting right.  1  Bishop  on  Mar.  &  Div.  §  810, 
and  cases  cited  in  note  5. 

'There  would  seem  to  be  nothing  in  the 
relative  condition,  pecuniary  or  otherwise, 
of  the  parties,  when  the  other  circumstances 
of  the  case  are  considered,  that  would  jus- 
tify the  allowance  made  by  the  decree. 
There  is  no  issue  of  the  marriage.    If  the 


wife  is  afflicted  in  body  and  mind,  as  repre- 
sented, the  husband,  according  to  her  ad- 
mission, is  also  "greatly  afflicted  in  body 
with  an  incurable  disease,"  has  passed  the 
age  of  three  score  years  and  ten,  and  "in  the 
course  of  nature  must  soon  end  his  days.** 
If  she  is  poor,  he  is  far  from  being  rich. 
The  income,  if  any,  from  his  small  estate 
is  probably  not  sufficient  for  his  own  sup- 
port. The  wife  brought  nothing  to  the  hus- 
band at  the  marriage,  she  added  nothing  to 
his  estate  by  her  earnings,  and  if  during  the 
very  brief  period  of  cohabitation, 
82  '^she  did  not  waste  or  unnecessarily 
consume  any  part  of  the  estate,  she 
did  not  remain  to  aid  in  preserving  and  tak- 
ing care  of  it. 

The  court  having  properly,  as  I  think,  de- 
creed in  behalf  of  the  husband  a  divorce 
from  the  bond  of  matrimony  for  the  wilful 
desertion  of  him  by  the  wife,  I  see  nothing 
in  the  circumstance's  of  the  case  which 
make  it  proper  to  require  the  husband  out 
of  his  estate  to  contribute  to  her  mainte- 
nance after  the  divorce.  I  find  no  precedent 
for  such  an  allowance  in  the  decisions  of 
this  court,  and  I  am  tmwilling  to  make  one. 

The  unhappy  condition  of  the  appellee 
excites  my  commiseration;  but  courts  of 
justice  are  not  allowed  to  be  controlled  in 
their  decisions  by  considerations  of  that 
character.  "Compassion,"  said  an  eminent 
Virginia  chancellor,  "ought  not  to  influence 
a  judge,  in  whom,  acting  officially,  apathy 
is  less  a  vice  than  sympathy."  Cfhanccllor 
Wythe,  Commentary  on  Field's  Ex'x  t'. 
Harrison  &  wife,  Wythe's  Reports,  (Minor's 
Ed.)  282. 

Carr  v.  Carr,  22  Gratt.  168,  was  a  case 
which,  in  its  circumstances,  appealed  strongly 
for  sympathy  in  behalf  of  the  young  wife. 
The  bill  was  filed  by  the  husband  for  di- 
vorce from  bed  and  board  on  account  of 
alleged  desertion  by  the  wife,  and  for  the 
custody  of  their  infant  child  of  very  tender 
age.  This  court  held  that  there  was  deser- 
tion on  the.  part  of  the  wife,  and  no  suffi- 
cient cause  for  it;  and  in  delivering  the  opin- 
ion of  the  court.  Judge  Bouldin  said:  "In 
holding,  as  we  do,  that  there  was  no  suffi- 
cient cause  for  the  desertion  of  the  husband 
by  the  wife  in  this  case,  we  must  add  that 
we  are  very  far  from  holding  the  husband 
blameless.  On  the  contrary,  his  conduct 
tow'ards  his  young  and  inexperienced 
wife  has  in  many  respects  been  in  the 
highest  degree  reprehensible.  He 
38  *has  treated  her  with  too  little  tender- 
ness and  consideration  in  the  new  and 
trying  position  in  which  she  was  placed. 
He  has  at  times  been  coarse,  rude,  and 
petulant,  when  he  should  have  been  gentle, 
soothing,  and  affectionate.  He  has  left  her 
to  bear  alone  burdens  and  trials  which  it 
should  have  been  his  highest  pleasure  to 
ishare  and  relieve;  and  he  has  been  close, 
exacting  and  penurious  with  her,  when  he 
should  have  been,  to  the  extent  of  his  means, 
openhanded,  liberal,  and  generous.  We 
think  he  has  much,  very  much,  for  which  to 
reprove  himself.  Both  parties  have  been  to 
blame."    Although  the  huzband  was  thus  "not 
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without  fault/*  the  divorce  was  granted,  ali- 
mony denied  to  the  wife,  and  custody  of  the 
infant  child  given  to  the  husband. 

I  am  of  opinion  to  reverse  so  much  of  the 
decree  appealed  from  as  makes  the  allow- 
ance to  the  wife,  and  affirm  the  residue, 
without  awarding  costs  to  either  party. 

After  charging  the  annuity  upon  the  lands 
of  the  appeMant,  the  decree  further  pro- 
vides, that  "the  said  annuity  shall  be  in  lieu 
of  all  dower-right  which  the  said  Sarah  C. 
Harris  (the  appellee)  might  otherwise  have 
in  and  to  the  real  estate  of  the  plaintiff, 
Daniel  M.  Harris  (the  appellant)." 

Upon  the  principles  recognized  and  acted 
upon  by  this  court  in  the  case  of  Porter  v. 
Porter,  27  Gratt.  599,  it  would  seem,  by 
analogy,  that  the  effect  of  a  decree  of  divorce 
from  the  bond  of  matrimony,  without  any 
special  provision  in  the  decree  as  to  the  prop- 
erty rights  of  the  parties,  would  be  to  extin- 
^niish,  or  arrest  the  consummation  of  the 
inchoate  or  incipient  right  of  the  wife  to 
dower  in  the  real  estate  of  the  husband.  See 
2    Bishop   on   Mar.   and   Div.   §§   706, 

54  707,  7«8  et  seq.;  *!  Bishop  on  Law  of 
Married  Women,  §§  239,  347,  348  et 

seq.;  1  Minor's  Ins.  292. 

If  such  wohU  be  the  legal  effect  of  the 
decree  of  divorce  merely,  there  might  be  a 
question  whether  the  court  may  not,  under 
the  broad  and  comprehensive  discretion 
given  by  the  statute  "concerning  the  estate 
and  maintenance  of  the  parties,  or  either  of 
them,"  counteract  this  effect  by  specially  pro- 
viding that,  notwithstanding  the  divorce, 
the  inchoate  dower-right  shall  be  preserved 
to  the  wife  and  await  the  contingency  by 
which  it  may  become  consummate. 

If,  on  the  other  hand,  the  decree  of  divorce 
merely  would  not  per  se  affect  this  inchoate 
right  of  dower,  there  might  be  the  further 
question,  whether  the  court,  under  the  statute, 
may  not  control  the  right,  and,  as  was 
ordered  in  the  present  case,  bar  it,  and  sub- 
stitute, in  lieu  thereof,  a  vested  interest,  as 
money  or  other  estate  of  the   husband. 

But  in  the  view  I  have  taken,  it  is  not 
necessary  to  decide  any  of  these  questions 
in  the  present  case,  and  I  express  no  opin- 
ion upon  them. 

CHRISTIAN  and  STAPLES,  J's,  con- 
curred in  the  opinion  of  BURKS.  J. 

MONXURE,  P.,  and  ANDERSON,  J., 
dissented. 

The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this  court 
at  its  place  of  session  at  Staunton,  having 
been  fully  heard  but  not  determined  at  said 
place  of  session,  this  day  came  here  again 
the  parties  by  their  counsel,  and  the  court, 
having  maturely  considered  the  transcript  of 
the  record  of  the  decree  aforesaid  and  the 
arguments  of  counsel,  is  of  opinion,  for 

55  reasons   stated   in   *writing   and   filed 
with  the  record,  that  the  said  decree, 

except  so  much  thereof  as  doth  adjudge, 
order,  and  decree  that  the  plaintiff,  Daniel 
M.  Harris  (the  appellant  here),  and  the  de- 
fendant, Sarah  C.  Harris  (the  appellee  here). 


be  and  they  are  hereby  divorced  and  ab- 
solved from  the  bonds  of  matrimony,  and 
that  the  marriage  between  them  be  dis- 
solved, is  erroneous.  It  is  therefore  dtcreed 
and  ordered,  that  the  said  decree,  so  far  as 
the  same  is  hereinbefore  declared  to  be 
erroneous,  be  reversed  and  annulled,  and 
the  residue  thereof  be  aflirmed,  and  the 
court  doth  not  award  costs  to  either  party; 
all  of  which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Nelson  county. 

Decree  reversed. 


36 


*Hanna  v.  Clarke,  Miller  &  HaU. 

November   Term,    lft78,   Richmood. 


I.  For  many  years  E  owaed  a  crist-mill  and  H  a  taw- 
nkill,  both  of  which  were  propelled  by  water  power, 
the  water  taken  from  the  tame  dam  and  when  there 
was  not  sufficient  waler  in  the  dam  to  propel  b«Ch, 
the  grist-mill  had  the  preference  in  the  uae  of  it. 
In  1851  E  sold  his  grist-mill,  with  the  preference  to 
a  certain  quantity  of  water  to  C;  and  C  changed  it 
into  a  paper-mill,  and  changed  the  water- wheels 
from  breast  to  over-shot  wheels,  whieh  required  the 
taking  the  water  from  the  dam  on  a  higher  WvcL 
Soon  after  the  frtting  up  the  papcr-anll  C  tiled  his 
bill  alleging  that  H  was  running  his  saw-cnill  ao  as 
to  interfere  with  ih/t  work  of  hia  paper-osiM,  and 
asking  for  an  injunction;  and  H  replied  that  C  was 
using  more  water  than  had  been  used  by  the  grist- 
mill. — Held: 

1.  Decialom  In  Thia  Cma«.— That  the  relative 
rights  of  the  respective  proprietors  of  the  grist 
and  saw-mill  to  the  water  power,  continued  tht 
same  after  the  sale  to  C  that  it  was  before  that 
sale. 

2.  9mine. — C  had  a  right  to  convert  his  grist-mill 
into  a  paper-mill,  and  was  entitled  to  the  same 
priority  over  the  owners  of  the  saw-mill  in  the  use 
of  the  water  power  for  the  operation  of  the  paper- 
mill,  to  which  they  were  previously  entitled  in 
the  use  of  the  water  power  for  the  operation  of 
the  grist-mill,  but  to  no  greater  extent. 

3.  Bqnlty  JnrlMdletlon.* — The  case  is  one  for 
the  equitable  jurisdiction  of  the  court;  and  the 
court  should  proceed  to  ascertain,  define  and 
settle  the  rights  of  the  parties  to  the  use  of  the 
said   water  power. 

This  case  was  heard  in  Staunton,  but  was 
decided  at  Richmond. 

Edwin  Erwin,  of  the  county  of  Augusta, 
died  prior  to  February,  1816.  At  the  time  of 
his  death  he  owned,  among  other  prop- 
37  erty.  about  eight  acres  of  *land  lying  on 
Mosscy  creek  in  said  county,  on  which 
he  had  erected  a  grist-mill  and  saw-mill,  both 
of  them  operated  by  water  from  a  dam  built 
across  the  creek,  and  drawing  the  water  by 
separate  channels.  By  his  will,  which  was 
published  in  January,  1813,  he  gave  one-half 
of  this  property  to  his  son  James,  and  the 
other  half  to  his  wife  and* small  chiWren,  of 
whom  there  were  two,  one  named  Hannah, 
who  afterwards  married  Abraham  Hanna, 
and  the  other  named  John.  In  September, 
1818,   James    Erwin    soW   and   conveyed   t0 

'BqaltF  Jnrlndlction.— See  Switzer  ▼.  Mc- 
Cullock.  76  Va.  777,  citing  the  prmcipal  case;  2  Min. 
Tnst.    (4th   Ed.)    21. 
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John  Landes  his  half  of  this  property.  In 
January,  1827,  John  Landes  sold  and  con- 
veyed to  Abraham  Hanna  "one-half  of  a 
certain  lot  of  i^round,  including  one-half  of 
the  interest  of  the  saw-mill,  forebay  and 
part  of  the  tail  race;  als6  the  use  and  benefit 
of  the  ^witer  for  said  saw-mill,  when  it  can 
be  conveniently  spared  from  the  grist-mill 
so  as  not  to  do  it  any  injury — that  is,  the 
gTtst-oittl — said  lot  of  ground  to  be  occupied 
for  no  other  purpose  than  for  saw-logs  and 
pkinks."  This  gave  to  Hanna  in  his  own 
right  one-half  and  in  right  of  his  wife  one- 
stxth  of  the  saw-miH  property.  In  February, 
1835,  Lanfles  sold  and  conveyed  to  John  Erwin 
his  haK  of  the  mill  property,  except  what  he 
had  conveyed  to  Hanna.  And  in  September, 
1036,  Hanna  and  wtie  conveyed  to  said  Erwin 
the  interest  of  Mrs.  Hanna  in  all  the  property 
except  the  saw-null  property.  Mrs.  Erwin 
died  in  1851,  and  by  her  will  gave  her  inter- 
est in  the  whole  property,  mill  and  saw-mill, 
to  John  Erwin;  so  that  John  Erwin  then 
owned  the  whole  of  the  grist-mill  property, 
and  two-sixths  of  the  saw-mill;  and  Hanna 
and  wife  owned  the  other  four-sixth  in  the 
saw-mill  property. 

When  Edward  Erwin  died  there  was  one 
pair  of  burrs  and  one  pair  of  choppers  in  the 
mill,  and  this  continued  until  the  pur- 
88  chase  by  John  Erwin  from  Landes  *and 
Hanna  and  wife.  He  then  put  in  an- 
other pair  of  burrs,  and  probably  added 
other  improvements.  But  although  it  had 
always  been  the  case  that  the  mill  was  un- 
derstood to  have  the  preference  to  the 
water  when  there  was  not  enough  for  both, 
no  difKculty  seems  to  have  occurred  be- 
tween the  owners  of  the  mill  and  saw-mill 
in  relation  to  it. 

By  deed  bearing  date  January,  1851,  John 
Erwin  and  wife  conveyed  to  James  T.  Clarke, 
Anthony  Miller  and  Jefferson  Miller  "all  their 
right,  title  and  interest,  both  present  and 
prospective,  to  and  in  a  certain  merchant- 
mill  property  and  saw-mill  property  situated 
upon  Mossey  creek,  in  the  county  of  Augusta, 
bounded  as  follows,  viz:"  setting  out  the 
boundaries,  "containing  eight  acres,  more  or 
less,  with  aril  and  singular  the  appurtenances 
thereto  belonging  or  in  anywise  appertaining 
to  said  interest  conveyed  in  the  above  prem- 
ises." And  tliey  set  out  the  interest  conveyed 
as  five-sixths  of  the  mill  property,  the  other 
sixth  on  the  death  of  Mrs.  Erwin;  and  pne- 
sixth  of  the  saw-mill  property  and  another 
sixth  on  Mrs.  Erwin's  death,  and  in  the 
meantime  they  were  to  hold  this  interest 
without  rent.  "The  water  right  conveyed 
with  the  said  merchant-mill  property  to  be 
not  less  than  the  quantity  of  water  which  a 
chute  five  feet  two  inches  by  three  and  a  half 
inches  under  a  three  feet  head  of  water  or  the 
equivalent,  would  discharge — the  preference  to 
the  above  extent  over  other  right,  in  point 
of  water,  having  always  been  conceded  to 
said  merchant-mill  property,  both  before 
and  since  the  death  of  the  testator,  from 
whom  the  rights  were  derived." 

The  vendees,  Clarke,  Miller  and  Hall,  pur- 
chased this  property  for  the  purpose  of  estab- 
lishing  a  paper-mill,  and   soon   after  their 


purchase  they  proceeded  to  convert  the  mill 
mto  a  paper-mill.    In  doing  this  they  changed 

the  large  water  wheels  which  propelled 
88        the  machinery  ♦of  the  mill,  which  had 

been  breast  wheels,  into  over-shot 
wheels,  which  required  the  water  to  be  taken 
from  the  dam  at  a  higher  level,  and  which 
therefore  were  more  readily  affected  by  the 
lowering  of  the  water  in  the  pond;  and  very 
soon  a  controversy  arose  between  those  par- 
ties and  Hanna,  who  was  operating  the  saw- 
mill. _  In  August,  1851,  they  filed  their  bill  in 
the  circuit  court  of  Augusta  county,  in  which 
they  set  out  their  right  to  the  water  as 
granted  by  Erwin  and  wife,  and  alleged  that 
this  preference  of  the  mill  to  the  water  had 
always  been  recognized,  and  was  recognized  in 
the  deed  from  Landes  to  Hanna ;  and  that  said 
Hanna  was  so  using  the  water  at  his  saw-mill 
as  to  interfere  most  materially  with  the  work 
of  their  paper-mill,  and  inflicting  upon  them 
irreparable  damage.  And  they  prayed  that 
he  might  be  enjoined  from  using  the  water 
from  said  dam  in  such  way  as  to  stop  or 
obstruct  their  machinery.  And  as  some  of 
the  purchase  money  had  not  been  paid,  they 
prayed  that  Erwin  might  be  restrained  from 
collecting  it  until  he  can  clearly  establish 
plaintiffs  right  under  his  deed  to  the  use 
of  the  water  as  provided. 

Hanna  answered  the  bill  at  much  length.  He 
denied  that  there  ever  had  been  a  usage  giving 
preference  to  the  water  to  the  grist-mill  to  the 
extent  Erwin  had  undertaken  to  convey  to 
the  plaintiffs.  He  says  that  the  parties  be- 
ing interested  in  both  mills,  it  was  usual  in 
seasons  of  extreme  drought,  and  when  wa- 
ter was  scarce,  and  both  mills  could  not  run 
at  the  same  time,  to  give  preference  to  the 
grist-mill.  These  occasions,  however,  were 
very  rare,  the  supply  of  water  being  suflT- 
cient  at  almost  all  seasons  for  both  mills. 
Under  these  circumstances  and  with  this 
understanding  respondent  accepted  the  deed 
from  Landes.    He  insists  that  the  provision 

in  that  deed  was  intended  to  express 
40        nothing  more  than  that,  for  the  *benetit 

of  the  grist-mill,  a  sufficient  supply  of 
water  to  keep  it  running,  as  it  then  was. 
should  be  yielded  to  it;  so  that  the  grist-mill 
might  not  be  injured  in  the  business  it  was 
then  doing.  He  says  that  since  the  year  1827 
and  down  to  the  obtaining  the  injunction  in 
this  suit,  he  has  enjoyed  the  uninterrupted 
use  of  such  a  supply  of  water  from  the  dam, 
which  supplied  both  the  grist  and  saw-mill, 
as  to  keep  his  saw-mill  constantly  at  work,  ex- 
cept at  rare  and  remote  intervals  of  time, 
when  extreme  drought  had  so  reduced  the 
flow  of  water,  as  that  it  became  necessary 
for  a  short  time  to  suspend  sawing,  in  order 
that  a  head  of  water  might  be  accumulated. 
He  insists  that  the  paper-mill  requires  much 
more  water  than  was  required  by  the  mer- 
chant-mill under  any  of  the  arrangements 
of  wheels  and  machinery  that  has  existed  since 
1829.  And  he  insists  that  the  water  right 
granted  by  John  Erwin  to  the  plaintiff,  to  use 
as  much  water  as  a  chute  five  feet  two  inches 
wide  and  three  and  a  half  inches  deep  under 
a  head  of  three  feet,  is  a  direct  infringement 
of   the    rights   of   respcndent;    that   such  a 
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chute  will  discharge  more  water  than  ordi- 
narily flows  in  the  stream.  And  he  asks 
that  commissioners  may  be  appointed  to 
fix  and  establish  a  permanent  water  mark 
to  regulate  the  rights  of  the  parties. 

A  great  many  depositions  were  taken  by 
both  parties,  and  of  course  their  views  and 
opinions  were  conflicting.  The  cause  came 
on  to  be  heard  on  the  7th  of  July,  1856,  when 
the  court  perpetuated  the  injunction  as  to 
Hanna,  with  costs;  but  dissolved  it  as  to 
Erwin,  and  dismissed  the  bill  as  to  him. 
But  the  decree  was  to  be  without  prejudice 
to  the  right  of  Hanna  to  sue  at  law,  &c. 
And  thereupon  Hanna  applied  to  this  court 
for  an  appeal. 

Hugh  W.  Sheffey,  for  the  appellant. 

41  *No  counsel  for  the  appellees. 

MONCURE,  P.,  read  the  decree. 

1.  The  court  is  of  opinion  that  the  rela- 
tive rights  of  the  respective  proprietors  of 
the  grist-mill  and  saw-mill,  in  the  proceed- 
ings mentioned,  to  the  water-power  capable 
of  being  derived  from  the  dam  on  which  the 
said  mills  were  dependent  for  their  opera- 
tion, continued  to  be  the  same  after  the  exe- 
cution of  the  deed  of  the  2d  day  of  January, 
1851.  from  John  Erwin  and  wife  to  Clarke, 
Miller  and  Hall,  in  the  proceedings  men- 
tioned, as  they  were  at  the  time  of  the 
execution  of  that  deed. 

2.  The  court  is  further  of  opinion  that 
the  said  right  of  the  proprietors  of  the  grist- 
mill were  prior  and  paramount  to  the  said 
right  of  the  proprietors  of  the  saw-mill;  so 
that  whenever  and  while  there  was  not 
more  than  water-power  enough  for  the  op- 
eration of  the  grist-mill,  the  proprietors  of 
the  saw-mill  had  no  right  to  use  the  water- 
power  so  as  to  obstruct  or  aflfect  the  opera- 
tion of  the  grist-mill. 

3.  The  court  is  further  of  opinion  that  the 
proprietors  of  the  grist-mill  had  a  right, 
after  they  acquired  the  same,  to  convert  it 
into  a  paper-mill,  and  were  entitled  to  the 
same  priority  over  the  proprietors  of  the 
saw-mill  in  the  use  of  the  water-power  for 
the  operation  of  the  paper-mill  to  which  they 
were  previously  entitled  in  the  use  of  the 
water-power  for  the  operation  of  the  grist- 
mill; but  were  so  entitled  only  to  the  same 
extent  to  which  they  were  so  previously 
entitled  to  the  use  of  the  water-power. 

4.  The  court  is  further  of  opinion  that  the 
controversy  in  this  case  was  a  proper  subject 

of  equitable  jurisdiction;  and  the  cir- 

42  cuit  court,  therefore,  instead  *of  rend- 
ering  the   decree   which    it   did,   thus 

turning  the  parties  out  of  a  court  of  equity, 
in  which  their  controversy  was  pending  and 
might  have  been  settled  in  a  single  suit,  and 
leaving  them  to  their  remedy  at  law,  where 
a  multiplicity  of  suits  would  have  been 
necessary,  ought  to  have  proceeded,  accord- 
ing to  the  prayer  of  the  bill,  to  "ascertain, 
define  and  settle  the  rights  of  all  parties  to 
the  use  of  the  said  water,  and  grant  such 
other  and  further  relief  as  is  suited  to  equity 
and  the  nature  of  the  case,  &c." 


ion  that  the  said  decree  of  the  circuit  court 
is  erroneous;  and  it  is  decreed  and  ordered 
that  the  same  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  ap- 
pellees his  costs  by  him  expended  in  tncr 
prosecution  of  his  appeal  aforesaid  here.- 
And  it  is  further  decreed  and  ordered  that 
the  cause  be  remanded  to  the  said  circuit 
court  for  further  proceedings  to  be  had 
therein  in  conformity  with  the  foregoing 
opinion  and  decree. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Augusta  county. 

Decree  reversed. 


43 


*Wine  V.  Markwood  &  als. 

November    Terra,    1878,    Richmond. 


I.  P,  by  his  will,  gave  to  his  four  sons,  George,  Jo- 
seph, James  and  Sampson,  each  a  parcel  of  land;  to 
George  and  Joseph  in  fee,  and  to  the  other  two  each 
devise  is,  except  as  to  the  land  devised,  the  same; 
and  it  as  follows:  4th.  I  will  and  bequeath  to  my 
son  Sampson  the  use  and  benefit  of  the  home 
place  which  I  now  occupy,  containing  about  300 
acres,  during  his  natural  life.  He  then  says: 
Should  my  sons  George,  Joseph,  James  and  Samp- 
son, or  either  of  them,  die  without  issue,  I  direct 
that  what  has  been  bequeathed  to  them  shall  be 
equally  divided  between  the  surviving  brothers^ 
James  and  Sampson  for  their  use  and  benefit  dur* 
ing   their    natural   lives — Held: 

1.  Executory  Liailtatioiia — Life  Estate.* — 
That  Sampson  took  but  a  life  estate  in  the  land* 
devised   to  him. 

2.  Same — Issue  Defined. — The  term  issue  iz> 
the  limitation  over,  under  the  Virginia  statutes, 
me&ns  issue  living  at  the  death  of  the  first  taker^ 
or  born  within  ten   months  thereafter. 

8.  Same — This  Case. — If  Sampson  has  issue  liv- 
ing at  his  death  or  born  within  ten  months 
thereafter,  his  issue  will  take  the  land  devised  to 
Sampson  by  implication. 

II.  Sampson  sells  in  fee  simple  a  part  of  the  land 
devised  to  him.  The  purchaser  must  elect  to  give 
up  the  land,  or  take  such  title  as  Sampson  can 
give  him   to  it. 

This  case  was  heard  at  Staunton,  but  was 
decided  at  Richmond.  It  was  a  suit  in  equity 
in  the  circuit  court  of  Augusta  county, 
brought  in  February,  1875,  by  John  Wine 
against  R.  M.  Markwood.  John  Landes  and 
Sampson  Pelter,  to  enforce  a  judgment  which 
the  plaintiff,  as  assignee  of  Pelter,  had  re- 
covered against  Markwood  and  Landes. 
44  The  bill  alleged  that  ♦the  plaintiff's 
debt  was  given  for  part  of  the  purchase 
money  of  a  tract  of  twenty-two  acres  of  land 
sold  by  Pelter  to  Markwood ;  that  a  vendor's 
Jien  was  reserved  in  the  contract;  and  that 
Pelter  was  ready  to  convey  the  land  to  Mark- 
wood  upon  payment  of  the  purchase  money. 
And  the  prayer  was  for  the  sale  of  the  land 
and  payment  of  the  plaintiff's  debt,  and  for 
general  relief. 

Markwood  answered,  admitting  the  pur- 
chase of  the  land  from  Pelter,  and  that  pfain- 


'Executory  Iiimltatlons. — See  for  a  discussion 
5.  The  court  is,  therefore,  further  of  opin-    o^  t^i*  question,  2  Min.  Inst.  (4th  Ed.)  456-463. 
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tiff*s  debt  was  for  part  of  the  purchase  money. 
He  says  he  is  ready  to  pay  all  the  purchase 
money  due  on  the  land  on  getting  a  good  title 
to  it,  but  since  making  the  first  payment  he 
has  been  advised  that  Pelter  cannot  make  a 
good  title  in  fee  simple  to  the  land;  that  it  is 
a  part  of  the  land  devised  to  said  Pelter  by 
his  father,  Sampson  Pelter,  and  that  said 
defendant  Pelter  did  not  take  a  fee  simple 
title  under  the  will. 

The  case  turns  upon  the  construction  of 
the  will  of  Sampson  Pelter.  deceased;  and 
that,  or  so  much  of  it  as  is  material  to  the 
question  in  issue,  is  given  in  the  opinion  of 
Judge  Moncure. 

The  cause  came  on  to  be  heard  on  the  20th 
of  June,  1878,  when  the  court  held  that  Samp- 
son Pelter,  Jr.,  was  only  vested  with  a  life 
estate  in  the  land  sold  to  Markwood;  and 
that,  or  so  much  of  it  as  is  material  to  the 
to  a  specific  performance  of  the  contract  of 
sale  at  the  time  of  the  decree;  but  that 
Markwood  was  entitled  to  an  election  to 
perform  or  disclaim  the  contract.  And  it 
wfts  ordered  that  Markwood  should,  within 
sixty  days  from  the  entry  of  the  decree,  file 
in  the  papers  of  the  cause  his  election  in 
writing  to  take  the  title  of  the  said  Sampson 
Pelter,  Jr.,  and  perform  the  contract,  or  to 
disclaim  it.  And  if  he  should  disclaim  the 
contract,  certain  accounts  were  or- 
46  dered.  ♦And  Wine  thereupon  applied 
to  a  judge  of  this  court  for  an  appeal; 
which  was  awarded. 

J.  M.  Quarles,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  case  involves  a  question  as  to  the 
construction  of  the  will  of  Sampson  Pelter, 
deceased,  who  died  in  December,  1865.  leaving 
a  will  bearing  date  the  24th  day  of  Novem- 
ber. 1856,  which  was  recorded  on  the  26th 
of  March,  1866,  in  the  county  court  of  Au- 
gusta county,  in  which  county  he  resided  at 
the  time  of  his  death.  The  question  is, 
whether  Sampson  Pelter,  Jr.,  son  of  the  said 
testator,  was  entitled  under  the  said  will  to 
a  fee  simple  estate,  or  only  to  a  life  estate, 
in  the  land  given  him  by  his  father  by  the 
said  will.  The  court  below,  in  the  decree 
appealed  from,  decided  that  he  was  only 
entitled  to  a  life  estate  in  the  said  land 
under  the  said  will.  Is  that  decision  cor- 
rect, or  is  it  erroneous? 

It  seems  that  the  testator  had  four  sons 
and  one  daughter,  and  devised  his  land  in 
several  portions  to  his  four  sons,  giving  his 
daughter  a  nominal  legacy  only.  The  por- 
tions of  the  will  which  seem  to  be  material 
to  be  stated,  are  as  follows: 

"I,  Sampson  Pelter,"  &c.,  "do  make  this 
my  last  will  and  testament."  &c. 

"1st.  I  will  and  bequeath  to  my  son  George 
the  Aud  Farm,"  &c. 

"2nd.  I  will  and  bequeath  to  my  son 
Joseph  the  Old  Thomas   Farm,"  &c. 

"3rd.  I  will  and  bequeath  to  my  son  James 
the  use  and  benefit  of  the  farm   on  South 


river,  known  as  the  Thomas  or  Croft  Place," 
&c.,  "during  his  natural  life." 

46  *"4th.    I   will  and  bequeath  to  my 
son  Sam'l  (that  is  Sampson),  the  use 

and  benefit  of  the  Home  Place  which  I  now 
occupy,  containing  about  three  hundred 
acres,  during  his  natural  life.  I  will  and 
bequeath  to  my  daughter,  Nancy  Kremer, 
the  sum  of  five  dollars." 

Then  follow  various-  other  provisions  of 
the  will,  none  of  which  are  material  to  be 
stated  here  except  the  following,  viz: 

"Should  my  sons  George,  James,  Joseph 
and  Samuel,  or  either  of  them,  die  without 
ishuc  (issue),  I  direct  that  what  has  been 
bequeathed  to  them  shall  be  equally  divided 
between  the  surviving  brothers — ^James  and 
Samuel  for  their  use  and  benefit  during  their 
natural  life." 

Thus  we  see  that  by  the  first  and  second 
clauses  of  the  will,  an  estate  in  fee  simple  is 
given  to  each  of  the  sons,  George  and 
Joseph,  while  by  the  third  and  fourth  clauses, 
an  estate  for  life  only  is  given  to  each  of  the 
sons,  James  and  Samuel  or  Sampson;  and 
that  by  the  subsequent  provision  before 
stated  of  the  will,  there  is  a  limitation  over 
of  the  portion  of  each  at  his  death  on  the 
contingency  of  his  dying  without  ishui 
(issue). 

An  estate  in  fee  simple  is  given  to  each  of 
the  sons,  George  and  Joseph,  as  aforesaid, 
although  the  gift  to  them  is  without  any 
words  of  limitation  thereto  annexed,  it  being 
provided  by  law  that  "where  any  real  estate 
is  conveyed,  devised,  or  granted  to  any  person 
without  any  words  of  limitation,  such  de- 
vise, conveyance  or  grant,  shall  be  con- 
strued to  pass  the  fee  simple  or  the  whole 
estate  or  interest  which  the  testator  or 
grantor  had  power  to  dispose  of  in  such 
real  estate,  unless  contrary  intention  shall 
appear  by  the  will,  conveyance  or  grant." 
(Jode,  p.  889,  ch.  112,  §  8. 

Ill  this  case  it  seems  the  testator  owned  the 
absolute  fee  simple  estate  in  the  lands 

47  devised  by  him  to  *his  sons,  George 
and  Joseph,  respectively,  and  there- 
fore his  devise  of  the  said  lands  to  them 
was  of  the  said  fee  simple  estate  therein, 
subject  only  to  the  limitation  contained  in 
the  will  as  aforesaid,  on  the  contingency  of 
their  dying  without  issue  respectively, 
which  means  a  dying  without  issue  living 
at  the  time  of  the  death  of  the  first  taker, 
or  born  to  him  within  ten  months  there- 
after. It  being  further  provided  by  law 
that  "every  limitation  in  any  deed  or  will 
contingent  upon  the  dying  of  any  person 
without  heirs,  or  heirs  of  the  body,  or  issue, 
or  issue  of  the  body,  or  children,  or  off- 
spring, or  descendant,  or  other  relatives, 
shall  be  construed  a  limitation  to  take  effect 
when  such  person  shall  die  not  having  such 
heir  or  issue,  &c.,  as  the  case  may  be,  living 
at  the  time  of  his  death  or  born  to  him  within 
ten  months  thereafter,  unless  the  intention  of 
such  limitation  be  otherwise  plainly  declared 
on  the  face  of  the  deed  or  will  creating  it." 
Id.  §  10.  The  intention  of  sucli  limitation 
is  not,  in  this  ca^^e,  otherwise  declared. 

But  the  devise  by  the  testator  to  his  two 
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sons,  James  and  Sampson  respectively,  was 
expressly  of  the  use  and  enjoyment  of  th^ 
Land  for  their  natural  life  only,  and  not  in  fee 
simple,  and  there  is  nothing  in  any  other  part 
of  the  will  which  enlarges  this  life  estate  into 
a  fee  simple  estate  or  any  estate  longer  than 
a  life  estate;  for  the  contingent  limitation 
to  the  surviving  brothers  in  the  event  of 
the  death  of  his  four  sons,  or  either  of  them, 
without  issue  as  aforesaid,  is  expressly  de- 
clared as  to  James  and  Samuel  or  Sampson,  to 
be  "for  their  use  and  benefit  during  their  nat- 
ural life"  only.  If  the  word  issue  in  this  case 
had  been  intended  to  mean  issue  indefinitely 
as  aforetime,  instead  of  issue  living  at  the 
death  of  the  first  taker,  as  under  the  statute 
aforesaid,  even  then  the  life  estate  of  the 
first  taker  would  not  have  been  enlarged 

48  *by  the  effect  of  the  limitation  over  into 
an  estate  in  fee  simple.    It  being  further 

provided  by  law  that  "where  any  estate, 
real  or  personal,  is  given  by  deed  or  will  to 
any  person  for  his  life,  and  after  his  death 
to  his  heirs  or  the  heirs  -of  his  body,  the 
conveyance  shall  be  construed  to  vest  an 
estate  for  life  only  in  such  person  and  a  re- 
mainder in  fee  simple  in  his  heirs  or  the 
heirs  of  his  body."     Id.  §  11. 

The  court  is  therefore  of  opinion  that 
Sampson  Pelter,  Jr.,  was  entitled  under  the 
said  will  only  to  a  life  estate  in  the  land 
therein  devised  to  him. 

But  another  question  is  raised  in  the  argu- 
ment of  the  learned  counsel  for  the  appellant 
in  this  case:  Whether,  at  the  death  of  the 
said  Sampson  Pelter,  leaving  issue  living  at 
his  death,  such  issue  would  be  entitled  un- 
der the  said  will  to  the  land  given  thereby 
to  the  said  Sampson  for  life,  or  whether 
George  Pelter  would  be  entitled  to  it  as 
residuary  devisee  under  the  will;  the  said 
counsel  contending  that  the  said  George 
Pelter  would  be  so  entitled,  and  not  such 
issue  of  the  said  Sampson  Pelter. 

The  court  is  of  opinion  that  such  issue 
would  be  so  entitled,  and  not  the  said  George 
Pelter. 

The  residuary  devise  under  which  it  is 
contended  that  the  said  George  Pelter 
would  be  so  entitled  is  in  these  words: 

"The  balance  of  my  estate  of  whatever 
character  or  kind  it  may  be,  at  the  expira- 
tion of  the  ten  years  before  mentioned,  I 
will  and  bequeath  to  my  son  George." 

This  clause  was  not  intended  to  embrace 
any  interest  in  any  of  the  lands  devised  to 
the  testator's  four  sons  respectively  by  the 
first  four  clauses  of  the  will.  After  making 
these  devises  the  testator,  by  his  will,  creates 
a  trust  for  the  purpose  of  payinoj  his  debts, 
by  directing  that  his  son  George  shall 

49  have  the  full  possession,  *use  and  bene- 
fit of  all  the  estate,  real  and  personal, 

of  which  he  may  die  possessed,  except  certain 
of  the  farms  devised  to  some  of  his  sons  as 
designated  in  the  will;  and  he  directs  that 
all  of  his  personal  property  shall  be  inven- 
toried and  valued  by  five  disinterested  free- 
holders, and  at  the  expiration  of  the  said 
term  of  ten  years,  shall  be  accounted  for  and 
disposed  of  as  thereinafter  named,  except 
what  may  perish  or  naturally  decay  and  we^r 


out.  He  then  directs  that  his  executors  shall 
sell  at  public  sale  all  the  personal  estate  that 
may  be  left  after  the  expiration  of  the  ten 
years,  except  his  slaves,  which  "shall  be 
valued  as  the  personal  property  above  nam^d, 
by  five  disinterested  freeholders,  and  equally 
divided  between  George,  Joseph,  James  asid 
Samuel — James  and  Samuel  only  to  hare  ^e 
use  and  benefit  of  said  slaves  during  thpeir 
natural  life" — except  John,  Junius  and  Abfa- 
ham.  whom  he,  in  effect,  emancipates,  and 
in  whose  favor  he  creates  a  trust. 

Then  immediately  follows  the  residuary 
clause  hereinbefore  inserted. 

The  testator  then  expresses  a  desire  and 
wish  that  his  son  George  should  never  let  his 
daughter,  Nancy  Kremer,  "suffer  or  want 
for  the  necessaries  of  life  while  he  may  Hve." 
After  which  immediately  follows  the  claiise 
hereinbefore  inserted  in  these  words :  "Sliould 
my  sons  George,  James,  Joseph  and  Samuel, 
or  either  of  them,  die  without  issue,  I  direct 
that  what  has  been  bequeathed  to  them  shall 
be  equally  divided  between  the  surviving 
brothers — James  and  Samuel  for  their  use 
and  benefit  during  their  naUiral  life."  And 
then  follow  several  other  clauses  which 
need  not  be  inserted  or  stated  here. 

Now,  it  is  expressly  dechired  by  the  clause 
twice  hereinbefore  stated  that  in  the 
50  event  of  the  death  of  *cither  of  the 
four  sons  of  the  testator  without  issue, 
that  is,  issue  living  at  such  son's  death,  the 
estate  given  by  the  will  to  him  "shall  be 
equally  divided  between  the  surviving  broth- 
ers." In  that  event,  therefore,  there  can  be 
no  doubt  or  difficulty.  The  language  of  the 
will  is  express  and  the  meaning  is  plam. 

But  who  will  be  entitled  to  the  estate  given 
to  Samuel  or  Sampson  Pelter  in  the  evest  of 
his  death  leaving  issue  then  living?  Will 
such  issue  be  entitled,  or  will  George  Pelter 
as  residuary  devisee  be  entitled,  or  will  the 
heirs-at-law  of  the  testator  be  entitled? 
Clearly,  we  think,  such  issue  will  be  entitled 
by  plain  implication  of  the  will.  Can  there 
be  a  doubt  that  the  testator  so  intended?  and 
is  not  such  intention  sufficiently  expressed, 
or  at  least  implied,  in  the  will?  why  did  the 
testator  give  the  portion  of  his  son  Sampson 
to  his  surviving  brothers  only  in  the  event  of 
his  dying  without  issue?  Why  but  because 
in  the  only  other  possible  event,  to-wit:  the 
death,  of  his  said  son  leaving  issue  living  at 
such  death,  he  intended  that  such  issue 
should  have  the  said  portion?  There  is  no 
real  or  necessary  conflict  between  such  in- 
tention and  the  preceding  clause  containing 
the  residuary  devise  to  George  Pelter  as 
aforesaid.  They  are  rendered  perfectly  con- 
sistent by  the  context. 

It  would  make  no  difference  in  the  result 
of  this  suit  if  in  the  event  of  the  death  of 
Sampson  Pelter  leaving  issue  living  at  his 
death  the  heirs-at-law  of  the  testator  should 
be  entitled  to  the  said  portion,  instead  of 
such  issue  under  the  will;  for  such  issue 
would  be  a  part  of  the  said  heirs-at-law. 

The  learned  counsel  for  the  appellant,  in 
his  argument  of  this  case,  referred  to  a 
great  many  books  and  cases  in  support  of 
his  views,  which  we  do  not  consider  it  nec- 
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essary    to    review    in    this     opinion.      They 
would,  no  doubt,  be  conclusive  in  his 
51        favor,  if  the  case  *had  occurred  before 
the  revision  of  our  statute  law  in  1819; 
but  as  it  occurred  after  the   said   law  was 
then  amended,  embracing  in  the  amendments 
§§  9  and  10,  ch.  112,  p.  189  of  the  Code  before 
referred  to,  we  think  the  law  is  clearly  the 
other   way.     Before  those  amendments   were 
made,  a  devise  to  A  for  life,  and  if  he  died 
without  issue  then  to  B,  created  an  estate 
tail  in  A.  under  the  rule  in  Shelley's  case, 
and  the  issue  of  A  was  thus  provided  for. 
But  when,  by  one  of  those  amendments,  it 
was  declared  that  "evfery  limitation  in  any 
deed  or  will  contingent  upon  the  dying  of 
any  person  without  heirs,"  &c.,  "shall  be  con- 
strued a  limitation  to  take  effect  when   such 
person   shall  die   not  having  such   heir,"  &c., 
as  the  case  may  be,  living  at  the  time  of  his 
death,    or    born    to    him    within    ten    months 
thereafter,  the  issue  if  living  at  the  time  of 
his  death  or  born  to  him  within  ten  months 
thereafter,  would  be  wholly  unprovided  for, 
unless  they  can  be  considered  as  tenants  in 
remainder  at  the  death  of  A  by  implication 
of  the  will;  and  such  would  seem  to  be  its 
plain  implication  in  such  a  case.     There  is 
no  decision  of  this  court  to  the  contrary; 
and   although   some   of   the   decisions   cited 
by   the    learned   counsel    for   the    appellant 
may  seem  to  be  to  the  contrary,  yet  such 
decisions,  if  there  be  any  such,  are  not  bind- 
ing authority  upon  this  court,  and  do  not, 
in  our  opinion,  expound  the  law  correctly. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  decree  appealed  from,  and 
that  it  ought  to  be  affirmed. 

Decree  affirmed. 


52        ^Harshberger'8  Adm'r  &  als.  v.  Alger 

&  Wife  &  als. 

November    Term,    1878,    Richmond. 

L.  In  1851,  H  and  his  wife  E  enter  into  an  agree- 
ment by  which  they  agree  to  a  separation,  and  they 
unite  in  a  deed  by  which  certain  real  estate  and 
$900  in  money  is  conveyed  to  S,  for  the  express  use, 
support  and  maintenance  of  the  wife,  and  if  she 
should  die  before  the  whole  of  said  $900  was  paid  to 
her  she  -might  by  will  or  gift  dispose  of  the  re- 
maiader  of  it  as  she  should  think  proper.  He  cove- 
nants that  E  may  live  separate  from  him,  and  that 
he  will  not  claim  any  property  of  hers.  And  E  re- 
nounced all  claim  on  him  for  support,  &c.,  and  to 
his  property.  This  deed  is  executed  by  the  trustee 
S.  In  a  short  time  after  making  this  deed  H  re- 
moves to  the  West,  and  never  returns.  He  dies  in 
1875.  E  lived  until  1871,  having  been  helpless  for 
the  last  year  of  her  life,  and  unable  to  do  any  but 
very  light  work  for  two  or  three  years  previous. 
During  this  period  she  is  nursed  and  attended  to  by 
her  daughter  A,  who  lives  with  her  and  attends  to 
her  land  as  well  as  her  own.  E  dies  without  dis- 
posing of  the  remainder  of  the  $900,  amounting  to 
$500  or  $600,  which  is  paid  to  H's  administrator. 
In  1877  A  sues  the  adnrinistrator  of  H  for  compen- 
sation for  services  rendered  E  in  her  lifetime — Held: 


1.  Deeds     of     Separation  —  Validity.*— 

Quaere:  Whether  deeds  for  voluntary  separation 
of  husband   and   wife   are  valid? 

2.  Same — Same — Vestiaar  of  Property.!— li 

such  deeds  are  valid,  the  deed  in  this  case  vests 
the  property  conveyed  in  the  trustee  for  the  sep- 
arate use   of  the   wife. 

3.  This  Case — Husband's  Liability  for 
Wife's  Debt. — Under  the  circumstances  of  this 
case,  tne  husband  was  not  liable  for  any  debt 
contracted  by  the   wife. 

4.  Wife*s  Separate  Estate — Power  to 
Chargre.t — If  A  can  maintain  this  suit  it  must 
be  on  the  ground  that  the  remainder  of  the  $^00 
was  the  separate  estate  of  E,  the  wife,  charged  by 
her    in    her    lifetime    with    the    payment  of  these 

services. 
53  •*•     Same  —  Same — Intention.  —The 

liability  of    a    married  woman's  separate    estate 
for   her  engagements  depends  upon  her  intention 
to   charge    it.      Her    intention   to    charge  it  must 
be  made  to   appear. 
6.     Parent   and   Child — Compensation  for 
Services.! — As    between    parent    and    an   adult 
child,    whenever   compensation   is    claimed  in  any 
case  oy  either  against  the  other  for  services  rend- 
ered, or  the  like,  it  must  be  determined  from  the 
particular  circumstances  ot  that  case  wuether  the 
claim  should  be  allowed  or  not.     There  can  be  no 
fixed   rule  governing  all   cases   alike.     In  the  ab- 
sence of  direct  proof  of  any  express  contract,  the 
question   always  is,  can  it  be  reasonably  inferred' 
that  pecuniary   compensation   was  in  the  view  of 
the  parties  at  the  time  the  services  were  rendered; 
and   that   depends    upon   all   the   circumstances  of 
the  case;     the    relation   of  the    parties  being  one. 
7.  This  Case— Decision.— In  this  case  there  hav- 
ing been  no  express  contract  proved,  and  so  far  as 
appears,    no  claim  or  mention   of  such   compensa- 
tion by  either  the  mother  or  daughter  during  the 
mother's  life,   and  the  services   having  been  such 
as  any  child,  prompted  by  filial  affection  and  im- 


*  Husband  and  Wife— Deed  of  Separation. 

—See  1  Min.  Inst.  (4th  Ed.)  312  et  seq.  This  ques- 
tion is  fully  discussed  in  Switzer  v.  Switzer,  26  Gratt 
574.     Sec  also  22   Am.  &   Eng.    Enc.   Law  66. 

tSame — Conveyance  by  Husband  to  Wife. 
—See  1  Min.  Inst.  (4th  Ed.)  347;  Garland  v.  Pamp- 
lin,  Z2  Gratt.   305  and  note. 

VWite^'m  Separate  Estate — Power  to  En- 
cumber.—See  I  Min.  Inst  (4th  Ed.)  355;  Frank 
V.  Lilienfield,  n  Gratt.  397,  and  note\  Garland  v. 
Pamplin,  32  Gratt.  305  and  note;  Ropp  v.  Minor.  II 
Gratt.  97  and  note;    Miller  v.  Miller,  92  Va.  515. 

SParent  and  Child— Compensation  for 
.«trvice«.— See  King's  ex'ors  v.  Malone,  31  Gratt. 
158.  approving  principal  case.  See  also  1  Min.  Inst. 
(4th    Ed.)    437. 

Distinguished  in  Hauser  v.  King,  76  Va.  731,  where 
a  brother,  having  been  appointed  committee  for  his  in- 
sane sister,  supported  her  and  was  allowed  to  recover 
therefor.  In  Plate  v.  Durst,  42  W.  Va.  36.  a  minor 
residing  with  her  brother-in-law  was  led  to  believe  by 
words  (claimed  by  defendant  to  have  been  spokei 
in  jest)  of  such  brother-in-law  that  she  was  to  re- 
ceive compensation  for  her  future  services:  Held. 
she  was  entitled  to  recover.  Other  cases  approving 
the  view  taken  by  the  principal  case  are;  Thompson  v. 
Holstead,  44  W.  Va.  398;  Jackson  v.  Jackson,  96  Va. 
173;  Stansbury  v.  Stansbury.  20  W.  Va.  31;  Hurst  v. 
Hite.  20  W.  Va.  205;  Riley  v.  Riley,  38  W.  Va.  290. 
See   generally  17   Am.   &  Eng.    Enc.    Law  336. 
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pelled  by  a  sense  of  duty,  might  be  expected 
under  the  circumstances,  to  render  cheerfully  to 
an  aged  mother,  a  contract  cannot  be  implied; 
and  A  cannot  recover. 
8.  Statute  of  Limitations — Ranninflr  of 
Statute.* — If  A  had  a  valid  claim  to  compen- 
sation for  her  services,  it  accrued  during  the 
lifetime  of  E,  and  the  statute  of  limitations  then 
began  to  run,  and  this  suit  not  having  been 
brought  until   1877,  the  statute  is  a  bar  to  it. 

This  case  was  heard  at  Staunton,  but  was 
decided  at  Richmond. 

In  February,  1851,  Samuel  Harshberger, 
of  the  county  of  Rockingham,  sold  to  five  of  ; 
his  children  his  tract  of  land  in  said  county,  t 
supposed  to  contain  about  one  hundred  and 
eighty  acres,  at  $40  per  acre,  and  upon  long  ! 
credits,  reserving  a  small  lot  and  house,  and  ] 
some  privileges.  On  the  12th  of  April,  1855, 
Harshberger,  his  wife  Elizabeth,  and  the 
said  five  children,  entered  into  an  agreement 
under  seal,  in  which  it  was  recited  that  an 
unpleasant  state  of  things  has  existed  be- 
tween said  Harshberger  and  his  wife 
54  Elizabeth,  *and  a  difficulty  has  arisen* 
in  regard  to  the  sale  of  said  Harshberg- 
er's  land  to  his  children ;  and  it  was  agreed 
that  articles  of  perpetual  separation  between 
said  Harshberger  and  his  wife  Elizabeth 
should  be  executed  between  them,  by  which 
he  should  not  be  responsible  in  any  manner 
for  the  debts  or  support  of  the  said  wife.  It 
then  provides  that  the  five  -children  should  pay 
$900  more  for  the  land  than  they  had  agreed 
to  give;  which  was  to  be  paid  in  eighteen 
equal  annual  payment  of  $50  each,  for  which 
the  five  said  children  were  to  execute  their 
notes  to  the  said  Elizabeth  for  her  use  and 
benefit;  and  she  was  to  have  twenty  acres 
of  the  land  during  her  lifetime,  including 
the  ground  on  which  the  loom-house  stands, 
&c.  In  pursuance  of  this  agreement  Harsh- 
berger and  his  wife,  by  deed  dated  the  10th 
of  April,  1855,  conveyed  to  the  said  five 
younger  children  the  said  land  upon  the 
considerations  and  with  the  reservations 
aforesaid.  And  by  deed  of  the  same  date, 
to  which  Samuel  Harshberger,  Jacob  Shanks, 
and  Elizabeth  Harhsberger,  wife  of  Samuel, 
were  parties,  after  referring  to  the  difficulties 
between  said  Harshberger  and  his  wife,  and 
the  facts  as  to  the  twenty  acres  reserved  and 
the  $900  to  be  paid  in  annual  instalments  of 
$'S0  to  Mrs.  Harshberger,  the  deed  provides 
that  the  bonds  for  this  $900  shall  be  placed 
in  the  hands  of  said  Shanks  for  the  express 
use,  support  and  maintenance  of  the  said 
Elizabeth,  wife  of  said  Samuel;  and  if  she 
should  die  before  the  whole  of  said  $900  are 
due  and  paid,  then  she  may  by  will  or  gift 
dispose  of  the  remainder  as  she  thinks  proper 
And  Harshberger  covenanted  with  the  said 
Shanks  that  he  would  permit  his  said  wife 
Elizabeth  to  live  separate  and  apart  from 
him,  and  that  he  would  claim  no  property 
put  into  her  possession  under  this  deed,  or  that 

*Statvte  of  Iilmltatlona  —  Runninir  of 
Statnte.— See  Handy  v.  Smith,  30  W.  Va.  197,  cit- 
ing  principal  case  and  Jones  v.  Lemon,  26  W.  Va. 
629;    Wilsin   v.   Harper,   25  W.    Va.    179. 


she  might  acquire  by  purchase  or  be- 

55  quest.    And  in  consideration  *of  these 
provisions,    said    Elizabeth    renounced 

all  right  to  support  and  maintenance  by  said 
Harshberger,  and  to  dower  or  alimony  in 
his  estate. 

After  this  deed  was  made,  and  before  the 
late  war,  Samuel  Harshberger  removed  to 
the  western  country,  and  never  returned. 
After  the  war  all  of  his  daughters,  except 
Elizabeth  the  eldest,  also  went  west.  Said 
Elizabeth  and  one  grand-daughter,  a  young 
girl  about  seventeen  years  of  age  in  1871, 
ren^ained,  and  they  and  Mrs.  Harshberger 
lived  together,  whether  on  the  land  sold  to 
the  children  or  on  the  twenty  acres  in  which 
Mrs.  Harshberger  had  a  life  interest,  is  not 
clearly  stated.  Both  parts  of  the  land  were 
cultivated  or  rented  together,  the  daughter 
Elizabeth  attending  to  it,  as  she  did  to  all 
the  housekeeping,  cooking,  washing,  &c. ;  gen- 
erally doing  the  work  herself  with  the  help  of 
the  grand-daughter.  For  upwards  of  a  year  be- 
fore her  death,  which  occurred  in  1871,  Mrs. 
Harshberger  was  helpless,  requiring  con- 
stant attention  and  nursing;  and  for  two  or 
three  years  previous  she  could  do  only  light 
v/ork,  such  as  sewing  or  knitting. 

At  the  death  of  Mrs.  Harshberger.  there 
was  left  of  the  $900  settled  on  her  by  the 
deed  of  separation,  some  six  or  seven  hun- 
dred dollars;  and  as  she  died  without  having 
made  a  will,  and  her  husband  survived  her, 
it  reverted  to  him.  He  died  in  1875,  and  his 
estate  in  Virginia  was  committed  to  D.  H. 
Ralston,  sheriff  of  Rockingham,  to  whom 
the  administrator  of  Mrs.  Harshberger,  J. 
P.  Ralston,  paid  over  the  said  fund. 

The  daughter,  Elizabeth,  having  married 
Abraham  Alger  after  the  death  of  her  mother, 
in  April,  1877,  they  instituted  their  suit 
in  equity  in  the  circuit  Qourt  of  Rocking- 
ham county  against  D.  H.  Ralston,  as  ad- 
ministrator of  Samuel  Harshberger,  and  the 
other  distributees  of  said  Harshberger, 

56  and  Jacob  *Shanks,  and  in  their  bill 
bill  they  claimed  that  Mrs.  Harsh- 
berger was  indebted  to  the  plaintiff  Elizabeth 
for  services  rendered  to  her  during  her  life, 
equal  to  $500;  and  that  the  balance  of  the  said 
$900  was  liable  for  her  debts.  And  they  prayed 
for  the  payment  of  this  claim,  and  that  the 
estate  of  Samuel  Harshberger  might  be  dis- 
tributed among  his  distributees. 

It  was  not  alleged  in  the  bill,  nor  was  there 
any  proof,  that  there  was  any  agreement  be- 
tween Mrs.  Harshberger  and  her  daughter 
Elizabeth  that  the  daughter  should  be  paid 
for  her  services;  nor  does  it  appear  that 
any  such  claim  was  set  up  by  the  daughter 
until  after  the  death  of  her  father,  Samuel 
Harshberger.  What  these  services  were  are 
sufficiently  stated  in  the  opinion  of  Judge 
Burks. 

At  the  August  term.  1877,  the  bill  having 
been  taken  for  confessed  as  to  all  the  de- 
fendants, the  court  made  a  decree  referring  it 
to  one  of  the  commissioners  of  the  court  to 
ascertain  and  report  what  estate  there  was  in 
Virginia  belonging  to  the  estate  of  Samuel 
Harshberger,  deceased,  within  the  jurisdiction 
of  the  court  and  liable  to  distribution  among 
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his  heirs;  also,  how  much  of  the  $900  in  the 
Lill  and  proceedings  mentioned,  remains  in 
■he  hands  of  Jacob  Shanks,  the  trustee,  and 
what  debts  of  said  Harshberger  and  his  uife 
Elizabeth  remain  unpaid,  and  their  priori- 
Commissioner  Bryan  took  several  deposi- 
tions as  to  the  services  rendered  by  the 
plaintiff,  Mrs.  Alger,  to  Mrs.  Harshberger, 
and  in  November,  1877,  made  a  report,  by 
which  he  made  her  an  allowance  of  $4  a 
week  for  the  last  year  of  Mrs.  Harshberger's 
life;  for  the  year  previous,  $1  per  week,  and 
for  three  years  before  this  last,  of  75  cents  per 
week,  making  in  the  whole,  including  interest 
to  the  date  of  the  report.  $550.41,  And  he 
reported  that  there  was  of  the  estate 
B7  'of  Samuel  Harshberger.  $1,624.41;  and 
after  paying  Mrs.  Alger's  claim  of 
$550,   there   would   be   J;i,074. 

Harshberger's  administrator  excepted  to 
the  report  of  the  commissioner- 
First.  Because  there  is  no  proof  in  the 
cause  to  sustain  the  claim  allowed  the  com- 
plainants, Alger  and  wife,  for  services  ren- 
dered  Mrs.   Harshberger. 

Second.  On  the  ground  that  there  is  no 
evidence  to  sustain  said  alleged  claim 
against  Samuel  Harshberger.  deceased,  he 
being  separated  from  his  wife  at  (he  time 
said   alleged  services  were  rendered. 

Third.  The  statute  of  limitations  i'  a  con- 
clusive bar  to  said  claim  of  the  plaintifls. 
Elizabeth  Harshberger  died  in  the  spring 
of  1871.  and  this  suit  was  brought  on  the 
19th  of  March,  1B77,  more  than  five  years 
after  her  death. 

.  In  January,  1858,  Harshberger's  adminis- 
trator filed  his  answer  in  the  cause.  He 
questions  the  allegations  of  the  bill  as  to 
the  services  of  Mrs.  Alger  to  her  mother, 
Mrs.  Harshberger  He  denies  that  com- 
plainants have  a  right  to  recover  of  the  es- 
tate of  Samuel  Harshberger.  whether  the 
daughter  lived  with  the  mother  and  worked 
for  her,  or  the  mother  lived  with  the  daugh- 
ter. He  insists  that  the  law  will  not  imply  a 
contract  for  pay  for  such  services  rendered, 
and  there  was  no  allegation  in  the  bill,  or 
proof  of  any  express  contract.  He  denies  that 
Samuel  Harshberger,  who  lived  separate  from 
liii  wife  under  articles  of  separation,  could  in 
any  event  be  liable  for  his  wife's  debts;  and 
hi;  also  pleads  the   statute  of  limitations. 

The  cause  came  on  to  be  heard  on  the 
13th  of  March.  1B79,  when  the  court  over- 
ruled the  exceptions  to  the  report,  and  de- 
creed that  Ralston,  administrator  of  Sam- 
uel Harshberger.  should  out  of  the  assets 
in  his  hands  pay  the  plaintiffs  $504.51,  and 
5S  to  the  different  •distributees  the  sums  re- 
ported by  the  commissioner.  And  there- 
upon  the  said  administrator  applied  to  a  judge 
of  this  court  for  an  appeal :   which  was  awarded. 


BURKS.  J.  When  the  services  were  ren- 
dered, as  claimed,  for  which  payment  is  de- 
manded in  this  suit  by  the  appellees,  Alger 
and  wife,  Mrs.  Harshberger,  the  alleged 
beneficiary,    was    a    married    woman    living   against  her 


apart  from  her  husband  under  a  deed  of 
separation  executed  many  years  before.  On 
no  conceivable  ground  can  il  be  successfully 
maintained  that  the  husband  was  ever  per- 
sonally liable  for  these  alleged  services,  it 
pretended   that   they   were   rendered 
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I  Virgini 
plain  that  there  was  no  impliei 
part  to  pay  for  the  alleged  services ;  and  this 
is  so.  whether  the  deed  of  separation  be  treated 
as  partially  valid  or  wholly  void.    H  the  deed 

be  considered  as  va 

the  extent  of  the  covenant 
made  by  him,  he  was  no 
necessaries  furnished  to  I 
■separation;  for  provision 
support   and  maintenance, 

69  fied,  and  it  was  •sufficient,  as  the  large 
residuum  of  the  trust  fund  undispostd 
of  at  her  death  clearly  shows.  Moreover,  it 
was  expressly  stipulated  in  the  deed  that  he 
was  not  to  he  bound  for  the  payment  of  any 
debts  subsequently  contracted  by  the  wife. 
This  covenant,  to  which  the  trustee  was  a 
party,  was  pursuant  to  a  preliminary  written 
agreement  containing  a  stipulation  of  like 
character  to  which  Mrs.  Alger,  then  unmar- 
ried and  sui  juris,  was  also  a  party,  she  hav- 
ing an  interest  in  the  subject  matter.  If  the 
husband  was  bound  by  his  covenants,  she  was 
also  bound  by  the  agreement  referred  to, 
and.  in  such  case,  there  can  be  no  implied 
obligation  on  his  part  to  discharge  any  li- 
ability on  account  of  dealings  or  transac- 
tions between  her  mother  and  herself. 

If.  on  the  other  hand,  the  deed  be  re- 
garded invalid  as  to  all  the  parlies,  in  all 
respects  and  for  everjf  purpose,  still  it  is 
apparent  that  the  services  for  which  claim 
is  made  were  not  rendered  in  reliance  upon 
the  personal  credit  of  the  husband.  The 
presumption  that  the  credit  of  the  husband 
was  the  basis  of  the  services  is  rebutted  by 
all  the  circumstances;  such  as  the  absence 
and  permanent  non-residence  of  the  hus- 
band, the  agreed  and  actual  separation  from 
the  wife,  the  posse<!sioh  by  her,  under  a  con- 
tract fully  executed  by  him,  of  means  pro- 
vided by  him  for  her  continuous  support 
and  maintenance  and  sufficient  for  that  pur- 
pose, and  the  perfect  knowledge  by  Mrs. 
Alser  of  all  these  facts. 

Of  course  there  could  be  no  contract,  ex- 
press or  implied,  by  which  the  wife  could  be 
personally  bound;  for,  although  by  consent 
living  apart  from  her  husband,  she  remained 
subject  to  the  disabiUties  of  coverture.  She 
could  contract  no  debt  for  which  she  could 
be  personally  liable,  either  at  law  or 
60  in  equity.  •There  could  be  no  per- 
sonal   judgment    or    personal    decree 
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From  what  has  been  said,  it  is  obvious 
that  if  the  decree  of  the  circuit  court  in  be- 
half of  the  appellees,  Alger  and  wife,  for  the 
amount  allowed  for  services,  can  be  sus- 
tained at  all,  it  must  be  on  the  ground  that 
the  fund  subjected  to  the  decree  was  the 
separate  estate  of  Mrs.  Harshberger, 
charged  by  her  in  her  lifetime  with  the 
payment  for  these  services. 

This  fund  is  the  remnant  of  what  was 
settled  by  Samuel  Harshberger  to  the  use 
of  his  wife  under  the  deed  of  separation, 
and  it  may  be  conceded,  for  the  purposes  of 
this  suit,  that  the  deed,  to  the  extent  of  the 
provision  therein  made  by  the  husband  for 
the  wife,  was  a  valid  instrument. 

I  do  not  deem  it  necessary  in  this  case  to 
enter  at  large  upon  the  discussion  of  the 
general  question  of  the  validity  of  deeds  of 
voluntary  separation  between  husband  and 
wife.  The  books  abound  in  discussion  of 
this  question  by  judges  and  law-writers,  and 
the  weight  of  authority  would  seem  to  be, 
that  while  courts  will  give  no  countenance 
or  aid  to  either  party  in  carrying  into  exe- 
cution an  independent  executory  agreement 
to  live  apart,  because  such  an  agreement  is 
considered  as  against  public  policy,  yet  they 
will  generally  uphold  and  enforce  against 
the  husband  such  conveyances  and  cove- 
nants as  he  may  have  made  for  the  mainte- 
nance of  his  wife,  provided  the  separation 
has  actually  taken  place,  or  is  contemplated 
as  immediate,  and  the  provision  for  the  wife 
is  made  through  the  intervention  of  a  trus- 
tee, and  the  parties  have  not  subsequently 
come  together  again.  Notes  to  Stapilton  v. 
Stapilton,  2  Lead.  Cas.  Eq.  (4th  Amer.  Ed.) 
Part  2,  top  pages  1675,  1696  to  1702,  inclu- 
sive; 2  Bright's  Husband  and  Wife,  307;  2 
Story's  Eq.  Juris.  §  1418;  1  Bishop  on 
61  Marriage  and  Divorce,  (5th  Ed.)  ♦ch. 
37,  §  630  to  I  656  inclusive,  and  the 
numerous  authorities  cited  by  these  au- 
thors; Walker  v.  Walker.  9  Wall.  U.  S.  R. 
744,  and  cases  there  cited. 

The  case  of  Switzer  v.  Switzer,  26  Gratt. 
574,  is  the  only  case,  as  far  as  I  know,  ever 
before  this  court,  in  which  the  validity  of  a 
deed  of  separation  was  drawn  in  question. 
In  that  case,  the  court  set  aside  the  deed,  on  a 
bill  filed  by  the  wife,  but  expressly  waived 
the  decision  of  the  general  question  as  to 
whether  any  deed  of  separation  was  valid 
to  any  extent  or  for  any  purpose. 

The  question  need  not  be  decided  now. 
I  only  state  what  seems  to  be  the  weight  of 
authority  and  as  a  concessum  to  the  appel- 
lees, let  it  be  that  the  deed  is  valid  to  the 
extent  before  indicated.  This  conceded,  it 
is  quite  plain  that  the  estate  acquired  by  the 
wife  under  the  deed  is  a  separate  estate.  It 
is  not  so  declared  in  express  terms.  That 
may  not  be  necessary;  no  particular  phrase- 
ology is  necessary  to  create  such  an  estate. 
As  in  all  instruments  to  be  construed,  the 
controlling  test  is  the  intent  of  the  parties. 
Prout  V.  Roby,  15  Wall.  U.  S.  R.  471,  474; 
Bank  of  Greensboro  v.  Chambers  &  als.,  2 
Va.  Law  Journal,  469.  The  conveyance  and 
assignment  were  by  the  husband  for  the 
wife's   "express    use,    support   and   mainte- 


nance," and  the  deed  contains  a  covenant  of 
indemnity  to  the  husband  against  the  wiie's 
debts.  Such  a  deed  necessarily  excludes  the 
husband's  marital  rights,  and  of  itself  im- 
ports a  separate  estate  of  the  wife  in  the 
property  set  apart  to  her  use;  otherwise  it 
would  be  ineffectual  for  the  purposes  mani- 
festly contemplated.  Leake,  trustee,  v.  Ben- 
son &  als.,  29  Gratt.  153,  156;  Steel  &  als.  v. 
Steel  &  als.,  1  Ired.  Eq.  R.  452,  455;  1  Bishop 
on  Law  of  Married  Women,  §  838,  citing 
Gaines'  adm'x  v.  Poor,  3  Mete.  Ky.  R.  503. 
In  that  case  the  words  were  "in  trust  for 
Mrs.    Gaines."    Bullitt,  J.,   is   reported 

62  *as   saying:     "In    the   case   before   us, 
though  the  contract  does  not  emplry 

any  of  the  usual  technical  words  to  create 
a  separate  use,  yet  as  it  shows  that  a  sep- 
aration was  intended  between  Gaines  and 
his  wife,  and  the  property  was  conveyed  to 
Poor,  in  trust  for  her,  in  view  of  such  sep- 
aration, it  is  clear  a  separate  use  was  intended." 

It  may  be  further  conceded  that  Mrs. 
Harshberger  had  the  power  to  charge  this 
separate  estate  with  the  payment  of  any 
debt  she  might  create,  restrained  perhaps 
from  anticipating^  any  instalments  of  the 
money  secured  to  her  use  before  they  be- 
came due,  and  that  when  the  services  were 
rendered  for  which  a  claim  is  asserted,  the 
amount  subject  to  be  charged  exceeded  the 
estimated  value  of  the  services. 

And  it  may  be  further  conceded  that  if 
Mrs.  Harshberger  contracted  any  debt  or 
liability  to  her  daughter,  Mrs.  Alger,  for 
services  rendered,  such  debt  or  liability  was 
a  charge  on  the  separate  estate. 

The  liability  of  a  married  woman's  sepa- 
rate estate  for  her  engagements  depends 
upon  her  intention  to  charge  it.  Her  inten- 
tion to  charge  the  estate  must  be  made  to 
appear.  It  may  sometimes  be  implied.  For 
example,  if  she  execute  a  bond  or  note, 
whether  as  principal  or  surety,  she  must  be 
presumed  to  have  intended  a  charge  on  her 
estate,  since  in  no  other  way  can  the  instru- 
ment be  made  effectual.  Burnett  &  wife  r. 
Hawpe's  ex'or,  25  Gratt.  481;  Darnall  & 
wife  V.  Smith's  adm'r  &  als.,  26  Gratt.  878. 

If  the  husband  and  wife  are  living  to- 
gether, and  the  wife,  having  a  separate  es- 
[  tate,  purchase  goods  for  herself  or  her  family, 
or  contract  for  services,  it  is  not  neces- 
sarily implied  that  she  intends  a  charge 
upon  her  estate.  It  is  rather  to  be  inferred, 
in  the  absence  of  proof,  direct  or  circum- 
stantial, to  the  contrary,  that  in  making  the 
purchase  or  contracting  for  the  serv- 

63  ices,  *credit  was  given  to  the  husband, 
and  that  she  was  acting  as  his  agent. 

If,  however,  she  is  living  apart  from  her 
husband,  with  a  separate  estate,  and  es- 
pecially if,  under  articles  of  separation,  it 
has  been  stipulated  that  the  husband  is  not 
to  be  bound  for  her  debts,  it  must  be  in- 
ferred, I  admit,  that  she  intended  to  charge 
her  own  estate. 

In  Johnson  v.  Cummins,  i  C.  E.  Green's 
R.  97,  the  chancellor  said:  "The  general 
principle  is  that  a  married  woman  is  enabled 
in  equity  to  contract  debts  in  regard  to  the 
separate  estate,  and  the  estate  will  be  sub- 
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ject  in  equity  to  the  payment  of  such  debts. 
In  order  to  bind  the  separate  estate  it  must 
appear  that  the  engagement  was  made  in 
reference  to  and  upon  the  faith  and  credit 
of  the  estate.  But  where  a  married  woman, 
living  apart  from  her  husband  and  having 
a  separate  estate,  contracts  debts,  the  court 
will  impute  to  her  the  intention  of  dealing 
with  her  separate  estate,  unless  the  contrary 
is  shown."  Notes  to  Hulme  v.  Tenant,  1 
Lead.  Cas.  Eq.  (4th  Amer.  Ed.)  Pt.  2,  top 
p.  679,  760. 

With  the  concessions  already  made,  that 
the  deed  of  separation,  to  the  extent  of  the 
estate  settled  to  the  use  of  the  wife  was 
valid,  that  the  estate  thus  created  was-  the 
separate  estate  of  the  wife,  that  she  had  the 
power  to  charge  it  with  her  debts  to  the 
extent  indicated,  and  that  if  she  contracted 
any  debt  or  liability  to  her  daughter  for 
services,  she  must  be  presumed  to  have  in- 
tended such  debt  or  liability  as  a  charge  on 
her  estate,  the  case  is  narrowed  down  to  the 
single  question.  Did  she  ever  contract  any 
such  debt  or  liability?  I  am  free  to  say  that 
I  do  not  think  she  ever  did. 

Soon  after  the  separation  of  Harshberger 
and  his  wife,  as  before  stated,  he  left  the 
state  and  never  returned.  All  of  the  daugh- 
ters, except  Mrs.  Alger,  left  soon  after  the 
termination  of  the  war.  Mrs.  Alger 
64  *remained,  and  also  a  grand-daughter 
of  Mrs.  Harshberger.  They  all  lived 
together,  whether  in  the  house  of  the  old 
lady,  or  in  Mrs.  Alger's  house,  does  not  dis- 
tinctly appear.  For  about  two  months  be- 
fore her  death,  Mrs.  Harshberger  was  con- 
fined to  her  bed  by  sickness  and  was  help- 
less, and  for  some  ten  or  eleven  months 
immediately  preceding,  she  could  not  rise 
from  her  bed  without  assistance,  but  when 
assisted  she  could  get  up  and  walk  about  the 
house.  Before  that  time,  it  seems,  she  went 
pbout  and  did  light  household  work.  Her 
daughter  and  grand-daughter,  the  latter  being 
some  seventeen  or  eighteen  years  old  when 
her  grand-mother  died,  waited  upon  and 
nursed  her  while  sick;  and  during  the  period 
of  her  sickness  and  before  that  time,  the 
two  attended  mostly  to  the  household  work, 
the  daughter  taking  the  chief  management 
and  also  directing  the  farming  and  out-door 
business.  Some  of  the  witnesses  speak  of 
her  chopping  firewood,  but  Mrs.  Blosser, 
who  had  the  best  opportunity  of  knowing, 
says  "that  they  had  people  hired  to  chop 
wood."  Supplies  were  derived  in  common 
from  the  land  of  Mrs.  Harshberger  and  the 
land  owned  by  her  daughters,  these  lands 
being,  it  would  seem,  sometimes  kept  and 
cultivated,  and  at  other  times  rented 
out. 

The  commissioner  allowed  Mrs.  Alger  for 
her  services  $4  per  week  for  the  last  year 
of  her  mother's  life,  $1  per  week  for  the 
year  next  previous,  and  75  cents  per  week 
JFor  the  three  preceding  years,  with  interest 
on  the  several  annual  sums  from  the  end  of 
each  year,  making  in  the  aggregate  $550.41 
as  of  the  19th  November,  1877. 

Although  these  charges  run  through  the 
last  five  years  of   Mrs.   Harshberger's  life. 


she  was  never  heard  once  to  allude  to  any 

agreement    or    understanding    of    any   sort 

looking  to  compensation   being  made 

65  for  these  *services.    Had  it  been  con- 
templated that  the  services  should  be 

paid  for,  some  arrangement,  no  doubt,  to 
that  end  would  have  been  entered  into,  and 
would  most  probably  have  been  spoken  of. 
It  might  be  reasonably  expected  that  there 
would  have  been  some  writing  between  the 
parties  showing  the  contract,  or  at  least 
some  verbal  agreement  made  or  acknowl- 
edged in  the  presence  of  witnesses;  or,  as 
the  old  lady  had  the  power  under  the  deed 
to  dispose  of  the  residuum  of  her  property 
by  will,  she  might  have  bequeathed  it  or  a 
part  of  it  to  her  daughter.  Nor  did  Mrs. 
Alger  ever  assert  any  claim  for  these  serv- 
ices during  the  lifetime  of  her  mother,  or, 
so  far  as  appears,  ever  mentioned  the  sub- 
ject to  her  mother;  nor  did  she  ever  assert 
any  such  claim  against  her  mother's  per- 
sonal representative,  who  qualified  some 
three  years  after  her  mother's  death,  anJ 
proceeded  to  collect  what  was  due  to  the 
estate;  nor  did  she  assert  a  claim  against 
any  one  until  after  the  death  of  her  father 
in  the  year  1875,  and  the  qualification  of  an 
administrator  of  his  estate  in  the  year  1876. 
after  which  she  and  her  husband  filed  their 
bill  in  this  case  against  that  administrator, 
seeking  a  distribution  of  the  estate  and  pay- 
ment for  the  services  aforesaid. 

Thus,  it  seems  to  me,  there  is  not  only  no 
express  contract  for  the  services  proved,  but 
no  contract  can  be  justly  implied.  The  evi- 
dence rebuts  the  presumption  of  any  con- 
tract. The  services  were  .just  such  as  any 
child,  prompted  by  filial  affection  and  im- 
pelled by  a  sense  of  duty,  might  be  expected, 
under  the  circumstances,  to  render  cheerfully 
and  gratuitously  to  an  aged  mother ;  and  I  am 
of  opinion  that  the  services  in  this  case  pro- 
ceeded from  these  praiseworthy  motives, 
and  from  no  expectation,  at  the  time  they 
were   rendered,  either   on   the  part  of 

66  the    mother    or    daughter,    *that   they 
were    to   be    paid   for.     As    said  by  a 

Pennsylvania  judge  in  a  like  case,  "they 
were  the  results  of  the  relation,  not  the 
fruits  of  a  contract."  Agnew,  J.,  in  Leidig 
V.  Coover's  ex'ors,  47  Penn.  St.  R.  534. 

As  between  parent  and  child  (adult),  the 
common  law  imposes  no  obligation  upon 
either  to  support  the  other,  not  even  to  fur- 
nish necessaries  in  the  strictest  sense  of 
that  term;  but  there  is  a  high  moral  duty 
on  each  to  render  the  other  all  needful  as- 
sistance. In  England  and  in  some  of  the 
American  states  there  are  statutes  enforc- 
ing that  duty.  2  Kent's  Com.  207,  208  (side 
pages).   We  have  no  such  statute  in  Virginia. 

Whenever,  therefore,  compensation  is 
claimed  in  any  case  by  either  against  the 
other  for  services  rendered,  or  the  like,  it 
must  be  determined  from  the  particular  cir- 
cumstances of  that  case  whether  the  claim 
should  be  allowed  or  not.  There  can  be  no 
fixed  rule  governing  all  cases  alike.  In  the 
absence  of  direct  proof  of  any  express  con- 
tract, the  question  always  is,  Can  it  be  rca- 
sonablv  inferred  that  pecuniary  compensation 
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was  in  the  view  of  the  parties  at  the  time 
the  services  were  rendered?  and  the  solu- 
tion of  that  question  depends  on  a  consider- 
ation of  all  the  circumstances  of  the  case, 
the  relation  of  the  parties  being  one  of 
these    circumstances. 

In  Williams  v.  Stonestreet,  3  Rand.  559, 
a  charge  by  a  son-in-law  for  nursing  his  fath- 
er-in-law in  his  last  illness  was  rejected, 
Judge  Cabell,  delivering  the  opinion  of  the 
court,  saying,  "that  there  was  no  contract, 
express  or  implied;  and  considering  the  re- 
lation between  the  parties,  the  services 
were  such  that  no  compensation  ought  to 
have  been  expected."  See  2  Parsons  on 
Contracts  (5th  Ed.)  46;  Schowler  on  Domes- 
tic Relations,  372;  Bump,  on  Fraudulent 
67  Conveyances,  257;  and  the  *numerous 
authorities  cited  by  these  authors  on  the 
doctrine  of  presumption  in  cases  like  the  present. 

If  there  had  been  a  contract  for  compen- 
sation in  this  case,  it  is  difficult  to  perceive 
how  the  bar  of  the  act  of  limitations,  relied 
on  by  the  administrator,  could  be  avoided. 
In  demands  strictly  legal,  of  >yhich  equity 
has  jurisdiction  concurrent  with  the  law 
courts,  equity  follows  the  law  literally  in 
applying  the  statute  of  limitations,  acting 
according  to  what  would  seem  to  be  the 
better  opinion,  in  obedience  to  the  require- 
ments of  the  statute;  while  in  cases  of 
claims  of  an  equitable  nature,  it  acts  by 
analogy;  that  is,  it  applies  the  same  bar  to 
such  claims  that  would  be  applied  at  law, 
under  the  statute,  to  legal  claims  of  analo- 
gous character.  To  some  cases  this  rule  has 
no  application.  It  is  never  applied  to  con- 
troversies between  trustee  and  cestui  que 
trust  in  cases  of  subsisting  technical  trusts 
cognizable  only  in  courts  of  equity;  and  in 
cases  of  concealed  fraud  or  mistake,  the 
act  is  not  allowed  to  run  except  from  the 
discovery  of  the  fraud  or  mistake.  Rowe  v. 
Bently  &  als.,  29  Gratt.  756,  759  et  seq.,  and 
cases  there  cited. 

If  Mrs.  Alger  had  any  valid  claim,  it  ac- 
crued in  the  lifetime  of  her  mother,  was  a 
claim  against  her  mother's  separate  estate, 
and  was  therefore  an  equitable  demand.  It 
could  have  been  enforced  only  in  a  court  of 
equity.  A  legal  claim  of  like  character  must 
have  been  asserted  within  five  years  from 
the  time  right  of  action  accrued  thereon. 
The  running  of  the  statute,  commencing  in 
the  lifetime  of  Mrs.  Harshberger,  would 
not  have  been  suspended  by  her  death,  or 
because  of  the  lapse  of  time  before  there 
was  an  administrator  of  her  estate.  1  Rob. 
Prac.  (New  Ed.)  591,  and  cases  there  cited. 
.\nd  so.  on  principle,  of  the  equitable  de- 
mand against  her  estate. 

Upon  the  death  of  Mrs.  Harshberg- 
68  cr.  her  estate  was  *devolved  by  operation 
of  law  on  her  administrator,  whose  duty 
it  was  to  administer  it,  and  after  the  pay- 
ment of  funeral  expenses,  charges  of  admin- 
istration, and  all  debts  against  the  estate,  to 
oay  over  the  surplus  to  her  surviving  hus- 
band, who  was  her  sole  distributee  under 
the  law  (Code  of  1873,  ch.  119.  §  10).  or 
after  his  death,  to  his  administrator.    The  ad- 


ministrator of  Mrs.  Harshberger,  therefore, 
should  have  been  made  a  party  to  this  suit; 
but  inasmuch  as  it  appears  that  pending  the 
suit  he  had  his  accounts  as  administrator 
stated  and  settled  by  a  commissioner  of  the 
court,  and  he  then  paid  over  the  balance  in 
his  hands  to  the  administrator  of  the  hus- 
band, which  balance  was  thus  brought  under 
the  control  of  the  court  in  the  cause,  and 
this  proceeding  seems  to  have  been  ac- 
quiesced in  by  the  parties,  his  presence  as 
a  party  was,  perhaps,  not  indispensable. 

In  any  view  I  can  take  of  this  case,  I  am 
of  opinion  that  the  decree  of  the  circuit 
court  is  erroneous  and  should  be  reversed; 
that  the  exceptions  of  the  appellants  to  the 
report  of  the  commissioner  allowing  the 
claim  of  the  appellees,  Alger  and  wife,  for 
the  services  of  Mrs.  Alger  should  be  sus- 
tained, and  that  the  cause  should  be  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings to  be  had  therein,  in  order  to  a 
final  decree  in  conformity  with  the  views 
herein  expressed. 

The  other  judges  concurred  in  the  opin- 
ion of  BURKS,  J. 

The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this  court 
at  its  place  of  session  at  Staunton,  having 
been  fully  argued  but  not  determined  at 
said   place   of   session,  this   day  came   here 

again  the  parties  by  their  counsel,  and 
69      the  *court  having  maturely  considered 

the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  circuit  court  erred  in  its  said  decree  in 
overruling  the  exceptions  filed  to  the  report 
of  commissioner  Bryan  by  the  defendants' 
counsel  and  in  confirming  said  report,  and  con- 
sequently further  erred  in  its  said  decree  in 
ordering  payments  to  be  made  by  the  adminis- 
trator of  Samuel  Harshberger  based  on  said 
report  as  confirmed.  The  said  circuit  court 
should  have  sustained  the  said  exceptions  to 
said  report,  and  have  wholly  disallowed  and 
rejected  the  claim  for  services  preferred  by 
the  complainants,  Abraham  Alger  and  Eliza- 
beth, his  wife,  and  have  caused  said  report  to 
be  reformed  so  as  to  make  it  conform  to  the 
action  of  the  court  disallowing  and  rejecting 
said  claim,  and  as  reformed  should  have  con- 
firmed it,  and  proceeded  to  decree  thereon  as 
thus  reformed  and  confirmed  according  to 
the  rights  of  the  parties  respectively.  It  is 
therefore  decreed  and  ordered,  that  the  said 
decree  be  reversed  and  annulled,  and  that 
the  appellees,  Abraham  Alger  and  Eliza- 
beth, his  wife,  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here;  and  the  cause 
is  remanded  to  the  said  circuit  court  for  fur- 
ther proceedings  to  be  had  therein  to  a  final 
decree  in  conformity  with  the  opinion  and 
principles  herein  expressed  and  declared: 
w^hich  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Rockingham  county. 


Decree  reversed. 
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'^'Warwick  v.  Warwick  &  als. 

November   Term,    1878,    Richmond. 


D  and  J,  in  1858,  sold  and  conveyed  to  W  a  tract  of 
land  for  $42,500,  payable  in  fifteen  years»  with  in- 
terest payable  annually;  and  on  the  same  day  W 
conveyed  the  land  and  another  tract  called  R,  in 
trust  to  secure  the  payment  of  the  debt,  and  it  waft 
provided  in  the  deed  that  when  $15,000  of  the  prin- 
cipal of  the  debt  was  paid,  the  lien  on  R  should 
cease  and  be  released.  In  1862,  W,  having  ascer- 
tained that  J,  the  holder  of  his  bond,  would  receive 
Confederate  money  in  payment  of  his  debt,  sold 
land  he  held  as  trustee  of  his  wife  and  children, 
and  paid  J  $21,000.  One  payment  of  $2,900  was 
made  by  W  on  the  2d  of  May,  1863,  on  the  principal 
of  the  debt,  out  of  the  trust  fund  of  his  wife  and 
children.  Between  the  recording  of  the  deed  of 
trust  and  said  payment  by  W  four  judgments  had 
been  recovered  against  W — Held: 

1.  Constructive  Trnata — Payment  out  of 
Trust  Fund.* — For  the  payment  of  the  prin- 
cipal of  the  debt  made  by  W  out  of  the  trust 
fund  of  his  wife  and  children,  there  is  an  im- 
plied trust  in  their   favor  on   the  tract  called   R. 

2.  Same — Priority  over  Creditors. — This 
implied  trust  refers  back  to  the  date  of  the  trust 
deed  to  secure  the  payment  of  the  debt,  and  has 
priority  over  the  judgment  creditors,  though  the 
judgments  were  recovered  before  the  money  was 
paid. 

8.  Same — Extent  of  Trust. — The  trust  extends 
to  the  interest  as  well  as  the  principal  of  the 
payment  made  out  of  the  trust  fund,  and  the 
interest  commences  from  the  time  of  the  payment. 

4.  Same — Payment  in  Confederate  Money. 
— Though  the  payment  by  W  was  made  in  Con- 
federate money,  yet  it  having  been  received  by  J 
at  par  for  his  good  debt,  the  payment  is  not  to 
be  scaled. 

6.  Husband  and  IVife — IPV^ltnesses — Com- 
petency.t — W  is  not  a  competent  witness  to 
prove  his  payments  of  the  debt  made  out  of  the 
trust  fund  of  his  wife  and  children;  and  this, 
though  the  objection  to  his  competency  was  not 
made  until  four  questions  had  been  put  to  him  on 
his  cxamination-in-chief. 

71  ♦This  case  was  heard  at   Staunton, 

but  was  decided  at  Richmond. 
By  deed  bearing  date  the  22d  of  Novem- 
ber, 1858,  Daniel  and  James  Warwick,  in  con- 
sideration of  the  sum  of  $42,500  payable  in  fif- 
teen years,  with  interest  payable  annually  from 
its  date,  conveyed  to  Jacob  Warwick  a  tract 
of  land  lying  in  the  counties  of  Amherst  and 
Nelson,  and  contai/ing  sixteen  hundred  and 
seventy-two  acres.  And  by  deed  of  the  same 

•Constructive  Trusts. — Sec  Marks  v.  Spencer, 
81  Va.  751;  2  Min.  Inst.  (4th  Kd.)  223  et  seq.;  Tabb 
V.  Tabb,  82  Va.  48;  Miller  v.  Blose,  30  Gratt.  745; 
Kane  v.  O'Conners,  78  Va.  76;  15  Am.  &  Eng.  Enc. 
Law    1179. 

tHasband  and  IPV^ife — unfitnesses — Com- 
petency.— Though  the  wife  be  dead,  the  husband  is 
net  competent  to  prove  what  was  the  consideration  of  a 
post-nuptial  settlement  on  her.  Marks  v.  Spencer,  81 
Va.  751.  See  also  Lindsay  v.  McCormick,  82  Va.  479; 
Radford  v.  Fowlkes,  85  Va.  820;  Witz  v.  Osburn,  83 
Va.  227. 

Sec  Witt's  adm'r  v.  Warwick,  83  Va.  699,  which 
grows  out  of  the  principal  case. 


date  Jacob  Warwick  and  Ellen,  his  wife, 
conveyed  this  land  and  another  tract  of 
eight  hundred  and  fifty  acres  lying  on  Rock- 
fish  river  in  the  county  of  Xelson,  to  Henry 
Loving,  Robert  A.  Coghill  and  X.  F.  Cabell, 
in  trust  to  secure  said  debt.  And  it  was  pro- 
vided in  this  deed  that  the  land  on  Rockfish 
river  was  to  constitute  a  security  to  the  ex- 
tent only  of  $15,000  of  the  said  prinicpal 
sum  of  $42,500,  and  when  that  amount  cf 
said  principal  sum  was  paid,  the  lien  of  th- 
deed  was  to  cease  as  to  said  tract  of  land, 
and  should  be  released.  Both  of  these 
deeds  were  admitted  to  record  on  the  28th 
of  February,  1859.  The  bond  recited  in  th-s 
deed  was  for  $42,500,  and  by  a  subsequent 
arrangement  bonds  were  given  for  the  in- 
terest, payable  as  it  should  fall  due.  Thi« 
bond  and  some  of  the  bonds  for  interest 
were  assigned  to  John  M.  Warwick  of 
Lynchburg. 

In  July  or  August,  1862,  William  Massie, 
of  Nelson  county,  the  father  of  Mrs.  Jacob 
Warwick,  departed  this  life,  leaving  a  will 
and  a  number  of  codicils,  which  in  the  last 
named  month  were  duly  admitted  to  pro- 
bate, and  Mrs.  Massie,  his  widow,  qualified 
as  his  executrix. 

By  his  will  William  Massie  gave  to  Jacob 
Warwick,  in  trust  for  his  daughter  Ellen, 
the  wife  of  Jacob  Warwick,  and  her  chil- 
dren, one-eleventh  of  his  estate,  the  same  to 
be  divided  among  the  children  at  the  death 
of  Mrs.  Jacob  Warwick.  And  he  mad: 
72  a  like  bequest  *upon  the  same  trusts 
to  Joseph  Ligon,  who  had  married  his 
daughter  Virginia. 

Soon  after  the  death  of  William  Massie  a 
suit  in  equity  was  instituted  for  the  admin- 
istration and  division  of  the  estate,  and 
commissioners  were  appointed  to  divide  the 
real  estate  among  the  devisees.  Whilst  th- 
matter  was  before  these  commissioners 
they  suggested  to  Ligon  and  Jacob  War- 
wick that  one  of  them  should  nurchase  the 
share  of  the  other;  and  Jacob  Warwick  prr- 
fessed  his  willingness  to  sell  if  John  M. 
Warwick,  who  held  his  bond,  would  receive 
Confederate  money  in  payment  on  the  land. 
The  division  was  postponed  for  some  ten  days 
to  enable  him  to  ascertain  this  fact,  an-l 
when  the  commissioners  met  again  Jacob 
Warwick  expressed  his  willingness  to  sell 
his  share  of  the  land  directed  to  be  divided, 
and  a  contract  was  made  between  said  War- 
wick and  Ligon  for  the  sale  of  said  interest 
to  Ligon,  in  consideration  of  the  addition  of 
$.100  to  the  valuation  put  upon  it  by  the 
commissioners;  making  the  price  amount 
to  about  $20,000.  The  commissioners  repoitcd 
their  decision  to  the  court;  but  owing  to  the 
condition  of  the  country  during  the  war, 
the  report  was  not  acted  on  by  the  court 
until  1866,  when  a  decree  was  made 
by  which  it  was  ascertained  that  Ligon  had 
paid  to  Jacob  Warwick  $15,455.98,  and  that 
there  was  yet  due  from  Ligon  to  said  War- 
wick $6,000  as  of  the  1st  day  of  Januarv',  1867. 

In  August,  1870,  Jacob  Warwick  for  him- 
self, and  as  trustee  for  his  wife  and  children, 
filed  his  bill  in  the  circuit  court  of  Nelson 
county,  in  which  after  setting  out  the  forc- 
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going  facts,  he  alleged  that  from  the  money 
he  had  received  from  Ligon  he  had  paid  to 
John  M.  Warwick  more  than  the  $15,000  for 
which  the  Rockfish  land  was  bound  for  his 
debt  to  Warwick,  and  he  insisted  that 
78  the  trust  money  having  been  applied  *to 
discharge  that  lien,  his  wife  and  chil- 
dren were  entitled  to  be  substituted  to  it  for 
the  money  so  paid.  He  states  a  number  of 
judgments  which  had  been  recovered  against 
him,  constituting  liens  upon  all  his  prop- 
erty, so  that  he  could  not  dispose  of  it  for 
his  relief,  and  he  therefore,  after  giving  a 
statement  of  all  his  property,  asks  that  all 
his  lien  creditors  be  made  parties  to  the 
suit,  their  rights  ascertained,  and  his  prop- 
erty sold  for  their  payment. 

John  M.  Warwick,  the  trustee  in  the  deed, 
Mrs.  Warwick  and  her  children,  all  of  whom 
but  one  were  infants  under  the  af^e  of  twenty- 
one,  a  number  of  his  judgment  creditors  and 
others,  were  parties  defendants  to  the  bill. 

In  September,  1870,  the  court  referred  the 
cause  to  a  commissioner  with  directions  to 
take  five  different  accounts;  but  the  only 
questions  before  this  court  refer  to  the  sec- 
ond and  fifth.  The  second  was  an  account 
of  the  trust  fund  belonging  under  the  will 
of  William  Massie,  deceased,  to  Mrs.  Ellen 
Warwick  and  her  children,  which  was  used 
by  the  plaintiff  in  paying  off,  in  part,  the 
Warwick  debt  secured  by  the  deed  of  trust 
aforesaid.  5th.  An  account  of  all  liens, 
whether  by  deed  of  trust,  judgments,  de- 
crees or  otherwise,  on  the  real  estate  of 
Jacob  Warwick,  or  the  proceeds  of  any  sale 
or  sales  thereof  made  by  him,  and  the  order 
of  priority  among  them,  either  generally,  or 
with  reference  to  any  part  of  said  property 
or  nroceeds. 

The  commissioner  made  his  report,  but 
it  is  only  necessary  to  state  such  facts  as 
concern  this  case.  It  appears  from  the  re- 
port that  Jacob  Warwick  paid  of  the  prin- 
cipal of  his  debt  in  April,  1863.  $11,000,  and 
in  May  following  $9,000.  He  claimed  to 
have  paid  more,  in  paying  the  whole 
74  amount  of  the  bonds  given  ♦for  the  in- 
terest, after  these  payments  reducing 
the  principal  were  made. 

To  prove  how  much  of  the  trust  fund  in 
his  hands  Warwick  had  applied  to  pay  the 
principal  of  his  bond,  he  was  introduced  as 
a  witness  in  behalf  of  his  wife  and  children 
before  the  commissioner;  but  after  the 
fourth  question  had  been  put  to  him  the 
counsel  for  his  creditors  objected  to  the 
readinty  of  his  evidence  in  behalf  of  bis 
wife.  This  objection  the  commissioner  was  of 
opinion  was  well  founded,  and  excluded  it 
from  his  consideration  in  ascertaining  the 
amount  of  the  trust  fund  he  had  aonlied  to 
the  payment  of  the  principal  of  the  debt :  and 
excluding  this  testimony,  the  other  evidence, 
he  held,  showed  but  one  payment  out  of  that 
fund.  That  was  a  payment  of  $2,900  made 
Mav  2d.  1863.  upon  which  the  commissioner 
only  allows  interest  from  the  12th  of  Sep- 
tember. 1873,  the  time  when  the  other  land 
embraced  in  the  deed  of  trust  was  sold. 

The  commissioner  reported  numerous  judg- 
ments, and  to  a  large  amount,  recovered 
against  Jacob  Warwick,  but  none  of  these 


judgments  were  rendered  before  the  be- 
ginning of  the  year  1861^  and  only  four  of 
them  before  May  2d,  1863,  but  these  four 
amounted  to  $9,407.28. 

Mrs.  Jacob  Warwick  excepted  to  the  re- 
port for  the  rejection  of  the  evidence  of 
Jacob  Warwick;  and  also  to  the  sum  of 
$3,164.86  allowed  by  the  commissioner  as 
having  been  paid  out  of  the  trust  fund, 
which  she  insisted  should  have  been 
$17,400.  The  judgment  creditors  insisted 
that  the  $2,900  allowed  by  the  commission- 
er as  aforesaid  having  been  paid  in  Con- 
federate money  should  have  been  scaled. 

The  cause  came  on  to  be  heard  on  the  5th 
of  July,  1875,  when  tke  court  overruled  the 

exceptions,  and  held  that  the  sum  of 
75       $2,900,    with    interest    from    the    ♦l2th 

of  September,  1873,  should  be  a  Men 
on  the  Rockfish  tract  of  land.  But  the  court 
held  further,  that  the  four  judgments  re- 
covered before  that  money  was  paid  by 
Jacob  Warwick  to  John  M.  Warwick,  con- 
stituted prior  liens  on  said  land,  and  were  to 
be  first  paid  out  of  its  proceeds.  And  there- 
upon Mrs.  Warwick,  by  her  next  friend,  ob- 
tained an  appeal  to  this  court. 

D.  Fultz,  for  the  appellant. 

R.  Whitehead  and  T.  P.  Fitzpatrick,  for 
the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

1.  The  court  is  of  opinion  that  there  is  a 
lien  by  way  of  implied  trust  on  the  tract  of 
land  in  the  county  of  Nelson  on  the  south 
fork  of  Rockfish  river,  containing  about 
eight  hundred  and  fifty  acres,  included  in  the 
deed  of  trust  dated  the  22d  day  of  November, 
1858,  by  and  between  Jacob  Warwick  and  wife 
of  the  first  part,  Henry  Loving,  Robert  A. 
Coghill  and  N.  F.  Cabell,  of  the  second  part, 
and  Daniel  Warwick  and  James  Warwick,  of 
the  third  part,  of  which  a  copy  is  filed  as  "Ex- 
hibit B"  with  the  original  bill  in  this  case,  for 
the  security  and  payment  of  so  much  of  the 
trust  fund  created  by  the  will  of  William  Mas- 
sie, deceased,  of  which  a  copy  is  filed  as  "Ex- 
hibit C"  with  the  said  bill  for  the  benefit  of 
the  said  wife  of  said  Jacob  Warwick,  who  was 
a  daughter  of  said  William  Massie,  and  her 
children,  as  was  applied  by  the  said  Jacob 
Warwick,  who  was  trustee  under  the  said 
will  for  the  benefit  of  his  said  wife  and 
children,  to  the  payment  of  that  portion  of 
the  debt  secured  by  the  said  deed  for  the 
security  of  which  the  said  tract  of  land  was 
conveyed  by  said  deed.    This  fullv  appears 

from  the  authorities  on  the  subject  cited 
76      by    the    *counsel    for    the    appellant; 

among  which  are,  2  Story's  Eq.  Juris.  §§ 
1210,  1211,  and  the  cases  cited  in  the  notes 
thereto;  1  Leading  Cases  in  Equity,  3d  Amer- 
ican from  the  2d  London  edition.  Dyer  v.  Dy- 
er, top  pages  266,  276  et  seq.,  and  cases.  Eng- 
lish and  American,  therein  cited;  Buckeridge 
V.  Glasse,  1  Craig  and  Phillips,  18  Eng.  Ch. 
R.  p.  126;  Bank  U.  S.  v.  Carrington.  7  Leigh 
566;  Heth,  &c.,  v.  Richm'd.  Fred'g  &  Pot.  R. 
R.  Co..  4  Gratt.  4S2;  Cook  v.  Tulles,  18 
Wall.  U.  S.  R.  332.    See  also  Borst  v.  Nalle, 
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28  Gratt.  423,  434;  Snavely  v.  Pickle,  29  Id. 
27,  31. 

2.  The  court  is  further  of  opinion  that  it 
sufficiently  appears  from  the  evidence  in  this 
cause  that  the  sum  of  $2,900,  received  by  the 
said  Jacob  Warwick  on  the  2d  day  of  May, 
1863,  as  trustee,  for  the  benefit  of  his  said 
wife  and  children,  under  the  will  of  her 
father,  the  said  William  Massie,  was,  on 
the  same  day  and  year,  applied  by  the  said 
trustee  to  the  payment  of  the  said  portion 
of  the  said  debt  secured  by  the  said  deed,  in 
order  to  establish  a  lien  therefor,  by  way  of 
implied  trust  on  the  tract  of  land  aforesaid. 

3.  The  court  is  further  of  opinion  that  it 
does  not  sufficiently  appear  that  any  other 
portion  of  the  said  trust  funci  than  the  said 
sum  of  $2,900  was  applied  to  the  payment 
of  the  said  portion  of  the  said  debt  secured 
by  the  said  deed,  in  order  to  establish  a  lien 
therefor,  by  way  of  implied  trust  or  other- 
wise, on  the  tract  of  land  aforesaid. 

Jacob  Warwick  was  an  incompetent  wit- 
ness to  prove  that  money  received  by  him 
as  trustee  as  aforesaid  was  applied  to  the  pay- 
ment of  the  said  portion  of  the  said  debt,  be- 
cause his  wife  was  interested  in  that  question, 
and  his  evidence  was  excepted  to  on  that 
ground  by  his  creditors,  who  were  parties  to 
the  suit.    The  cases  relied  on  by  the  counsel 

for  the  appellees  in  support  of  this 
77      ground   fully   sustain  it;   among  ♦which 

are  the  following:  Johnson  &  wife  v. 
Slater  &  als..  il  Gratt.  321-323;  William  and 
Mary  College  v.  Powell  &  al.,  12  Id.  372, 
382.  383;  Steptoe  v.  Read,  &c.,  19  Id.  1,  12; 
Murphy's  adm'r  &  als.  v.  Carter  &  als.,  23 
Id.  477,  488;  Hord's  adm'r  v.  Colbert  &  als., 

28  Id.  49,  55.  That  his  competency  as  a  wit- 
ness was  not  excepted  to  by  them  until  four 
questions  had  been  propounded  to  him  on 
his  examination  in  chief  was  no  waiver  of 
their  right  to  make  such  exception.  Hord's 
adm'r  v.  Colbert  &  als.,  28  Gratt.  49,  supra; 
see  also  Neilson  &  als.,  v.  Bowman  &  als., 

29  Id.  782.  The  question  therefore,  depends 
upon  the  other  evidence  in  the  case,  inde- 
pendently of  the  testimony  of  the  said 
Jacob  Warwick;  and  upon  the  said  other 
evidence  the  opinion  of  the  court  upon  the 
said  question  is  as  aforesaid. 

4.  The  court  is  further  of  opinion  that 
the  circuit  court  did  not  err  in  refusing  to 
scale  the  said  sum  of  $2,900,  as  insisted  by 
the  judgment-lien  creditors,  and  in  holding 
that  there  is  a  lien  on  the  said  tract  of  land 
for  that  amount  of  good  money  in  favor  of 
the  wife  and  children  of  the  said  Jacob  W^ar- 
wick  as.  beneficiaries  under  the  will  of  the 
said  William  Massie  as  aforesaid;  for.  al- 
though the  said  sum  was  received  by  the 
said  Jacob  Warwick  on  the  2d  day  of  May, 
1863.  as  trustee  for  the  benefit  of  his  said  wife 
and  children  under  the  said  will,  in  Confed- 
erate money  at  par,  and  was  on  the  same  day 
and  year  paid  by  him  in  the  same  depreciated 
currency  on  account  and  in  part  of  the  debt 
secured  by  the  said  deed  of  trust  on  the  said 
tract  of  land,  yet  the  said  debt  was  due  in 
good  money,  and  as  so  much  of  it  as  was  so 
paid  was  acquired  by  such  payment,  bv  way  of 
implied  trust,  for  the  use  of  the  said  benefi- 


ciaries, a  good  money,  and  not  a  Confederate 
money,  debt  to  that  amount  was  thus  ac- 
quired. Moreover,  Jacob  Warwick,  as 
78  *trustee  for  his  wife  and  children,  re- 
fused to  receive  Confederate  money 
for  the  sale  of  her  interest  in  the  estate  of 
her  father,  the  said  William  Massie,  until 
he  ascertained  that  the  same  kind  of  money 
would  be  received  in  part  payment  of  the 
debt  for  which  the  land  of  the  said  Jacob 
Warwick,  including  the  said  Rockfish  tract, 
was  bound  by  deed  of  trust  as  aforesaid; 
and  it  does  not  appear  that  he  sold  the  said 
interest  for  more  than  its  value  in  good 
money ;  though  that  fact  is  immaterial,  as  the 
rnoney  applied  by  him  to  the  payment  of 
his  debt  secured  by  the  said  deed  of  trust 
was  worth  to  him  the  same  amount  in  good 
money;  and  to  the  extent  to  which  such 
payment  was  made  out  of  the  trust  furd 
held  by  him  for  the  benefit  of  his  wife  and 
children  they  are  entitled  to  a  lien  on  the 
said  tract  of  land  for  the  same  amount  of 
good  money,  by  way  of  implied  trust. 

5.  But  the  court  is  further  of  opinion  that 
the  circuit  court  erred  in  postponing  the 
lien  thus  acquired  in  favor  of  the  said  wife 
and  children  to  the  four  judgments  obtained 
against  the  said  trustee,  Jacob  Warwick,  in 
his  individual  capacity,  between  the  date  of 
the  said  trust  deed,  or  the  time  of  its  recor- 
dation, and  the  time  of  its  redemption.  Cer- 
tainly the  lien  of  the  trust  deed  was  prior 
in  point  of  right  as  well  as  time  to  that 
of  the  said  judgments  as  between  the  said 
trust-creditors  and  the  said  judgment-cred- 
itors. And  to  the  extent  to  which  the  said 
lien  of  the  trust-creditors  was  acquired,  by 
way  of  implied  trust,  for  the  benefit  of  the 
said  wife  and  children,  its  priority  over  that 
of  the  said  judgment-creditors  still  contin- 
ued. There  was  certainly  nothing  in  the 
transaction  which  could  impair  the  said  lien 
in  favor  of  the  said  wife  and  children  or  post- 
pone it  to  that  of  the  said  four  judgments. 

6.  The  court  is  further  of  opinion 
79  that  the  circuit  *court  erred  in  not  ex- 
tending the  lien  of  the  said  deed  of 
trust  on  the  said  Rockfish  tract  of  land  in 
favor  of  the  said  wife  and  children  to  in- 
terest on  the  said  $2,900  from  the  time  of 
the  application  of  the  said  sum  to  the  pay- 
ment of  the  trust  debt,  to- wit:  the  2d  day 
of  May.  1863,  instead  of  from  the  12th  day 
of  September,  1873.  So  much  of  the  trust 
fund  was  on  the  former  day  applied  by  the 
trustee  to  the  pavment  of  so  much  of  the 
principal  sum  of  $15,000.  for  the  securit\'  of 
which  the  Rockfish  tract  of  land  was  bound  bv 
the  said  deed  of  trust.  Why  does  not  the  lien 
of  the  said  deed  enure  to  the  benefit  of  t*ie 
said  wife  and  children,  as  well  for  the  security 
of  interest  on  the  said  sum  of  $2,900  from 
the  date  of  its  application  aforesaid  as  for  the 
security  of  the  said  principal  sum  itself?  The 
Rockfish  tract  of  land  is  ample  for  the  secu- 
rity of  both,  as  well  of  the  interest  as  the 
principal.  Certainly,  if  the  trustee,  Jacob 
Warwick  himself,  were  the  only  person  be- 
sides the  said  beneficiaries  interested  in  that 
question,  the  said  tract  of  land  would  stand 
as  a  security  for  both.   Who  else  can  be  in- 
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tcrestcd  therein?  It  is  not  pretended  that 
any  other  person  has  any  such  interest  than 
the  judgment  creditors  of  the  said  Jacob 
Warwick,  whose  judgment  liens  were  ac- 
quired before  such  application  was  made. 
But  certainly  those  judgment  liens  bound 
only  what  belonged  to  the  judgment  debtor, 
and  did  not  bind  what  was  not  his,  whether 
at  law  or  in  equity.  When  those  judgments 
were  obtained  the  Rockfish  land  was  bound 
at  law  for  $15,000  by  means  of  the  deed  of 
trust  aforesaid.  Of  course  the  lien  of  that 
deed  on  the  said  land  was  paramount  to  the 
said  judgment  liens  thereon,  which  bound 
only  the  equity  of  redemption  therein.  Af- 
terwards, to- wit:  on  the  2d  of  May,  186.3, 
$2,900  of  the  prinicpal  of  that  prior  lien  was 
paid  out  of  the  trust  fund  of  the  said 

80  wife  and  children  *in  the  hands  of  the 
said    husband    and    trustee.     Although 

the  legal  lien  of  the  said  deed  of  trust  ceased 
to  exist  on  the  full  payment  of  the  amount 
secured  thereby,  yet  to  the  extent  to  which 
such  payment  was  made  out  of  the  said 
trust  fund,  to-wit:  $2,900,  with  interest  from 
the  time  of  such  payment,  an  equitable  lien 
was  thereby  immediately  acquired  for  the 
benefit  of  the  said  wife  and  children  on  the 
said  tract  of  land,  which  stands  in  the  place 
of  the  said  legal  lien  to  that  extent,  and  is 
just  as  paramount  to  the  said  judgment  liens 
as  was  the  legal  lien  of  the  said  deed  of 
trust.  The  judgment  creditors  are  certainly 
not  injured  by  this  operation.  Their  liens 
were  subject  to  a  legal  lien  for  $15,000.  That 
legal  lien  was  discharged  by  a  payment  on 
the  2d  day  of  May.  1863,  of  $2,900  out  of  the 
trust  fund  held  by  Jacob  Warwick  for  the 
benefit  of  his  wife  and  children,  in  addition 
to  payment  made  out  of  his  own  individual 
funds.  How  can  the  judgment  creditors  be 
injured  by  an  equitable  lien  of  the  said  ben- 
eficiaries for  the  said  sum  of  $2,900  with  in- 
terest from  the  time  of  its  application  afore- 
said, to-wit:  the  2d  day  of  May,  1863,  when 
it  is  the  only  prior  lien  now  standing  in  the 
place  of  the  said  legal  lien  for  $15,000? 

It  was  agreed  between  Jacob  and  Daniel 
Warwick  that  payments  might  at  any  time 
be  made,  in  part  of  the  principal  of  the 
purchase  money  of  the  land  in  Amherst  sold 
by  the  latter  to  the  former,  in  advance  of 
the  period  when  such  money  would  become 
payable  by  the  terms  of  the  bond,  provided 
that  such  payments  amounted  to  not  less 
than  $1,000  each.  And  at  all  events,  such 
advance  payments  were  made  and  received 
to  the  extent  of  the  whole  $15,000,  for  which 
the  said  Rockfish  tract  of  land  was  bound 
by  the  said  deed  of  trust,  in  part  of  which 
advance  payments  was  the  said  sum  of 
$2,900,  paid  on  the  2d  day  of  May,  1863, 

81  out  ♦of  the  trust  fund  held  by  the  said 
Jacob  Warwick  for  his  wife  and  chil- 
dren as  aforesaid. 

7.  The  court  is  therefore  of  opinion  that 
so  much  of  the  decree  appealed  from  as  is 
in  conflict  with  the  foregoing  opinion  is  erro- 
neous and  ought  to  be  reversed  and  annulled, 
and  that  the  residue  thereof  is  not  erroneous 
and  ought  to  be  affirmed :  and  that  the  appel- 
lant, as  the   party   substantially   prevailing. 


recover  against  the  appellees,  the  plaintiffs 
in  the  said  four  judgments,  to-wit:  Narcissa 
E.  Dillard,  J.  N.  Gordon  &  Son  and  J.  L. 
Harris,  her  costs  by  her  expended  in  the 
prosecution  of  her  appeal  in  this  case;  and 
the  cause  is  remanded  to  the  court  below 
for  further  proceedings  to  be  had  therein  in 
conformity  with  the  foregoing  opinion. 
The  decree  was  as  follows: 

1.  The  court  is  of  opinion,  for  reasons 
stated  in  >vriting  and  filed  with  the  record, 
that  there  is  a  lien,  by  way  of  implied  trust, 
on  the  tract  of  land  in  the  county  of  Nel- 
son, containing  about  eight  hundred  and 
fifty  acres,  called  in  the  proceedings  in  this 
case  "the  Rockfish  tract  of  land,"  included 
in  the  deed  of  trust  dated  the  22d  day  of 
November,  1858,  of  which  a  copy  is  filed  as 
"Exhibit  B"  with  the  original  bill  in  this 
case,  for  the  security  and  payment  of  so 
much  of  the  trust  fund  created  by  the  will 
of  William  Massie,  deceased,  of  which  a 
copy  is  filed  as  "Exhibit  C"  with  the  said 
bill,  for  the  benefit  of  the  appellant.  Ellen 
Warwick,  who  was  a  daughter  of  said  Wil- 
liam Massie.  and  her  children,  as  was  ap- 
plied by  Jacob  Warwick,  who  was  trustee 
under  the  said  will,  for  the  benefit  of  his  said 
wife  and  children,  to  the  payment  of  that  por- 
tion  of  the  debt  secured  by  the   said 

82      deed,   ♦for   the   security   of  which    the 
said   tract   of   land    was    conveyed   by 
said  deed. 

2.  The  court  is  further  of  opinion  that  it 
sufficiently  appears  from  the  evidence  in 
this  cause  that  the  sum  of  $2,900  received  by 
the  said  Jacob  Warwick  on  the  2d  day  of  May, 
1803,  as  trustee,  for  the  benefit  of  his  said 
wife  and  children,  under  the  will  of  her  fath- 
er, the  said  William  Massie,  was,  on  the 
same  day  and  year,  applied  by  the  said  trus- 
tee to  the  payment  of  the  said  portion  of  the 
said  debt  secured  by  the  said  deed  of  trust,  in 
order  to  establish  a  lien  therefor,  by  way  of 
implied  trust,  on  the  said  tract  of  land. 

3.  The  court  is  further  of  opinion  that  it 
does  not  sufficiently  appear  that  any  other 
portion  of  the  said  trust  fund  than  the  said 
sum  of  $2,900  was  applied  to  the  payment  of 
the  said  portion  of  the  said  debt  secured  by 
the  said  deed  of  trust,  in  order  to  establish 
a  lien  therefor,  by  way  of  implied  trust  or 
otherwise,  on  the  tract  of  land  aforesaid — 
the  court  being  of  opinion  that  the  said 
Jacob  Warwick  was  an  incompetent  witness 
to  prove  that  money  received  by  him  as 
trustee  as  aforesaid  was  applied  to  the  pay- 
ment of  the  said  portion  of  the  said  debt 
because  his  wife  was  interested  in  that  ques- 
tion, and  his  evidence  was  excepted  to  on 
that  ground  by  his  creditors  who  were  par- 
ties to  the  suit,  and  did  not  waive  the  right 
to  make  such  exception. 

4.  The  court  is  further  of  opinion  that 
the  circuit  court  did  not  err  in  refusing  to 
scale  the  said  sum  of  $2,900,  as  insisted  by 
the  judgment-lien  creditors,  and  in  hold^mg 
that  there  is  a  lien  on  the  said  tract  of  land 
for  that  amount  of  good  money  in  favor  of 
the  said  wife  and  children  of  the  said  Jacob 
Warwick  as  beneficiaries  under  the  will  of 
the  said  William  Massie. 
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6.  But  the  court  is  further  of  opin- 
83  ion  that  the  circuit  *court  erred  in 
postponing  the  lien  thus  acquired  in 
'^  favor  of  the  said  wife  and  children  to  the 
four  judgments  obtained  against  the  said 
trustee,  Jacob  Warwick,  in  his  individual 
capacity,  between  the  date  of  the  said  trust 
deed,  or  the  time  of  its  recordation,  and  the 
tme  of  its  redemption,  and  in  sustaining  the 
first  exception  of  the  defendants,  Narcissa 
E.  Dillard  and  M.  C.  Massie,  to  Commis- 
sioner Brown's  third  report,  so  far  as  to 
give  preference  to  the  lien  of  the  said  four 
judgments,  being  the  first  four  judgments 
mentioned  in  the  said  report,  over  the  lien 
acquired  in  favor  of  the  said  wife  and  chil- 
dren as  aforesaid. 

6.  The  court  is  further  of  opinion  that  the 
circuit  court  erred  in  not  extending  the  lien 
of  the  said  deed  of  trust  on  the  said  Rock- 
fish  tract  of  land  in  favor  of  the  said  wife 
and  children  to  interest  on  the  said  $2,900 
from  the  time  of  the  application  of  the  said 
sum  to  the  payment  of  the  trust  debt,  to- 
wit:  the  2d  day  of  May,  1863,  instead  of 
from  the  12th  day  of  September,  1873. 

7.  The  court  is  therefore  of  opinion  that 
so  much  of  the  decree  appealed  from  as  is 
in  conflict  with  the  foregoing  opinion  is  er- 
roneous; and  it  is  decreed  and  ordered  that 
the  same  be  reversed  and  annulled,  and  the 
residue  thereof  affirmed,  and  that  the  ap- 
pellees, the  plaintiffs  in  the  said  four  judsr- 
ments,  to- wit:  Narcissa  E.  Dillard,  J.  N. 
Gordon  &  Son,  and  J.  L.  Harris  pay  to  the 
appellant,  Ellen  Warwick,  by  Henry  Lov- 
ing, her  next  friend,  her  costs  expended  in 
the  prosecution  of  her  appeal  aforesaid 
here.  And  it  is  further  decreed  and  ordered 
thit  the  cause  be  remanded  to  the  said  circuit 
court  for  further  proceedings  to  be  had  there- 
in in  conformity  with  the  foregoing  opinion 
and  decree;  which  is  ordered  to  be  certi- 
fied to  the  circuit  court  of  Nelson  county. 

Decree  reversed. 


84 


*Watkins  &  als.  v.  Young  &  als. 

November    Term,    1878,    Richmond. 


3.  Advanoementii — Premiinptlon.* — If  a  gift 
unexplained  in  the  lifetime  of  a  father  who  dies 
intestate,  to  one  of  his  children,  is  to  be  presumed 
Tn  law  to  be  an  advancement,  this  presumption  may 
be   repelled  by   evidence. 

2.  Snme — Intention — Evidence. — Whether  a  gift 
by  a  father  in  his  lifetime  to  a  child  is  an  absolute 
gift  or  an  advancement  depends  upon  the  intention 
of  the  father;  and  his  statements  or  declarations 
made  at  the  time  of  the  gift,  or  subsequently,  are 
competent  evidence  to  show  what  was  his  intention 
in  making  the  gift.  In  this  case  the  evidence  is 
conclusive  to  prove  it  was  an  absolute  gift,  and  not 
an  advancement. 

•Parent  nnd  CMld — AdvancementH. — Prin- 
«'pal  f"i9c  cited  with  approval  in  McDearman  v.  Hod- 
nett,  83  Va.  281.  See  also  2  Min.  Inst.  C4th  Ed.) 
515,  516;  Bruce  et  ux.  v.  Slemp  et  ux.,  82  Va.  352; 
Darne  v.  Llyod,  92  Va.  859;  1  Am.  &  Eng.  Enc.  Law 
776;  Roberts  v.  Colemnn,  37  W.  v'a.  148;  McCIana- 
liam  v.  McClanaham,    36  W.   Va.   44. 


3,  Pro-rlnce  of  Conrt.* — The  only  issue  in  the 
cause  being  whether  the  gift  of  the  father  was  in- 
tended to  be  absolute  or  an  advancement,  and  all 
the  evidence  having  been  taken  with  reference  to 
that  issue,  it  was  proper  for  the  court*  to  decide  it 
without  a  reference  to  a  commissioner  to  inquire  and 
report  upon   the  question. 

This  case  is  fully  stated  by  Judge  Chris- 
tian in  his  opinion. 

S.  F.  Beach,  for  the  appellants. 
Claughton  and  Stuart,  tor  the  appellees. 

CHRISTIAN,  J.  This  is  an  appeal  from 
a  decree  of  the  corporation  court  of  Alex- 
andria. The  object  of  the  suit  was  to  compel 
the  appellee,  Mrs,  Virginia  Young,  to  bring 
into  hotchpot  an  alleged  advancement  made 
to  her  by  her  father,  John  T.  Evans,  in  his 
lifetime,  of  the  sum  of  about  $14,000. 

John  T.  Evans  died  interstate  in  the 
85  year  1875,  seized  *and  possessed  of 
real  estate  of  considerable  value,  and 
of  a  large  personal  estate  amounting  to  at 
least  $100,000.  He  left  surviving  him  three 
children,  Mary  C,  who  intermarried  with 
D.  S.  Watkins,  and  Maria,  who  intermarried 
with  John  Ellis,  and  the  appellee  here,  Mrs, 
Virginia  Young.  The  bill  was  filed  by 
Watkins  and  wife  and  Ellis  and  wife,  in 
which  they  allege  that  the  said  John  T. 
Evans,  during  his  lifetime,  made  large  ad- 
vances out  of  his  personal  estate  to  his  said 
daughter,  Virginia  Young;  that  on  the  20th 
February,  1872,  he  gave  to  her  fifty  shares 
of  the  capital  stock  of  the  Citizens  National 
Bank  of  Alexandria,  and  on  the  1st  of 
March,  1872,  he  gave  to  her  eighty-five 
shares  of  the  capital  stock  of  the  First  Na- 

*E:«ialty  Practice — Order  for  an  Aecoant. 

— Rank  v.  Parsons,  42  W.  Va.  144,  citing  the  principal 
case  states  the  rule  that  an  order  for  a  decree  of  an 
account  is  not  to  be  made  merely  because  asked  for 
but  the  cause  must  be  so  far  developed  by  the  plead- 
ings and  proofs  as  to  demonstrate  the  propriety  of  an 
account  citing,  also  4th  Min.  Inst.  1357;  Neely  v. 
Jones,  16  W.  Va.  625;  Allen  v.  Smith,  1  Leigh  252; 
Corbin  v.  Mills,  19  Gratt.  465;  Lee  Co.  v.  Fulkcrson, 
21  Gratt.  182.  See  also  Neal  v.  Buffington,  42  W.  Va. 
331,  where  principal  case  is  distinguished:  Poage  v. 
Wilson,   2  Leigh  490;    1    Enc.   PI.  &  Pr.  94. 

ADVANCEMENTS  GENERALLY. 

Definition. — In  Darne  v.  Lloyd,  82  Va.  859,  ad- 
vancement is  defined  as  a  gift,  by  anticipation  of  the 
whole  or  part  of  what  it  is  supposed  a  child  will  be 
entitled  to  on  the  death  of  the  giver  intestate.  See 
also   Chinn  v.   Murray,   4   Gratt.   397. 

Recinlniteii — Mnut  Be  a  Completed  Traiu- 
fer. — In  Darne  v.  Lloyd,  82  Va.  859,  it  was  said  that 
it  is  clear  that  there  is  embraced  in  every  definitioa  «f 
an  advancement  the  idea  that  the  parent  has  irre- 
vocably parted  from  his  title  in  the  subject  advanced 
Citing  Ison  v.  Ison,  5  Rich.  Eq.  19;  Miller's  appeal. 
31    Penn.   338;     McCaw  v.    Blarrett,   2    M.   Ch.  91. 

Tke  Donor  Mnst  Die  Intestate. — In  order 
that  the  child  may  be  compelled  to  account  for  ad- 
vancements, the  parent  by  the  common-law  rule  must 
have  died  wholly  intestate  and  in  those  states  in  which 
the  word  "intestate"  is  used  that  term  is  construed  to 
mean  wholly  intestate.  Wilson  v.  Miller.  1  Pott.  &  H- 
353.     But  sec.  2561,  Va.  Code  1878  provides  that  the 
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tional  Bank  of  Alexandria;  that  the  value  of 
the  Citizens  National  Bank  stock  at  the  date 
of  said  gift  was  not  less  than  $5,000,  and  the 
value  of  the  First  National  Bank  stock,  at 
the  date  of  said  gift,  was  not  less  than 
$10,000,  and  that  this  property  was  given  to 
and  received  by  the  said  Virginia  Young  by 
way  of  advancements  to  her. 

The  bill  after  alleging  that  the  debts  of 
the  decedent  are  small  and  few,  and  that  the 
personal  estate  is  now  ready  for  distribution, 
prays  that  a  distribution  of  said  personal 
estate  may  be  made,  and  that  the  said  Vir- 
ginia Young  may  be  required  to  bring  into 
hotchpot  the  advancements  made  to  her  as 
aforesaid;  and  there  is  a  prayer  for  general 
relief,  and  that  the  defendants,  Evans'  ad- 
ministrator and  the  said  Virginia  Young, 
may  answer  all  the  allegations  of  the  bill 
on  their  several  corporal  oaths. 

This  bill  was  filed  on  20th  October,  1876; 
and  on  the  6th  December,  1876,  Mrs.  Young 
filed  her  sworn  answer,  responding  to  the  al- 
legations of  the  plaintiffs'  bill,  as  follows: 

This  respondent,  for  answer  to  the 

86        complainants'    ♦bill,    or    to    so    much 

thereof  as  she  is  advised  it  is  material 

for   her   to   answer,   answers    and    says,    as 

follows: 

1st.  This  respondent  denies  the  truth  of 
the  allegations  in  the  said  bill  contained, 
to-wit:  that  the  respondent  ever  received 
an  advancement  from  her  late  father  during 
his  lifetime. 

2nd.  The  respondent  admits  that  her  late 
father,  during  his  lifetime,  did  assign  to  her 
fifty  shares  of  the  capital  stock  of  the  Citi- 
zens National  Bank  of  Alexandria,  Virginia, 

doctrine    of   hotchpot    fhall    apply    whether    the   intes- 
tacy be  whole  or  partial. 
Of  "WliAt  Adv«»ceiiiemt»  May  Connlwt.— In 

Virginia  by  ctatute  advancements  may  consist  of  both 
real  and  personal  property.  In  Williams  v.  Stone- 
itreet,  3  Rand.  589,  the  court  construing  the  act  of 
1785  (12  Hen.  Stat.  139  146)  held  that  where  the 
statute  provides  that  real  estate  received  by  way  of 
advancement  shall  be  brought  into  hotchpot  with  "es- 
tate descended"  and  personal  estate  with  "distributable 
surplus"  the  two  kinds  of  property  must  be  kept  sep- 
arate, the  real  being  applied  in  the  distribution  of  the 
realty  and  the  personal  in  the  distribution  of  the 
personalty. 

Real  Property — Conveyance  from  Fntber 
to  Child — Recital  of  Nominal  Considera- 
tion.— There  is  a  presumption  of  an  advancement 
where  there  is  recital  of  a  nominal  consideration  in  a 
conveyance  of  real  property  from  a  father  to  a  child. 
McClanaham  v.  McClanaham,  36  VV.  Va.  43:  Kyle  v. 
Conrad,  25  W.  Va.  760.  And  though,  where  a  sub- 
stantial consideration  is  recited,  the  transaction  is  sup- 
posed to  be  a  purchase,  this  presumption  may  be  re- 
butted and  for  this  purpose  parol  evidence  is  ad- 
ini««ible.     Bruce  v.   Slemp,   82  Va.   352. 

Rents  and  Profltw  I'sed  by  Helra. — In  Wil- 
liams V.  Stoncstrcet,  3  Rand.  559,  it  was  held  that 
whfrc  a  father  permitted  his  son  to  rent  out  his  land. 
and  receive  the  rent  for  his  use,  he  will  be  required  to 
bring  such  rents  into  hotchpot  as  an  advancement. 
But  in  Christian  v.  Coleman.  3  Leigh  30,  a  mother, 
herself  tenant   for  life  of  lands  gives  scparat**  parcels 


and  eighty.five  shares  of  the  capital  s^|ck 
of  the  First  National  Bank  of  AYewmnimL 
Virginia,  and  that  she  has  from  the  49i9t  ot 
said  assignment  held  the  certificates  of  smid 
stock  as  her  own  absolute  property. 

3rd.  But  this  respondent  saith  tliat  st»ch 
assignment  was  not  an  adTanoeaefit,  hot 
that  it  was  made  upon  good  and  merttori^us 
consideration  recognized  and  acknowledged 
by  her  late  father,  and  that  the  said  assign- 
ment when  made  to  the  respondeat  wa«  so 
done  as  an  absolute  gift,  in  nilfinment  of  his 
repeated  promises,  based  upon  the  good  and 
meritorious  consideration  aforesaid. 

And  this  defendant,  having  fully  answered 
the  said  bill  of  complaint,  prays  to  be  hen«e 
dismissed  with  her  reasonable  co&te  in  this 
behalf  sustained.  And  she  will  ever  pray, 
&c. 

To  this  answer  the  plaintiffs  excepted  be- 
cause it  does  not  set  forth  the  facts  which 
constitute  "the  good  and  meritorious  con- 
sideration" upon  which  it  is  said  the  certifi- 
cates of  stock  in  the  bill  mentioned  were 
assiG:ned  to  her. 

This  exception  was  sustained  by  the  court, 
and  it  was  ordered  "that  the  defendant,  Vir- 
ginia Young,  on  or  before  the  first  day  of  tfcc 
next  term,  do  answer  and  set  forth  the 
facts  which  constitute  the  good  and 
87  ^meritorious  consideration  upon  which 
the  certificates  of  stock  are  alleged 
to  have  been  assigned  to  her." 

In  obedience  to  this  order  of  the  court 
Mrs.  Young  filed  her  amended  answer,  in 
which,  after  repeating  what  she  had  af- 
firmed in  her  original  answer,  declares: 

This  defendant  further  answers  and  says, 
that  there  were  divers  good  reasons  for  this 

thereof  to  several  of  her  children  allowtnf  them  to 
cultivate  them  and  use  the  proceeds  without  reqtririnf 
rents.     Held  not  an  advancement. 

Personal  Property — Gifts  to  CblM. — The 
principal  case  is  authority  for  the  rule  that  while  gifts 
of  personalty  of  large  value  may  prima  facie  create  an 
advancement  yet  such  presumption  may  be  rebutted 
and  the  intention   of  the  intestate  allowed  to  fovem. 

Payment  of  Gamlnv  Debts. — In  Carter  ▼. 
Cutting,  5  Munf.  223,  where  k  father  made  pa3rment 
of  his  8on*8  gaming  debt  it  was  held  that  an  advance* 
ment    was    created. 

Betiveen  IVlioni  Advancementn  May  Bo 
Made— Parent  and  Cblld. — The  doctrine  of  ad- 
vancements is  of  most  common  application  in  cases  of 
transactions  between  parent  and  child.  Whenever  a 
father  makes  to  a  child  a  transfer  of  property,  either 
real  or  personal,  or  whenever  he  furnishes  the  pur- 
chase price  of  property,  title  to  which  is  taken  in  the 
name  of  the  child  a  presumption  of  advancement  arises. 
Watkins  v.  Young,  31  Gratt.  84  Gregory  v.  Winston, 
23  Gratt.   102;    McDeaman  v.   Hodnett,  83  Va.  281. 

Bnt  Snch  Preanmptlon  May  Be  Rebntted. 
— Evidence  of  the  real  intention  of  the  ancestors  may 
be  brought  to  rebut  this  presumption  and  for  this 
purpose  his  statements'  and  declarations  made  at  the 
time  of  the  gift,  or  subsequently  are  competent  evi- 
dence as  well  as  the  circumstances  of  the  ancestor  and 
the  aflFectionate  relations  existing  between  him  and  the 
child.  Watkins  v.  Young,  31  Gratt.  84;  McDeaman  v. 
Hodnett.  83  Va.  281.  But  in  McClintock  v.  Loisseau, 
31   W.  Va.  865,  it  was  held  that  the  heirs  will  not  be 
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gift  from  her  late  father,  and  that  the  defend- 
ant should  have  this  said  gift  without  any 
releretice  to  the  distribution  of  her  father's 
estate  9X  the  time  of  his  death. 

Tkis  defendant  was  a  dutiful  and  faithful 
chiM,  whose  conduct  and  deportment  was  a 
comlQrt  and  consolation  to  her  father;  and 
in  tUs  particular  there  was  a  difference  be- 
tween Imt  and  the  other  children. 

The  deleodant  further  says  that  she  was 
Hvifig  in  the  country  comfortably,  when  her 
late  father  told  her  that  if  she  would  break 
up  housekeeping  and  come  to  the  city  of 
Alexandria  and  take  care  of  his  father-in-law, 
who  was  imbecile  from  old  age,  and  Mis« 
Carrie  Hewitt,  who  was  insane,  that  he  would 
reward  her  well.  At  his  request,  and  upon 
this  assurance,  the  defendant  broke  up  her 
housekeeping  in  Fairfax  county  at  great  in- 
cecvenience  and  loss,  and  came  to  Alexan- 
dria and  narsed  and  cared  for  the  imbecile 
old  gentleman  and  the  insane  lady  for  more 
than  two  years.  The  defendant  states  these 
facts  in  ^rder  to  show  that  there  were  good 
and  sufficient  reasons  for  the  declarations 
Ba^  by  her  late  father  at  the  time  of  the 
assignment  and  delivery  of  the  stock,  that 
he  assayed  it  to  her  absolutely,  and  not  by 
wSry  of  an  advancement.  And  the  defend- 
ant says  that  the  stock  given  to  her  by  her 
father  was  intended  by  him,  and  so  declared 
at  the  time,  to  be  an  absolute  gift,  and  not 
by  way  of  advancement. 

To  this  amended  answer  the  plaintiffs  filed 

a  general  replication,  and  the  whole 

88        issue  made  by  the  *pleading  and  passed 

upon  by  the  court  below  was  whether 

the  stock  transferred  and  assigned  to  Mrs. 

permitted  in  order  to  rebut  this  presumption  to  show 
tint  a  cwiTCTance  to  his  son  was  made  by  the  father 
with  fraudulent  purpose. 

Pa.rent-iM-lai^r  aad  Son-ln-La^r. — A  gift  by 
the  wife's  father  to  the  husband  during  coverture  is 
deemed  an  advaacement  to  the  wife.  Bruce  v.  Slemp, 
82  Va.  352.  An  advancement  may  be  created  by  the 
payment  of  the  husband's  debts  by  his  father-in-kaw. 
Peale  v.  TfaumoRd,  77  Va.  753,  and  this  was  not  af- 
feeted  by  the  Married  Women's  Act  (Acts  1876-77). 
MeDearman  v.  Hodnett,  83  Va.  281.  See  also  Rob 
erts  V.  Coleman.  37  W.   Va.  143. 

Wbem  AdTa-ncenient  Deemed  Satlafactlon 
•f  DeT-lve  or  Beaae*t — General  Rule. — An 
advaaceoient  to  a  child,  made  subsequent  to  a  will,  is 
to  be  taken  as  a  satisfaction  of  a  legacy  to  that  child 
^0  tanto  or  pro  toto,  according  to  the  amount.  Jones 
V.  Masen,  5  Randall  577;  Moore  v.  Hilton,  12  Leigh 
1;  Hansbrough  v.  Hode,  12  Leigh  316.  But  where  a 
gift  is  made  prior  to  a  will  the  subsequent  legacy 
though  of  a  similar  nature  will  not  be  adeemed. 
Strother  v.  Mitchell,  80  Va.  149.  See  also  sec.  2522, 
Va.  Cede  18S7. 

Imtentlen  off  Teatator. — The  it  ?ntion  of  the 
testator,  however,  governs  and  it  may  be  shown  that 
the*  gift  was  intended  to  be  absolute.  Lee  v.  Bank,  II 
Graft.  182.  Or  that  the  advancements  are  to  be 
brought  into  the  division  of  the  real  estate  only. 
Lewis   V.    Henry,    28   Gratt.    192. 

Cl&anire  off  Gift  to  Advancenaent. — A  donor 
may  change  a  gift  or  debt  to  an  advancement.  Darne 
V.  Lloyd,  82  Va.  859.  See  also  Arnold  v.  Barrow,  2 
Pott.  &   H.    1. 


[  Young  by  her  father  in  his  lifetime  was  in- 
tended as  an  advancement  to  her,  for  which 
she  was  to  account  on  the  distribution  of  his 
estate,  or  whether  it  was  an  absolute  gift  to 
her.  Upon  this  issue  all  the  depositions 
were  taken,  and  the  case  coming  on  to  be 
heard  on  the  bill,  amended  answer  and 
depositions,  with  certain  admitted  state- 
ments of  the  cashier  of  the  Citizens  Na- 
tional Bank  and  the  cashier  of  the  First 
National  Bank  of  Alexandria  read  as  evi- 
dence by  agreement  of  counsel,  the  said  cor- 
poration court  was  of  opinion  that  the 
transfer  of  stock  to  the  defendant,  Virginia 
Young,  in  the  bill  and  proceedings  men- 
tioned, was  not  by  way  of  advancement, 
but  was  an  absolute  gift  to  her;  and  the 
plaintiffs'  bill  was  accordingly  dismissed. 

From  this  decree  an  appeal  was  allowed 
by  one  of  the  judges  of  this  court. 

I  am  of  opinion  that  there  is  no  error  in 
this  decree. 

Questions  of  advancement  are  always 
question  of  intention,  and  the  difficulties  of 
solving  them  are  generally  found  in  the 
kind  of  evidence  bv  which  such  intention 
is  to  be  proved. 

In  some  of  the  states  it  is  held  that  a  gift 
of  any  considerable  amount  is  prima  facie  an 
advancement,  and  is  to  be  treated,  in  case 
the  party  to  whom  the  advancement  was 
made  comes  in  for  a  distributive  share,  as  a 
debt  due  from  him  to  the  estate.  Grattan  v. 
Grattan  et  al,  18  111.  R.  170;  11  John.  R.  91; 
16  Mass.  R.  200.  In  other  states  it  has  been 
held  that  the  mere  gift,  unexplained,  by 
father  to  child,  does  not  make  even  a  prima 
facie  case  in  favor  of  an  advancement;  but 

'Wldo'«v*n  Risht  of  Dourer. — ^Advancements  to 
children  are  not  brought  into  hotchpot  for  the  benefit 
of  the  widow.  She  is  only  entitled  to  share  in  the 
estate  of  the  intestate  of  which  he  died  possessed. 
Knight   V.   Oliver,    12   Gratt.    33. 

BqnltT  and  Defective  AdvaneemeittB.— Al- 
though It  is  a  general  rule  that  a  court  of  equity  will  not 
aid  a  defective  advancement  yet  in  Ward  v.  We^jer,  1 
Wash.  274,  it  was  held  that  where  tiiere  is  a  defective 
advancement  to  younger  children  otherwise  unpro- 
vided for  a  court  of  equity  wiM  supply  such  defects. 

ValiiAtion  of  AdvancemeBts — Rents  and 
Profits — Interest. — An  advancement  is  reckoned  af 
its  value  when  made,  unless  it  was  one  to  take  in 
future  when  it  is  to  be  computed  at  its  value  at  the 
time  the  donee  came  into  actual  possession  and  enjoy* 
ment.  Knight  v.  Yarborough,  4  Rand.  566;  Kyle  v. 
Conrad,  25  W.  Va.  760;  Chinn  v.  Murray,  4  Gratt. 
348;  Isbell  v.  Butler,  Jeff.  10;  Hudson  v.  Hudson.  3 
Rand.  117;  Williams  v.  Stoncstrcet,  3  Rand.  559; 
Puryear  v.  Cabell,  24  Gratt.  260;  West  v.  Tones,  85 
Va.  616,  The  above  authorities  also  establish  the  rule 
that  rents  and  profits  to  the  donor's  death  cannot  be 
charged  as  part  of  the  advancement,  though  interest 
from  the  date  of  donor's  death  to  the  distribution 
is  usually  required.  See  Knight  v.  Oliver,  12  Gratt 
ZZ:     Kyle   v.   Conrad,   25  W.    Va.   760. 

While  it  is  a  fact  that  in  order  to  share  in  the  dis- 
tribution the  one  advanced  must  bring  the  property 
into  hotchpot  yet  though  such  a  one  has  refused  to 
come  in  at  the  original  division  he  may  do  so  at  a 
subsequent  division.  Knight  v.  Oliver,  12  Gratt  33; 
Pcrsinger  v.    Simmons,  25  Gratt.  238- 
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89,  90,  91,  92 


that  there  must  be  evidence  of  intention,  to 
treat  it  as  an  advancement,  beyond  the  unex- 
plained act.    The  mere  gift  furnishes 

89  no  prima  *facie  case  of  an  intention 
to  constitute  an  advancement.  John- 
son V.  Belden,  20  Conn.  R.  322;  Hatch  v. 
Straight,  3  Conn.  R.  31;  2  Pick.  R.  337;  10 
Paige's  Ch.  R.  618. 

But  whatever  conflict  may  seem  to  exist 
on  this  question,  all  the  cases  agree  that  a 
gift  in  the  lifetime  of  the  intestate,  unex- 
plained, is  only  a  presumption  in  favor  of 
an  advancement,  and  makes  only  a  prima 
facie  case,  which,  with  the  legal  presump- 
tion, may  be  rebutted  bv  evidence. 

In  the  case  before  us  it  is  clearly  proved  by 
disinterested  and  unimpeached  witnesses  that 
the  gift  by  her  father  to  Mrs.  Young  was 
not  made  by  way  of  advancement,  but  as  an 
absolute  gift,  independent  of  her  right  to 
share  in  the  distribution  of  his  estate.  It  is 
proved  that  he  had  a  motive  for  making  this 
discrimination  in  favor  of  this  daughter.  He 
was  a  man  of  wealth,  his  personal  estate  being 
worth  at  least  $100,000.  She  was  a  widow, 
while  his  other  twp  daughters  were  married. 
She  was  evidently  his  favorite  child.  He  said 
of  her  to  one  witness :  **She  has  done  a  great 
deal  for  me;  indeed,  she  has  done  more  than 
any  one  could  have  done  for  me,  and  is  the 
only  child  I  have  that  has  given  me  any 
comfort."  Surely  the  father  had  a  right  to 
dispose  of  his  own  as  he  thought  proper,  and 
the  gift  of  $13,500,  as  he  estimates  the  value 
of  the  stock  assigned  to  his  widowed  daugh- 
ter, was  not,  out  of  personal  estate  worth 
$100,000,  an  unreasonable  gift  to  a  dutiful 
and  favorite  daughter,  who  he  declares  was 
the  only  child  he  had  who  had  given  him  any 
comfort.  He  repeatedly  declared  that  this 
^ft  was  independent  of  what  Mrs.  Young 
would  be  entitled  to  at  his  death.  This 
declaration  was  made  certainly  to  three  wit- 
nesses who  are  disinterested  and  unim- 

90  peached.   It  is  well  settled  ♦that  the 
declarations  of  the  decedent  made  at 

the  time  and  subsequent  to  the  gift  may  be 
given  in  evidence  to  show  that  the  gift  was 
not  made  as  an  advancement,  but  as  an 
absolute  gift,  and  vice  versa.  Whether  the 
gift  was  an  advancement  or  an  absolute 
gift  being  a  question  of  intention,  the  dec- 
larations of  the  donor  made  at  the  time  or 
subsequently  is  competent  evidence  to  show 
such  intention.  19  Mary.  R.  332;  23  Penn. 
Sta.  R.  85;  29  Ind.  R.  249;  20  Cow.  R.  322; 
16  Geo.  R.  16;  23  Cow.  R.  516;  16  Mass.  R. 
108;  4  Abbott's  P.  R.  5;  2  Phil.  Ev.,  Cowan 
&  Hill's  Notes,  ed.  1859,  p.  705. 

But  the  evidence  further  conclusively  shows 
not  only  that  the  decedent  recognized  Mrs. 
Young  as  a  faithful,  dutiful  daughter,  in 
whom  alone  (as  he  expressed  it)  of  all  his 
children  he  had  any  comfort,  and  therefore 
designed  to  give  to  her  a  larger  portion  of  his 
estate  than  his  other  children ;  but  it  is  proved 
that  there  were  special  considerations  which 
induced  him  to  make  her  this  gift  by  way  of 
compensation  for  services  rendered.  In  her 
answer  Mrs.  Young  says  (and  it  is  uncontra- 
dicted by  a  single  witness,  except  as  to  the 
precise  period  during  which    services   were 


rendered  to  Miss  Carrie  Hewitt)  "that  she  was 
living  in  the  country  comfortably,  when  her 
late  father  told  her  that  i  f  she  would  break  up 
housekeeping  and  come  to  the  city  of  Alexan- 
dria and  take  care  of  his  father-in-law,  who 
was  imbecile  from  old  age,  and  Miss  Carrie 
Hewitt,  who  was  insane,  that  he  would  reward 
her  well.  At  his  request  and  upon  this  as- 
surance she  broke  up  her  housekeeping  in 
Fairfax  county,  at  great  inconvenience  and 
loss,  and  came  to  Alexandria  and  nursed 
and  cared  for  the  imbecile  old  gentleman  and 
the  insane  lady  for  more  than  two  years." 
It  is  proved  beyond  all  question  or  doubt 
that  her   father  recognized   these  serv- 

91  ices,   Avhich   she   engaged   to   *perform, 
and  did  perform  up  to  the  death   of 

the  parties  named,  as  in  part,  if  not  in  full, 
consideration  of  his  act  in  assigning  to  her 
the  stock  referred  to. 

One  witness  (Mrs.  Mary  E.  Williams) 
says:  **I  had  a  conversation  with  him  (Mr. 
Evans)  in  reference  to  the  stock.  He  saH  he 
had  given  it  to  her  (Mrs.  Young)  for  her  &crv- 
ices.  To  use  his  own  words,  that  he  had 
paid  her  for  waiting  on  Carrie  Hewitt  and 
grandfather — that  was  Mr.  Blue,  who  was 
living  at  that  time.  He  said  he  had  given  it 
to  her  to  pay  her  for  her  services,  and  that 
it  was  to  be  independent  of  anything  she 
would  get  at  his  death." 

To  another  witness  (Miss  Jane  Smith) 
Evans  said,  speaking  of  this  gift  to  Mrs. 
Young:  "She  left  her  home  and  came  and 
attended  to  mine — attended  to  Miss  Carrie — 
and  she  is  kind  to  Grandpa  Blue;  that  I  gave 
her  this  bank  stock  for  services  she  rendered 
to  others.  She  has  done  a  great  deal  for  me; 
indeed,  she  has  done  more  than  any  one 
could  have  done  for  me,  and  is  the  only  child 
I  have  that  has  given  me  any  comfort.  I 
said :  'Mr.  Evans,  how  much  have  you  given 
Mrs.  Young?*  He  said  he  had  given  her  so 
much  of  one  portion  (of  stock)  and  so  much 
of  another  portion,  the  whole  amounting  to 
$13,500;  that  (he  said)  I  have  given  her  in 
her  own  name,  independent  of  what  she 
shall  have  at  my  death — that  is  hire-money, 
and  she  can  do  as  she  pleases  with  it.  She 
earned  it,  and  I  have  paid  her." 

To  another  witness  (Miss  Lizzie  Cannon), 
speaking  of  this  gift  to  Mrs.  Young,  Evans 
said:-  "She  is  a  good,  deserving  girl,  and 
she  has  earned  it.  He  also  said  this  was 
to  be  independent  of  what  she  would  have 
when  he  died.  He  also  said  he  had  made  it 
over  in  her  name  for  spending-money,  to  do 
as  she  liked  with.  He  told  me  this  was  for 
services  rendered  him  in  taking  care  of 
Miss   Carrie   and    Grandpa    Blue,   and 

92  that   he   wanted   Mrs.   *Young  to  re- 
main  with    him   as    long  as   he  lived, 

for  he  could  not  get  along  without  her." 

This  positive  evidence  of  three  witnesses 
is  confirmed  (if  confirmation  were  necessary) 
by  the  statements  admitted,  by  agreement 
of  counsel,  of  the  cashiers  of  the  Citizens 
Bank  and  First  National  Bank  of  Alexandria, 
showing  that  the  stock  held  by  Evans  in 
said  banks,  respectively,  had  been  trans- 
ferred on  the  books,  by  him,  to  Mrs.  Virginia 
Young,  and  the   dividends  paid   to  her;   one 
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of  them  stating  that  at  the  time  of  the  trans- 
fer in  the  Citizens  Bank  Evans  remarked  "he 
had  given  the  stock  to  Jenny" — meaning  his 
daughter,  Mrs.  Young. 

To  the  sworn  answer  of  Mrs.  Young, 
sustained  by  the  evidence  of  these  five  wit- 
nesses, so  positive  and  conclusive,  we  have 
opposed  but  the  testimony  of  one  witness — 
and  he  is  the  son  of  one  of  the  plaintiffs — 
who  has  the  deepest  interest  in  proving  that 
this  gift  of  between  thirteen  and  fourteen 
thousand  dollars  was  intended  as  an  advance- 
ment. He  testifies  to  transactions  and  dec- 
larations occurring  when  he  was  a  mere 
boy,  and  altogether,  if  the  utmost  credit 
is  given  to  his  evidence,  it  cannot  out- 
weigh the  testimony  of  five  witnesses  and 
the  sworn  answer  of  Mrs.  Young,  to  all  of 
which  it  is  a  positive  contradiction.  The 
answer  is  sustained  by  the  overwhelming 
proof  in  the  cause,  and  cannot  be  over- 
thrown by  the  vague  and  uncertain  state- 
ments of  a  single  witness,  and  must  there- 
fore stand  as  true. 

It  has  been  urged,  however,  that  the 
amount  given  was  alogether  disproportion- 
ate to  the  services  rendered;  that  the  insane 
lady  died  a  few  months  after  the  services 
bcg;<n,  and  that  the  imbecile  old  man,  known 
as  Grandpa  Blue,  lived  only  two  years  after 
Mrs.  Young's  services  commenced. 

But  surely  it  is  not  for  this  court  to  place 
any  limit  upon  the  liberality  or  gen- 
98  erosity  of  a  father  of  affluent  ♦means 
and  large  wealth  towards  a  loved  and 
favorite  daiicrhter,  of  whom  he  said:  "She  was 
the  only  child  who  had  given  him  any  com- 
fort." It  is  not  for  us  to  say  what  compensa- 
tion is  just  and  fair.  He  had  a  right  to  fix 
that  compensation.  He  was  dealing  with  his 
own  property  and  with  his  own  favorite  child, 
towards  whom  he  had  a  right  to  be  liberal 
and  generous.  But  considering  his  estate  and 
the  circumstances  of  the  case  it  was  not  an 
unreasonable  gift  to  his  daughter.  His  per- 
sonal estate  alone  was  valued  at  at  least 
$100,000.  It  was  held  in  Pennsylvania  that 
a  gift  to  a  son  (where  the  three  other  children 
were  married  daughters)  of  $2,500  out  of  an 
estate  of  $25,000  was  not  an  extravagant  pro- 
vision for  the  son.  23  Penn.  St.  R.  87.  Law- 
son's  appeal.  Surely  thirteen  or  fourteen 
thousand,  under  the  circumstances  of  this 
case,  was  not  an  extravagant  or  unreasonable 
allowance.  It  is  true  the  insane  lady  whom 
Mrs.  Young  left  her  home  to  attend  and 
nurse,  together  with  the  imbecile  old  man. 
'lied  very  soon  after  her  services  commenced. 
3ut  she  might  have  lived  for  many  years — 
no  one  could  tell  how  long.  Mr.  Blue,  the 
■mbecile  father-in-law,  in  his  dotage, blind  and 
Iielpless,  and  who  had  to  be  attended  to  as  a 
rhild,  did  live  for  two  years.  Was  the  com- 
pensation unre?«;onable  under  the  circum- 
stances? But  who  shnll  limit  the  compensa- 
tion which  a  father  chose  to  give  of  his  own 
:o  his  own  child?  If  he  chose  to  be  generous 
and  liberal  towards  his  own  favorite  child, 
who  has  authority  to  gainsay  or  limit  such 
generosity?  Certainly  this  court  has  no  such 
ruthority.  I  fully  concur  with  the  court  below 
in  the  opinion,  expressed  in  the  decree,  "that 


the  transfer  of  the  stock  of  the  First  National 
Bank  of  Alexandria  and  of  the  stock  of  the 
Citizens  National  Bank  of  Alexandria,  in 
the  bill  and  proceedings  mentioned,  to  the 
defendant,  Virginia  Young,  was  not  by  way 
of  advancement  to  her,"  for  which  she 
has  to  account  to  the  other  heirs  in 

94  the   distribution   *of  her   father's  es- 
tate,  and   that  the  court   below  was 

right  in  dismissing  the  plaintiffs'  bill. 

It  has  been  suggested,  though  not  stated 
as  ground  of  error,  in  the  petition  of  appeal, 
that  the  decree  was  premature,  and  that  the 
matter  ought  to  have  been  referred  to  a  com- 
missioner of  the  court  for  inquiry  and  account 

1  can  conceive  of  no  reason  why  an  account 
should  have  been  ordered  in  this  case.  There 
was  but  one  issue,  and  that  distinctly  made 
by  the  bill,  the  amended  answer,  and  repli- 
cation thereto;  and  that  single  issue  was 
whether  the  assignment  of  the  stock  in  the 
bill  and  proceedings  mentioned  was  an  ad- 
vancement to  Mrs.  Young  or  an  absolute  gift 
to  her  by  way  of  compensation  for  services 
rendered.  All  the  depositions  were  taken  with 
reference  to  this  issue.  Nobody  asked  for  an 
account;  but  this  sole  question  was  submitted 
to  the  court  and  decided. 

This  court  has  held  in  Lee  County  r.  Fulk- 
erson,  21  Gratt.  182,  that  a  court  of  equity  will 
not  decree  an  account  for  the  purpose  of 
furnishing  evidence  in  support  of  the  allega- 
tions of  a  bill.  Judge  Staples,  delivering  the 
unanimous  opinion  of  the  court  in  that  case, 
said :  "This  court  has  repeatedly  decided  that 
an  account  should  not  be  ordered  in  any  case 
unless  shown  to  be  proper  and  necessarj'  by 
the  pleadings  and  proofs  in  the  cause." 

Surely  it  cannot  be  said  that  there  is  any- 

j  thing  in  the  pleadings  and  proofs  in  this  cause 

to  make  an  account  proper  and  necessary.    In 

2  Rob.  Pract.  (old),  p.  359,  the  learned 
author  says:  "In  Virginia  nothing  in  chan- 
cery practice  has  been  productive  of  so  much 
mischief  as  orders  of  account  unwisely  made. 
Cases  have  frequently  arisen  in  which,  if  a 
particular  point  were  determined  one  way,  an 
account  would  be  proper;  if  determined  the 
other  way,  an  account  would  not  be  required. 
In  such  cases  the  court  has  often  directed  an 

account  before  it  decided  the  point  upon 

95  the  decision   of  which  *the  propriety 
of  taking  the  account  depended.    After 

much  time  consumed  and  much  money  ex- 
■  pended  in  obtaining  the  account  there  would 
be  a  decree  in  the  cause  ascertaining  that  the 
account  which  had  been  ordered  was  wholly 
unnecessary.  The  court  of  appeals  has  dis- 
countenanced such  a  practice." 

I  think  the  case  before  us  is  exactly  a  case 
in  which  such  a  practice  ought  to  be  discoun- 
tenanced, especially  where  no  account  is  asked 
by  any  party  to  the  cause,  but  where  all 
parties  submit  their  case  to  be  determined 
upon  the  pleadings  and  proofs.  To  reopen 
it  now,  and  send  the  case  back  for  an  ac- 
count by  a  commissioner,  would  be  to  en- 
courage a  mischievous  practice,  which  has 
so  repeatedly  been  discountenanced  and 
reprobated  by  this  court. 

Upon  the  whole  case  I  am  of  opinion  that 
there  is  no  error  in  the  decree  of  the  cor- 
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poration  court  of  the  city  of  Alexandria, 
and  that  the  same  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  CHRISTIAN,  J. 

Decree  affirmed. 


S6       ^Haynes  ▼.   The   Commanwealth 

for,  &c. 

Norember   Term.    1878,    Richmond. 

By  the  Charter  of  the  city  of  Portsmouth,  which  was 
pa»ed  March  the  11th,  1873,  commissioners  of  the 
revenue  for  the  city  were  to  hold  their  office  for 
two  years  from  a  day  named,  on  which  they  should 
enter  on  their  office.  By  the  act  approved  March 
I6th,  1875,  ch.  206,  p.  215,  it  is  provided  that  there 
shall  be  commissioners  of  the  revenue  for  every 
county  and  one  for  each  city,  which  said  commis- 
sioners of  the  revenue  shall  hold  their  office  for 
four  years  from  a  day  named,  on  which  they  should 
enter  upon  their  office — Hsu>: 

1.  Statntea — Repeal  by  Implication.* — 
Upon  a  consideration  of  said  last  act,  that  it  ap- 
plies to  all  cities  as  well  as  counties,  including  the 
city  of  Portsmouth,  and  was  a  repeal  by  implica- 
tion of  the  provision  of  the  charter  of  the  city  of 
Portsmouth  in  relation  to  the  duration  of  the 
office  of  commissioner  of  the   revenue. 

2.  Same — Same — EITect  In  Thla  Caae. — That 
a  commissioner  of  the  revenue  for  the  city  of 
Portsmouth,  who  was  elected,  and  who  qualified  in 
1876.  was  entitled  to  hold  his  office  for  four  years, 
unless  sooner  removed. 

The  case  is  fully  stated  by  Judge  Mon- 
cure  in  his  opinion. 

Steward,  Godwin  &  Crocker,  for  the  ap- 
pellant. 

Holladay  &  Gayle,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  juds^ment  of  the 
court  of  hustings  for  the  city  of  Portsmouth 

rendered  on  the  10th  day  of  July,  1878, 
97       in  a  case  of  an  information,  in  the  *na- 

ture  of  a  quo  warranto,  filed  in  the 
name  of  the  Commonwealth  of  Virginia, 
at  the  suggestion  of  E.  W.  Maupin,  against 
the  plaintiff  in  error,  V.  A.  Haynes.  It  was 
charged  in  the  information  that  the  said  V. 
A.  Haynes,  on  the  1st  day  of  July,  1878,  and 
continuously  since  that  time,  in  the  said 
city  of  Portsmouth,  did,  without  any  legal 
authority,  exercise  the  office  of  commis- 
sioner of  the  revenue  of  said  city  against 
the  peace  and  dignity  of  the  Commonwealth 
of  Virginia  and  to  the  special  prejudice  of 
E.  W.  Maupin.  who,  at  a  general  election 
held  in  the  said  city  on  the  23d  day  of  May, 
1878,  was  duly  elected  commissioner  of  the 
revenue  of  said  city  for  the  term  of  two 
years  commencing  on  the  1st  day  of  July, 

Reviewed  and  distinguished  in  Branham  v.  Long, 
78  Va.  352. 

*Statntea — Repeal. — See  Moses  v.  Cromwell,  78 
Va-  671;  Justices  v.  Com.,  81  Va.  209;  Branham  v. 
long.  78  Va.   352. 


1878,  and  who  has  duly  qualified  as  commis- 
sioner of  the  revenue  for  said  city  for  said 
term  of  two  years.  The  defendant  plead  "not 
p^uilty"  and  also  filed  a  special  plea,  in  which^ 
m  substance,  he  claimed  to  have  been  duly 
elected  as  commissioner  of  the  rcvenae  of  said 
city  for  four  years  from  the  1st  day  of  July, 
1876;  that  he  had  duly  qualified  as  such  by 
giving  bonds,  with  sureties,  and  taking  the 
oath  as  required  by  law;  that  he  duly  entered 
upon  the  duties  of  the  office,  and  had  con- 
tinued to  perform  them  since  his  qualifkration 
aforesaid,  and  would  continue  to  perform 
them  until  the  termination  of  his  office,  on  the 
1st  day  of  July,  1880,  unless  sooner  removed; 
and  that  the  election  for  commissioner  of 
the  revenue  for  said  city  held  on  the  23d 
day  of  May,  1878,  at  which  the  said  Maupin 
claims  to  have  been  elected  as  such  com- 
missioner, was  held  without  authority  of 
law  and  was  illegal  and  void. 

And  the  said  defendant  waived  all  matters 
of  formal  procedure  and  a  jury  and  submitted 
all  matters  of  law  and  fact  to  the  court;  and 
the  court  having  maturely  considered  the 
same   and    the    agreed    statement    of    facts, 

which  was  filed,  was  of  opinion,  and  so 
98        adjudged,  that  *the  said  V.  A.  Haynes 

is  guilty  of  exercising  the  office  of  com- 
missioner of  the  revenue  for  the  city  of  Ports- 
mouth without  legal  authority,  as  alleged  in 
said  information,  and  therefore  ordered  and 
adjudged  that  he  be  ousted  from  said  office. 

There  was  a  bill  of  exceptions  taken  by  the 
defendant  to  said  judgment,  in  which  bill 
the  court  certified  that  the  cause  was  heard 
upon  the  following  ajarreed  statement  of 
facts,  which  were  all  the  facts  proved  on 
the  trial,  to  wit: 

"That  at  the  general  election  held  for  the 
city  of  Portsmouth  on  the  29th  day  of  Mav, 
A.  D.  1876,  the  defendant,  Virginius  A. 
Haynes,  was  duly  elected  commissioner  of 
the  revenue  for  said  city;  that  he  received  the 
certificate  of  said  election  from  the  proper 
officers  authorized  to  declare  and  certifv  his 
said  election;  that  on  the  10th  day  of  June, 
1876.  he  duly  qualified  as  such  commissioner 
of  the  revenue  before  the  court  of  hustings 
for  the  city  of  Portsmouth,  and  gave  the  bond 
of  office,  with  approved  sureties,  and  took 
and  subscribed  the  several  oaths  as  prescribed 
by  law;  that  he  also  gave  to  the  city  of  Ports- 
mouth the  official  bond  prescribed  by  the  ordi- 
nances of  said  city,  with  sureties  approved  by 
the  council  of  said  city,  and  did  all  other  acts 
of  necessary  qualification  to  said  office;  that 
he  entered  upon  the  discharge  of  the  duties 
and  the  exercise  of  the  rights  of  said  office  on 
the  1st  day  of  July,  1876,  and  that  he  has  since 
continued  to  exercise  the  rights  and  dis- 
charge the  duties  of  said  office,  and  is  still 
exercising  and  discharging  the  same,  and 
that  he  declines  to  surrender  the  said  office 
under  the  claim  that  he  was  elected  com- 
missioner of  the  revenue  of  the  said  city 
as  aforesaid  for  the  term  of  four  years 
commencing  from  the  1st  day  of  July,  187o; 
that  at  the  general  election  held  for  the 
said  city  on  the  23d  day  of  last  May 
E.    W.    Maupin    was   elected   commissioner 
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of  the  revenue  for  said  city;  that 
99  *he  was  duly  declared  elected,  and  has 
received  the  certificate  of  his  election 
from  the  proper  officers ;  that  he  duly  qualified 
as  such  comnMSsioner  on  the  13th  day  of 
June,  1878,  befcre  the  court  of  hustings  for 
said  city,  gave  the  official  bond,  with  approved 
sureties,  and  took' and  subscribed  the  several 
oaths  of  office  as  prescribed  by  law,  and  also 
gave  a  proper  official  bond  to  the  city  of 
Portsmotrth,  whh  sureties  approved  by  the 
cooncil  of  said  city,  and  did  all  other  acts  of 
q4CaNfication  of  said  office,  and  on  the  1st  day 
of  Juljr,  1878,  he  made  formal  demand  of  the 
saW  V.  A.  Haynes  for  the  surrender  of  the 
official  books  and  papers  held  by  him  as 
commissioner  of  the  revenue  of  the  city,  which 
the  said  V.  A.  Haynes  refused  to  do,  and  still 
refuses  to  do;  that  the  said  E.  W.  Maupin 
claims  title  to  said  office  by  virtue  of  his 
said  election  and  the  provisions  of  the  thirty- 
third  section  of  the  act  of  the  general  as- 
sembly of  Virginia  entitled  *an  act  to 
provide  a  new  charter  for  the  city  of  Ports- 
mouth,' approved  11th  March,  1873,  which 
said  act  was  given  in  evidence  on  the  trial." 

The  relator,  Maupin,  claims  to  be  entitled 
to  the  said  office  by  virtue  of  an  election 
held  under  the  thirty-third  section  of  the 
act  entitled  "an  act  to  provide  a  new  char- 
ter for  th«  city  of  Portsmouth,"  approved 
March  11th,  1873,  ch.  152,  pp.  133-34. 

The  defendant,  Haynes.  claims  to  be  en- 
titled to  it  by  virtue  of  an  election  held 
under  the  first  section  of  the  act  entitled  '*an 
act  prescribing  general  provisions  in  relation 
to  commissioners  of  the  revenue  and  the 
assessment  of  taxes  on  persons,  property, 
income,  licenses.  &c.,"  approved  March  1^, 
1875,  ch.  206,  p.  215.  And  he  contends  that 
the  latter  act  repealed  the  former  as  to  the 
election  of  commissioner  of  the  revenue  for 
the  city  of  Portsmouth. 

Upon  that  question  alone  this  case  depends. 

If     there     was    such    a    repeal.    Haynes    is 

entitled  to  the  office  in  controversy; 

100      ♦if  there  is  no  such  repeal,  Maupin  is 

entitled  to  it. 

Was  there  such  a  repeal  or  not? 

The  first  section  of  the  said  act,  approved 
March  16,  1875,  among  other  things  not 
material  to  be  noticed,  substantially  enacts 
that  "there  shall  be  four  commissioners  of 
the  revenue  for  each  of  the  counties  of  Bed- 
ford." &c.;  "three  for  each  of  the  counties 
of  Fauquier,"  &c.;  "two  for  each  of  the 
counties  of  Accomack,"  &c. ;  "and  one  for 
every  other  county  now  existing  or  which 
may  be  hereafter  created;  and  one  for  each 
city  and  town  now  authorized  by  law  to  elect 
a  commissioner  of  the  revenue,  which  said 
commissioners  shall  be  elected,  give  bond, 
and  qualify  as  prescribed  by  law."  &c. 
"The  term  of  office  of  the  commissioners  of 
the  rerenue  shall  commence  on  the  1st  day  of 
July  next  after  their  election,  and  continue 
for  four  years  from  the  day  when  their  term 
of  office,  respectively,  commenced,  unless 
sooner  renr>oved.  Each  commissioner  shall 
reside  in  the  district  for  which  he  was  elected, 
and  his  removal  therefrom  shall  vacate  his 
office:     provided    that    the    voters    residing 


within  any  corporation,  who  are  hereby  au- 
thorized to  elect  a  commissioner  of  the 
revenue  for  such  corporation,  shall  not  vote 
for  the  commissioners  of  the  revenue  for 
the  county  within  the  limits  of  which  such 
corporation  may  lie." 

The  thirty-third  section  of  the  said  act 
approved  March  llth,  1873,  among  other 
things  not  material  to  be  noticed,  enacts 
that  there  shall  be  elected  by  the  qualified 
voters  of  the  city  of  Portsmouth,  on  the 
fourth  Thursday  in  May,  1874,  and  every  two 
years  thereafter,  one  commissioner  of  the 
revenue,  who  shall  hold  his  office  for  the  term 
of  two  years,  and  until  his  successor  shall  be 
elected  and  qualified,  unless  sooner  removed 
from  office.  He  shall  give  bond,  with  sure- 
ties to  be  approved  by  the  city  coun- 

101  cil,  in  the  penalty  of  not  less  *than 
two  thousand  dollars,  said  bond  to  be 

filed  in  the  office  of  the  city  clerk.  He  shall 
perform  such  duties,  have  such  powers,  and 
be  liable  to  such  jKnalties  as  are  now  or 
may  hereafter  be  prescribed  by  laws  or 
ordinances,"  &c. 

Now,  is  the  said  act  of  March  llth,  1873, 
repealed  by  the  said  act  of  March  I6ih, 
1875,  as  to  the  duration  of  the  term  of 
office  of  a  commissioner  of  the  revenue  of 
the  city  of  Portsmouth?  The  duration  of 
such  term  by  the  former  act  being  two 
years,  whereas  by  the  latter  act  the  dura- 
tion of  the  term  of  office  of  a  commissioner 
of  the  revenue  is  four  years. 

If  the  clause  in  the  latter  act  which  pro- 
vides that  "the  term  of  office  of  the  com- 
missioners of  the  revenue  shall  commence 
on  the  1st  day  of  July  next  after  their  elec- 
tion, and  continue  for  four  years  from  the 
day  when  their  term  of  office,  respectively, 
commenced,  unless  sooner  removed,"  ap- 
plies to  a  commissioner  of  the  revenue  for 
the  city  of  Portsmouth,  then,  clearly,  there 
is  such  a  repeal.  As  to  this  there  can  be 
no  doubt  or  difficulty.  The  two  acts,  in 
that  view,  are  irreconcilably  in  conflict,  and 
the  latter,  of  course,  repeals  the  former,  by 
necessary  implication,  which  is  just  as  ef- 
fective as  an  express  appeal  would  be. 

It  now  only  remains  to  inquire,  Does  not 
the  latter  act  apply  to  a  commissioner  of  the 
revenue  of  the  city  of  Portsmouth?  Why 
does  it  not,  just  as  much  as  to  any  other  city 
of  the  commonwealth?  No  other  city  is 
named  in  the  latter  act  any  more  than  Ports- 
mouth. Do  the  general  words  of  the  latter 
act.  "and  one  fcr  each  city  and  town  now 
authorized  by  law  to  elect  a  commissioner  of 
the  revenue,"  which  in  terms  apply  to  all 
cities  and  towns  authorized  by  law  to  elect  a 
commissioner  of  the  revenue,  in  fact  apply  to 
no  such  city  and  town  ?  If  they  apply  to  some 
and  not  to  all,  to  which  do  they  apply? 
There  is  at  least  as  much  reason  for 

102  their  application  ♦to  the  city  of  Ports- 
mouth as  to  any  other  city  of  the  state. 

The  following  words,  in  the  said  first  section 
of  the  act  of  March  16.  1875,  to  wit:  "the 
term  of  office  of  the  commissioners  of  th** 
revenue  shall  commence  on  the  1st  day  of 
I  July  next  after  their  election,  and  continue 
'  for  four  years  from  the  day  when  their  term 
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of  office,  respectively,  commenced,  unless 
sooner  removed,"  plainly  embrace  a  commis- 
sioner of  the  revenue  for  the  city  of  Ports- 
mouth, because  they  plainly  embrace  a  com- 
missioner of  the  revenue  for  each  city  and 
town  authorized  at  the  date  of  the  act  to  elect 
a  commissioner  of  the  revenue,  and  the  city  of 
Portsmouth  was  certainly  then  so  authorized. 
That  these  words  apply  as  well  to  such  cities 
and  towns  as  to  counties  plainly  appears 
from  the  fact  that  such  cities  and  towns  no 
more  than  counties  are  excluded  from  their 
operation ;  and  such  cities  and  towns  as  well 
as  counties  being  the  common  antecedents  of 
the  said  words  in  the  same  section,  they  re- 
late to  the  whole  of  the  said  antecedents  by 
the  plain  rule  of  grammatical  construction. 
That  the  legislature  had  in  its  mind  in  fram- 
ing the  whole  of  the  said  first  section  com- 
missioners of  the  revenue  for  such  cities  and 
towns  as  well  as  counties  is  manifest  not 
only  from  the  express  words  of  the  previous 
part  of  the  section,  but  also  from  the  fol- 
lowing words  in  the  subsequent  part  thereof, 
viz:  "provided  that  the  voters  residing  within 
any  corporation,  who  are  hereby  author- 
ized to  elect  a  commissioner  of  the  revenue 
for  such  corporation,  shall  not  vote  for  the 
commissioners  of  the  revenue  for  the  county 
within  the  limits  of  which  such  corporation 
may  lie." 

The  first  section  of  the  act  of  March  16th, 
1875,  is  very  similar  in  its  terms  to  the  first 
section  of  chapter  35  of  the  Code  of  1860,  page 
187.  In  the  latter,  the  words  in  regard  to 
the  duration  of  the  term  of  office  are:  "The 
term  of  office  of  the  commissioners  of  the 
revenue  shall  commence  on  the  1st 
lOS  day  of  February  next  after  their  ♦elec- 
tion, and  continue  for  two  years  from 
the  day  when  their  terra  of  office,  respec- 
tively, commenced,  unless  sooner  removed." 
In  the  former,  the  corresponding  words  are: 
"The  term  of  office  of  the  commissioners  of 
the  revenue  shall  commence  on  the  1st  day 
of  July  next  after  their  election,  and  con- 
tinue for  four  years  from  the  day  when 
their  term  of  office,  respectively,  commenced, 
unless  sooner  removed."  These  words  in 
the  two  statutes  are  identical  except  as  to 
the  commencement  and  duration  of  the  term. 
Nobody  ever  doubted  but  that  these  words 
in  the  Code  of  1860  applied  to  commission- 
ers of  the  revenue  as  well  of  corporations 
as  of  counties;  and  for  the  same  reason  the 
same  or  similar  words  in  the  act  of  March  16, 
1875,  must  have  the  same  application.  The 
new  constitution  made  a  radical  change  in 
the  old  county  and  town  organizations:  re- 
taining the  office  of  commissioner  of  the 
revenue  as  to  towns,  but  abolishing  it  as  to 
counties.  This  made  it  necessary  to  have 
different  laws  on  the  subject  in  carrying  out 
the  new  constitution.  But  when,  recently, 
the  new  constitution  was  so  amended  as 
to  restore  the  office  of  commissioner  to  the 
counties,  and  place  them  on  the  same  footing 
in  that  respect  with  the  towns,  it  was  deemed 
fit  to  re-enact  the  same  form  of  legislation 
on  the  subject  of  commissioners  of  the 
revenue  that  existed  before  the  new  consti- 
tution was  adopted.  It  follows  that  the 
construction  must  also  be  the  same. 


There  is  nothing  in  any  of  the  cases  cited 
by  the  learned  counsel  of  the  appellee  which 
is  in  conflict  with  the  foregoing  views,  and 
it  is  unnecessary  to  review  them  here. 

The  court  is  therefore  of  opinion  that  the 
judgment  of  the  court  below  is  erroneous  and 
ought  to  be  reversed  and  annulled,  and  in 
lieu  thereof  a  judgment  rendered  that  the 
said  V.  A.  Haynes  has  legal  authority  to 
exercise  the  office  of  commissioner  of 
104  the  revenue  for  the  *city  of  Portsmouth 
until  the  expiration  of  the  term  of  four 
years  from  the  1st  day  of  July,  1876,  the  day 
on  which  his  term  of  office  commenced,  unless 
sooner  removed,  and  that  he  continue  to  hold 
and   exercise   the   said   office  accordingly. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
said  plaintiff  in  error,  Virginius  A.  Haynes, 
was  duly  elected  to  the  office  of  commissioner 
of  the  revenue  for  the  city  of  Portsmouth  for 
the  term  of  four  years  from  the  1st  day  of 
July,  1876,  and  duly  qualified  as  such  commis- 
sioner, and  will  be  entitled  to  continue  to  hold 
said  office  until  the  the  expiration  of  said 
term,  unless  sooner  removed;  and  that  the 
said  judgment  is  erroneous.  Therefore  it  is 
considered  that  the  said  judginent  be  reversed 
and  annulled,  and  that  the  said  Virginius  A. 
Haynes  recover  of  the  relator  in  this  case, 
the  said  E.  W.  Maupin,  the  costs  by  him,  the 
said  Haynes,  expended  in  the  prosecution  of 
his  writ  of  error  aforesaid  here.  And  this 
court,  proceeding  to  pronounce  such  judgment 
as  the  said  hustings  court  ought  to  have  ren- 
dered, it  is  further  considered  that  the  said 
Haynes  is  not  guilty  of  exercising  the  office 
of  commissioner  of  the  revenue  for  the  city 
of  Portsmouth  without  legal  authority,  as 
alleged  in  the  said  information,  and  that  he 
be  not  ousted  from  the  said  office,  and  that 
he  recover  of  the  said  relator,  Maupin,  the 
costs  by  him,  the  said  Haynes,  about  his  de- 
fence to  the  said  information  in  the  said 
hustings  court  expended;  which  is  ordered 
to  be  certified  to  the  said  hustings  court  for 
the  city  of  Portsmouth. 

Judgment  reversed. 


105  ^Ratclifife  v.  Anderson. 

[31    Am.   Rep.   716.] 
November    Term,    1878,    j^^ichmond. 

1.  Statatea — rnconntltatlonallty.*— The   act 

of  March  25,  1873,  amending  I  3  of  the  act  of  March 
3,  1866,  so  far  as  it  authorizes  the  reopening  of  a 
judgment  rendered  since  said  March  3,  1866.  is  uncon- 
stitutional and  void,  both  because  it  is  an  infringe- 
ment upon  the  powers  of  the  judicial  department  of 
the  government;  and  because  it  impairs  the  obliga- 
tion   of  contracts. 

This  was  a  petition  to  the  judge  of  the  cir- 
cuit court  of  Fairfax  county,  filed  in  January, 
1874,  by  Charles  W.  Ratcliffe,  to  have  a  judg- 

•Approvcd  in  Marpole  v.  Gather's  adm'r,  78  Va.  239 
and  Martin  v.  Land  Co.,  94  Va.   37. 
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ment  by  default  which  had  been  recovered  ! 
against  him  in  said  court  in  November,  1866, 
by  C.  F.  Anderson,  reopened  and  scaled. 
The  judgment  was  for  $300  with  interest 
from  June  6th,  1833,  and  was  founded  on  a 
bond  for  that  sum,  which  the  petitioner 
alleged  was  given  on  a  Confederate  contract 
The  court  below  refused  to  open  the  judg- 
ment, and  Ratcliffe  obtained  a  writ  of  error 
from  a  judge  of  this  court. 

Thomas  &  Wells,  for  the  appellant. 

M.  D.  Ball,  for  the  appellee. 

CHRISTIAN,  J,  At  the  November  term  of 
the  circuit  court  of  Fairfax  county  in  the  year 
1866  Anderson  recovered  a  judgment  by 
default  against  Ratcliffe  upon  a  bond  exe- 
cuted by  said  Ratcliffe,  and  payable  on  de- 
mand, and  bearing  date  the  6th  day  of 
June,  1863,  for  the  sum  of  $300. 

106  *On  the  4th  day  of  February,  1874, 
more  than  seven  years  after  the  judg- 
ment was  rendered,  Ratcliffe  filed  his  peti- 
tion in  said  circuit  court  asking  the  court  to 
reopen  said  judgment  and  scale  the  amount 
of  the  same  according  to  the  depreciation 
of  Confederate  money,  he  alleging  in  his 
petition  that  the  bond  upon  which  the  judg- 
ment was  rendered  was  given  for  Confeder- 
ate currency. 

This  petition  of  the  appellant  was  filed 
under  the  act  of  the  general  assembly,  ap- 
proved March  25th,  1873,  amending  the  act 
passed  March  3d,  1866,  which  is  in  the  fol- 
lowing words: 

1.  Be  it  enacted  by  the  general  assembly. 
That  the  third  section  of  the  act  passed 
March  3,  1866,  in  relation  to  contracts  made 
between  January  l,  1862,  and  April  10, 1865, 
be  amended  and  re-enacted  so  as  to  read 
as  follows: 

§  3.  Where  any  judgment  or  decree  has 
been  recovered  for  a  specific  sum,  or  for 
damages,  between  the  said  1st  day  of  Janu- 
ary,  1862,  and  the  said  10th  day  of  April, 

1865,  or  shall  have  been  recovered  after  the 
said  10th  day  of  April,  1865,  and  before  the 
3d  day  of  March,  1870,  or  if  any  judgment  or 
decree  shall  have  been  rendered  or  recovered 
by  default  since  the  said  3d  day  of   March, 

1866,  or  shall  hereafter  be  rendered  or  recov- 
ered by  default  upon  a  cause  of  action  arising 
within  the  period  from  the  1st  day  of  Janu- 
ary, 1862,  to  the  10th  day  of  April,  1865,  and 
such  judgment  or  decree  remain  unpaid,  it 
shall  be  lawful  for  the  courts,  in  a  summary 
way,  on  motion,  after .  ten  days*  notice, 
cither  before  or  after  the  issue  of  execution, 
to  fix,  settle  and  direct  at  what  deprecia- 
tion, or  how,  the  said  judgment  or  decree 
shall  be  discharged,  having  regard  to  the 
provisions  of  this  act,  to  the  cause  of  ac- 
tion for  which  the  judgment  or  de- 

107  cree  was   recovered,   *and   any  other 
proof  or  circumstance  that,  from  the 

nature  of  the  case,  may  be  admissible. 

It  is  under  this  provision  of  the  act  of 
March,  1873,  that  it  is  proposed  to  reopen  and 
annul  in  whole  or  in  part  a  judgment  ren- 
dered by  a  court  of  competent  jurisdiction 
in  favor  of  the  appellee  in  November,  1866. 
I  am  of  opinion  that  this  cannot  be  done. 


and  that  the  act  of  assembly  above  quoted 
is  not  only  an  attempted  invasion  of  judicial 
authority,  but  is  in  contravention  of  that 
provision  of  the  constitution  of  the  United 
States  and  of  this  state  which  declares  that 
the  state  shall  pass  no  law  "impairing  the 
obligation  of  a  contract." 

First,  the  act  is  an  attempted  exercise  of 
judicial  power  because  it  authorizes  a  court 
to  reopen  and  review  a  case  which  has  al- 
ready passed  into  judgment.  It  is  now  too 
well  settled  to  admit  of  serious  dispute  that 
the  legislative  department  can  no  more  ex- 
ercise judicial  power  than  that  the  judicial 
department  can  exercise  legislative  power. 
Each  is  supreme  in  the  exercise  of  its  own 
proper  functions  within  the  limits  of  its 
authority.  The  boundary  line  of  these  pow- 
ers is  plainly  defined  in  every  well-ordered 
government;  and  in  this  country  it  is  now 
a  well-established  principle  of  public  law  that 
the  three  great  powers  of  gov«mment— the 
legislative,  the  executive,  and  the  judicial— 
should  be  preserved  as  distinct  from  and 
independent  of  each  other  as  the  nature  of 
society  and  the  imperfections  of  human 
institutions  will  permit.  That  system  which 
best  preserves  the  independence  of  each  de- 
partment approaches  nearest  to  the  perfec- 
tion of  civil  government  and  the  security  of 
civil  liberty. 

The  province  of  the  courts  is  to  decide 
what  the  law  is  or  has  been,  and  to  determine 
its  application  to  particular  facts  in  the 
108  decision  of  causes.  The  province  *of 
the  legislature  is  to  declare  what  the 
law  shall  be  in  future;  and  neither  of  these 
departments  can  lawfully  invade  the  province 
of  the  other.  This  not  only  results  from  'he 
nature  of  our  institutions,  but  it  is  enjoined 
by  the  express  provisions  of  the  constitu- 
tion; which  declares  that  "the  legislative, 
executive,  and  judiciary  departments  shall 
be  separate  and  distinct,  so  that  neither 
exercise  the  powers  belonging  to  either  of 
the  others.  See  Griffin's  ex*or  v.  Cunning- 
ham. 20  Gratt.  31.  and  cases  there  cited. 

I  do  not  deny  the  power  of  the  lcgis];<ture 
to  pass  statutes  in  aid  of  judicial  proceedings 
and  which  tend  to  their  support  by  preclud- 
ing parties  from  taking  advantage  of  errors 
apparent  on  the  face  of  the  proceedings 
which  do  not  affect  their  substantial  rights- 
such  a  statute,  for  instance,  as  is  found  in 
our  Code,  ch.  177,  §  3,  which  permits  a  court 
in  which  a  judgment  has  been  rendered,  on 
notice  and  motion  within  five  years,  to  cor- 
rect any  mistake,  miscalculation,  or  misre- 
cital  of  any  name,  sum.  quantity,  or  time, 
when  the  same  is  right,  in  any  part  of  the 
record  or  proceedings,  &c. 

Such,  also,  is  the  statute  which  authorizes 
a  court,  or  judge  in  vacation,  to  reverse  a 
judgment  by  default,  or  a  decree  on  a  bill 
taken  for  confessed,  for  any  error  for  which 
an  appellate  court  might  reverse  it. 

Statutes  such  as  these  are  not  regarded  as 
an  interference  with  judicial  authority,  but 
only  in  aid  of  judicial  proceedings  for  the 
purpose  of  correcting  errors,  such  as  are 
mentioned  in  the  statute.    Sec  Cooley's  Const 
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Limit.,  p.  107;  Griffin  &  Cunningham,  supra, 
and  cases  there  cited. 

Now,  it  is  to  be  observed  in  respect  to  the 
judgment   under  consideration,  that  it  was 
recovered  in  a  suit  brought  after  the  pas- 
sage of  the  act  of  March  3.  1866,  to- wit:    at 
the  November  term,  1866,  of  the  circuit 

109  ♦court  of  Fairfax.    Under  the  act  re- 
ferred   to    it    would    then    have    been 

competent  for  Ratcliffe  to  show  that  the  con- 
tract between  him  and  Anderson  was  "accord- 
ing to  the  true  understanding  and  agreement 
of  the  parties,  to  be  fulfilled  or  performed  in 
Confederate  States  treasury  notes,  or  was  en- 
tered into  with  reference  to  such  notes  as 
a  standard  of  value";  and  upon  such  evi- 
dence the  court  then  had  authority  to  reduce 
the  debt  from  its  nominal  amount  according 
to  the  scale  of  depreciation.  But  no  such 
*  defence  was  then  made,  and  no  evidence 
supporting  such  defence  was  offered;  and  a 
judgment  was  properly  rendered  for  the 
whole  amount  of  the  bond.  That  judgment, 
not  appealed  from,  was  final,  and  adjudicated 
the  rights  of  the  parties  forever,  unless  the 
judgment  can  be  reopened  under  the  act  of 
March  25,  1873.  The  proceeding  under  which 
it  is  now  attempted  to  reopen  this  judgment 
was  not  had  under  the  act  of  March,  1866, 
nor  could  it  be;  and  it  is  not  so  claimed  on 
the  petition  for  a  writ  of  error.  The  third 
section  of  that  act  plainly  refers  to  judg- 
ments rendered  before  its  passage,  and  not 
to  judgments  thereafter  recovered.  The 
language  of  that  act  plainly  shows  this; 
and  the  fact  that  the  act  of  1873  was  passed 
for  the  purpose  of  extending  the  provisions 
of  the  act  of  1866  plainly  indicates  that  this 
was  the  legislative  construction  given  to 
that  act.  The  petition  for  a  writ  of  error 
concedes  this  by  admitting  that  the  pro- 
ceedings in  this  case  were  had  under  and  by 
virtue  of  the  act  of  March  25th,  1873.  It  is 
to  the  construction  and  constitutionality  of 
that  act,  and  not  the  act  of  March  3d,  1866, 
that  my  opinion  is  confined.  The  single 
question,  therefore,  we  have  to  determine  is 
whether  this  last-named  act  is  constitutionnl. 
My  opinion  clearly  is  that  upon  the  princi- 
ples already  adverted  to,  and  for  other  rea- 
sons to  be  assigned,  that  said  act  so 

110  far  as  it  authorizes  ♦the  reopening  of 
a  judgment  rendered  after  March  3d, 

1866,  is  in  contravention  of  the  constitution, 
and  therefore  void. 

When  the  act  under  which  the  claim  in  this 
case  is  asserted  was  passed,  the  defendant  in 
error  (Anderson)  had  recovered  a  judgment 
against  Ratcliffe.  That  judgment  was  a 
final  adjudication  of  the  rights  of  the  parties, 
and  had  so  stood  for  nearly  seven  years 
before  the  passage  of  the  act.  The  rights 
of  Anderson  and  those  claiming  under  him 
had  become  fixed  and  vested;  and  any  at- 
tempt on  the  part  of  the  legislature  to  im- 
pair these  vested  rights  was  an  invasion  of 
judicial  authority,  and  must  be  treated  as 
unconstitutional  and  void. 

As  was  well  said  hv  Chief  Justice  Mellen 
in  Lewis  et  al.  v.  Webb,  3  Greenl.  R.  326,  332, 
whose  language,  with  slight  modifications, 
we  may  adopt  in  this  case:     "Can  the  legis- 


lature, by  a  mere  resolve,  set  aside  a  judg- 
ment or  decree  of  a  judicial  court  and  render 
it  null  and  void,  or  authorize  such  court  to 
reopen  a  judgment  already  final  and  annul 
the  same  in  whole  or  in  part?  This  is  an 
exercise  of  power  common  in  courts  of  law  a 
priori,  not  questioned  in  a  proper  case,  but 
It  is  one  purely  judicial  in  its  nature  and 
consequences."  Such  an  act  "professes  to 
grant  to  one  party  in  a  cause  which  has  been, 
according  to  existing  laws,  finally  decided, 
special  authority  to  compel  the  other  party, 
contrary  to  the  general  law  of  the  land,  to 
submit  his  cause  to  another  court  for  trial; 
the  consequence  of  which  may  be  the  totil 
(or  partial)  loss  of  all  those  rights,  or  all 
that  property  which  the  judgment  complained 
of  had  entitled  him,  and  those  claiming  under 
him,  to  hold  and  enjoy;  that  is,  it  accom- 
plishes that  which  the  existing  law  forbids, 
and  which  by  direct  and  legal  course  cannot 
be  attained.  *  *  *  It  is  the  province  of 
the    legislature    to   make    and    estab- 

111  lish  *Iaws;  it  is  the  province  and  duty 
of  judges  to  expound  and  apply  them." 

In  the  case  before  us  the  legislature  inter- 
fered to  provide  a  new  remedy  for  the  bene 'it 
of  a  class  of  persons  to  obtain  a  rehearing  in 
suits  in  which  judgments  and  decrees  had  been 
made,  and  became  final  against  them.  At 
the  time  the  act  under  review  was  passed  the 
money  adjudged  to  be  paid  to  the  defendant 
in  error  was  his  property  in  a  legal  sense, 
and  of  this  he  could  not  be  deprived,  and  his 
vested  right  therein  could  not  be  impaired  by 
subsequent  legislation.  See  30  Barb..  10 
New  York  396;"l5  Id.  600;  11  Paige  400;  2  Al- 
len 361 ;  27  Barb.  154 ;  7  Johns.  R.  490.  In  the 
last-named  case  Spencer,  J.,  said:  "It  is  not 
necessary  to  inquire  whether  a  legislature 
can,  by  the  plentitude  of  its  power,  annul  an 
existing  judgment.  This  power  I  should 
undoubtedly  deny  because  there  then  im- 
mediately arises  a  contract  against  the 
party  adjudged  to  pay  a  sum  of  mrney  in 
favor  of  him  to  whom  it  is  awarded." 

Both  upon  principle  and  authority  I  con- 
clude that  the  legislature  has  no  right,  d- 
rectly  or  indirectly,  to  annul  in  whole  or  in 
part  a  judgment  or  decree  of  a  court  already 
rendered,  or  to  authorize  the  courts  to  reopen 
and  rehear  judgments  and  decrees  already 
final,  by  which  the  rights  of  the  parties  are 
finally  adjudicated,  fixed  and  vested;  and 
that  every  such  attempt  of  legislative  action 
is  plainly  an  invasion  of  judicial  power,  and 
therefore   unconstitutional   and   void. 

But  there  is  another  ground  upon  which, 
I  think,  under  the  settled  law  and  decisions 
of  this  court,  the  act  of  March  25th,  1873. 
must  be  held  to  be  unconstitutional  and 
void.  I  think  it  is  plain  that  the  act  in 
question  is  in  contravention  of  that  provision 
of  both  the  federal  and  state  constitution 
which  declares  void  all  laws  "which  impair 
the  obligation  of  a  contract." 

112  *The   judgment    recovered   by   An- 
derson against  Ratcliffe,  and  which  was 

recovered  seven  years  before  the  passage  of 
the  act  authorizing  a  reopening  of  that  judg- 
ment  and   rehearing  of  that  case,   already 
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passed  to  final  judgment,  was  certainly  a 
contnuit,  and  one  of  the  highest  nature. 

Blackstone  in  his  Commentaries  divides 
contracts  of  debt  into  three  classes— debts  of 
record,  debts  by  special,  and  debts  by  simple 
contract.  "A  debt  of  record  (he  says)  is  a 
sum  of  money  which  appears  to  be  due  by 
the  evidence  of  a  court  of  record.  Thus, 
where  any  specific  sum  is  adjudged  to  be  due 
from  the  defendant  to  the  plaintiff  in  an  ac- 
tion or  suit  at  law,  this  is  a  contract  of  the 
highest  nature,  being  established  by  the  sen- 
tence of  a  court  of  judicature.  1  Chitty's 
Black.,  book  2  (marg.),  page  455,  See  also 
opirrion  of  Spencer,  J.,  7  Johns.  R.  489,  490. 

The  judgment  recovered  by  Anderson 
against  Ratcliffe  was  a  contract  of  the  highest 
nature,  and  any  legislature  which  authorizes 
a  court  to  reopen  that  judgment  and  reduce  it 
in  amount  necessarily  impairs  its  obligation. 

This  court  held  in  Roberts'  adm'r  v. 
Cocke,  and  Murphy  v.  Gaskins'  adm'r,  that 
the  act  of  the  legislature  found  in  ch.  173,  § 
14,  Code  1873,  p.  1120,  which  empowers  courts 
or  jnries  in  all  suits  for  the  recovery  of 
money  founded  on  contracts,  express  or  im- 
plied, where  the  original  consideration  ac- 
crued prior  to  the  10th  day  of  April,  1865, 
to  remit  the  interest  found  to  be  due,  or  any 
part  thereof,  for  the  period  between  the  17th 
April,  1861,  and  10th  April,  1865;  and  which 
also  empowers  the  court  in  which  any  judg- 
ment or  decree  has  been  rendered  prior  to  the 
passage  of  the  act,  on  motion  to  review  such 
judgment  or  decree,  and  abate  the  same  to 
the  extent  of  the  interest  aforesaid,  to 
118  be  unconstitutional  and  void.  ♦This 
act  was  declared  to  be  in  contravention 
of  the  constitution  because  it  impaired  the 
obligation  of  a  contract  and  interfered  with 
vested  rights.  It  is  sufficient  on  this  branch 
of  the  case  to  refer  to  the  able  and  elaborate 
opinion  of  Judge  Burks  in  these  cases,  and 
the  authorities  cited  by  him.  It  is  enough  to 
say,  upon  the  authority  of  these  recent  cases, 
that  if  ^an  abatement  of  a  part  of  the  interest 
for  which  the  judgment  is  rendered  is  de- 
clared to  impair  the  obligation  of  the  contract, 
then  a  fortiori  an  abatement  or  reduction  of 
the  principal,  for  which  a  final  judgment  has 
been  recovered,  is  certainly  an  impairment 
of  the  obligation  of  the  contract,  and  the 
statute  which  authorizes  this  to  be  done 
must,  in  like  manner  as  the  statute  author- 
izing an  abatement  of  interest,  be  declared 
to  be  unconstitutional  and  void.  Upon  the 
whole  case  I  am  of  opinion,  for  the  reasons 
stated,  that  there  is  no  error  in  the  judg- 
ment of  the  circuit  court  of  Fairfax,  and 
that  the  same  must  be  affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  CHRISTIAN,  J. 

Judgment  affirmed. 


114      ^Price's   Ex'or  &   als.  v.   Harrison's 

Ex'or  &  als. 

November   Term,    1878,    Richmond. 
P,  who  is  trustee  under  a  will   for  the  benefit  of  in- 
fant children,    died  in   June,    1865,   indebted   to  the 
trust,  and  his  executor  pays  to  the  other  trustee  in 


the  will  a  part  of  that  debt.     Upon  the  settlement 
of  P's  estate,   in   1877.  it  appears  that  he  is  largely 
indebted   for  more   than   his  assets.      Held: 
1.       AdmlBiatrmtioB — Preferences — Trust- 
ee*.*— Uader  the  statute  in  force  at  the  time  of 
P's  death  his  debt  as  trustee  was  not  embraced  in 
the   third  class  of   creditors   provided   for  in  that 
act;    but  must  be  placed  in  the  fourth  class,  with 
the   general   creditors  of   P;     and  his  executor  is 
not  entitled   to  a  credit  in  his  administration  ac- 
count  for   the   amount   of  the   trust   debt  he  had 
paid.     See  Code  of  1860,   ch.   131.  %  25. 
a.  statutes— Ret ronpectlve  Bffect.t— Theact 
of  July,  1870,  Code  of  1873,  ch.   126,  |  25,  which 
amends  the  former  law  by  inserting  in  the  third 
class    "debts    of    trustee    for    persons    under   dis- 
abilities," is  only  prospective  in  its  operation,  and 
will    not    authorize    the    placing    of    P*s    debt  as 
trustee  in  the  third  class,  though  the  estate  is  not   t 
distributed  until  this  last  act  went  into  operation. 

This  case  was  before  this  court  in  1874, 
and  is  reported  in  25  Gratt.  553.  When  the 
cause  went  back  to  the  circuit  court  of  Bruns- 
wick that  court  referred  it  to  a  commissioner 
to  take  an  account  of  the  administration  of 
the  executor,  John  H.  Lewis,  upon  the  estate 
of  William  B.  Price,  and  of  the  debts  of  Price 
with  their  priorities.  The  commissioner  re- 
turned his  report  in  April,  1877,  with  excep- 
tions thereto  filed  by  the  plaintiffs  and  two 
other  parties  creditors  of  Price.  The  ques- 
tions  arising  out   of   these   exceptions  will 

appear  from  the  following  facts :  Wm. 
115       ♦B.  Price  died  in  June,  1865.     In  his 

lifetime  E.  B.  Hicks  died  leaving  a  will, 
by  the  fourth  codicil  of  which  he  gave  to  his 
son  David  S.  Hicks  and  his  son-in-law  Wm. 
B.  Price  all  that  part  of  his  estate  which  in 
the  will  he  had  given  to  his  daughter  Rebecca 
in  trust  for  her  four  children,  all  of  whom 
were  infants,  to  be  divided  among  them  as 
they  come  of  age  or  marry.  It  appears  that 
Price  and  David  Hicks  accepted  the  trust. 
Lewis,  the  executor  of  Price,  paid  at  different 
times  to  David  S.  Hicks  the  amount  of  $2,- 
097.53,  and  there  was  still  due  to  these  chil- 
dren from  Price's  estate,  as  reported  by  the 
commissioner,  $9,612.87,  principal  and  interest 
up  to  the  date  of  the  report.  The  com- 
missioner  allowed  to  Lewis  a  credit  for  the 

See  25  Gratt.  553  where  this  case  is  reported. 
'AdmlnlfitrAtlon — Preferences —  Traateea. 

— See  Brown  v.  Lambert's  adm'r,  33  Gratt.  256;  3 
Min.   Inst:    (2nd   Ed.)    581. 

tStatvten — ^Retro«pectlT-e  Bffeet. — See  Peters 
v.  The  Auditor,  33  Gratt.  368;  Crifler's  Com.  v.  Al- 
exander's ex'or,  ZZ  Gratt.  674  and  notc\  Campbell  & 
Co.  V.  Nonpareil  F.  B.  &  K.  Co.,  75  Va.  291;  City  of 
Richmond  v.   Sup'rs  of  Henrico  County.  83  ^'a.  204: 

1  Min.  Inst.  (4th  Ed.)  26  et  seq.  States  v.  Mines,  38 
W.  Va.  134,  states  the  rule  to  be  that  prima  facie 
statutes  are  to  have  no  retrospective  effect  dtinf  in 
support  .the  principal  case,  and  Elliott  v.  Lycll,  3  CalL 
268;    Warder  v.  Arell,  2  Wash.  282;    Com.  v.  Hewitt, 

2  Hen.  &  M.  181;  Day  v.  Pritchett.  4  Munf.  109; 
iVilliams  v.  Lewis,  5  Leigh  686;  McCance  v.  Taylor, 
10  Gratt.  580;  Duval  v.  Malone.  14  Gratt.  24;  Ryan's 
Case,  80  Va.  385;  Robertson  v.  Gillenwaters,  85  Va. 
116;  Tennant  v.  Brookover,  12  W.  Va.  343;  Hogt  ▼. 
Brookover.  28  Va.  304;  Thomburg  v.  Thornburff.  18 
W.  Va.  526. 
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If  the  decision  in  the  case  of  Mechanics 
$2,097.53,  but  placed  the  debt  due  to  these 
children  in  the  fourth  class  of  debts.  The 
amount  of  the  debts  of  Price  exclusive  of 
the  debt  as  trustee  for  the  Hicks'  was  re- 
ported by  the  commissioner  at  $57,565.62. 

The  plaintiffs  excepted  to  the  report  be- 
cause the  commissioner  had  allowed  the 
e.xecutor  for  the  moneys  he  had  paid  to 
Hicks.  David  S.  Hicks  excepted  to  it  be- 
cause the  debt  due  to  him  as  trustee  was 
put  into  the  fourth  class  with  the  general  cred- 
itors of  Price.  There  were  other  excep- 
tions, which  were  not  noticed  in  this  court. 

The  cause  came  on  to  be  heard  on  the  1st 
of  May,  1877.  when  the  court  sustained  the 
exception  of  the  plaintiffs  to  the  credit  to  the 
executor  of  $2,097.53,  and  overruled  the  ex- 
ception of  Hicks,  the  trustee;  and  having 
had  a  statement  made  in  conformity  to  the 
views  of  the  court,  showing  the  amount  of 
Price's  estate  then  to  be  distributed  among 
his  creditors  to  be  $7,069.88,  and  that  there 
was  one  debt  of  the  third  class  amounting  to 
$689.53,  a  decree  was  made  for  the  payment 
of  that  debt  in  full,  and  for  a  ratable 

116  distribution  *of  the  balance  of  the  fund 
among  all  the  other  creditors.     And 

thereupon  Price's  executor  and  Hicks,  the 
trustee,  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed. 

Leigh  R.  Page  and  Wm.  L.  Royall,  for 
the  appellants. 

J.  Alfred  Jones,  for  the  appellees. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

The  first  assignment  of  error  by  the  coun- 
sel for  the  appellants  presents  the  main  ques- 
tion for  decision  in  this  case,  and  that  is, 
whether  in  the  payment  of  the  debts  of  the 
decedent.  William  B.  Price,  out  of  the  as- 
sets in  the  hands  of  his  personal  representa- 
tive, priority  is  accorded  by  law  to  the  debt 
owing  by  said  decedent  as  trustee  for  the  chil- 
dren of  E.  B.  Hicks,  the  assets  being  insuffi- 
cient to  discharge  all  of  the  debts. 

Price  died  in  June,  1865,  and  the  statute 
then  in  force  provided  that  where  the  assets 
of  the  decedent  in  the  hands  of  his  per- 
sonal representative,  after  the  payment  of 
funeral  expenses  and  charges  of  administra- 
tion, were  not  sufficient  for  the  satisfaction 
of  all  demands  against  him  they  should  be 
applied: 

First.   To  debts  due  to  the  United  States. 

Secondly.  Taxes  and  levies  assessed  upon 
the  decedent  previous  to  his  death. 

Thirdly.  Debts  due  as  personal  represen- 
tative, guardian,  or  committee,  where  the 
qualification  was  in  this  state,  in  which 
debts  shall  be  included  a  debt  for  money 
received  by  a  husband  acting  as  such  fidu- 
ciary' in  right  of  his  wife. 

Fourthly.  All  other  demands  ratably,  ex- 
cept those  in  the  next  class. 

117  *Fifthly.  Voluntary  obligations.  Code 
of   1860,  ch.  131,  §  25. 

This  section  of  the  Code  was  amended  and 
re-enacted  July  11,  1870;  Acts  1869-70,  p. 
4'>8;  Code  of  1873.  ch.  126,  §  25.  The  only 
alteration  made  in  the  phraseology  by  the 


amendment  was  the  insertion  of  the  words 
"trustee  for  persons  under  disabilities"  in 
the  clause  describing  the  debts  of  the  third 
class. 

The  argument  was  advanced  by  the  learned 
counsel  for  the  appellants  in  the  petition  for 
appeal,  and  repeated  at  the  bar,  that  it  was 
a  matter  of  grave  doubt  whether  a  debt  due 
by  the  decedent,  "as  trustee  for  persons  under 
disabilities,"  was  not  within  the  equity  of 
the  statute  as  it  stood  before  it  was  amended, 
and  it  was  suggested  that  the  phraseology 
was  changed  by  the  legislature  merely  to 
make  more  certain  the  benign  purpose  of 
the  law  in  favor  of  those  already  entitled  to 
its  benefits.  It  was  argued  that  the  purpose 
of  the  legislature  in  giving  priority  to  the 
debts  of  the  third  class  was  to  favor  the 
helpless  and  dependent,  and  this  provision 
of  the  law  being  humane  and  remedial  in 
its  nature,  should  be  liberally  construed, 
and  that  William  B.  Price,  although  tech- 
nically styled  "trustee,"  was,  except  in  name, 
actually  guardian  of  the  property  devised  for 
the  support,  maintenance,  and  education  of 
the  minor  children  of  E.  B.  Hicks. 

This  argument  of  the  learned  counsel  is 
plausible,  but  to  us  not  convincing.  In  the 
construction  of  statutes  the  primary  object 
is  to  discover  the  intention  of  the  legislature, 
and  where  that  intention  can  be  indubitably 
ascertained,  the  courts  are  bound  to  give  it 
effect,  whatever  they  may  think  of  its  wis- 
dom or  policy.  Where  the  language  is  free 
from  ambiguity,  and  the  intention  plainly 
manifested  by  it,  there  is  no  room  for  con- 
struction. The  general  rule  is,  that  a 
118  legislative  *act  should  be  read  accord- 
ing to  the  ordinary  and  grammatical 
sense  of  the  words,  but  if  terms  of  art  are 
used,  which  have  a  fixed  technical  significa- 
tion, they  should  be  generally  construed 
according  to  the  known  meaning.  Broom's 
Leg.  Max.  576  (side  p.).  Words  of  known 
legal  import  are  to  be  considered  as  having 
been  used  in  their  technical  sense,  or  accord- 
ing to  their  strict  acceptation,  unless  there 
appear  a  manifest  intention  of  using  them 
in  their  popular  sense.     Potter's  Dwarr.   199. 

It  was  observed  by  Lord  Tenderden  that 
"there  is  always  danger  in  giving  effect  to 
what  is  called  the  equity  of  a  statute;  it  is 
much  safer  and  better  to  rely  on  and  abide 
bv  the  plain  words,  although  the  legislature 
might  have  provided  for  other  cases,  had 
their  attention  been  directed  to  them.  6  B. 
&  C.  475. 

The  terms  employed  in  the  statute  descrip- 
tive of  the  preferred  debts  of  the  third  class 
are  legal  terms  of  definite  import,  and  well 
understood.  The  words  "personal  represe.^^t- 
ative"  are  especially  defined  by  the  Code 
(Code  of  1873,  ch.  16,  §  9),  and  "guardiar/' 
and  "committee"  are  words  of  a  restricted 
technical  signification.  Of  the  great  multi- 
tude of  obligations  and  liabilities  arisrng 
from  trusts,  public  and  private,  expressed 
and  implied,  the  legislature  deemed  three 
classes  only  worthy  of  priority  in  the  pay- 
ment of  a  decedent's  debts,  where  there  was 
a  deficiency  of  assets,  and  these  three  classes 
are   specifically   enumerated    and     accurately 
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described  in  well-known  legal  language,  care- 
fully selected,  it  would  seem,  to  prevent  any 
misconception  of  the  meaning.  Persons  an- 
swering the  description  "personal  represent- 
ative," "guardian,"  "committee,"  are  cer- 
tainly trustees  in  a  general  sense,  but  these 
legal  terms  do  not  import  a  technical  trust, 
such  as  was  conferred  on  William  B.  Trice  by 
the  will  of  E.  B.  Hicks.  Such  was  no 
119  doubt  the  ^legislative  understanding 
of  the  statute  implied  by  the  amend- 
ment of  1870;  for  there  is  nothing  in  the 
amendatory  act  from  which  it  can  be  in- 
ferred that  it  was  intended  as  merely  de- 
claratory or  explanatory  of  the  meaning  of 
the  statute  which  it  purports  to  amend,  and 
the  just  construction  is,  that  the  object  was 
to  extend  the  law  so  as  to  embrace  other 
debts  theretofore  excluded. 

But  it  is  earnestly  contended  by  the  learned 
counsel  for  the  appellants,  that  if  the  priority 
claimed  is  not  accorded  by  the  statute  in  force 
at  the  death  of  Price,  it  was  given  by  the  act 
of  1870.  To  maintain  this  view  two  proposi- 
tions must  be  established:  First,  that  the  act 
is  retrospective  in  its  nature  and  operation; 
and,  second,  that  the  rights  of  the  creditors 
of  the  decedent  to  payment  of  their  debts  in 
the  order  fixed  by  the  law  in  force  at  his 
death  were  not  so  vested  as  to  be  beyond 
legislative  interference;  for  it  was  conceded 
in  the  argument  that  if  these  rights  had 
become  vested  under  the  law  by  the  death 
of  the  decedent,  they  could  not  be  divested 
by  the  subsequent  enactment. 

The  first  proposition  raises  a  question  of 
construction  merely.  There  is  no  doubt  the 
legislature  has  the  power  to  enact  retrospec- 
tive laws,  provided  those  laws  are  not  in 
conflict  with  the  federal  or  state  constitutions, 
are  not  ex  post  facto  in  their  nature  or  opera- 
tion, do  not  impair  the  obligation  of  con- 
tracts, nor  disturb  vested  rights,  which  do 
not  come  within  the  proper  limits,  of  the  law- 
making power,  nor  otherwise  contravene  the 
fundamental  law.  Town  of  Danville  v.  Pace, 
25  Gratt.  1,  19.  While  this  power  is  conceded, 
however,  its  exercise  is  universally  admitted 
to  be  liable  to  great  abuse,  and  some  of  the 
states  deny  the  power  to  their  legislatures  by 

express  constitutional  amendments. 
120  ♦Legislation  generally  looks  to  the 

future,  and  hence  in  seeking  the  legis- 
lative intent  in  the  statute  law,  it  is  laid 
down  by  an  eminent  jurist  as  a  sound  rule  of 
construction,  deduced  from  the  great  mass 
of  authorities,  "that  a  statute  should  have  a 
prospective  operation  only,  unless  its  terms 
show  clearly  a  legislative  intention  that  it 
should  operate  retrospectively."  Cooley  Con. 
Lim.  370  (side  p.)  and  cases  cited  in  note. 
It  was  said  by  Chancellor  Walworth  to  be 
"a  general  rule  in  the  construction  of  statutes 
that  they  are  not  to  have  a  retroactive  effect, 
so  as  to  impair  previously  acquired  rights. 
And  courts  of  justice  will  apply  new  statutes 
to  future  cases  which  may  arise,  unless  there 
is  something  in  the  nature  of  the  new  pro- 
visions adopted  by  the  legislature,  or  in  the 
language  of  such  new  statutes,  which  shows 
that  they  were  intended  to  have  a  retrospec- 
tive operation."  Authorities  to  the  same 
effect  might  be  indefinitely  multiplied.     See 


Potter's  Dwarr.  162-166;  Sedgwick  on  Stat. 
&  Con.   Law,   161-172. 

In  the  same  spirit  is  the  canon  of  con- 
struction adopted  by  the  legislature  of  this 
state.     Code  of  1873,  ch.  15,  §  13. 

According  to  the  requirements  of  this  stat- 
utory rule,  "no  new  law  shall  be  construed  to 
repeal  a  former  law  *  ♦  ♦  as  to  any  right 
accrued,  or  claim  arising  under  the  former 
law,  or  in  any  way  whatever  to  affect  *  *  * 
any  right  accrued,  or  claim  arising  before  the 
new  law  takes  effect;"  and  this  rule  of  con- 
struction is  to  be  observed,  "unless  such  con- 
struction would  be  inconsistent  with  the 
manifest  intent  of  the  legislature." 

By  the  terms  "right  accrued  or  claim  aris- 
ing," could  hardly  have  been  intended  rights 
and  interests  so  vested  as  to  be  beyond 

121  legislative    interference,    for    *as    to 
these   no   saving   was   necessary;  but 

such  rights  and  claims  must  have  been  in- 
tended as  might  be  affected  by  ordinary 
legislation.  If,  therefore,  as  contended,  the 
rights  of  creditors  of  a  decedent  to  payment 
of  their  debts  in  the  order  prescribed  by  the 
statute  are  not  vested  rights,  they  are,  we 
think,  within  the  rule  of  construction  pro- 
vided by  the  Code. 

Several  cases  have  been  decided  by  this 
court,  to  which  it  was  held  this  statutory 
provision  did  not  apply;  but  on  examination 
they  will  be  found  to  be  cases  involving 
questions  of  remedy  merely.  McGruder  v. 
Lyons,  7  Gratt.  233.  374;  Yarborough  & 
wife  V.  Deshazo,  Id.  374;  Crawford  v.  Hal- 
sted  &  Putnam,  20  Gratt.  211,  225,  226; 
Town  of  Danville  v.  Pace,  25  Gratt.  1.  The 
case  under  consideration  is  one  not  of 
remedy,  but  of  right. 

Under  the  rules  stated  and  the  well  set- 
tled principles  already  enunriatecK  it  seems 
plain  to  us  that  the  act  of  1870  was  de- 
signed by  the  legislature  to  be  wholly  oro- 
spective — to  be  applied  only  to  cases  of  ad- 
ministration of  the  estates  of  persons  dying 
after  the  passage  of  the  act.  There  is  noth- 
ing in  the  nature  of  the  act.  or  in  its  terms, 
showing  a  different  intent  in  its  enactment, 
and  the  presumption,  as  we  have  seen,  is 
against  such  intent. 

No  inference  of  an  intended  retroactive 
oneration  is  to  be  drawn  from  the  mode  of 
amendment;  that  is,  by  re-enacting  the  ex- 
isting statute  as  amended  "so  as  to  read.^' 
&c.  This  mode  of  amendment  was  adopted 
pursuant  to  the  requirement  of  the  constitu- 
tion of  the  state.     Art.  5,  §  15. 

A  like  mode  of  amending  the  Code  of  Pro- 
cedure and  Revised  Statutes  seems  to  prevail 
in   New  York;  and  it  was  held  by  the 

122  court  of  appeals  of  that  state,  ^Denio, 
C.  J.,  delivering  the  opinion,  that  where 

particular  sections  are  amended  and  re- 
enacted  the  portions  of  the  amended  sec- 
tions which  are  merely  copied  without 
change  are  not  to  be  considered  as  re- 
Dcaled  and  again  enacted,  but  to  have  been 
law  all  along:  and  the  new  parts,  or  the 
changed  portions,  are  not  to  be  taken  to 
have  been  the  law  at  any  time  prior  to  the 
passage  of  the  amended  act.  Ely  and  others 
V.  Holton,  15  New  York  R.  595,  598.  • 
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183,  194,  125,  IM 


and  Farmers  Bank  of  Albany,  31  Conn.  R. 
63,  so  much  relied  on  by  the  counsel  for  the 
appellants  in  support  of  the  second  propo- 
sition, hereinbefore  stated,  but  cited  also  as 
a  precedent  for  the  construction  contended 
for  in  this  case,  could  be  regarded  as  in 
conflict  with  the  well-settled  rule  to  which 


184  1870  *had  been  passed.  So  far  as  pay- 
ments had  been  made,  as  admitted  m 
the  argument,  they  could  not  be  disturbed, 
because  the  money  paid  would  become  at 
once  the  absolute  property  of  those  to 
whom  it  was  paid:  and  the  consequence 
wnulfl  be.  that,  giving  effect  to  the  act  as 


we  have  referred,  it  would  not  control  our    contended  for,  one-half  of  the  general  cred- 
decision,  for  it  is  not  an  authority  binding  ]  itors  of  the  fourth  class  would  receive  their 


on  this  court.    But,  on  examination,  we  do 
not  discover  any  such  conflict. 

It  is  not  necessary  to  encumber  this  opin- 
ion with  the  details  of  that  case.     It  is  suffi- 


full  share  of  the  assets,  a  single  creditor  would 
receive  ail  that  was  left  or  share  it  with 
other  preferred  creditors,  and  the  remaining 
creditors  of  the  fourth  class  would  receive 


cicnt  to  remark  that  it  rose  under  the  in-  \  nothing.  Such  gross  inequality  and  injustice, 
solvent  laws  of  Connecticut,  and  one  of  the    easily  foreseen,  could  not  have  been  contem- 


questions  was,  whether  an  act  amending 
the  former  law  was  confined  in  its  opera- 
tion to  estates  of  insolvents  which  should 
be  in  settlement   after   the  passage   of  the 


plated  by  the  legislature  in  the  enactment 
which  it  passed. 

This  conclusion  renders  it  unnecessary  to 
decide   the   question   mostlv  argued   in   this 


act.    The  language  of  the  act  was  "estates    case    and     with    signal    ability,    whether    the 


in  settlement,"  and  it  was  held   that   these 
words  were  broad  enough  to  include  estates 
in  settlement  at  the  date  of  the  act  as  well 
as  frture  ones. 
Whether   the   construction    given   by   the 


rights  of  creditors  of  a  decedent  to  payment 
of  their  debts  out  of  his  estate  according  to 
the  order  prescribed  by  the  law  in  force  at 
the  death  of  such  decedent  are  so  far 
vested  as  to  be  beyond  legislative  interfer- 


court  was  the  proper  one  or  not,  it  seems  to  ;  ence.    The  difficulties  inherent  in   the   sub- 
have  been  based  chiefly  on  the  terms  of  the    ject  of  what  is  denominated  vested  rights,  it 


statute  as  indicating  an  intention  of  the 
legislature  that  it  should  operate  in  exist- 
ing as  well  as  in  future  cases. 
123  *The  construction  contended  for  in 
this  case  by  the  counsel  for  the  appel- 
lants, if  adopted,  would  bring  about,  gener- 
ally, much  embarrassment  and  confusion  in 
the  administration  of  decedents'  estates, 
and,  in  many  cases,  be  productive  of  great 
mischief,  hardship,  and  injustice. 

Take  the  case  in  judgment  as  one  of  the 
many  illustrations  that  might  be  given.  The 
estate  of  William  B.  Price  at  his  death  was 
worth  about  $10,000.  His  debts  amounted 
to  upwards  of  $50,000.  Among  these  were 
debts  owing  to  Mary  E.  Price  and  others  for 
whom  he  had  been  guardian,  which  were  pre- 
ferred under  the  statute  as  it  then  stood;  and 
the  estate  was  sufficient  to  discharge  them  and 
leave  a  balance  of  about  $5,000,  as  of  the 
date  of  the  decree  appealed  from,  to  be  ap- 
portioned among  the  general  creditors  of 
the  fourth  class,  whose  debts  at  the  same 
date,  with  accumulated  interest,  amounted 
to  upwards  of  $73,000.  Among  these  gener- 
al creditors  is  included  the  debt  due  by  the 
decedent  as  trustee  for  the  children  of  E. 
B.  Hicks.  If  this  last-named  debt  is  en- 
titled to  priority,  as  claimed,  the  other  pre- 
ferred debts  will  be  paid  in  part  only,  and  the 
general  creditors  will  get  nothing. 

But  suppose,  after  Price's  death,  the  ex- 
ecutor had  collected  all  the  assets  and  con- 
verted them  into  money,  and  having  ascer- 
tained the  names  of  all  the  creditors  and 
the  amounts  due  to  them  respectively,  he 
had  commenced  to  pay  over  to  each  his  rat- 
able share  of  the  money  in  his  hands  as 
executor,  and  they  being  numerous,  dis- 
persed, and  softie  of  them  perhaps  not  ac- 
cessible, he  had  paid  only  one-half  of  them 
the  shares  due  them  and  he  had  retained  in 
his  hands  the  residue  of  the  money  for  the 
other  half,  intending  to  pay  as  soon  as  he 
could  communicate  with  them,  and  before 
this  was  done,  or  could  be  done,  the  act  of 


is  truly  said,  have  led  to  frequent  contra- 
diction; and  there  is  perhrps  no  subject,  it 
is  further  said,  of  equal  importance,  on  which 
there  are  greater  incongruities  than  on  the 
point,  what  rights  are  vested  so  as  to  be  be- 
yond legislative  action,  and  what  are  within 
its  proper  and  regular  control.  Sedgwick  on 
Stat.  &  Con.  Law,  650. 

It  is  a  sufficient  answer  to  the  second  as- 
signment of  error  by  appellants*  counsel, 
based  on  the  action  of  the  court  overruling 
the  first  exception  of  Price's  executor  to 
Commissioner  Turnbull's  report,  to  say  that 
we  find  no  evidence  in  the  the  record  to 
sustain  it. 

It  is  also  objected  that  the  allowance  of 
thirty  dollars  to  Commissioner  Turnbull 
185  for  making  out  statement  *"X,"  on 
which  the  decree  appealed  from  was 
based,  is  excessive.  It  would  seem  to  re- 
quire some  care  and  skill  to  make  the  state- 
ment, including  the  apportionment  among 
the  numerous  creditors.  The  circuit  judge, 
who  was  cognizant  of  all  the  facts,  must 
have  thought  the  allowance  reasonable.  We 
have  no  means  of  determining  whether  it 
was  reasonable  or  not.  At  all  events,  the 
amount  is  too  small  to  be  a  matter  of  much 
consequence  to  the  parties. 

The  court  is  of  opinion,  for  the  reasons 
stated,  that  there  is  no  error  in  the  decree 
appealed  from,  and  that  it  should  be  affirmed. 

Decree  affirmed. 


186        ♦Kirkland,  Chase  &  Co.  v.  Brune  & 

als. 

November    Term,    1878.    Richmond. 

1,  Trust  DeedH — Recording  Actn.* — The  words 
"goods  and  chattels"  in  H  4,  5  and  6  of  the  reg- 
istry  acts.   Code   of   1873,  p.    897,   do  not  include   a 


•Trout  Deed* — Recording  Acta. — The  lead- 
ing case  was  cited  in  Gregg  v.  Sloan,  76  Va.  497,  to 
sustain  the  proposition  that  the  recording  acts  do  not 
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mere  chose  in  action,  as  a  debt,  or  claim  on  another 
for  money  due;  and  the  assignment  of  such  debt  or 
claim  for  value,  though  not  recorded,  will  be  good 
against  a  subsequent  attachment  upon  such  debt  or 
claim. 
2.  Recording  Act — <<Good«  and  Cliattela** 
Defined.— The  words  "goods  or  chattels"  in  §S  4, 
5  and  6  of  the  registry  act  refer  to  and  only  include 
personal  property  which  is  visible,  tangible,  or 
movable. 

This  was  an  appeal  from  the  decree  of  the 
corporation  court  of  the  town  of  Danville 
made  on  the  6th  of  August,  1873,  in  a  cause 
in  which  Kirkland,  Chase  &  Co.  were  plain- 
tiffs and  William  H.  Brune  and  others  were 
defendants.  The  plaintiffs  sought  to  attach 
the  effects  of  Brune  in  the  hands  of  parties 
in  Danville,  and  among  these  was  a  claim 
upon  the  Danville  Manufacturing  Company, 
which  had  been  assigned  to  Brune,  and  by 
Brune  to  L.  Whitridge  in  trust  for  Brune's 
creditors.  The  only  question  in  this  court 
was  whether  the  attachment  of  the  plaintiffs 
or  the  assignment  to  Whitridge  had  prefer- 
ence as  to  this  claim.  The  plaintiffs,  Brune 
and  the  trustee,  lived  in  the  city  of  Baltimore. 
The  court  below  decided  that  the  trustee, 
Whitridge,  was  entitled  to  the  fund;  and  the 
plaintiffs  obtained  an  appeal.  The  facts  arc 
stated  in  the  opinion  of  Christian,  J. 

Cabell  &  Peatross,  for  the  appellants. 

Robertson    and    Green,    for    the    appel- 
lees. 

1«7  *CHRISTIAN,    J.,     delivered    the 

opinion  of  the  court. 

The  point  of  controversy  in  this  case  arises 
between  the  attaching  creditors,  Kirkland, 
Chase  &  Co.,  and  the  appellee,  Brune,  who 
claims  to  be  the  assignee  of  a  chose  in  action. 
The  solution  of  the  question  raised  by  the 
pleadings  and  evidence  in  the  cause  depends 
upon  the  true  construction  to  be  given  to  those 
provisions  of  the  registry  laws  contained 
in  the  fourth,  fifth  and  sixth  sections  of  ch. 
114,  Code  of  1873,  p.  897,  and  which,  so  far 
as  they  relate  to  the  question  under  con- 
sideration, are  as  follows: 

§  4.  Any  contract  in  writing  made  in  re- 
spect to  real  estate  or  goods  and  chattels,  in 
consideration  of  marriage,  or  made  for  the 
conveyance  or  sale  of  real  estate,  or  a  term 
therein  of  more  than  five  years,  shall,  from 
the  time  it  is  duly  admitted  to  record,  be 
as  against  creditors  and  purchasers  as  valid 
as  if  the  contract  was  a  deed  conveying  the 
estate  or  interest  embraced  in  the  contract. 

§  5.  Every  Such  contract,  every  deed  con- 
veying any  such  estate  or  term,  and  every 
deed  of  gift,  or  deed  of  trust,  or  mortgage, 
conveying  real  estate  or  goods  and  chattels, 


187,  128,  m 


out  notice,  until  and  except  from  the  time 
that  It  is  duly  admitted  to  record  in  the 
county  or  corporation  wherein  the  property 
embraced  m  such  contract  or  deed  may 
be.    *    *    ♦    ♦    ♦  ' 

Ju^^  Notwithstanding  any  such  writing 
shall  be  duly  admitted  to  record  in  one  county 
or  corporation,  wherein  there  is  real  estate  or 
goods  or  chattels,  it  shall  nevertheless  be 
void  as  to  such  creditors  and  purchasers  in 
respect  to  other  real  estate  or  goods  or  chat- 
tels without  the  same,  until  it  is  duly 
188  admitted  to  *record  in  the  county  or 
corporation  wherein  such  other  real 
esUte  or  goods  or  chattels  may  be. 

These  are  the  only  sections  of  the  act  nec^ 
essary  now  to  be  considered  and  construed  in 
fixing  the  rights  of  the  parties  in  this  case. 

It  IS  proper  and  convenient,  first,  however, 
to  give  a  brief  statement  of  such  of  the  facts 
disclosed  by  the  record  as  are  necessarv  to  a 
proper  understanding  of  the  claims  of  the 
contesting  parties.  It  seems  that  Kirkland, 
Chase  &  Co.  instituted  their  suit  by  way  of 
foreign  attachment  in  the  corporation  court 
of  Danville,  against  William  H.  Brune,  and 
the  said  Brune  trading  as  F.  W.  Brune  & 
Sons,  for  the  sum  of  $28,000,  with  interest 
thereon  from  February  1st,  1872.  An  attach- 
ment was  issued  directing  the  sergeant  of 
the  city  of  Danville  to  attach  the  effects  and 
estate  of  said  Brune  and  Brune  &  Sons  in 
Danville,  or  any  estate  or  debts  due  him  in 
the  hands  of  or  under  the  control  of  the 
Danville  Manufacturing  Company,  or  their 
trustee,  Harrison  Robertson.  The  sergeant 
levied  upon  the  property  of  said  company,  and 
dehvered  copies  of  process  to  Robertson, 
trustee,  and  Voss,  president  of  the  com- 
pany. All  this  was  done  on  the  14th  day  of 
February,  1872,  at  lOJ^  o'clock  A.  M.,  as 
shown  by  the  sergeant's  return. 

It  further  appears  that  sometime  in  May, 
1866,  the  Danville  Manufacturing  Company, 
which  had  been  doing  a  very  extensive  busi- 
ness, became  insolvent  and  conveyed  to 
Harrison  Robertson  large  and  valuable  prop- 
erty, consisting  of  real  estate,  water-power, 
machinery,  fixtures,  stock  of  manufactured 
goods,  money  in  the  hands  of  its  treasurer, 
bonds,  open  accounts,  debts,  choses  in  action, 
and  indeed  all  its  property,  real,  personal 
and  mixed,  in  action  or  possession,  and 
wherever  situate  or  found.  This  conveyance 
was  made  for  the  benefit  of  the  numer- 
ous creditors  of  said  company. 
129  ♦Among  those  creditors,  and  perhaps 
the  largest,  was  the  firm  of  John  T. 
Barry  &  Co.,  of  the  city  of  Baltimore.  The 
trustee,  Robertson,  had  in  execution  of  the 
trusts  created  by  said  deed,  and  in  accordance 
with  its  provisions,  sold  a  considerable  por- 


shall  be  void  as  to  creditors  and  subsequent    .: 7  A'^T '   """^  "  v.v^*iajuci«iuic  ym- 

purchasers  for  valuable  consideration  with-  I  [l^^   ^*  ^"^^  ^^"st  property  and  distributed 
I  the  proceeds   among  the  creditors.     There 

t • »_     ^  r     _i ?_ ,.' L.ii L _-^;i11 «  .  .. 


embrace  assignments  of  choses  in  action,  whether  such 
assignments  be  speciaJ  or  general,  as  by  deed  of  trust. 
See  Gordan  v.  Rixey,  76  Va.  694;  Bockover  v.  Life 
Ass'n,  77  Va.  85;  Daily's  ex'or  v.  Warren,  80  Va. 
512;  2  Min.  Inst.  (4th  Ed.)  944;  Bickle  v.  Chrisman, 
76  Va.  678:  Renick  v.  Ludington,  20  W.  Va.  511; 
Bank  v.  Geltinger,  3  W.  Va.  317;  Fleshman  v.  Holy- 
man,  27  W.  Va.  738;  Tingle  v.  Fisher,  20  W.  Va.  497. 


was  Still,  however,  a  large  portion  of  the 
property  unsold  and  a  large  part  of  the  claim 
of  Barry  &  Co.  still  unpaid.* 

On  the  1st  of  June,  1871,  Barry  sold  and 
transferred  for  value  received  this  claim, 
being  the  balance  due  him  from  the  Danville 
Manufacturing  Company,  to  William  H. 
Brune.    The   writing  transferring  this  claim 
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by  Barry  to  Brune  was  recorded  in  the 
clerk's  office  of  the  circuit  court  of  the  town 
of  Danville  on  the  9th  day  of  February, 
1872.  This  was  the  debt  which  it  was 
sought  to  reach  by  the  attachment  sued  out 
by  Kirkland,  Chase  &  Co. 

But  it  further  appears  that  on  the  13th 
February,  1872,  Brune  made  a  deed  of  trust 
for  the  benefit  of  his  creditors,  by  which  he 
conveyed  to  Whitridge,  trustee,  "all  his  es- 
tate and  property,  real,  personal  and  mixed, 
and  all  claims  and  debts  due  to  him  and  to 
the  firm  of  F.  W.  Brune  &  Sons,"  the  deed 
containing  only  certain  exceptions  of  wearing  ' 
apparel  and  personal  effects,  portraits,  &c. 
This  deed  was  recordea  in  Baltimore  on 
the  16th  February.  It  does  not  appear  ever 
to  have  been  recorded  in  Danville.  It  was 
not  acknowledged  by  Brune  until  between 
\\2  and  3  o'clock  on  the  14th  February.  It 
will  be  observed  that  in  this  deed  of  trust 
the  claim  or  debt  transferred  from  Barry  to 
Brtme  is  not  mentioned  eo  nomine.  But  it 
appears  that  on  the  same  day  on  which  the 

deed  was  written,  to-wit:.  on  the  13th 
130      February,  *1872,  the  following  paper 

was  sig^ned  and  sealed  by  Brune,  and 
immediately  sent  by  mail  to  Danville: 

To  H    Robertson,   Esq.,   trustee,   &c.,   &c., 
Danville.  Va.: 

Sir — I  hereby,  for  value  received,  assign 
and  transfer  to  Horatio  L.  Whitridge,  of 
this  city,  trustee  for  the  benefit  of  my  credit- 
ors and  of  the  creditors  of  my  firm  of  F. 
W.  Brune  &  Sons,  of  this  city,  equally,  all 
right,  interest  and  claim  in  and  to  the  claim 
of  John  S.  Barry  &  Co.  against  the  Danville 
Manufacturing  Company,  at  Danville,  Vir- 
ginia, which  was  assigned  to  me  by  said 
Barry  in  May  or  June  in  the  year  1871. 

In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  at  Baltimore,  Maryland, 
on  this   the   13th   day   of    February,   A.    D. 

1872, 

William  H.  Brune,   [Seal.] 

This  paper  was  received  by  Robertson,  to 
whom  it  was  addressed,  by  due  course  of 
mail,  on  the  morning  of  the  15th  February, 
about  10  o'clock  A.  M..  as  shown  by  en- 
dorsement made  on  the  envelope  containing 
it  by  said  Robertson. 

Now,  it  is  under  this  special  assignment, 
executed  on  the  13th  of  February,  1872,  that 
Whitridge,  the  trustee  for  the  creditors  of 
Brune.  claims  the  debt  due  from  the  Dan- 
ville Manufacturing  Company  to  Barry,  and 
which  had  been  assigned  to  Brune;  while 
the  appellants  claim  this  same  debt  by 
nrtue  of  their  attachment,  levied  on  the 
14th  February,  1872.  These  conflicting 
claims  can  only  be  determined  by  the  con- 
struction to  be  given  to  the  registry  law 
above  referred  to. 

If  the  transfer  or  assignment  of  a  mere 
chose  in  action  comes  within  the  purview 
of  the  statute,  then  any  instrument  creating 
such  transfer  or  assigjiment  must  be  recorded 
to  give  it  validity  against  creditors, 
181  and  not  being  *recorded  in  Danville, 
the  attaching  creditors  must  prevail 
against  the  trustee  of  Brune. 


But  if  the  assignment  of  Brune's  claim, 
which  he  purchased  from  Barry,  and  which 
was  a  mere  right  to  assert  Barry's  claim, 
whatever  it  was,  against  the  Danville  Manu- 
facturing Company,  and  which  is  in  its  very 
nature  a  mere  chose  in  action,  does  not  come 
within  the  terms  or  evident  meaning  of  the 
registry  act,  then  the  attaching  creditors 
must  fail  in  their  demand;  because  at  the 
time  of  the  levy  of  their  attachment  the 
claim  asserted  against  the  Danville  Com- 
pany was  no  longer  due  to  Brune,  or  one 
which  he  could  assert,  but  belonged  to  the 
creditors  of  Brune,  assigned  and  transferred 
by  him  for  a  valuable  consideration,  the  day 
before  the  attachment  was  levied. 

Now,  referring  again  to  the  registry  acts, 
we  find  the  language  to  be  "every  deed  of 
gift,  or  deed  of  trust,  or  mortgage,  convey- 
ing real  estate  or  goods  and  chattels,  shall 
be  void  as  to  creditors  and  subsequent  pur- 
chasers for  valuable  consideration,  without 
notice,  until  and  except  from  the  time  it  is 
duly  admitted  to  record  in  the  county  or 
corporation  wherein  the  property  embraced 
in  such  contract  or  deed  may  be." 

Now,  the  thing  assigned,  and  sought  to  be 
reached  by  attachment  upon  the  ground  that 
the  deed  transferring  it  was  not  recorded, 
cannot  be  said  to  be  property  or  goods  and 
chattels  within  the  meaning  of  this  act.  It 
is  a  mere  chose  in  action;  a  claim  of  uncer- 
tain amount;  a  debt  due  (as  claimed)  as  a 
balance  on  open  account;  a  mere  right  to 
sue  for  and  recover  whatever  balance  may 
be  due  to  Barry  &  Co.  from  the  Danville 
Company.  The  act  plainly  does  not  embrace 
such  a  claim  as  this.  It  manifestly  refers  to 
such  property  and  such  goods  and  chattels  as 
are  visible,  tangible  or  movable.  While  the 
\vord  chattels  is  one  of  very  large  significa- 
tion, and  generally  includes  chose<s  in  action 
as  well  as  all  species  of  personal  property, 
yet  it  is  plain  it  is  used  in  a  more 
132  *restricted  sense  in  this  act;  its  mean- 
ing being  limited  by  ti.e  terms  which 
follow  it.  It  is  provided  in  the  same  section 
that  a  deed  conveying  such  "real  estate, 
goods  and  chattels"  shall  be  recorded  "in 
the  county  or  corporation  wherein  the  prop- 
erty embraced  in  such  contract  or  deed  may 
be."  Can  it  be  told  wherein  a  debt  or 
claim  "may  be?"  Has  such  property  (if  it 
may  be  called  property  in  the  sense  of  the 
statute)  any  situs,  any  locality?  What  is 
the  place  "wherein  it  may  be?"  Does  it 
follow  the  debtor  or  the  creditor?  If  either, 
does  it  change  its  situs  every  time  there  is 
a  change  of  residence?  If  it  follows  the 
creditor,  then  the  proper  place  to  record  the 
deed  conveying  it  was  Baltimore,  and  not 
Danville,  for  the  creditor  lives  in  the  city 
of  Baltimore.  I  think  the  very  language 
of  the  section  quoted  shows  conclusively 
that  it  has  no  reference  to  such  an  invisible, 
intangible  thing  as  a  debt  claimed  to  be 
due,  and  the  right  to  sue  for  and  recover 
it  if  established. 

But  this  construction  is  made  the  more 
apparent  by  reference  to  the  eighth  section 
of  the  same  act.  That  section  provides 
that— 
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§  8.  "If  any  goods  or  chattels  mentioned 
in  said  writing  be  removed  from  a  county  or 
corporation  in  which  it  is  admitted  to  record, 
the  said  writing  shall,  within  one  year  after 
such  removal,  be  admitted  to  record  in  the 
county  or  corporation  to  which  the  property 
is  so  removed;  otherwise  the  same,  for  so 
long  as  it  is  not  admitted  to  record  in  such 
last-mentioned  county  or  corporation,  shall, 
as  to  the  property  so  removed,  be  void  as  to 
such  creditors  or  purchasers." 

Xow,  how  can  it  be  predicated  of  an  in- 
visible, intangible  thing  like  a  chose  in  ac- 
tion that  it  may  "be  removed  from  one 
county  or  corporation  to  another?" 

If  its  locality  is  to  be  determined  by  the 
residence  of  the  creditor,  or  party  claiming  to 
be  entitled  to  it,  then  it  must  be  held  to 
133  be  removed  every  time  the  owner  *re- 
moves  his  residence.  In  the  case  be- 
fore us.  as  was  before  said,  the  residence 
of  Whitridge  being  the  city  of  Baltimore, 
that  would  be  the  place  of  recordation,  or 
the  place  '"wherein  the  property  may  be*' — 
a  place  beyond  the  jurisdiction  of  the  state, 
as  to  which  there  could  be  no  legitimate 
legislation  in  this  state. 

These  views,  founded  on  the  language  and 
plain  meaning  of  the  statute.  I  think  will 
demonstrate  the  absurdity  of  the  construction 
contended  for,  and  makes  it  plainly  appear 
that  the  words  "property,  goods  or  chattels" 
as  used  in  the  registry  acts  do  not  include 
mere  choses  in  action,  but  such  propertv, 
goods  or  chattels  as  are  visible,  tangible 
and  movable.  I  am  therefore  of  opinion 
that  the  attachment  levied  in  Danville  did 
not  reach  the  claim  assigned  by  Brune  to 
Whitridge.  trustee;  and  that  neither  the 
deed  of  trust  nor  the  special  assignment  of 
this  claim  was  such  a  paper  as  is  required 
to  be  recorded  by  the  registry  acts. 

It  follows  from  these  views  that  there  is 
no  error  in  the  decree  of  the  court  below 
abating  the  attachment,  and  that  the  same 
should  be  affirmed. 

STAPLES,  J.,  said  he  was  not  prepared  to 
say  that  a  deed  of  trust  conveying  choses  in 
action  need  not  be  recorded  to  make  it  valid 
against  creditors  and  purchasers.  The  ques- 
tion was  not  free  from  difficulty,  and  he  was 
not  prepared  to  exnress  an  opinion  on  the 
subject.  He  thought,  however,  the  special 
assignment  in  the  case  for  the  benefit  of 
creditors  sufficient  to  vest  the  title  in  the 
assignee  as  against  the  attaching  creditor, 
and  upon  that  ground  he  concurred  in  af- 
firming the  decree. 

ANDERSON,  J.,  concurred  with  STA- 
PLES, J. 

Decree  affirmed. 


134      ♦Slaughters  v.  Farland's  Ex'x. 

November   Term,    1878,    Richifiond. 

1 .  Appeal  —  Objection*  —  "Waiver.  —  S  brings 
debt  against  W,  the  maker,  and  H  and  F,  endorsers 
of  a  negotiable  note.  There  is  an  office  judgment 
at  rules  against  all  the  defendants.  At  the  next 
rules,  office  judgment  confirmed  as  to  W  and  11; 
death   of    F    suggested.      At   the    next   term   of   the 


court  there  is  judgment  ac^ainst  W  and  H.  After- 
wards scire  facias  issued  and  served  on  F*s  execn- 
trix  to  revive  the  action,  and  she  appears  and  pleads 
nil  debit,  and  obtains  continuance;  and  this  is  re- 
peated. There  are  three  trials,  and  verdict  in  her 
favor — Held:  That  F's  executrix,  not  having  made 
any  question  in  the  court  below  as  to  the  revival 
of  the  suit  against  her  by  scire  facias,  she  must  be 
held  to  have  waived  the  question,  and  she  cannot 
make  it  in  the  appellate  court. 
2.  Notice  of  Dliihonor — Notarr**  Certlfl- 
cate.* — The  certificate  of  the  notary  that  he  gave 
notice  of  protest  of  note  for  non-payment  sent  by 
mail  to  the  place  of  residence  of  endorser  whilst 
there  was  a  mail  communication  between  the  place 
of  starting  and  the  residence,  though  not  by  the  <U- 
rect  route,  held  to  be  sufficient  evidence  of  notice. 

The  case  is  fully  stated  by  Judge  Mon- 
cure  in  his  opinion. 

J.  M.  Mathews,  for  the  appellant. 
There  was  no  counsel  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Essex  county,  rendered  on  the 
11th  day  of  May,  1872,  in  an  action  of 
13i(  debt  then  pending  in  said  court  in  *thc 
name  of  the  plaintiffs  in  error,  Fanny 
Slaughter  and  Matilda  Slaughter,  against 
the  defendant  in  error,  Ellen  D.  Farland, 
executrix  of  the  last  will  and  testament  of 
Zebulon  S..  alias  Z.  S.  Farland,  deceased, 
who  in  his  lifetime  was  sued  with  George 
T.,  alias  George  T.  Wright,  and  Robert  S., 
alias  R.  S.  Hipkins. 

The  original  action  was  brought  in  the  said 
court  on  the  19th  day  of  August,  1868;  the 
writ  was  returnable  to  September  rules  next 
thereafter,  and  was  returned  duly  executed 
on  all  the  defendants.  At  the  same  rules  a 
declaration  was  filed  in  the  case,  which  is  in 
the  due  form  of  a  declaration  in  an  action  of 
debt  on  a  protested  negotiable  note,  payable 
at  the  Bank  of  Commerce,  Fredericksburg. 
!  against  the  maker  and  endorsers  thereof.  At 
■  the  same  rules  a  common  order  was  en- 
I  tered  against  all  three  of  the  defendants,  the 
maker  and  the  two  endorsers  of  the  note. 
At  the  next  rules,  to-wit:  on  the  5th  day  of 
October,  1868.  the  common  order  or  condi- 
tional judgment  entered  against  two  of  the 
defendants,  to-wit:  the  maker,  Wright,  and 
first  endorser,  Hipkins,  at  the  last  rules  was 
confirmed,  and  it  was  suggested  that  the 
other  defendant,  Zegulon  S.,  alias  Z.  S.  Far- 
land,  was  dead.  At  the  next  succeeding  term 
of  the  said  court,  to-wit:  on  the  18th  day  of 
November,  1868.  being  the  last  day  of  the  slid 
term,  an  order  was  made  in  the  case  stating 
that  the  plaintiffs  on  that  day  came  by  their 
attorneys,  and  the  said  defendants.  Wright 
and  Hipkins,  being  again  solemnly  called  and 
failing  to  appear,  and  the  judgment  obtained 
against  them  at  rules  not  having  been  set 
aside,  and  the  plaintiffs  being  then  entitled 

*!VotlGe  of  DlHlionor~lfotar7*a  Certlf- 
cate. — For  rule  as  to  certificate  of  notary  as  evi- 
dence of  notice  of  dishonor,  see  generally  4  Am.  4 
Kng.   Enc.   t^aw  388. 
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to  a  final  judgment,  it  was  therefore  consid- 
ered by  the  court  that  the  plaintiffs  recover 
against  the  said  defendants  the  sum  of  $687.- 
M,  with  interest  thereon  at  six  per  centum 
per  annum  from  the  1st  day  of  April,  1862. 
till  paid,  and  also  $2.85  cents,  the  charges  of 
protest  of  the  said  note,  and  also  the  plain- 
tiffs' costs  of  suit,  $7.32  cents. 

136  ♦On  the  15th  day  of  September,  1869, 
the  plaintiffs  sued  out  of  the  clerk's 

office  of  said  court  a  scire  facias  to  revive  the 
said  action  against  Ellen  D.  Farland,  execu- 
trix of  the  last  will  and  testament  of  the 
said  Zebulon  S.,  alias  Z.  S.  Farland,  deceased. 

Afterwards,  to- wit:  at  rules  held  at  the 
clerk's  office  of  said  court  on  the  4th  day  of 
October,  1869,  the  scire  facias  aforesaid  hav- 
ing been  returned  executed,  it  was  ordered 
that  the  cause  stand  and  be  revived  against 
the  said  Ellen  D.  Farland  as  executrix  afore- 
said, and  be  in  all  things  in  the  same  plight 
and  condition  it  was  in  at  the  time  of  the 
death  of  said  Zebulon  S.,  alias  Z.  S.  Farland, 
deceased;  and  on  the  motion  of  the  plaintiffs 
it  was  further  ordered  that  the  conditional 
judgment  against  the  said  defendant,  Zebu- 
lon S.,  alias  Z.  S.  Farland,  be  confirmed. 

And  at  a  circuit  court  continued  and  held 
for  said  county,  on  the  17th  day  of  Novem- 
ber, 1869,  came  the  said  parties  to  the  said 
revived  action  by  their  attorneys,  and  on 
the  motion  of  the  defendant  the  judgment 
obtained  against  her  in  the  clerk's  office  in 
the  cause  was  set  aside,  and  the  said  de- 
fendant plead  "nil  debit"  and  "offsets,"  to 
which  said  pleas  the  plaintiffs  replied  gener- 
ally, and  issues  were  thereupon  joined  by 
the  parties,  and  leave  was  ^ven  to  the  de- 
fendant to  file  special  pleas  m  writing  within 
ninety  days,  and  the  cause  was  continued 
till  the  next  term. 

At  the  next  term,  to-wit:  on  the  28th  day 
of  April.  1870,  on  the  motion  of  the  defend- 
ant it  was  ordered  that  the  cause  be  contin- 
ued for  her  and  at  her  costs  for  that  term. 

At  the  next  term,  to-wit:  on  the  15th  day 
of  November,  1870,  on  the  motion  of  the 
defendant  she  was  permitted  to  file  the 
special  pleas  in  writing  which  leave  was 
given  her  to  file  at  November  term,  1869,  and 
the  plaintiffs  filed  a  general   demurrer 

137  to  said  special   pleas,   in   ♦which   de- 
murrer the  defendant  joined,  and  which, 

upon  being  argued,  the  court  sustained. 
Whereupon  the  issues  joined  in  the  cause 
were  tried  by  jury,  which  found  a  verdict 
for  the  plaintiffs  for  the  sum  of  $491.10.  On 
the  motion  of  the  plaintiffs  the  verdict  was 
set  aside  and  a  new  trial  was  granted  them, 
and  thereupon  the  cause  was  continued  till 
the  next  term. 

At  the  next  term,  to-wit:  on  the  13th  day 
of  May,  1871,  the. case  was  tried  by  a  jury 
upon  the  issues  joined  thereon,  but  the  jury 
being  unable  to  agree  was  discharged,  and 
the  cause  was  continued  till  the  next  term 
for  a  new  trial  to  be  had  therein. 

At  the  next  term,  to-wit:  on  the  14th  day 
of  November,  1871,  on  the  motion  of  the  de- 
fendant it  was  ordered  that  the  cause  be  con- 
tinued for  her  and  at  her  costs  at  that  term. 

At  the  next  terra,  to-wit:    on  the  13th  day 


of  May,  1872,  came  the  parties  aforesaid  by 
their  attorneys,  and  neither  party,  plaintiffs 
nor  defendant,  demanding  a  jury,  the  whole 
matter  of  law  and  fact  was  submitted  to  the 
court.  Whereupon  it  was  considered  by  the 
court  that  the  plaintiffs  take  nothing  by_their 
bill,  but  for  their  false  clamor  be  in  mercy, 
&c.,  and  that  the  defendant  recover  against 
the  plaintiffs  her  costs  by  her  about  her  de- 
fence in  that  behalf  expended,  and  that  the 
defendant  go  thereof  without  day. 

The  plaintiffs  excepted  to  the  said  judg- 
ment of  the  court,  and  tendered  their  bill 
of  exceptions,  which  was  made  a  part  of  the 
record,  and  is  in  the  words  and  figures  fol- 
lowing, to-wit: 

"Be  it  remembered  that  on  the  calling  of 
this  cause  the  parties,  by  their  attorneys, 
announced  themselves  as  ready  for  the  trial  •£ 
the  cause,  and  none  of  the  parties  demanding 
that  the  cause  be  tried  by  a  jury,  the  whole 

matter  of  law  and  fact  was  heard  by  the 
188      court.     The  ♦plaintiffs,  to  prove  and 

maintain  the  issue  on  their  part,  showed 
as  evidence  to  the  court  the  note  in  writing 
on  which  this  suit  was  instituted,  with  all 
the  indorsements  thereon,  in  the  words  and 
figures  following,  to-wit: 

"Tappahannock,  29th  November,  1861. 

"Four  months  after  date  I  promise  to  pay 
to  the  order  of  Robert  S.  Hipkins  six  hun- 
dred and  eighty-seven  dollars  and  fifty-four 
cents,  value  received,  payable  at  Bank  of 
Commerce,  Fredericksburg. 

687.54;  4,270  Geo.  T.Wright. 

687.54  due  Nov.  29th.         Geo.  T.  Wright 

R.   S.   Hipkins. 
Z.  S.  Farland." 

And  also  the  protest  in  writing  of  the  said 
note  in  the  words  and  figures  following,  to- 
wit: 

Then  follows  a  copy  of  the  note,  after  which 
is  the  notarial  certificate,  in  these  words: 
State   of   Virginia,   District   of    Fredericks- 
burg, to-wit: 

Be  it  known,  that  on  the  first  day  of  April, 
in  the  year  of  our  Lord"  one  thousand  eight 
hundred  and  sixty-two,  at  the  request  of  the 
cashier  of  the  Bank  of  Commerce,  at  Fred- 
ericksburg, I,  Samuel  S.  Howison,  notary 
public  for  the  district  aforesaid,  by  lawful  au- 
thority, duly  commissioned  and  qualified,  pre- 
sented at  the  Bank  of  Commerce,  where  the 
same  was  made  payable,  the  original  note 
(whereof  the  above  is  a  true  copy),  and  de- 
manded payment  of  the  same,  which  was 
refused;  therefore  the  said  notary  has  pro- 
tested, and  do  by  these  presents  solemnly 
protest  against  the  drawer  or  drawers  of  the 
said  note,  and  all  others  to  whom  it  doth  or 
may  concern,  to  avail  for  the  principal  sum, 
together  with  all  interest,  exchange,  costs 
and  damages  suffered  and  to  be  suffered 
for  non-payment  thereof.  Whereupon 
139  I  gave  notice  of  the  said  *protest  to 
the  parties  concerned  as  follows,  viz: 
notice  for  drawer  and  two  first  endorsers 
at  Tappphannock,  Virginia,  and  to  last  en- 
dorsers   in    person    at    Fredericksburg,    in- 
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forming  them  respectively  that  they  were  ! 
liable   tor   the   payment   of   said   note.      In 
testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  my  office  on 
the  I9t  day  of  April,  1862. 

S.    S.    Howison,    Notary    Public. 
Fredericksburg,     Virginia — Notary     Public, 
D.  S.  U. 

Tax  on  seal $1  50 

Cost  of  protest 1  00 

Extra  notices 20 

Paid   postage 15 


Protest  book  AA.,  44. 


$2  85 


And  the  plaintiffs,  further  to  prove  and 
maintain  the   issue  on  their  part,  showed  in 
evidence  to  the  jury,  by  one  witness,  R.  A. 
Cauthorn,  that   he   was    postmaster   at   the 
town  of  Tappahannock,  in  the  state  of  Vir- 
ginia,   from    sometime    early    in    the    year 
1861,  to  sometime  in  the  month  of  May,  1862 ; 
that   on   the   3lst   day   of   March,   1862,   he 
mailed  a  letter  at  the  postoffice  in  Tappa- 
hannock  to    Fredericksburg,   in    said    state, 
and  sent  it  by  the  Fredericksburg  mail;  that 
shortly  thereafter  (the  precise  day  not  recol- 
lected), he  received  a  letter  from  Fredericks- 
burg, dated   5th  of  April,  1862,  in  reply  to 
his  letter;  that  he  does  not  know  whether 
the  reply  letter  came  by  the  direct  mail  from 
Fredericksburg    to   Tappanhannock,   or   via 
Richmond  city;  that  he  knows  of  no  irregu- 
larity or  obstruction  of  mail   communication 
about  the  1st  of  April,  1862,  between  Freder- 
icksburg and    Tappahannock;  that  his  prac- 
tice about  that  time  was  to  send  the  mail 
for     Fredericksburg    via     Richmond     city; 
that  during  the  entire  month  of  April,  1862, 
Tappahannock   was  the  postoffice  of 
140      *the  defendant,  Z.  S.  Farland,  and  that 
for  the  same  time  and  up  to  the  sum- 
mer of  that   year,  there  was   regular  mail 
conHDunication    between    Tappahannock    and 
Richmond,   and   that   mail   matter    frequently 
came   from   Fredericksburg  to   Tappahannock 
via    Richmond.     And    the     defendants,    to 
prove  and  maintain  the  said  issue  on  their 
part,  showed  in  evidence  to  the  court,  by 
one  witness,  James  H.  Muse,  that  he,  the  said 
Muse,   was   commissary   for   the    Fifty-fifth 
Virginia     regiment;     that   the    mail    carrier 
from     Fredericksburg     to     Tappahannock 
boarded  with  him;  that  he  did  not  come  to 
Tappahannock   from   the   1st   to  the   3d   of 
April,  ld62,  when  the  witness  left  with  the 
regiment,   and   that    if  the    mail    had    been 
brought  from  Fredericksburg  to  Tappahan- 
nock between  the  3d  and  the  6th,  oyer  the 
regular  route,  he  should  have  known  it;  that 
the  said  regiment  was  ordered  to  Fredericks- 
burg,  and    on    the    3d    of    April,    1862,    left 
Tappahannock  and  went  so  far  as  Lloyd's,  in 
Buex   county;   on  the  next   day   to   Loretto, 
in  said  county;  on  the  next  day  (the  5th) 
to  Port  Royal,  and  on  the  next  day  (the  6th) 
to  Massaponax  swamp,  near  Fredericksburg; 
that  he  accompanied  the  regiment,  and  dur- 
ing this   time,   from   the   3d   to   the   6th   of 
April,    1862,   inclusive,   he   was   satisfied   that 
no   mail    conveyance   passed    on   the   direct 
route   (over  which  the  regiment  travelled) 


between  Fredericksburg  and  Tappahannock; 
that  for  several  days  the  regiment  was  de- 
tained at  the  said  swamp,  which  was  so 
much  swollen  that  it  was  impossible  to  cross 
it;  that  said  Z.  S.  Farland  on  the  3d  day  of 
April,  1862,  went  out  in  the  country  to  place 
his  family  with  P.  A.  Sandy,  and  said  Far- 
land  went  with  the  said  regiment  and  re- 
mained for  some  time;  that  at  and  about 
this  time  the  cars  were  running  between 
Fredericksburg  and  Richmond.  And  the 
defendants,  further  to  prove  and  maintain 
the  issue  on  their  part,  showed  in  evidence 
to  the  jury,  by  one  witness,  John  T.  Borghar, 
that  the  aforesaid  regiment  left  Tap- 
141  pahannock  ♦for  Fredericksburg  on 
the  5th  day  of  April,  1862,  and  on 
reaching  Port  Royal  remained  there  two 
days  and  nights,  because  of  high  water  at 
the  Massaponax  swamp,  ^nd  then  proceeded 
to  Fredericksburg. 

And  the  defendants,  further  to  prove  and 
maintain  the  issue  on  their  part,  showed  in 
evidence  to  the  jury  the  deposition  of  one 
witness,  S.  S.  Howison,  in  the  words  and 
figures: 

"The  deponent  being  first  duly  sworn, 
deposeth  and  saith: 

"First  question  by  defendant's  counsel: 
Were  you  a  notary  public  of  the  corporation 
or  district  of  Fredericksburg,  state  of  Vir- 
ginia, in  the  year  1862,  and  if  yea,  when  and 
by  whom  were  you  appointed? 

"Answer:  I  was  commissioned  a  notary 
public  by  Governor  John  Letcher,  in  the 
early  part  of  1861,  as  far  as  my  memor>' 
;  serves  me ;  I  cannot  state  positively  the  dite 
I  of  my  commission ;  under  the  same  commis- 
sion I  protested  the  note  above-mentioned; 
I  never  gave  any  notice  to  any  of  the  parties 
of  the  removal  of  any  of  the  effects  of  the 
Bank  of  Commerce,  nor  do  I  know  that  any 
formal  notice  was  given  by  any  of  its  officers. 
The  specie  of  the  bank  was  removed,  accord- 
ing to  my  recollection,  in  April,  1862;  the 
books  and  all  its  papers  were  stowed  away  in 
a  vault  under  a  store  in  Fredericksburg  for 
some  months.  I  do  not  believe  the  bank  did 
any  regular  business  after  1862;  it  was  en- 
gaged simply  in  closing  up  the  specie  of 
the  bank.  I  think  it  was  moved  on  the  3d  of 
April;  the  event  being  precipitated  by  the 
presence  of  General  Augur's  United  States 
army  brigade  on  the  Stafford  side  of  the 
Rappahannock  river,  opposite  the  town  of 
Fredericksburg.  The  books  and  papers  of 
the  bank  were  moved  from  the  banking 
rooms  and  stowed  away  in  the  vault  under 
the  store  in  Fredericksburg,  as  before 
142  stated,  about  the  same  date,  viz :  on  *the 
night  of  the  3d  of  April,  or  the  room- 
ing of  the  4th  of  April. 

"And  further  this  deponent  saith  not. 

S.  S.  Howison." 

"And  this  being  all  the  evidence  offered  in 
the  said  cause,  the  court  having  considered 
the  same  and  the  arguments  of  counsel,  ad- 
judged that  the  plaintiffs  take  nothing  by 
their  bill,  but  for  their  false  clamor  be  in 
mercy,  &c.,  and  that  the  defendants  recover 
against   the   plaintiffs   their   costs   by  them 
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about  their  defence  in  this  behalf  expended. 
To  which  said  judgment  of  the  court  the 
plaintiffs  by  their  counsel  except,  and  ten- 
der this  their  bill  of  exceptions,  and  pray 
that  the  same  may  be  signed,  sealed  and 
enrolled  and  made  a  part  of  the  record  in 
the  said  cause,  which  is  accordingly  done. 

J.  M.  Jeffries,  [Seal.]" 

To  the  said  judgment  of  the  circuit  court 
the  plaintiffs  applied  to  a  judge  of  this  court 
for  a  writ  of  error;  which  was  accordingly 
awarded. 

There  are  but  two  questions  arising  in  this 
case :  one  of  form,  and  the  other  of  substance. 
First,  whether  the  proceeding  by  scire  facias 
against  the  personal  representative  of  one  of 
the  joint  defendants,  who  died  pending  the 
action,  was  valid  and  legal;  and,  second, 
whether  due  notice  of  the  dishonor  of  the  note 
on  which  the  action  was  brought  was  given 
to  the  endorsers,  so  as  to  make  them  liable. 

The  former  question  was  not  raised  by  any 
of  the  parties,  either  in  the  court  below  or  in 
this  court  And  if  it  might  have  been  suc- 
cessfully raised  by  any  party  in  the  court  be- 
low, it  was  waived  by  the  acts  and  proceed- 
ings of  the  parties  in  the  case  in  that 
court,  and  they  are  concluded  from  now 
making  it  in  this  court.  The  action  was 
brought,  as  we  have  seen  from  the 
143  preceding  statement  ♦of  the  case,  by 
the  holders  against  the  maker  and  two 
endorsers  of  a  protested  negotiable  note  pay- 
able at  a  bank.  Though  the  contract  of  the 
maker  and  endorsers  was,  in  its  nature,  the 
several  contract  of  the  parties,  yet  the 
statute  authorized  a  joint  action  to  be 
brought  by  the  holders  against  the  maker 
and  the  endorsers,  thus  treating  it  as  a 
joint  contract  of  the  parties.  The  holders 
had  a  right  of  election  to  bring  a  joint 
action  against  the  maker  and  endorsers  or  a 
several  action  against  each.  But  by  bring- 
ing a  joint  action  against  all,  the  contract 
must  be  considered  as  a  joint  one  quo  ad 
the  action,  which  is  subject  to  the  same 
rales  which  govern  any  other  action  against 
several  upon  a  joint  contract. 

The  last  endorser  in  this  case,  Z.  S.  Far- 
land,  died  pending  the  action,  after  the 
common  order  had  been  entered  against  all 
the  defendants  at  rules,  but  before  it  had 
been  confirmed  against  any  of  them  at  the 
succeeding  rules.  At  the  latter  rules  the 
death  of  the  said  Z.  S.  Farland  was  sug- 
gested, and  the  common  order  was  confirmed 
against  the  other  defendants.  At  the  next 
succeeding  term  of  the  circuit  court,  no 
defence  having  been  made  by  the  said  other 
defendants,  the  office  judgment  against  them 
became  a  judgment  of  the  last  day  of  that 
term.  No  notice  was  then  taken  of  the  other 
defendant,  Z.  S.  Farland,  nor  was  any  abate- 
ment or  discontinuance  of  the  case  ever 
entered  as  to  him.  nor  was  any  further  notice 
taken  of  him  after  the  suggestion  of  his 
death,  on  the  5th  day  of  October,  1868,  until 
the  15th  day  of  September,  1869,  when  a  scire 
facias  was  sued  out  by  the  plaintiff  to  revive 
the  action  against  Ellen  D.  Farland,  execu- 
trix of  the  last  will  and  testament  of  the  said 


Z.  S.  Farland.  The  said  scire  facias  was 
returned  duly  executed  on  her,  and  she  did 
not  move  to  quash  it  nor  demur  to  it  upon 
the  ground  that  there  could  be  no  proceeding 
against  her  except  by  a  new  action,  nor  upon 
any  other  ground.     What  would  have 

144  been  the  effect  of  ♦such  an  objection  to 
the  scire   facias  is  a  question  which 

need  not  now  be  decided.  It  is  enough  to 
say,  that  whatever  right  she  may  have  had, 
if  any,  to  make  such  an  objection  was  waived 
by  not  making  it,  and  by  her  own  subsequent 
conduct  in  the  case.  On  the  17th  day  of 
November,  1869,  on  the  motion  of  the  said 
defendant,  she  plead  "nil  debit"  and  "off- 
sets," on  which  issues  were  joined  between 
the  parties.  She  obtained  leave  to  file  special 
pleas  in  writing  within  ninety  days.' and  the 
cause  was  continued  until  the  next  term. 
The  cause  was  twice  afterwards  continued 
on  her  motion  and  at  her  costs.  And  there 
were  various  other  proceedings  in  the  case, 
which  are  fully  set  out  in  the  statement  of 
the  case,  and  need  not  be  here  repeated,  but 
which  are  conclusive  against  any  right  on 
her  part,  at  this  time,  if  any  such  right  ever 
existed,  to  object  to  the  proceeding  against 
her  by  scire  facias. 

We,  therefore,  now  proceed  to  consider  the 
only  remaining  question  in  the  case,  and  the 
only  question  raised  and  relied  on  in  it  by 
defendant,  Ellen  D.  Farland,  executrix  of  the 
Z.  S.  Farland,  deceased;  that  is,  whether  it 
appears  from  the  evidence  in  the  record  that 
due  notice  of  the  dishonor  of  the  note  was 
given  to  the  said  endorser,  Z.  S.  Farland. 

The  note  was  payable  at  the  "Bank  of 
Commerce,  Fredericksburg,"  and  was  due 
and  payable  on  the  1st  day  of  April,  1862. 
The  evidence  of  its  presentation  for  payment, 
its  dishonor,  the  protest  for  non-payment,  and 
the  notices  which  were  given  to  the  maker 
and  endorsers  of  such  dishonor,  and  that 
they  were  looked  to  for  payment,  is  con- 
tained in  the  notarial  certificate  which  is 
made  a  part  of  the  record,  and  is  certified, 
with  the  other  evidence,  in  the  bill  of  excep- 
tions taken  to  the  judgment  of  the  court  in 
the  case.  That  the  note  was  duly  presented 
for  payment  at  the  Bank  of  Commerce,  Fred- 
ericksburg, on  the  day  on  which  it  was 

145  payable  and  ♦payment  was  then  and 
there    duly    demanded,    but    was    not 

made,  and  that  the  note  was  then  and  there 
duly  protested  for  non-payment,  are  facts 
which  are  set  out  in  the  notarial  certificate 
of  protest,  and  are  not  and  cannot  success- 
fully be  denied.  Was  due  notice  given  to 
the  endorsers  to  bind  them? 

What  is  said  in  the  said  certificate  on  this 
subject? 

The  statute  declares  what  contracts  shall 
be  deemed  negotiable,  and  may,  upon  being 
dishonored  for  non-acceptance  or  non-pay- 
ment, be  protested;  and  that  the  protest  in 
such  cases  "shall  be  prima  facie  evidence  of 
what  is  stated  therein,  or  at  the  foot  or  on 
the  back  thereof,  in  relation  to  presentment, 
dishonor,  and  notice  thereof."  Code.  p.  987 
ch.  141,  §§  7  and  8. 

Now,  "what  is  stated  therein,  or  at  the  foot 
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thereof,  or  on  the  back  thereof,  in  relation 
to  presentment,  dishonor,  and  notice,"  as 
aforesaid?  As  to  presentment  and  dishonor, 
there  can  be  no  difficulty  nor  any  question. 
But  as  to  notice? 

It  is  stated  on  the  certificate  of  protest 
aforesaid,  as  to  notice,  as  follows:  **where- 
upon" — that  is,  upon  the  protest  of  the  note 
for  non-payment — ^**I  gave  notice  of  the  said 
protest  to  the  parties  concerned  as  follows, 
viz :  Notice  for  drawers  and  two  first  endors- 
ers at  Tappahannock,  Va.,  and  to  last  endorsers 
in  person  at  Fredericksburg,  informing  them, 
respectively,  that  they  were  liable  for  the  pay- 
ment of  said  note."  And  at  the  foot  of  the 
protest  is  a  statement  of  the  items  of  the 
costs  of  protest,  amounting  together  to  $2.85, 
oie  of  which  items  is  this :  "Paid  postage, 
15"  (cents).  And  this  seems,  by  a  memo- 
randum at  the  foot  of  said  statement,  to  have 
been  entered  in  "Protest  book  A  A,  pa^e  44." 

It  thus  appears  from  the  said  certificate, 

and  what  is  stated  thereon  and  at  the  foot  of 

it,  that  after  the  said  protest  was  made, 

146  and  on  the  same  day,  notice  of  ♦the  said 
protest    was    given    to    the    two    first 

endorsers  (one  of  whom,  the  second,  was  the 
said  Z.  S.  Farland)  informing  them,  respec- 
tively, that  they  were  liable  for  the  payment  of 
said  note.  Now,  here  is  positive  evidence  of 
the  fact  of  notice  of  the  protest,  and  given  by 
the  notary  to  the  endorser  Farland  on  the  day 
of  the  protest.  Such  notice  might  legally  have 
been  given  to  said  Farland  either  in  person 
or  by  letter  sent  through  the  post-office.  It 
appears  that  such  notice  was  in  fact  given  in 
the  latter  way.  Tappahannock  is  about  sixty 
miles  from  Fredericksburg,  and  notice  could 
not  well  have  been  given  by  the  notary  to  the 
endorsers  residing  there  in  person  without 
employing,  at  heavy  expense,  a  special  agent 
for  that  purpose,  and  no  charge  was  made  by 
the  notary  for  any  such  expense.  It  is  stated 
in  the  certificate  that  notice  was  given  to  the 
"last  endorsers  in  person  at  Fredericksburg," 
no  doubt  because  they  resided  there,  where 
the  notary  resided  and  the  protest  was  made; 
which  implies  that  the  notice  stated  in  the 
certificate  to  have  been  given  to  the  "drawer 
and  two  first  endorsers  at  Tappahannock, 
Va.,"  was  not  given  to  them  in  person,  but 
otherwise;  that  is,  through  the  mail.  And 
in  confirmation  of  this  is  the  charge  for 
postage  as  aforesaid.  What  postage  could 
that  be  but  for  notices  sent  by  mail  to  the 
said  parties  at  Tappahannock? 

That  Tappahannock  was  at  that  time  the 
post-office  of  the  said  Z.  S.  Farland,  who 
then  resided  there,  is  certified  as  a  fact 
proved  in  the  cause;  and  also  that  there  was, 
at  that  time,  regular  mail  communication  be- 
tween Fredericksburg  and  Tappahannock. 
Such  communication  may  have  been  via 
Richmond.  But  that  fact,  if  it  was  a  fact, 
can  make  no  difference.  Letters  going  by 
mail  between  the  two  places  no  doubt  went 
as  expeditiously,  or  nearly  so,  via  Rich- 

147  mond  *as  by  the  direct  route,  though  the 
distance  was  somewhat  increased  by  the 

former  mode.  Probably  communication  by 
letter  between  the  two  places  might  be  more 
frequent  via  Richmond  than  directly,  even 
supposing  that  there  was  no  obstruction  of 


the  direct  route.  But  if  the  direct  route  was 
temporarily  obstructed,  as  it  may  have  been 
by  troubles  arising  out  of  the  war,  then  the 
regular  mail  route  during  the  period  of  such 
obstruction  was  via  Richmond;  and  notice 
of  protest  sent  in  a  letter  by  that  route  was 
reasonable  and  sufficient. 

The  authorities  cited  by  the  learned  coun- 
sel for  the  plaintiffs  in  error  clearly  show 
that  the  notice  proved  to  have  been  given  to 
the    said    Z.    S.    Farland    as    aforesaid  was 
sufficient.     All  or  most  of  the  cases  which 
have  any  material   bearing  upon  the  subject 
are  referred  to  and  their  substance  stated  in  2 
Robinson's    Pract.,   new   edition,   pp.   191-211; 
and  1  American  Leading  Cases,  249-259.  The 
Bank  of  Columbia  v.  Lawrence,  and  the  notes 
to  that  case.  See  also  26  Gratt.  pp.  806  and  807. 
The  court  is  therefore  of  opmion  that  the 
judgement   of    the    circuit    court,    against  the 
plaintiffs  in  this  case,  is  erroneous  and  ought 
to  be  reversed  and  annulled,  with  costs,  and 
a  judgment   rendered  against  the  defendant, 
to  be  levied  de  bonis  testatoris  for  the  amount 
of  the  said  negotiable  note,  with  legal  inter- 
est from  the  day  on  which  it  became  pa}'able 
until  payment,  and  costs  of  protest  and  costs 
of  suit  in  the  said  circuit  court. 
The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
said  judgment  is  erroneous.    Therefore 
148       it  is  considered  by  the  court  *that  the 
same  be  reversed   and   annulled,  and 
;  that  the  plaintiffs  recover  against  the  defend- 
ant  their  costs   by  them   expended  in  the 
I  prosecution  of  the  writ  of  error  aforesaid 
:  here,  to  be  levied  of  the  goods  and  chattels 
I  of  the  decedent  in  the  hands  of  the  defendant 
to  be  administered.     And  this  court  procecd- 
;  ing  to   render  such  judgment   as  the  said 
circuit  court  ought  to  have  rendered,  it  is 
further  considered   by  this   court  that  the 
plaintiffs  recover  against  the  defendant  the 
sum  of  six  hundred  and  eighty-seven  dol- 
lars and  fifty-four  cents,  the  principal  of  the 
negotiable  note  upon  which  this  action  was 
instituted,  and  also  two   dollars  and  eighty- 
five  cents,  the  charges  of  protest  of  the  said 
negotiable  note,  making  together  the  sum  of 
six  hundred  and  ninety  dollars  and  thirty-nine 
cents,   with   interest  thereon     at     six    per 
centum  per  annum  from  the  1st  day  of  April, 
1862,  till  paid,  and  also  their  costs  by  them 
in  this  behalf  in  the  said  circuit  court  ex- 
pended, to  be  levied  of  the  goods  and  chat- 
tels of  the   decedent   in   the   hands  of  the 
defendant  to  be  administered;   which  is  or- 
dered to  be  certified  to  the  said  circuit  court 
of  Essex  county. 
Judgment  reversed. 
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*Vcst  V.  Michie. 

[31    Am.   Rep.   722.] 
November   Term,    1878,    Richmond. 


1.  Unrecorded  Deed  —  Notice  —  AttesHaV 
IVttneaa.* — V,  one  of  the  witnesses  to  an  on- 
recorded  deed  of  trust  upon  land,  to  secure  debts, 

i__i^^  ■  II       ■  II  -  *  ~ 

'Unrecorded  Deeds— Notice.— In  McOaiia- 
chan  V.  Siter,  2  Gratt.  314,  the  court  said:  'The 
doctrine    that    whatever   puts   a   party   upon   enquiry 
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afterwards  became  the  purchaser  of  the  land  from 
the  grantor  in  the  deed  of  trust,  and  paid  the  pur- 
chase money.  Upon  a  bill  to  enforce  the  deed  of 
trust,  charging  V  with  notice  of  the  deed  of  trust, 
which  he  denied — Held:  The  mere  fact  that  he  had 
attested  the  deed  is  not  sufficient  to  affect  him  with 
notice  of  the  deed  of  trust. 
2.  Same — Same — General  Rale. — To  affect  a 
purchaser  for  value  of  land  with  notice  of  an  un- 
recorded deed  of  trust,  the  evidence  must  be  suffi- 
cient to  prove  htm  guilty  of  a  fraud. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Louisa  county,  brought  by  Charles 
H.  Michie  against  James  M.  Vest,  George 
H.  Bramham,  and  the  executor  of  John  R. 
Quarles  to  enforce  the  payment  of  the  bal- 
ance of  purchase  money  of  land  sold  to 
Bramham  by  Michie,  and  afterwards  sold 
by  Bramham  to  Vest.  Bramham  had  given 
a  deed  of  trust  on  the  land  to  secure  the 
purchase  money,  and  both  the  deed  by 
Michie  to  Bramham  and  the  trust  deed  were 
executed  at  the  same  time,  and  both  were 
attested  by  Vest  as  one  of  three  subscribing 
witnesses,  but  the  deed  of  trust  was  never 
recorded.  Vest  answered,  denying  all 
knowledge  of  the  deed  of  trust  when  he 
purchased  and  paid  for  the  land,  and  there 
was  no  evidence  o^i  the  subject;  and  the 
only  question  in  this  court  was  whether  his 
having  attested  the  deed  was  sufficient  to 
establish  the  notice  to  him. 

The  cause  came  on  to  be  heard  on  the 
150  22d  of  September,  ♦1873,  when  the 
court  held  that  Vest  had  notice  of 
the  deed  of  trust,  and  that  the  land  was 
subject  to  satisfy  the  balance  of  the  pur- 
chase money  due  from  Bramham  to  Michie. 
And  thereupon  Vest  applied  to  this  court  for 
an  appeal;  which  was  allowed.  The  facts  are 
stated  by  Judge  Anderson  in  his  opinion. 

Guy  &  Gilliam  and  F.  V.  Winston,  for 
the  appellant. 

John  Hunter,  for  the  appellee. 

AXDERSON,  J.,  delivered  the  opinion  of 
the  court. 

Charles  H.  Michie,  by  deed  bearing  date 
the  2d  of  February,  1859,  conveyed  certain 
lands  to  George  H.  Bramham,  in  the  county 
of  Louisa,  for  the  consideration  of  $7,500,  the 
receipt  whereof  is  acknowledged  on  the  face 
of  the  deed;  and  on  the  same  day  the  said 
George  H.  Bramham  conveyed  the  said 
lands  to  John  R.  Quarles  in  trust  to  secure 
the  payment  of  three  bonds,  each  for  $2,500 
— one  payable  the  1st  of  May,  1859.  one 
payable  the  1st  of  May,  1860.  and  the  other 
payable  the  1st  of  May,  1861;  the  two  last 
bearing  interest  from  the  1st  of  May,  1859 — 

amounts  to  notice  is  inappKcable  to  the  provisions  of 
the  statute  in  regard  both  to  registered  and  unregis- 
tered conveyances.  •  •  •  The  notice  in  point  of  fact 
must  be  sudi  as  to  affect  the  conscience  of  the  subse- 
quent purchase  or  incumbrances."  See  also  Mundy  v. 
Vawtcr,  3  Gratt.  518;  Ellison  v.  Turpin,  44  W.  Va. 
455;  Morrison  v.  Rauscnier,  32  Gratt.  225;  and  note; 
Arbuckle  v.  Gates,  95  Va.  813;  Johnson  v.  Exchange 
Bank,  33  Gratt.  486,  citing  principal  case;  2  Min.  Inst. 
<4th  Ed.)  977;  Hord  v.  Colbert,  28  Gratt.  49,  and  note. 


which  bonds  were  executed  *by  the  said 
Bramham  to  the  said  Michie  for  the  pur- 
chase money  of  the  said  lands.  Both  deeds 
are  witnessed  by  Charles  Quarles,  James  M. 
Vest,  and  William  J.  Johnston. 

On  the  1st  of  October  of  the  same  year 
George  H.  Bramham  and  wife  conveyed  the 
same  lands,  by  deed  of  that  date,  to  said 
James  M.  Vest  for  the  consideration  of  $7,500, 
the  receipt  whereof  is  acknowledged  by  the 
deed.  The  deed  from  Michie  to  Bramham, 
and  the  deed  from  Bramham  to  Vest,  are 
both  admitted  to  record  on  the  same  day — 
January    16,    1860 — the   former   being 

151  proved  by  two  of  the  subscribing  ♦wit- 
nesses, William  J.  Johnston  and  James 

M.  Vest.  The  deed  of  trust  has  never  been 
recorded.  But  some  time  after  it  was  exe- 
cuted, and  before  Bramham  sold  to  Vest, 
Michie  removed  to  Missouri  and  carried  it 
with  him,  but  left  the  second  and  third  bonds 
here  in  the  hands  of  his  attorney.  The  first 
bond  has  been  wholly  paid — and  probably 
before  he  left — and  the  second  bond,  as  ad- 
mitted by  the  will,  up  to  the  22d  of  Feb- 
ruary, 1861,  had  been  paid  with  the  exception 
of  $135  or  $140,  due  as  of  that  date.  The 
third  and  last  bond  is  wholly  unpaid.  And 
this  bill  was  brought  to  enforce  the  deed  of 
trust  and  subject  the  lands  to  sale  to  satisfy 
the  balance  due.  The  bill  alleges  that  al- 
though the  deed  of  trust  was  never  registered, 
the  subsequent  purchaser  had  notice  of  its 
existence  when  he  purchased  from  Bram- 
ham and  paid  him  the  purchase  money,  and 
that  the  lands  in  his  hands  are  chargeable 
with  the  debt  secured  to  him  by  said  deed  of 
trust;  and  he  relies  upon  the  fact  of  his  hav- 
ing witnessed  the  deed,  under  the  circum- 
stances, as  evidence  that  he  had  notice. 

Whilst  it  is  held  that  the  fact  of  notice  may 
be  inferred  from  circumstances  as  well  as 
proved  by  direct  evidence,  the  proof  must  be 
such  as  to  affect  the  conscience  of  the  pur- 
chaser, and  must  be  so  strong  and  clear  as  to 
fix  upon  him  the  imputation  of  mala  fides. 
3  Gratt.  494,  545.  Munday  v.  Vawter  &  als.; 
2  Gratt.  280,  313,  McClanachan  &  als.  v. 
Stiter,  Price  &  Co.,  and  2  Johns.  C.  R.,  Day 
V.  Dunham,  182.  Professor  Minor,  in  his 
admirable  work,  says  the  effect  of  the  notice, 
which  will  charge  a  subsequent  purchaser 
for  valuable  consideration,  and  exclude  him 
from  the  protection  of  the  registry  law,  is  to 
attach  to  the  subsequent  purchaser  the  guilt 
of  fraud.  It  is,  therefore,  never  to  be  pre- 
sumed, but  must  be  proved,  and  proved 
clearly.     A  mere  suspicion  of  notice, 

152  even  though  it  be  a  strong  *suspicion, 
will  not  suffice.     2  Min.    Inst.   887,  2 

edi.,  and  cases  cited. 

The  proof,  relied  on  in  this  case  is  that 
the  appellant  was  a  subscribing  witness  to  the 
deed  of  trust  under  circumstances  which,  it 
is  contended,  show  that  he  was  apprised  of 
the  existence  and  contents  of  the  deed  of 
trust.  Sugden  says  the  better  opinion  is, 
that  being  a  witness  to  the  execution  of  a 
deed  will  not  of  itself  be  notice;  for  a  wit- 
ness in  practice  is  not  witness  to  the  contents 
of  the  deed.  2  Sugd.  \'cnd.,  bottom  p.  lOfiO, 
top  563.    In  Welford  v.  Beezley,  1  Ves.  Sr.  R. 
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7,  Lord  CJliancellor  Eldon  said:  "I  do 
not  think  the  bare  attesting  a  deed  as  a  wit- 
ness will  create  such  a  presumption  of  his 
knowledge  of  the  contents  as  to  affect  him 
with  any  fraud  therein;  for  a  witness  is  only 
to  authenticate  it,  and  not  to  be  presumed 
privy  to  the  contents."  Lord  Kenyon  held, 
m  Harding  v.  Crethorn,  1  Esp.  N.  P.  C.  56, 
that  the  mere  subscribing  an  instrument  as 
a  witness  should  not  bind  the  party  unless 
there  was  some  evidence  that  he  was  ac- 
quainted with  its  contents  at  the  time. 

The  only  case  I  have  found  which  holds  a 
different  doctrine  is  Mocatta  v.  Murgatroyd, 
reported  in  1  P.  Wms.  393;  and  the  editor 
remarks  that  it  has  generally  been  disap- 
proved of,  and  cites  authorities  to  that  effect. 
In  Backett  v.  Cordley,  1  Brown  C.  C.  353,  the 
Lord  Chancellor,  referring  to  it.  says: 
"I  do  not  view  this  as  a  case  that  I  would 
determine  in  the  same  manner;  for,"  he 
remarks,  "a  witness  in  practice  is  not  privy 
to  the  contents  of  the  deed."  If  it  were 
proved  that  all  the  witnesses  were  present 
together  when  they  severally  subscribed  their 
names  as  attesting  witnesses;  or  that  the 
parties  talked  over  the  subject-matter  of  the 
deeds  in  the  presence  of  Mr.  Vest;  or  that 
the  deeds  were  written  in  his  presence,  and 
instructions    given    to   the    draughtsman   in 

his  presence  and  hearing;  or  that 
158      *the  blanks  were  filled  up  by  one  of  the 

subscribing  witnesses  in  his  presence, 
and  he  heard  instructions  g^ven  to  Mr. 
Quarles,  whose  name  he  should  insert  as 
trustee;  or  was  present  when  the  instruction 
was  given ;  it  might  be  inferred  therefrom  that 
he  was  apprised  of  the  character  of  the  in- 
strument he  was  called  on  to  witness.  But 
there  is  no  such  proof.  It  does  not  appear 
that  the  witnesses  were  together  when  they 
signed.  It  does  not  appear  that  the  deeds 
were  written  in  the  presence  of  Mr.  Vest. 
The  presumption  is  rather  to  the  contrary: 
that  they  were  not  written  at  the  time  they 
were  executed,  but  had  been  written  before, 
and  blanks  left  to  be  filled  when  the  parties 
met  to  execute  them;  nor  does  it  appear  that 
Mr.  Vest  was  present  when  Mr.  Quarles  was 
requested  to  fill  the  blanks,  and  when  he 
illed  them  up.  All  we  can  say  is  that  he  may 
have  been  present,  and  that  the  witnesses  may 
have  been  together  when  they  signed;  but 
it  is  only  conjecture.  It  may  have  been 
so,  and  it  may  not  have  been.  There  is  no 
proof  as  to  the  place  or  circumstances  under 
which  the  deeds  were  executed  and  attested: 
whether  it  was  at  a  public  or  private  place; 
whether  it  was  on  a  private  or  public  occa- 
sion; whether  the  -witnesses  were  convened 
at  the  place  for  the  purpose;  or  whether  they 
accidentally  dropped  in  and  were  requested 
to  witness  the  papers;  whether  Mr.  Quarles 
had  filled  up  the  blanks  and  witnessed  both 
papers  before  the  other  two  witnesses  came 
in — hi^  name  is  first  subscribed  to  both 
papers,  whilst  Johnston's  is  subscribed  before 
Vest's  to  one,  and  after  Vest's  to  the  other, 
as  if  both  papers  had  been  attested  by 
Quarles,  and  Vest  and  Johnston  were  then 
called  in,  and  one  of  them  was  handed  to 
Vest  with  a  request  that  he  would  witness  it, 


which  he  did,  and  then  gave  place  to  John- 
ston,   and    he    subscribed    his    name, 

154  ♦and  before  he  left  his  scat  the  other 
paper  was  handed  to  him  to  witness, 

which  he  did,  and  then  gave  place  to  Vest, 
who  witnessed  it  also,  or  vice  versa.  This  all 
might  have  been  done  in  two  or  three  min- 
utes of  time,  without  a  question  bein^  asked. 
The  parties  requesting  their  attestation,  ac- 
knowledging it  to  be  their  act  and  deed  as 
they  handed  the  papers  to  them,  respectively, 
for  their  attestation,  and  having  performed 
what  they  were  requested  to  do,  the  said  Vest, 
or  both  of  them,  may  have  immediately  left 
the  room  without  a  word  be-ng  said  as  to  the 
character  of  the  instruments  they  had  at- 
tested. It  is  not  pretended  that  there  is  any- 
proof  that  it  did  so  occur.  But  it  might  have 
so  occurred,  and  there  is  no  proof  that  it  did 
not;  and  it  is  not  incompatible  with  the  office 
of  the  witness,  which,  as  Lord  Eldon  said, 
is  only  to  authenticate  the  instrument,  and 
is  not  presumed  to  be  privy  to  its  contents. 
And  it  is  not  unusual  in  practice,  for  as 
Lord  Kinyon  said,  a  witness  in  practice  is 
not  privy  to  the  contents  of  a  deed. 

Mr.  Vest  admits  that  the  sale  was  talked  of 
in  the  neighborhood,  and  he  knew  that 
Michie  had  sold  his  land  to  Bramham.  But 
he  does  not  say  when  he  heard  it.  He  knew 
it  before  he  purchased  from  Bramham,  some 
eight  months  after,  for  he  saw  the  deed  from 
Michie  to  Bramham,  which  vested  in  htm  an 
absolute  and  unencumbered  title,  and  ac-  ' 
knowledged  the  payment  of  the  whole  pur- 
chase-money. If  he  had  known  the  character 
and  contents  of  the  papers  which  he  had 
witnessed  on  the  2d  of  February — that  one  of 
them  was  a  deed  conveying  Michie's  lands 
to  Bramham,  and  the  other  was  a  deed  of 
trust  from  Bramham  conveying  the  same 
lands  to  secure  the  payment  of  the  purchase- 
money  to  Michie,  he  would  have  been  likely 
to  have  remembered  the  execution  of  them. 
But  if  he  had  been  just  casually  called  in  to 
witness  two  papers,  without  knowing 

155  *what  they  were,  whilst  his  mind  was 
occupied  with  other  matters,  he  might 

not  have  thought  of  it  again.  And  when  the 
deed  was,  eight  or  eleven  months  after- 
wards, when  it  was  admitted  to  record,  shown 
him,  and  when  he  recognized  his  signature 
as  a  subscribing  witness,  it  might  have  re- 
called to  his  memory  that  he  had  witnessed 
the  execution  of  the  same  paper,  without  re- 
calling to  his  mind  that  he  had  at  the  same 
time  witnessed  another  paper;  and  if  it  did 
it  would  not  inform  him,  or  necessarily  sug- 
gest to  his  mind,  that  the  other  paper  wit- 
nessed by  him  was  a  deed  of  trust.  And  the 
presumption  is  that  it  did  not,  as  he  seems 
not  to  have  felt  any  concern  with  the  deal- 
ings between  Michie  and  Bramham.  He  was 
probably  aware  that  Bramham  was  still 
owing  Michie,  if  not  at  the  time  of  his  pur- 
chase, certainly  prior  to  the  8th  of  January, 
1861,  the  date  of  Bramham's  letter  to  James 
Lasley,  the  agent  of  Charles  Michie.  And 
yet  he  gives  himself  no  concern  about  the 
payments  which  he  had  previously  made  to 
the  said  Bramham,  or  the  large  payment  of 
$2,950,  which   he   subsequently   made  to  him 
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on  the  lOth  of  December,  1861,  whether  the  "  circuit  court,  and  to  dismiss  the  bill  as  to 
money  was  paid  to  Michie  or  not.    He  does  '  Vest  with  costs. 


not  seem  to  regard  himself  as  having  any- 
thing to  do  with  Michie,  who  had  conveyed 


The  decree  was  as  follows: 


mmg  lo  ,«%^""  ^^^»^"»^.'  ,^"°  "*"  convcycu       ^j^^  ^^^^  -^  ^^  opinion,  for  reasons  stated 
the  land  to  Bramham  which  he  had  purchased    •     ^^:,:„„  ^„j  fii^n  «,.th  th^  r^o^rH    thn*  th^ 


156 


X         u-  t.  •     u-  ^       in  writing  and  filed  with  the  record,  that  the 

from  him.  as  he  avers  in  his  answer   or  con-    ^^^^^^     f  ^^^  ^.^^^-^  ^^^^^  j^  erroneous.     It 

ccrned  to  see  to  the  application  of  the  money  j^  therefore  ordered  and  decreed  that  the 
which  he  paid  to  Bramham;  which  he  surely  ^^^^  ^^  ^^^^^^^^  ^„^  annulled,  and  that  the 
would  Imve  been  vigilant  to  do  if  he  had  ,1^^,  Charles  H.  Michie,  pay  to  the  appel- 
known  that  the  said  Michie  had  a  deed  of  i^^^V  his  costs  expended  in  the  prosecution 
trust  upon  the  land  for  which  he  was  paying  ^^  j^j^  ,  ^^^/  ^„^  ^y^-^  court  proceeding 
Bramham  If  he  had  known  that  Mich.c  ^^  ^ake  such  decree  as  ought  to  have  been 
held  a  subsistmg  deed  of  trus  upon  the  land  ^^^^  ^y  the  court  below,  ft  is  ordered  and 
he  had  purchased  for  a  debt  which  Bram-  decreed  that  the  plaintiff's  bill,  as  to  the  de- 
ham  was  owing  him  his  first  concern  would  ^^^^^^^  j^^^^  jg  Vest,  be  dismissed  with 
have  been  to  have  had  that  incumbrance  re-  ^  J^  ^^^  ^^^^^  i^  remanded  to  the 
moved    and  would   have   claimed  the   right  ^j^^^;^   ^^   Louisa   county   for   such   further 

1?  \V\^^'^^  l^^   payments  directly    proceedings  as  to  the  other  defendants  as 
♦to  Michie.  or  his  agent   or  would  at    ^      ^    ^.|j^      ^^ 

least   have    required   that   the   money        Decree  reversed 
should  be  paid  by  Bramham  to  Michie,  and 

the  incumbrance  on  his  land  removed,  neither  ^  

of  which  he  did. 

From  this  fact  a  strong  presumption  arises    158     *King*s  Ex'ors  ft  als.  v.  Malone  ft  als. 

*i'^^•^^^^j*    "5    notice     or    knowledge     that;  November    Term.    1878.    Richmond. 

Michie  held  a  deed  of  trust  upon  his  land. 

And  he  so  avers  in  his  answer,  and  denies  .  ^^  ^  f^^  ^^^ys  before  his  death,  made  a  deed,  by 
that  he  had  any  knowledge  of  the  existence       ^hjch,  in  consideration,  as  expressed  in  the  deed,  of 

$1,000,  he  conveyed  to  his  children.  R  and  E.  four 
hundred  acres  of  land.  M's  estate  proved  to  be  in- 
solvent, and  C  and  C.  two  of  his  creditors,  filed  a 
creditor's  bill  against  R  and  E  to  set  aside  the  deed 
as  made  without  consideration  deemed  valuable  in 
law.  R  and  E  answered,  insisting  the  deed  was  on 
valuable  consideration,  R  claiming  his  father  Vras 
indebted  to  him  for  services  which  he  states,  in 
more  than  $1,500,  and  E  that  he  owed  her,  for 
money  loaned  him  at  different  times,  more  than 
$500.  Whilst  this  suit  was  pending  R  and  E  con- 
veyed to  their  counsel,  J  &  B,  one  undivided  third 
of  the  land  in  consideration  of  services  rendered  and 
to  be  rendered  in  said  suit,  with  this  condition: 
"This  deed  is  intended  to  pass  no  title  whatsoever  to 
said  parties  of  the  second  part  unless  they  succeed 
in  establishing  the  title  of  said  parties  of  the  first 
part  to  the  tract  of  land  hereinbefore  mentioned." 
This  case  was  decided  in  favor  of  the  defendants. 

K.  another  creditor  of  M,  then  filed  a  bill  against  R 
and  E  and  j  &  B.  charging  that  the  deed  to  R  and 
E  was  without  valuable  consideration,  and  was  in- 
tended to  defraud  the  creditors  of  M;  and  the  de- 
fendants had  notice  of  the  fraud.  All  of  them  deny 
notice  of  an  intention  of  M  to  defraud  his  creditors. 
R  and  E  rely  upon  the  same  grounds  stated  in  the 
former  case;  and  J  &  B  insist  that  the  condition  on 
which  the  deed  was  made  to  them  had  been  per- 
formed, and  they  were  purchasers  for  value.  This 
court  held: 

1.  Deeds — Void  aa  to  Creditorn.* — That  upon 
the  evidence  in  this  cause  the  deed  to  R  and  E 
was  made  without  reference  to  any  indebtedness 
of  M  to  R  and  E,  if  any  such  existed,  but  upon 
a  consideration  not  deemed  valuable  in  law,  and 
was  therefore  void  as  to  the  creditors  of  M  at 
the    date   of   the   deed. 

•2.   Same — Condltloim. — That  the  con- 
dition annexed  to  the  deed  to  J  &   B   was 


of  the  deed  of  trust  when  he  purchased  the 
land  from  Bramham,  or  before  he  had  paid 
the  whole  of  the  purchase-money,  so  far  as 
he  remembers  or  believes. 

I  am  of  opinion,  therefore,' that  the  proof 
which   is   necessary   to  establish   the   fact   of 
notice  to  the  subsequent  purchaser,  all  the 
authorities   agree,   must   be   so   strong   and 
clear  as  to  aflFect  his  conscience  and  to  justify 
the  imputation   to  him  of  mala   fides,  this 
record  does  not  exhibit  against  the  appellant, 
and  that  he  was  a  purchaser  without  a  notice 
of    the    prior    incumbrance;    and    that    the 
court  below  erred  in  decreeing  the  sale  of  his 
land  to  satisfy  the  debt  due  from  Bramham  to 
Michie,   instead   of   dismissing   the   plaintiffs 
bill  as  to  him.    And  this  conclusion  is  conso- 
nant with  the  equity  of  the  case.  It  seems  that 
Michie  was  informed  at  least  as  early  as  the  8th 
of  January,  1861,  through  his  agent  (Lasley) 
that  Vest  had  purchased  the  land  from  Bram- 
ham, yet  he  fails  to  have  his  deed  of  trust 
recorded,  or  to  notify  Vest  of  its  existence, 
and  that  there  is  a  balance  of  the  purchase- 
money  due  him  from  Bramham  for  which  he 
holds  the  land  bound  by  virtue  of  his  said 
deed  of  trust.    Nor  docs  he  require  his  agent 
in  this  state,  who  held  Bramham's  bonds,  to 
notify  Vest  that  he  held  them  and  looked 
to  the  land  for  payment;  and  Vest  avers  in 
his  answer  that  he  was  never  notified  by  said 
agent  and  had  no  knowledge  that  he  held  said 
bonds.     The  inference  would  seem  to  be, 
from  these  facts,  that  it  was  understood 
157      between  ♦Michie    and    Bramham  that 
the  deed  of  trust  when  it  was  executed 
should  not  go  to  record,  and  that  it  was  a 
personal  confidence  reposed  by  Michie  in  his 
friend  and  relation,  Bramham,  and  it  is  most 
equitable  that  he  should  now  look  to  him  for 
payment,  and  not  to  the  land  which  Vest  has 
fully  paid  for  without  notice  or  knowledge  of 
his  prior  incumbrance  upon  it   I  am  of  opin- 
ion, therefore,  to   reverse  the   decree  of   the 


159 


*Pareat  and  Child — 9erviceii — Compenaa- 
tton. — See  Harshberger's  adm'r  v.  Alger  et  ux.,  31 
Gratt.   52  and  note. 
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not  performed  by  the  decree  in  favor  of  R  and  E 
in  the  suit  of  C  and  C;  but  as  creditors  of  M  not 
parties  to  that  suit  were  not  bound  by  the  decree, 
the  condition  extended  to  any  other  suit  brought 
by  such  creditor;  and  as  in  this  case  the  court 
held  the  deed  to  R  and  K  void  as  to  the  creditors 
of  M,  J  &  B  had  no  title  to  the  undivided  third 
of  the  land  under  the  deed  to  them. 

In  the  spring  of  the  year  1868,  Daniel 
Malone,  of  the  county  of  Dinwiddie,  died  in- 
testate, and  in  May  of  that  year  Alexander 
Donnan  qualified  as  his  administrator.  In 
September,  1868,  Roberts'^  executor  instituted 
a  creditor's  suit  in  equity  against  the  admin- 
istrator and  heirs  of  Malone  for  a  settlement 
of  the  account  of  the  administrator,  and  to 
subject  the  real  estate  to  the  payment  of  the 
debts  of  the  deceased.  In  this  suit  the  lands 
were  sold,  and  in  May,  1871,  a  commissioner 
made  a  report  showing  that  the  debts 
amounted  to  $13,171.48,  and  the  assets  to 
$5,842.04.  This  sum  was  apportioned  among 
the  creditors,  by  the  decree  of  the  court  of 
December  8th,  1870.  But  upon  appeal  from  this 
decree  by  John  J.  Crawford  and  C.  W.  Coker, 
who  claimed  to  be  judgment  creditors  of  Dan- 
iel Malone,  this  decree  was  reversed. 

Among  the  creditors  named  in  said  report 
were  John  J.  Crawford,  whose  debts  were 
stated  at  $3,510.17;  C.  W.  Coker,  whose  debt 
was  stated  at  $692.43,  and  Wiley  King,  whose 
debt  was  $721.79.  In  November,  1871,  Craw- 
ford and  Coker,  for  themselves  and  all  other 
creditors  of  Daniel  Malone  who  would  come 

« 

in  and  contribute  to  the  expense  of  the  suit, 
filed  their  bill  in  the  circuit  court  of  Din- 
widdle against  R.  G.  Malone  and  Ella  V. 
Malone,  to  set  aside  a  deed  for  four  hundred 
acres  of  land,  made  to  them  by  their  father, 
Daniel  Malone,  a  few  days  before  his  death. 

They  set  out  their  debts,  which  they 
160      stated  *were  due  long  before  said  deed 

was  made.  They  charge  that  the 
deed,  though  upon  the  nominal  consideration 
of  $1,000,  was  a  mere  gift,  and  wholly  with- 
out consideration  deemed  valuable  in  law,  and 
is  as  to  plaintiffs'  debts  wholly  void.  They 
call  upon  the  defendants  to  state  when  and 
where  and  in  whose  presence  the  $1,000  speci- 
fied in  the  deed  was  paid.  They  pray  that 
all  necessary  accounts  may  be  taken,  that 
the  said  deed  may  be  declared  void,  the 
land  sold  and  the  proceeds  applied  to  the 
debts  of  Daniel  Malone,  contracted  before 
the  date  thereof. 

At  the  October  term,  1872,  the  defendants 
answered  the  bill  separately.  They  each 
deny  that  the  deed  was  without  considera- 
tion deemed  valuable  in  law,  or  that  the 
conveyance  of  the  land  was  a  mere  gift  to 
them.  Robert  G.  Malone  says  that  his 
father  was  indebted  to  him  in  an  amount  at 
least  equal  to  $1,500,  for  services  rendered 
during  a  period  of  about  two  years  and  a  half 
immediately  preceding  the  date  of  said  deed, 
at  the  request  of  the  grantor,  for  which  serv- 
ices so  rendered  said  grantor  frequently 
promised  the  respondent  to  pay  him  what 
they  were  worth;  that  these  services  were 
rendered  in  said  county  of  Dinwiddie  at  the 
mill  and  upon  the  farm  of  said  grantor;  and 


after  charging  the  defendant  all  advance- 
ments made  for  board,  were  worth  over  and 
above  such  charge  at  least  $1,500;  and  the 
said  grantor  informed  the  defendant  at  the 
time  of  the  execution  of  the  deed  that  the 
land  thereby  conveyed  to  him  and  his  sis- 
ter, Ella  V.  Malone,  was  deeded  to  them 
in  consideration  of  what  he  owed  to  the 
defendant  and  his  said  sister. 

Ella  V.  Malone  said  that  at  the  time  of 
the  execution  of  the  deed  the  grantor  was 
justly  indebted  to  her  in  a  sum  exceeding 
$500,  for  sundry  sums  of  money  theretofore 
borrowed  by  said  grantor  from  her,  and 
which   he   had  promised   to  pay  her. 

161  She  further  avers  ♦that  at  the  time  of 
making  the  deed  the  grantor  was  justiy 

indebted  to  Robert  G.  Malone  in  a  sum  con- 
siderably in  excess  of  $1,000  for  services 
rendered  by  him  to  said  grantor,  at  his  request, 
in  his  mill  and  on  his  farm  in  the  count}-  of 
Dinwiddie,  during  a  period  of  two  or  three 
years  immediately  preceding  the  date  of  the 
deed.  And  she  avers  that  the  said  grantor, 
being  so  indebted  to  herself  and  Robert  G. 
Malone,  made  the  deed  upon  such  consid- 
eration, and  not  as  charged' in  the  plaintiffs' 
bill.  She  says  she  is  unable  at  this  time  to 
speak  with  greater  particularity  as  to  the 
loans  of  money  before  stated  to  have  been 
made  by  her  to  the  grantor,  than  to  say  that 
at  one  time  she  loaned  to  him  the  sum  of 
$450,  and  at  a  subsequent  time  the  sum  of 
$50,  and  that  said  loans  were  made  several 
years  prior  to  the  date  of  said  deed,  at  the 
grantor's  residence  and  in  the  presence  of  her 
mother,  now  the  widow  of  said  grantor.  She 
does  not  recollect  the  exact  amount  of  cr 
circumstances  under  which  other  loans  were 
made  by  her,  except  that  at  no  one  time 
did  she  lend  to  him  as  much  as  $50,  and 
they  were  generally  made  in  the  presence 
of  her  mother  at  the  residence  of  the  grantor 
in  the  deed. 

At  the  April  term,  1873,  an  order  was 
made  in  the  cause  for  the  plaintiffs  to  ap- 
pear on  the  first  day  of  the  next  term  of  the 
court  to  show  cause  why,  at  said  term  of  the 
court,  the  court  should  not  dispose  of  the 
matter  of  controversy  in  the  case.  And  at 
the  said  next  term,  the  plaintiffs  having 
been  served  with  notice  of  the  order  and 
failing  to  appear,  and  having  failed  to  offer 
any  evidence  whatever  in  support  of  the 
charges  in  the  bill  that  the  deed  aforesaid  was 
without  consideration  deemed  valuable  in  law, 
and   the   court   being  of   opinion  that 

162  said  conveyance   was   made  *upon  a 
legal  and  valuable  consideration,  dis- 
missed the  bill  with  costs. 

The  defendants  in  the  above-named  suit 
having  employed  R.  H.  Jones  and  George  S. 
Bernard  as  their  counsel,  by  deed  bearing 
date  the  27th  of  September,  1872,  Robert  G. 
Malone  and  wife  and  Ella  V.  Malone  made 
a  deed  to  said  Jones  &  Bernard,  by  which, 
"in  consideration  of  their  professional  serv- 
ices rendered  and  to  be  rendered  to  said 
parties  of  the  first  part  in  defending  a  certain 
chancery  suit  now  pending  in  the  circuit 
court  of  Dinwiddie  county,  in  which  J.  J- 
Crawford  and  C.  W.  Coker,  who  sue  for,  &c. 
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arc  parties  plaintiffs  and  they  arc  defend- 
ants,'* "they  grant  to  said  Jones  &  Bernard 
one-third  interest  (undivided)  in  the  tract  of 
land  conveyed  to  them  by  Daniel  Malone," 
&c  "This  deed  is  made  subject  to  the  dower 
right  of  the  widow  of  said  Daniel  Malone  in 
said  land,  and  is  intended  to  pass  no  title 
whatsoever  to  said  parties  of  the  second  part 
unless  they  succeed  in  establishing  the  title 
of  said  parties  of  the  first  part  to  the  tract 
of  land  hereinbefore  mentioned." 

In  May,  1874,  the  executors  of  Wiley  King 
filed  a  creditor's  bill  in  the  circuit  court  of 
Dinwiddie,  in  which,  after  referring  to  the 
previous  suits  and  the  condition  of  Daniel 
Malone's  estate,  they  state,  upon  appeal  by 
Crawford  and  Coker,  the  decree  in  the  case 
of  Roberts*  adm'r  v.  Malone's  adm'r  and 
heirs  was  reversed,  and  it  was  held  that  the 
judgments  which  had  been  confessed  by  Dan- 
iel Malone  in  favor  of  these  parties  were 
valid  liens  on  the  real  estate,  and  that  after 
satisfying  these  judgments  there  will  be  little 
left  for  a  pro  rata  distribution  among  the 
other  creditors.  They  charge  that  the  deed 
made  by  Daniel  Malone  to  Robert  G.  and 
Ella  V.  Malone  was  wholly  without  consider- 
ation deemed  valuable  in  law,  and  was  in- 
tended to  hinder,  delay  and  defraud  the 
168  creditors  *of  Daniel  Malone,  among 
whom  were  complainants,  and  that  said 
grantees  had  notice  of  such  fraudulent  intent. 
They  set  out  the  deed  from  Robert  G.  Malone 
and  wife  and  Ella  V.  Malone  to  Jones  & 
Bernard,  and  charge  that  said  Jones  &  Ber- 
nard purchased  the  said  interest  in  said  land 
with  full  notice  of  all  the  facts  connected 
with  the  conveyance  sought  hereby  to  be 
set  aside.  They  stn^**  that  said  Jones  &  Ber- 
nard have  filed  the.r  bill  against  Robert  G. 
and  Ella  V.  Malone  for  a  sale  of  said  land, 
and  that  a  decree  has  been  made  appointing 
commissioners  to  sell  it.  And  making  Rob- 
ert G.  Malone  and  wife,  Ella  V.  Malone, 
Jones  &  Bernard,  and  the  said  commission- 
ers parties  defendants,  they  call  upon  them 
to  answer  fully,  and  pray  that  all  proper 
accounts  may  be  taken,  that  the  deed  from 
Daniel  Malone  to  Robert  G.  and  Ella  V. 
Malone  may  be  set  aside,  and  that  the  land 
may  be  subjected  to  the  payment  of  the 
claims  of  the  creditors  of  Daniel  Malone, 
and  for  general  relief. 

The  defendants  Robert  G.  and  Ella  V. 
Malone  again  answered  separately.  They 
deny  that  the  deed  to  them  was  without  con- 
sideration deemed  valuable  in  law,  and  was 
intended  to  delay  and  defraud  Daniel  Ma- 
lone's creditors,  and  that  they  had  notice  of 
such  fraudulent  intent  on  the  part  of  their 
father.  On  the  contrary,  they  aver  that 
Daniel  Malone,  being  indebted  to  each  of 
them,  in  perfect  good  faith  made  the  con- 
veyance for  the  purpose  of  satisfying  and 
discharging  his  indebtedness.  They  refer 
to  the  case  of  Crawford  and  Coker  agamst 
them  and  the  decree  in  that  case,  and  file  a 
copy  of  the  record;  and  they  say  that  in  their 
answers  in  that  case  they  fully  stated  the 
grounds  on  which  they  held  their  title  to  said 
lands  under  said  deed;  and  they  especially 
refer  to  and  adopt  said  answers  as  a  part 
of  their  answers  m  this  case. 


164  *They   further   say   that,   believing 
their  title  to  the  land  to  be  valid,  they 

made  the  contract  with  Messrs.  Jones  &  Ber- 
nard, said  compensation  to  be  contingent 
upon  said  attorneys  defending  said  suit 
(which  they  then  believed  was  the  only  suit 
which  would  or  could  be  brought  against 
them  calling  in  question  the  validity  of  said 
deed)  to  a  successful  termination;  and  ac- 
cordingly the  deed  dated  September  27th, 
1872,  was  executed.  To  said  Jones  &  Ber- 
nard as  their  counsel  they  fully  and  freely 
communicated  all  they  knew  touching  the 
transaction  between  themselves  and  their 
father,  arid  their  said  counsel  embodied  all 
that  was  so  communicated  in  their  answers 
filed  in  that  case. 

Messrs.  Jones  &  Bernard  filed  a  joint 
answer.  They  utterly  deny  that  they  were 
purchasers  from  Robert  G.  and  Ella  V. 
Malone  of  an  undivided  one-third  interest  in 
the  real  estate  conveyed  by  Daniel  Malone 
to  said  Robert  G.  and  Ella  V.  Malone  with 
full  notice  of  the  alleged  fraud  rendering  void 
the  title  of  said  Robert  G.  and  Ella  V.  Ma- 
lone. They  say  they  were  counsel  of  Craw- 
ford and  Coker  in  the  suit  of  Malone'^ 
creditors  against  Malone's  administrator  and 
others.  During  the  period  of  their  connection 
with  said  suit,  which  was  brief,  ending  with 
the  decree  rendered  adverse  to  said  Craw- 
ford and  Coker  on  the  8th  of  December, 
1870,  these  defendants  saw  nothing  in  said 
suit  which  cast  a  shadow  of  .suspicion  upon 
said  deed,  nor  did  they  hear  anything  except 
a  mere  opinion  expressed  that  said  deed 
might  be  successfully  attacked  as  in  fraud  of 
the  creditors  of  Daniel  Malone.  Several 
months  after  the  suit  of  Crawford  and 
Coker  against  Robert  G.  and  Ella  V.  Malone 
was  brought  these  defendants  were  retained 
as  counsel  to  defend  said  suit,  and  in  the 
freedom  of  a  professional  interview  had  with 
said  Robert  G.   Malone  and  his  sister, 

165  *Ella  v.,  these  defendants  heard  from 
the  lips  of  their  said  clients  their  re- 
spective statement  of  the  facts  of  their  case, 
to-wit:  the  consideration  of  said  deed,  in 
what  it  consisted,  and  other  matters  of 
defence  to  the  allegations  of  the  bill  of  said 
Crawford  and  Coker,  which  charged  no  fraud 
in  the  deed  aforesaid,  but  simply  that  it  was 
upon  a  consideration  not  deemed  valuable  ki 
law.  These  statements  of  facts  said  Robert 
G.  and  Ella  V.  Malone  declared  their  ability 
to  prove  by  legal  evidence,  and  these  defend- 
ants as  their  counsel  reduced  them  to  writing 
and  embodied  them  in  jheir  respective  an- 
swers filed  in  said  suit;  the  said  answers 
setting  forth  everything  heard  from  them  at 
that  interview,  or  at  any  other  time,  touch- 
ing said  deed,  and  all  that  was  ever  brought 
to  their  attention  touching  the  subject,  ex- 
cept the  expression  of  opinion  aforesaid,  if 
an  opinion  expressed  with  no  mention  of 
facts  as  the  ground  therefor  should  be  con- 
sidered as  calling  attention  to  a  matter  of  the 
kind  in  controversy.  With  the  foregoing  in- 
formation touching  the  matter  they  mad«e 
with  their  clients  the  contract  set  forth  in 
the  deed  of  27th  of  September,  1872.  which 
they  then  believed  and  still  believe  was  in  all 
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respects  fair  and  legal,  and  in  nowise  to  the 
prejudice  of  the  rights  of  Daniel  Malone's 
creditors. 

They  further  say  that  from  September, 
1868,  to  October,  1871,  the  case  of  Malone's 
creditors  against  Malone's  administrator  and 
heirs  was  pending,  which  was  a  general 
creditor's  bill  for  the  administration  of  the 
assets  of  the  deceased,  and  no  creditor  had 
sought  to  impugn  the  deed  of  April  9th, 
1868.  On  the  13th  of  October,  1871,  Crawford 
and  Coker  commenced  their  suit  aforesaid, 
but  did  not  allege  any  fraud  in  the  parties  to 
the  deed.  At  the  October  term  Robert  G. 
and  Ella  V.  Malone  filed  their  answers. 
Neither  the  plaintiffs  nor  any  creditor 

166  disputed  one  word  of  *these  answers, 
or  produced  the  slightest  proof  in  sup- 
port of  the  bill  in  said  case,  although  it  stood 
on  the  docket  of  the  court  for  a  year  after 
these  answers  were  filed,  and  for  two  con- 
secutive terms  of  the  court  after  the  deed  to 
these  defendants  was  admited  to  record  in 
the  county  where  the  deceased  resided,  and 
where  most  of  his  creditors  reside.  In  view 
of  these  facts  they  insist  that  whatever  be  the 
true  state  of  facts  between  Daniel  Malone 
and  Robert  G.  and  Ella  V.  Malone — as  to 
which  they  know  nothing  except  as  herein- 
before stated — these  defendants  are  innocent 
purchasers  for  value  of  the  undivided  one- 
third  interest  conveyed  to  them  by  the  deed 
of  September  27th,  1872;  and  that  the  con- 
dition upon  which  they  took  their  title  under 
said  deed  being  fulfilled  by  the  decree  in 
the  said  suit  of  Crawford  and  Coker  for, 
&c.,  against  Malone  and  al.,  at  the  October 
term,  1873,  these  defendants  now  hold  an 
absolute  fee  simple  in  the  proceeds  of  sale 
of  said  land. 

A  number  of  witnesses  were  examined, 
and  among  them  John  T.  Crawford  and  John 
P.  Tucker,  who  were  present  when  the  deed 
from  Daniel  Malone  to  Robert  G.  and  Ella 
V.  Malone  was  prepared  and  executed,  and 
there  were  others  who  spoke  as  to  the  serv- 
ices of  Robert  G.  Malone  for  his  father. 
This  evidence  is  referred  to  by  Judge  Burks 
in  his  opmton. 

The  cause  came  on  to  be  heard  at  the 
October  term,  1874,  when  the  court  being  of 
opinion  that  the  deed  of  April  9th,  1868,  from 
Daniel  Malone  to  Pobert  G.  and  Ella  V. 
Malone  was  upon  a  legal  and  valuable  con- 
sideration, and  that  the  plaintiffs  charge  of 
fraud  was  not  sustained,  dismissed  the  bill 
with  costs.  And  thereupon  the  plaintiffs 
applied  to  a  judge  of  this  court  for  an  ap- 
peal; which  was  awarded. 

Collier  and  Budd,  for  the  appellants. 

167  ♦Jones   &   Bernard,   Sam.   D.   Davies 
and  Gregory,  for  the  appellees. 

BURKS.  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  deed  of 
conveyance,  in  the  bill  and  proceedings 
mentioned,  from  Daniel  Malone  to  the  appel- 
lees, Robert  G.  Malone  and  Ella  V.  Malone. 
if  not  made  with  actual  intent  of  the  partier 
to  hinder,  delay,  and  defraud  creditors,  was 


at  least,  not  upon  consideration  deemed 
valuable  in  law,  and  is  therefore  void  as  to 
the  appellants  and  other  creditors  of  the 
grantor,  whose  debts  had  been  contracted 
and  were  in  existence  at  the  time  said  deed 
was  made. 

The  conveyance  is  by  an  insolvent  debtor 
to  his  children,  made  in  his  last  illness  and  a 
few  days  only  before  his  death.  The  cir- 
cumstances attending  the  preparation  and 
execution  of  the  deed  are  in  proof,  and  indi- 
cate very  plainly  that  there  was  no  valuable 
consideration  for  the  conveyance. 

It  seems  that  the  grantor  had  become 
aware  of  his  insolvency  and  desired  to  se- 
cure to  some  of  his  creditors  a  preference 
in  the  payment  of  their  debts.  This  he  ef- 
fected by  a  writing,  which  he  caused  to  be 
prepared,  empowering  his  son,  Robert  G.  Ma- 
lone. as  his  attorney  in  fact,  to  confess 
judgments  in  behalf  of  these  creditors. 

After  this  instrument  had  beeii  executed, 
acknowledged  and  certified  for  recordation, 
provision  was  made  for  the  children  by  the 
deed  of  conveyance  aforesaid.  The  consid- 
eration expressed  is  one  thousand  dollars. 
The  testimony  of  the  witnesses  present  when 
the  deed  was  executed  shows  that  this  was  not 
the  true  consideration,  and  that  the  grantor, 
in  the  perplexity  of  the  situation,  was 
168  influenced  rather  by  ♦the  promptings  of 
paternal  affection  than  by  the  stern 
demands  of  justice  and  duty,  ff  there  had 
been  any  consideration  of  value  for  the 
deed,  then  was  the  time  to  disclose  it.  He 
did  not  pretend  that  there  was  any;  that  he 
had  received  or  was  to  receive  any  money  or 
other  thing  from  his  children,  or  that  he  was 
indebted  to  them  on  any  account  and  desired 
to  pay  them  in  land.  On  the  contrary,  after 
the  power  of  attorney  had  been  executed,  and 
the  business,  which  the  witnesses  Craw- 
ford and  Tucker  had  been  summoned  to 
transact,  had  been  concluded,  his  thoughts, 
in  his  distress,  turning  to  his  children,  he 
inquired  of  Crawford  if  he  did  not  think  they 
should  have  something,  remarking  that  they 
had  been  with  him  and  had  been  dutiful  chil- 
dren. Crawford  gave  an  evasive  reply,  and 
proceeded  to  draw  the  deed  as  he  was  di- 
rected. When  he  reached  that  part  of  the 
deed  where  the  consideration  was  to  be  ex- 
pressed he  inquired  of  the  grantor  what  it 
should  be.  The  reply  was  that  it  did  not 
matter.  Crawford  suggested  that  it  should  be 
expressed  to  be  for  natural  love  and  affectioa 
Tucker  remarked  that  it  had  better  be  a 
money  consideration,  and  suggested  $1,000 
as  the  amount  to  be  inserted,  to  which  the 
grantor  assented,  saying  that  would  do.  It 
is  quite  obvious  that  but  for  the  interposition 
of  Tucker  the  consideration  expressed  would 
have  been  love  and  affection,  and  it  would 
have  been,  no  doubt,  a  truthful  expression. 

But,  notwithstanding  this  proof,  the  ap- 
pellees, Robert  G.  Malone  and  Ella  V. 
Malone,  in  their  answers  to  the  bill,  deny 
that  the  deed  to  them  was  either  voluntary 
or  made  with  intent  to  hinder,  delay,  and 
defraud  their  father's  creditors,  and  each 
laims  that  there  was  a  valuable  considera- 
.ion  for  the  conveyance. 
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The   daughter  says  that  her  father 

169  at  the  date  of  the  "^deed  was  indebted 
to  her  for  money  lent  by  her  at  dif- 
ferent times,  the  sums  aggregating  more 
than  $500;  and  this  was  the  consideration 
for  the  deed  as  far  as  she  was  concerned. 

The  son  claims  that  the  father  was  largely 
indebted  to  him  for  services  rendered  in 
attending  to  his  farm  and  mills,  and  that 
the  value  of  these  services  was  the  consid- 
eration for  the  deed  as  to  him. 

The  averments  of  the  particulars  of  con- 
sideration are  not  responsible  to  any  alle- 
gations of  the  bill,  and  therefore  not 
evidence  for  the  respondents.  They  are  of 
no  force  unless  proved. 

No  proof  was  offered  by  the  daughter  in 
support  of  her  answer.  The  only  money  her 
father  owed  to  her  was  not  money  lent,  but 
for  a  legacy  left  her  by  Isaiah  Goodwyn,  of 
whose  will  her  father  was  executor,  and  it 
was  proved  that  after  her  father's  death  she 
collected  this  legacy  from  his  administrator. 

There  was  some  evidence  adduced  by  the 
son  in  support  of  his  claim.  It  appears  that 
he  and  his  wife  and  child  and  sister,  all, 
lived  with  their  father,  and,  it  is  to  be  in- 
ferred, were  supported  by  him.  Their  board 
was  certainly  furnished  by  him.  The  son 
superintended  the  farm  and  mills  of  his 
father.  His  attention  was  given  mostly  to 
the  mills,  and  his  services  would  seem  to 
have  been  rather  in  the  capacity  of  manager 
than  laborer.  The  work  at  the  mills  seems 
to  have  been  done  principally  by  a  negro 
hireling  under  the  direction  of  the  son. 
These  services  continued  for  some  two  and  a 
half  years.  Two  witnesses,  introduced  by 
him.  say  that  they  think  his  services  were 
worth  from  seventy-five  dollars  to  one  hun- 
dred dollars  per  month.  On  the  other  hand, 
two  witnesses,  examined  by  the  complain- 
ants,  estimate   his   services   at   about 

170  twenty-five  dollars  per  month.    One  *of 
them  says  that  the  saw-mill  did  not  run 

on  an  average  more  than  one  day  in  a  week, 
and  the  estimate  they  make  for  the  board 
about  equals  their  estimate  for  the  services. 
No  contract  between  the  father  and  son  is 
proved,  and  no  admission  by  the  father  of 
any  indebtedness  on  his  part  to  his  son. 
Indeed,  one  of  the  witnesses  for  the  defend- 
ants says  that  he  did  not  think  Robert  G.  Ma- 
lone  was  employed  by  his  father  at  all — that 
he  worked  as  a  son  for  his  father — that  if 
there  was  any  bargain  between  them  he  knew 
nothing  about  it;  and  so  said  all  the  wit- 
nesses. There  was  no  proof  of  any  accounts 
kept  or  rendered,  bonds  or  notes  taken,  de- 
mands made,  settlements  sought  or  had,  or 
receipts  or  vouchers  given  or  received. 

Consider  this  proof  in  connection  with 
what  took  place  at  the  time  the  deed  was 
made,  and  we  are  warranted  in  the  conclusion 
that  there  was  no  contract  or  understanding 
between  the  father  and  son  that  the  latter  was 
to  receive  any  more  for  his  services  than 
the  support  of  himself  and  his  family.  In 
cases  like  the  present,  as  stated  in  the  opin- 
ion delivered  during  the  present  term  in 
Harshberger's  admV  v.  Alger  &  wife,  where 
there    is    absence    of    direct    proof    of    any 


express  contract,  the  question  always  is, 
Can  it  be  reasonably  inferred  that  pecuni- 
ary compensation  was  in  the  view  of  the 
parties  at  the  time  the  services  were  ren- 
dered? and  the  solution  of  that  question  de- 
pends on  a  consideration  of  all  the  circum- 
stances of  the  case,  the  relation  between  the 
parties  being  one  of  these  circumstances. 
(See  the  authorities  referred  to  in  the  case 
cited  supra,  p.  52.) 

The  reasonable  inference  from  all  the  cir- 
cumstances in  this  case  would  seem  to  be, 
that  it  was  never  contemplated  by  the  parties 
that  the  son  should  receive  any  other  or 
further  compensation  than  the  board  and 
support  of  himself  and  his  family;  and 

171  if  the  father  had  *been  really  indebted 
to  the  son,  as  now  claimed,  and  had 

intended  to  discharge  that  indebtedness,  in 
whole  or  in  part,  by  the  deed  which  was 
made,  it  is  almost  certain  that,  in  his  con- 
dition, he  would  not  have  left  the  matter  in 
doubt,  but  would  have  plainly  declared  his 
purpose,  if  not  on  the  face  of  the  deed,  at 
least  in  the  presence  of  the  witnesses  at 
the  time  the  deed  was  made. 

The  court  is  further  of  opinion  that  under 
the  proofs  in  this  cause  the  appellees,  Rob- 
ert H.  Tones,  Jr.,  and  George  S.  Bernard, 
acquired  no  such  title  under  the  deed  of 
September  27,  1872,  as  protects  the  interest 
therein  mentioned  from  the  claims  of  the 
appellants  and  other  creditors  of  Daniel 
Malone,  deceased,  whose  debts  existed  at 
the  date  of  the  deed  aforesaid  to  Robert  G. 
Malone  and  Ella  V.  Malone. 

Jones  &  Bernard  are  intelligent  lawyers, 
and  were  of  counsel  for  some  of  the  parties 
in  the  suit,  styled  in  the  proceedings  in  this 
cause,  Malone's  creditors  v.  Malone's  adm*r 
&  others,  and  in  that  suit,  if  not  by  other 
means,  must  have  learned  that  the  estate  of 
Daniel  Malone  was  insolvent,  and  that  he  was 
insolvent  when  he  made  the  deed  to  his 
children.  They  were  afterwards  retained  a? 
counsel  for  these  children  to  defend  their 
interests  in  the  suit  instituted  by  John  J. 
Crawford  and  C.  W.  Coker.  These  last- 
named  parties  were  creditors  of  Daniel  Ma- 
lone, and  the  object  of  their  suit  was  to  set 
aside  the  deed  from  Daniel  Malone  to  his 
children  on  the  ground  thj^t  it  was  voluntary 
and  void  as  to  the  grantor's  5:reditors.  The  an- 
swers of  the  defendants  weie  drawn  by  these 
attorneys.  The  fee  they  were  to  receive 
for  their  services  was  contingent  upon  the 
success  of  the  defence  and  was  the  sole 
consideration  for  the  deed  of  September  27, 
1872.  They,  moreover,  admit  in  their  an- 
swer that  before  they  took  the  deed  they 
had   heard   the  opinion  expressed   that 

172  the  deed  from  Daniel  Malone  *to  his 
children  might  be  successfully  attacked 

as  in  fraud  of  the  creditors  of  said  Daniel 
Malone. 

It  is  not  necessary  to  decide  whether  these 
facts  and  circumstances  were  sufficient  to 
aflFect  Jones  &  Bernard  with  notice  of  the 
true  character  of  the  last-mentioned  deed; 
for,  if  not  sufficient,  it  is  still  a  question  how 
far  they  can  be  treated  as  purchasers  at  all 
under  the  deed  from  their  grantors.  Have  they 


377 


31  GRATT. 


Virginia  Reports,  Annotated. 


173,  174,  175 


ever  acquired  any  vested  interest  under  said 
deed?  The  deed  recites  the  consideration 
to  be  "professional  services  rendered  and  to 
be  rendered  to  the  parties  of  the  first  part 
(Robert  G.  Malone  and  Ella  V.  Malone)  in 
defending  a  certain  chancery  suit  now 
pending  in  the  circuit  court  of  Dinwiddie 
county,  in  which  J.  J.  Crawford  and  C.  W. 
Coker.  who  sue  for,  &c.,  are  parties  plain- 
tiff," and  it  is  declared  on  the  face  of  the 
deed  that  it  "is  intended  to  pass  no  title 
whatsoever  to  said  parties  of  the  second 
part  (R.  H.  Jones,  Jr.,  and  George  S.  Bernard) 
unless  they  succeed  in  establishing  the  title 
of  said  parties  of  the  first  part  to  the  tract 
of  land  hereinbefore  conveyed." 

This  is  a  deed  with  a  condition  precedent. 
The  title  conveyed  is  not  to  vest  unless  and 
until  the  condition  be  performed.  The  con- 
dition is,  that  Jones  &  Bernard  shall  suc- 
ceed in  establishing  the  title  of  Robert  G. 
Malone  and  Ella  V.  Malone  to  the  tract  of 
land  conveyed  to  them  by  their  father,  Dan- 
iel Malone.  Has  the  condition  been  per- 
formed? Have  Jones  &  Bernard  succeeded 
in  establishing  the  title  referred  to?  We 
think  they  have  not. 

The  condition,  it  is  admitted,  must  be 
construed  with  reference  to  the  suit  men- 
tioned in  the  deed.  The  record  of  that  suit 
is  made  a  part  of  the  record  of  this.  Look- 
ing to  it,  we  find  it  was  what  is  familiarly 
known  as  a  creditor's  suit;  that  is,  a  suit  in- 
stituted by  the  complainants,  Crawford  and 
Coker,  in  their  own  names  and  on  behalf  of 
themselves  and  all  other  creditors  of 
Daniel  Malone,  deceased,  who  might  come 
in  and  contribute  to  the  costs  of 
173  *the  suit.  In  that  suit  all  the  creditors 
of  Daniel  Malone  might  have  become 
parties  on  the  record  either  by  petitions  filed 
for  the  purpose,  or  by  an  order  directing  an 
account  of  the  debts  of  said  decedent,  and  in 
either  case  they  might  have  been  bound  by 
any  decree  made  in  the  cause.  It  was,  no 
doubt,  supposed  by  Jones  &  Bernard,  when 
they  were  retained,  and  also  by  their  clients, 
that  such  was  the  nature  of  the  suit  and  such 
would  be  the  result,  and  hence  the  condition 
in  the  deed,  that  no  title  was  to  pass  to  them 
unless  they  succeeded  in  establishing  the  title 
of  their  grantors.  The  undertaking  was 
substantially  a  defence  of  the  title  of  Rob- 
ert G.  Malone  and  Ella  V.  Malone  against  the 
assaults  of  any  and  all  of  the  creditors  of 
Daniel  Malone,  and  the  vesting  of  the  title 
in  Jones  &  Bernard  was  made  to  depend  on 
the  success  of  such  defence.  In  no  other  way 
could  the  title  of  the  Malones  be  said  to  be 
established  as  against  the  claims  of  the 
creditors.  Crawford  and  Coker  were  bound 
by  the  decree  rendered  in  the  suit  instituted 
by  them.  No  other  creditors  were  affected 
thereby.  It  could  not  be  said  of  the  other 
creditors,  not  parties  to  the  suit,  that  the 
title  had  been  established  or  pronounced 
valid  as  to  them.  On  the  contrary,  the  de- 
cision of  this  court  is,  that  it  is  not  valid  as 
to  them;  and  the  title  of  the  Malone's  fail- 
ing, the  title  of  their  grantees  under  the 
conditional  grant  fails  also. 

The  court  is  therefore  of  opinion  that  the 


decree  of  the  circuit  court  of  Dinwiddie 
county  is  erroneous  and  must  be  reversed, 
the  deeds  aforesaid  be  set  aside,  and  the 
cause  remanded  for  further  proceedings  to 
be  had,  in  order  to  a  final  decree,  in  con- 
formity with  this  opinion. 

We  will  add  that  we  are  not  to  be  under- 
stood as  intending,  by  anything  said  in  this 
opinion,  to  impugn  the  motives  of  Messrs. 
Jones  &  Bernard  in  taking  the  deed  which 
they    did    from    their    grantors;   and 

174  there  is  nothing  *in  the  conclusion  we 
have  reached  in  this  case  that  should 

affect  injuriously  the  high  character  of 
these  gentlemen. 

ANDERSON,  J.,  dissented. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  deed  of 
conveyance,  in  the  bill  and  proceedings  men- 
tioned, from  Daniel  Malone  to  the  appel- 
lees, Robert  G.  Malone  and  Ella  V.  Malone, 
if  not  made  with  actual  intent  of  the  parties 
thereto  to  hinder,  delay,  and  defraud  the 
creditors  of  the  said  Daniel  Malone,  was, 
at  least,  not  upon  consideration  deemed  val- 
uable in  law,  and  is  therefore  void  as  to  the 
appellants  and  other  creditors  of  the  grantor, 
whose  debts  had  been  contracted  and  were 
in  existence  at  the  time  said  deed  was  exe- 
cuted. 

The  court  is  further  of  opinion  that,  under 
the  proofs  in  this  cause,  the  appellees,  Rob- 
ert H.  Jones,  Jr.,  and  George  S.  Bernard, 
acquired  no  such  title  under  the  deed  of 
September  27,  1872,  also  in  the  bill  and  pro- 
ceedings mentioned,  as  protects  the  interests 
therein  mentioned  from  the  claims  of  the 
appellants  and  other  creditors  of  the  said 
Daniel  Malone,  whose  debts  existed  at  the 
date  of  the  deed  first  aforesaid  to  the  said 
Robert  G.   Malone  and  Ella  V.  Malone. 

The  court  is  therefore  of  opinion  that  the 
said  decree  of  the  circuit  court  of  Dinwiddie 
county  is  erroneous.  The  said  circuit  court, 
instead  of  dismissing  the  bill  of  the  appel- 
lants (complainants  in  said  circuit  court), 
should  have  set  aside  and  annulled  the 

175  deeds  aforesaid,  and  after  ♦ascertain- 
ing, by  reference  to  a  commissioner 

for  the  purpose,  the  debts  of  said  Daniel 
Malone,  deceased,  and  the  priorities,  if  any, 
among  them,  (not  including,  however,  among 
said  debts  the  debts  claimed  by  J.  J.  Craw- 
ford and  C.  W.  Coker  in  the  bill  filed  by  them 
against  R.  G.  Malone  and  others,  set  out  in 
the  record  in  this  cause),  should  have  pro- 
ceeded to  subject  the  land  conveyed  by  said 
deeds  to  the  payment  of  said  debts,  observing 
priorities,  if  any.  It  is  therefore  decreed  and 
ordered  that  the  said  decree  be  reversed  and 
annulled,  and  that  the  appellees,  Robert  G. 
Malone,  Ella  V.  Malone,  Robert  H.  Jones. 
Jr.,  and  George  S.  Bernard,  pay  to  the  appel- 
lants their  costs  by  them  expended  in  the 
prosecution  of  their  appeal  aforesaid  here; 
and  it  is  further  decreed  and  ordered  that 
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this  cause  be  remanded  to  the  said  circuit 
court  of  Dinwiddie  county,  with  directions  to 
said  circuit  court  to  set  aside  and  annul  the 
two  several  deeds  aforesaid,  and  further  to 
proceed,  in  order  to  final  decree,  in  con- 
formity with  the  opinion  and  principles 
hereinbefore  expressed  and  declared;  all  of 
which  is  ordered  to  be  certified  to  the  said 
circuit  court. 

Decree  reversed. 


173     ^Sutherland  v.  Old  Dominion  Ins.  Co. 

November   Term,    1878,    Richmond. 

I.  S  obuins  from  the  O.  D.  Ins.  Co.  a  policy  of  insur- 
ance on  bis  storehouse  and  stock  of  goods,  one  con- 
dition of  which  policy  is,  that  there  shall  be  no  other 
insurance  on  the  property  without  the  consent  of 
the  company  endorsed  on  its  policy.  Afterwards  S, 
without  the  consent  of  the  O.  D.  Ins.  Co.,  and  in 
fact  in  ignorance  that  there  was  such  a  condition 
in  its  policy,  obtains  from  the  C.  Ins.  Co.  another 
policy  of  insurance  upon  the  same  storehouse  and 
stock  of  goods,  and  in  this  policy  there  is  a  condi- 
tion that  there  is  no  previous  policy  of  insurance 
upon  the  property.  The  property  having  been  con- 
sumed by  fire,  in  an  action  by  S  against  the  O.  D. 
Ih«.  Co.  upon  its  policy   of  insurance — Hild: 

1.  Iamr»aice — Condition  of  Policy  Con- 
Ktmed.— The  condition  in  the  first  policy,  that 
if  other  insurance  should  be  effected  without  the 
consent  of  the  company,  the  policy  should  be  void, 
related  only  to  other  valid  insurance;  and  the  fact 
that  S  attempted  to  e£Fect  a  second  insurance  with 
the  C.  Co.,  which  was  invalid,  by  reason  of  the 
condition  in  its  policy,  does  not  avoid  the  first  pol- 
icy, and  the  O.  D.  Ins.  Co.  is  liable  on  its  policy. 

2.  Sainae — Same — Second  Policx. — The  sec- 
ond policy  must  at  the  time  of  the  loss  be  inoper- 
ative, so  that  no  action  can  be  maintained  upon 
it;  but  it  is  not  necessary  that  it  shall  be  ab- 
solutely void.     It  is  sufficient  if  it  is  voidable. 

II.  It  is  a  general  principle  of  law,  that  in  order  to 
avoid  a  policy  on  account  of  a  subsequent  insur- 
ance, against  an  express  condition  therein,  it  must 
a;>pear  that  such  subsequent  insurance  is  valid  and 
can  be  enforced.  If  it  cannot  be  enforced  it  is 
no  breach   of  the  condition  of  the   prior  policy. 

This  was  an  action  on  the  case,  in  the 
circuit  court  of  the  city  of  Petersburg, 
brought  in  April,  1877,  by  B.  E.  Sutherland 

against  the  Old  Dominion  Insurance 
177      Company,  *upon  a  policy  of  insurance 

issued  by  that  company  on  the  13th  day 
of  October.  1876,  in  favor  of  the  plaintiff, 
upon,  his  storehouse  and  stock  of  goods  there- 
in, situated  in  the  county  of  Dinwiddie.  The 
p  )licy  contained,  among  many  others,  the 
following  condition:  "If  the  assured  shall 
have  or  shall  hereafter  make  any  insurance 
on  the  property  hereby  insured,  or  any  part 

*liisnmnec — ISlTect  of  Snbaeqnent  In- 
▼nlld  Inanmnce. — ^The  rule  laid  down  by  the 
principal  case  in  regard  to  the  effect  of  taking  out 
subsequent  invalid  insurance  is  discussed  and  approved 
to  Woolpert  v.  Northern  Insurance  Co.,  44  W.  \'a. 
738,  and  Woolpert  v.  Franklin  Ins.  Co.,  42  W.  Va.  658. 


thereof,  without  the  consent  of  this  com- 
pany written  hereon,  this  policy  shall  be  void." 

Sutherland  afterwards,  on  the  21st  of 
November,  1876,  obtained  from  the  Connec- 
ticut Fire  Insurance  Company,  of  Hartford, 
Connecticut,  another  insurance  upon  the 
same  storehouse  and  the  stock  of  goods 
therein,  and  in  this  policy  there  was  a  simi- 
lar condition. 

The  defendant  filed  a  special  plea,  in 
which  was  set  out  the  condition  aforesaid, 
and  the  subsequent  policy  obtained  by  the 
plaintiff  upon  the  same  storehouse  and 
stock  of  goods;  and  it  was  insisted  that  this 
second  policy,  effected  by  the  plaintiff  with- 
out the  consent  of  the  defendant  written  on 
its  policy,  was  a  breach  of  the  condition  of 
the  defendant's  policy,  whereby  it  became 
null  and  void.  And  this  was  in  tact  the  only 
question   in   the   case. 

On  the  trial  both  the  policies  were  intro- 
duced in  evidence.  There  was  no  doubt  that 
the  building  and  stock  of  goods  were  de- 
stroyed by  fire,  and  all  the  preliminary  proofs 
had  been  regularly  made  by  the  plaintiff. 
And  this  was  also  done  in  reference  to  the 
second  policy.  As  to  the  condition  in  rela- 
tion to  other  policies  on  the  property  it 
appeared  that  when  the  plaintiff  applied  to 
the  a^ent  of  the  defendant  for  the  purpose  of 
effectmg  an  insurance  on  said  property,  he 
(the  plaintiff)  had  never  before  taken  out  a 
policy  of  insurance,  and  knew  nothing  of  the 
manner  in  which  policies  of  insurance  are 
issued,  nor  what  requirement  he  would 
178  have  to  satisfy,  nor  what  ^conditions 
and  stipulations  he  would  have  to 
assent  to;  and  being  thus  ignorant,  he  re- 
quested said  agent  to  tell  him  all  that  was 
necessary  for  said  plaintiff  to  do;  and  td  ask 
him  all  such  questions  as  it  was  proper  and 
necessary  for  the  plaintiff  to  answer;  and 
thereupon  the  agent  inquired:  1.  If  there 
was  other  insurance  of  said  property?  2. 
What  was  the  value  of  the  property  to  be 
insured?  And  3.  How  far  the  dwelling- 
house  was  from  the  storehouse?  (This 
dwelling-house  was  also  covered  by  both 
policies,  but  was  not  burned.)  All  of  which 
questions  being  truly  answered  by  the  plaintiff, 
the  policy  of  insurance  was  issued  to  him, 
and  he  paid  the  premium.  Plaintiff  believ- 
ing he  had  received  and  given  all  the  in- 
formation necessary  to  both  parties  to  the 
contract,  he  put  the  said  policy  away,  and 
never  read  it,  and  never  knew  until  after 
the  fire  had  occurred  that  it  contained  the 
conditions  aforesaid. 

The  plaintiff  before  the  commencement 
of  the  trial  of  this  case  dismissed  an  action  he 
had  brought  against  the  Connecticut  Fire 
Insurance  Company  upon  the  policy  of  that 
company,  and  admitted  and  insisted  that 
said  policy  was  void  and  invalid,  and  offered 
in  open  court  to  cancel  it.  To  which  the 
defendant  replied  that  it  would  nevertheless 
insist  upon  the  defence  to  the  policy. 

When  the  evidence  was  introduced  both 
the  plaintiff  and  the  defendant  asked  the  court 
for  instructions.  The  court  gave  the  instruc- 
tion of  the  defendant,  which  is  as  follows: 

"If  the  jury  believe   from   evidence   that 
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sobseauent  to  the  13th  of  October,  1876,  when 
the  policy  on  which  this  action  is  based  was 
issued  *by  this  defendant  to  the  plaintiff,  he, 
the  said  plaintiff,  did,  in  consideration  of  the 
premium  of  $7.50,  paid  by  him  therefor,  apply 
to  and  obtain  from  the  Connecticut  Fire 
Insurance  Company,  of  Hartford,  Connecti- 
cut, the  policy  of  the  said  last-named 

179  company  numbered  114,  381,  and  *dated 
November  21st,  1876,  without  the  con- 
sent of  this  defendant,  written  on  said  policy 
by  it  issued  to  the  plaintiff,  as  aforesaid;  and 
if  they  further  believe  from  the  evidence  that 
said  policy  issued  to  the  plaintiff  by  the  said 
Connecticut  Fire  Insurance  Company,  of 
Hartford,  Connecticut,  covered  and  embraced, 
in  whole  or  in  part,  the  property  insured  by 
this  defendant  by  the  policy  of  October  13th, 
1876,  on  which  this  suit  is  based,  then  the 
jury  must  find  for  the  defendant." 

The  first  instruction  of  the  plaintiff,  which 
the  court  refused,  was  as  follows: 

"Although  the  jury  shall  believe  from  the 
evidence  that,  according  to  the  contract  be- 
tween the  parties,  the  plaintiff  was  inhib- 
ited from  effecting  a  subsequent  insurance 
of  the  property  covered  by  the  policy  in  the 
declaration  mentioned  without  the  consent 
of  the  defendant  and  without  notice  of  prior 
insurance  to  the  second  company;  yet,  al- 
though a  second  insurance  was  effected 
without  the  consent  of  the  defendant  and 
without  notice  of  prior  insurance  to  the 
second  company,  this  second  policy  being 
invalid  and  inoperative  by  reason  of  the 
plaintiffs  failure  to  give  notice  of  the  prior 
insurance,  does  not  avoid  or  impair  the 
fir«t  policy." 

To  the  giving  of  the  defendant's  instruc- 
tion, and  the  refusal  to  give  th^t  of  the  plain- 
tiff, the  plaintiff  excepted.  There  was  a  ver- 
dict and  judgment  in  favor  of  the  defendant, 
and  a  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence,  which  the  court  overruled;  and 
the  plaintiff  excepted,  and  applied  to  a  judge 
of  this  court  for  a  writ  of  error  and  superse- 
deas; which  was  awarded. 

Drury  A.  Hinton,  Samuel  D.  Davies,  and 
R.   H.  Jones,  Jr.,  for  the  appellant. 

B.   H.  Nash,  for  the  appellee. 

180  *AXDERSON,  J.  The  plaintiff  had  a 
policy  of  fire  insurance  in  two  compa- 
nies on  the  same  property — one  in  the  Old  Do- 
minion Insurance  Company,  and  the  other  in 
the  Connecticut  Hartford  Insurance  Com- 
pany. Ih  both  policies  there  was  a  condition 
against  other  insurance,  prior  or  subsequent, 
except  with  the  consent  of  the  company  writ- 
ten on  the  policy.  A  part  of  the  property 
was  destroyed  by  fire  soon  after  the  second 
policy  was  issued;  and  this  suit  was  brought 
against  the  Old  Dominion  Company,  which 
issued  the  first  policy,  to  recover  the  loss. 

No  objection  is  made  to  that  policy  in  its 
inception.  It  was  valid  and  operative  until 
it  was  rendered  void,  if  it  were  so  rendered 
void,  by  issuing  the  second  policy.  And  if  it 
is  rendered  void  thereby,  it  is  b^'cause  the 
plaintiff   effected    insurance    by   the    second 


policy  on  the  same  property  without  notice  to 
the  defendant  company,  and  without  its  con- 
sent written  on  the  policy.  The  defendant 
relies  on  that  as  rendering  his  policy  declared 
on  in  this  suit  void.  But  the  instrument  of 
evidence  on  which  it  relies  shows  upon  its 
face  that  it  was  void  if  the  insured  had  a  prior 
insurance  upon  the  same  property,  because 
no  notice  of  it,  nor  assent  of  the  second 
insurer,  is  written  on  the  policy,  as  one  of  its 
conditions  required.  And  the  very  pica  of 
the  defendant  is  an  admission  that  the  sec- 
ond insurance  is  subsequent,  and  is  an  insur- 
ance on  the  same  property.  And  that  being 
admitted,  the  policy  shows  upon  its  face,  by 
the  terms  of  the  condition  on  which  it  was 
issued,  that  it  is  void.  Being  a  void  polic>', 
can  it  annul  and  render  void  the  prior  policy 
of  the  defendant?  Is  the  condition  of  the 
prior  policy  against  subsequent  insurance 
which  was  to  work  a  forfeiture,  a  condition 
against  an  abortive  attempt  to  effect  a  sub- 
sequent insurance,  or  an  incomplete  and 
unperfected  contract  of  insurance,  which  is 
invalid?      Or,    is    it   a    condition   against  a 

valid     subsequent     insurance?      That 
181       *is  the  subject  of  inquiry  in  this  case; 

and  upon  it  there  is  some  contrariety 
of  opinion. 

Some  hold  that  it  does  not  mean  insurance, 
but  only  what  the  subsequent  underwriter 
regarded  and  treated  at  the  time  as  insur- 
ance. .Others  hold  that  the  terms  of  the 
condition  import  that  a  prior  policy  shall  be 
void  if  the  assured  shall  make  subsequent 
insurance,  which  means  indemnity,  not  what 
he  and  the  underwriter  might  suppose  was 
insurance,  when  it  was  not.  The  language 
of  the  policy  is:  "If  the  assured  shall  have 
insurance,  or  shall  hereafter  make  any  other 
insurance."  Any  other  insurance  than  what? 
Than  that  which  he  is  in  the  act  of  receiving 
from  the  defendant,  which  was  insurance  in 
fact.  It  was  indemnity  against  loss,  and 
any  other  insurance  means  any  other  indem- 
nity against  loss.  I  think  this  is  the  plain 
and  obvious  meaning  of  the  language;  and 
that  it  imports  what  was  the  intention  of  this 
company  I  think  further  appears  from  the 
forty-second  article  annexed  to  the  policy; 
which  is  as  follows:  "In  case  of  any  other 
insurance  upon  the  property  hereby  in- 
sured, whether  made  prior  or  subsequent  to 
the  date  of  this  policy,  the  insured  shall 
be  entitled  to  recover  of  this  company  no 
greater  proportion  of  the  loss  sustained  than 
the  sum  hereby  insured  bears  to  the  whole 
amount  insured  thereon,"  &c.  There  is  no 
question  that  the  insured  might  effect  oth'*r 
insurances.  The  language  is  not  other  valid 
insurances,  but  simply  other  insurances; 
which  must  have  been  understood  to  mean 
valid,  inasmuch  as  it  is  provided  that  there 
shall  be  a  proportionable  abatement  from 
the  first  policy,  if  it  should  be  effected.  And 
the  insurer  must  be  presumed  to  have  used 
the  term  insurance,  or  other  insurance,  in 
the  same  sense  in  the  former  clause  in 
which  it  uses  it  in  this  clause. 

The  defendant,  in  stipulating  against  sub- 
seauent  insurance  uoon  the  pain  of  forfei- 
ture,  cannot   be    understood   as   stipulating 
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against  any  mere  attempt  to  make 
188  insurance;  *or  what  the  assured  and 
the  subsequent  insurer  believed  to  be 
insured,  though  it  was  not  such;  or  an  in- 
complete and  unperfected  contract  of  insur- 
ance. To  give  it  that  construction  would 
make  it  a  stipulation,  not  that  the  assured 
was  to  forfeit  his  policy  if  he  obtained  addi- 
tional insurance,  but  should  be  punished  for 
attempting  such  a  thing.  It  would  require 
a  very  latitudinous  construction  to  make 
the  language  mean  that. 

Upon  what  rule  of  construction  can  we  wrest 
the  language  from  its  natural  legal  and  ordi- 
nary import  in  order  to  subject  the  assured 
to  a  forfeiture  of  his  indemnity  for  loss  for 
the  benefit  of  the  maker  of  the  policy?  All 
conditions  or  exceptions  are  to  be  con- 
strued most  strongly  a^inst  those  in  whose 
favor  they  are  made  is  an  established  rule 
of  construction.  Why  should  it  be  departed 
from  in  this  case?  It  seems  to  me  that  there 
is  a  peculiar  fitness  in  its  application  to 
polkries  of  insurance.  The  policy  is  framed 
by  the  insurer  in  the  absence  of  the  assured, 
who  inserts  the  condition  for  his  own  ben- 
efit without  consulting  the  assured,  who 
drafts  it  with  all  its  multifarious  conditions 
and  restrictions,  to  suit  itself;  and  though 
it  be  "an  institution  necessary  for  the  pro- 
tection of  vast  interests  embarked  in  man- 
ufacturing and  on  consignment  of  goods  in 
warehouses,"  and  therefore  should  be  up- 
held, I  am  not  aware  of  any  rule,  or  respect- 
able precedent,  that  would  warrant  a  court 
by  construction  so  to  alter,  or  enlarge,  or 
restrict  the  meaning  of  its  terms  in  favor  of 
the  insurer — to  give  to  the  contract  the 
meaning  hereinbefore  indicated — not  even 
for  the  attainment  of  so  desirable  an  object 
as  to  secure  diligence,  and  care,  and  honesty 
on  the  part  of  the  assured  in  the  protection 
of  his  property  against  destruction  by  fire. 
And  in  this  case  it  would  seem  that  such  a 
motive  could  not  have  operated  in  the  in- 
sertion of  the  condition  in  question,  inas- 
much, as  by  the  forty-second  clause,  before 
recited,  the  effecting  other  insurances 
183  by  the  assured  ♦<5ould  be  no  induce- 
ment to  carelessness  and  negligence 
in  the  protection  of  his  property  against 
destruction  by  fire,  or  to  the  destruction  of 
it  by  his  own  criminal  agency. 

I  am  of  opinion,  therefore,  that  the  condi- 
tion made  by  the  defendant  in  the  policy 
which  is  the  foundation  of  this  suit  against 
further  insurance  is  not  applicable  to  an 
invalid  contract  for  other  and  additional  in- 
surance, and  that  the  policy  of  the  defend- 
ant is  not  avoided  by  an  abortive  attempt  to 
make  other  assurance,  which  was  never 
completed  or  perfected. 

And  in  this  position  I  think  I  am  sustained 
by  the  overwhelming  weight  of  authority. 

Parsons  in  his  work  on  Maritime  Law  says : 
"Some  policies  provide  that  in  case  of  any 
other  insurance  on  the  same  property  the 
contract  shall  be  null  and  void.  But  the  ob- 
taining a  policy  from  another  underwriter 
will  not  have  this  effect,  if  it  be  void  for  any 
cause,  although  it  be  on  account  of  the  fault 


of  the  insured,  as  by  his  misrepresentations." 
2  Pars,  on  Marit.  Law,  pp.  100-101. 

Flanders  on  Fire  Insurance,  pp.  49-50,  states 
the  doctrine  to  be  well  settled,  that  if  the  sec- 
ond policy,  against  which  the  contract  stipu- 
lates, is  itself  a  void  one,  or  one  that  cannot 
be  enforced,  it  does  not  avoid  the  first,  not- 
withstanding the  clause  of  forfeiture. 

May  in  his  work  on  Insurance,  p.  439, 
states  the  general  principle  to  be,  that  sub- 
sequent insurance,  void  by  its  own  terms, 
because  it  is  additional  and  without  notice 
of  prior  insurance,  is  no  insurance  within 
the  meaning  of  the  usual  condition  against 
other  insurances. 

Wood  on  Fire  Insurance  (the  most  recent 
work  on  this  subject),  p.  586,  §  348,  states  the 
doctrine  thus:  "A  condition  that  if  other  in- 
surance shall  be  obtained  without  the  consent 
of  the  company  the  policy  shall  be  void,  re- 
lates to  other  valid  insurance,  and  the 
184  policy  is  not  *avoided  by  the  procure- 
ment of  other  policies  that  for  any 
cause  are  invalid.  But  the  entire  invalidity 
of  such  other  insurance  must  be  established. 
The  other  policy  or  policies  must  at  the 
time  of  the  loss  have  been  inoperative,  so 
that  no  action  could  be  maintained  to  en- 
force them.  It  is  not  necessary  that  they 
should  have  been  absolutely  void;  it  is  suffi- 
cient if  they  were  voidable." 

These  eminent  writers  cite  numerous  au- 
thorities in  support  of  the  doctrine  as  they 
have  announced  it;  and  they  refer  to  the  de- 
cisions which  are  in  real  or  apparent  conflict 
with  their  enunciation  of  the  doctrine.  I 
have  not  met  with  a  single  text-writer  who 
controverts  their  views  or  who  holds  that  the 
prior  policy  is  avoided  by  the  procurement 
of  other  policies  which  are  invalid. 

It  would  be  impossible  within  the  limits 
of  an  opinion  to  review  all  the  cases  on  this 
subject.  I  must  be  content  with  a  reference 
to  the  following  judicial  decisions  as  fully 
sustaining  the  proposition,  as  a  general  prin- 
ciple of  law,  that  in  order  to  avoid  a  policy 
on  account  of  a  subsequent  insurance  against 
an  express  condition  therein  it  must  appear 
that  such  subsequent  insurance  is  valid  and 
can  be  enforced.  It  it  cannot  be  enforced  it 
is  no  breach  of  the  prior  policy.  Hubbard 
&  Spencer  v.  The  Hartford  F.  Ins.  Co.,  33 
Iowa  R.  326,  supported  by  a  well-considered 
and  able  opinion  of  Beck,  J.;  Jackson  v, 
Mass.  Mutual  Fire  Ins.  Co.,  23  Pick.  R.  418; 
Clark  V.  New  England  Fire  Ins.  Co.,  6 
Cush.  R.  342;  Gale  v.  Belknap  Cty.  Ins.  Co.» 
41  New  H.  R.  170;  Stacey  v.  Franklin  Fire 
Ins.  Co.,  2  Watts.  &  Serg.  (Penn.)  R.  506; 
Philbrook  v.  New  England  Mut.  Fire  Ins. 
Co..  37  Maine  R.  137;  Schenck  v.  Mercer 
County  Mut.  Fire  Ins.  Co.,  4  Zabr.  (N.  J.) 
R.  447;  Jackson  v.  Farmers  Mut.  Fire  Ins. 
Co.,  5  Gray  (Mass.)  R.  52;  Gee  v,  Cheshire 
County  Mut.  F.  Ins.  Co.,  55  New  Hamp. 
R.  65:  Rising  Sun  Ins.  Co.  v.  Slaughter,  20 
Ind.  R.  520;  Thomas  &  al.  v.  Builders  M.  F. 

Ins.  Co.,  119  Mass.  R.  121;  New  Eng- 
186      land  Ins.  Co.  v.  *Schettler.  38  111.  R. 

166;  Knieht  v.  Eureka  F.  &  M. 
Ins.    Co.,    26    Ohio    St.    664.      In    the    fore- 
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going  decisions  there  is  a  difference  of 
views  upon  some  questions  in  relation  to 
the  general  subject;  but  with  perfect  unani- 
mity all  of  them  maintain  the  proposition 
hereinbefore  announced. 

It  is  held  in  Philbrook  v.  New  England 
Mut.  Fire  Ins.  Co.  that  the  prior  policy  is 
valid  even  though^the  subsequent  policy  is 
not  avoided  by  the  underwriter  issuing  it, 
but  the  loss  thereon  is  paid,  the  policy  be- 
ing legally  invalid  and  such  as  the  plaintiff 
could  not  have  enforced. 

In  Jackson  v.  Mass.  Mutual  Fire  Ins.  Co. 
it  was  held  that  the  subsequent  insurance 
must  be  a  valid  and  legal  policy,  and  ef- 
fectual and  binding  upon  the  insurers.  As- 
suming it  to  have  been  made  for  the  direct 
benefit  of  the  plaintiffs,  it  was  wholly  nuga- 
tory and  of  no  effect,  and  cannot,  for  this 
reason,  be  now  set  up  to  defeat  the  policy 
made  by  the  defendants. 

In  Hardy  and  al.  v.  Union  Mut.  F.  Ins. 
Co.,  4  Allen  217,  it  was  held:  "If  such  a 
second  policy  was  void,  it  did  not  vitiate 
the  first.  It  is  open  to  the  plaintiffs  to  take 
this  ground  and  deny  the  validity  of  the 
second  policy."  In  this  case  it  was  claimed 
that  the  plaintiffs  had  received  since  the 
loss  the  amount  of  their  stipulated  insur- 
ance on  the  subsequent  policy.  The  court 
said  the  point  of  inquiry  is,  whether  in  fact, 
at  the  time  of  the  loss,  the  plaintiffs  had  a 
valid  claim  against  the  defendants  on  their 
policy.  They  had  such  a  claim  if  the  second 
policy  was  then  invalid,  as  the  taking  ^f 
an  invalid  policy  did  not  constitute  a  breach 
between  the  plaintiffs  and  the  defendants  in 
reference  to  a  subsequent  policy.  The  facts 
which  occurred  subsequently  to  the  loss  do 
not  constitute  a  case  of  estoppel  in  favor  of 

the  defendants. 
186  *In  Gale  v,  Belknap  Cty.  Ins.  Co.  the 
court  said:  **We  regard  the  law  as 
settled,  that  when,  in  a  policy  of  insurance 
against  fire,  it  is  stipulated  that  the  policy 
shall  be  void  if  any  other  or  subsequent  in- 
surance shall  be  or  be  made  without  the 
consent  of  the  company  or  its  directors,  and 
another  is  made  by  other  insurers  without 
such  consent,  which  contains  a  similar  pro- 
vision, the  second  policy  is  inoperative  and 
invalid — it  docs  not  bind  the  insurers,  and 
therefore  does  not  avoid  the  first  policy." 

In  Gee  v,  Cheshire  County  Mut.  F.  Ins. 
Co.,  55  New  Hamp.  65,  the  court  said: 
"Obtaining  a  nugatory  policy  in  some  other 
company  has  been  held,  over  and  over 
again,  not  to  constitute  any  contract  at  all. 
It  confers  no  rights  on  the  one  hand,  and 
imposes  no  obligation  on  the  other.  It  is 
not  a  contract:  it  is  a  mere  nullity." 

In  a  recent  case  decided  by  the  Supreme 
Court  of  Massachusetts.  No.  119  Mass.  R. 
supra,  the  court  said:  "It  is  for  the  defend- 
ant to  show  that  such  instrument  (the  sub- 
sequent policy)  was  a  valid  and  legal  policy, 
effectual  and  binding  upon  the  insurers.  If 
it  was  invalid  so  far  as  the  property  in 
question  was  concerned  there  would,  by  legal 
intendment,  be  no  second  insurance  upon  it, 
and  therefore  no  avoidance  of  the  first  policy. 
The  policy  of  the  Merrimack  company,  who 
was  to  have  been  the  second  insurer,  was 


also  upon  the  condition  that  without  the 
consent  of  this  company  no  other  insurance 
shall  exist  upon  the  property  insured  by  it; 
and  no  such  consent  was  given,  and  the 
plaintiffs  therefore  failed  to  do  what  was 
necessary  in  order  that  a  contract  might  be 
perfected   with   it;   and   having  effected  no 

,  valid  subsequent  insurance,  they  have  not 
avoided  the  prior  policy  with  the  defcnd- 

i  ant." 

The  whole  question  comes  clearly  within 
the  decided  cases. 

187  *In  Clark  v.  New  England  Fire  Ins. 
Co.,  6  Cush.  R.,  supra,  the  court  held 

that  "if  the  plaintiffs  have  failed  to  perfect 
their  contract  with  the  subsequent  under- 
writers by  omitting  to  have  the  prior  assur- 
ance allowed  of  and  specified  on  the  policy, 
as  required,  it  is  difficult  to  imagine  in  what 
way  the  prior  insurance  can  be  invalidated 
or  .affected.  It  is  a  vain,  nugatory,  void 
act." 

Opposed  to  all  this  array  of  authority 
we  refer  to  David  v.  The  Hartford  Ins.  Co., 
13  Iowa  69;  Bigler  v.  The  New  York  Cen- 
tral Ins.  Co.,  20  Barb.  R.  635 ;  and  same  case, 
22  New  York  R.  402 ;  Lackey  v.  The  Georgia 
Home  Ins.  Co.,  42  Ga.  R.  457;  and  Carpen- 
ter V.  Providence  Washington  Ins.  Co.,  16 
Peters  R.  495.  Other  cases  have  been  cited, 
but  need  not  be  specially  noticed,  as  they  do 
not  seem  to  be  opposed  to  the  doctrine  enun- 
ciated. These  are  the  principal  cases  relied 
on  for  the  defendant;  and  upon  close  in- 
spection I  think  it  will  be  found  that  whilst 
they  are  in  conflict  with  some  points  de- 
cided in  some  of  the  cases  I  have  cited 
they  have  decided  nothing  in  conflict  with 
the  position  which  I  have  announced,  and 
which  is  sustained  by  the  vast  array  of 
authority  to  which  I  have  referred. 

In  the  Iowa  case  of  Hubbard  &  Spencer  v. 
The  Hartford  F.  Ins.  Co.  it  was  held  that  **a 
breach  of  the  condition  does  not  absolutely 
render  void  and  of  no  effect  the  policy;  it 
simply  renders  it  voidable,  its  binding  force 
i  and  effect  being  subject  to  be  defeated  at  the 
option  of  the  company  issuing  the  instru- 
ments. If  no  objection  be  made  by  the 
company  on  accoiint  of  the  breach  of  the 
condition  the  policy  may  be  enforced  as 
though  no  forfeiture  had  ever  happened. 
The  act  of  the  company  whereby  it  is  shown 
that  the  instrument  is  treated  as  avoided 
must  be  shown  in  order  to  defeat  recovery 
thereon.     If  no   such  act  or  objection 

188  *on  the  part  of  the  company  be  shown, 
the   contract   will  be   considered  bind- 

]  ing."  But  that  may  be  shown  even  at  the 
I  hearing.  The  supreme  court  of  New  Hamp- 
I  shire  holds  otherwise.  In  Gale  v,  Belknap 
Cty.  Ins.  Co.,  41  New  H.  R.  176,  the  court 
said:  "The  policy  is  neither  utterly  void 
nor  voidable  in  the  sense  that  it  is  a  virtid 
and  binding  contract,  and  to  be  so  treated, 
for  all  practical  purposes,  until  it  is  avoided. 
On  the  contrary,  it  is  an  instrument  invalid 
and  inoperative,  binding  upon  nobody  until 
and  unless  it  should  be  ratified  and  confirmed 
by  some  further  act  on  the  part  of  the  insurer 
with  knowledge  of  the  fact  which  caused  the 
invalidity  either  by  an  express  assent  to  be 
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bound  or  by  some  implied  waiver  of  the 
objections.  There  is  an  intrinsic  absurdity 
in  holding  that  to  be  an  insurance  by  which 
a  party  is  bound  to  make  good  another's 
loss  only  in  case  he  pleases  to  do  it." 

It  is  not  necessary  in  this  case  that  we 
should  decide  between  these  conflicting 
opinions.  If  either  be  right  the  plaintiff  is 
entitled  to  recover;  for  it  appears  from  the 
certificate  of  facts  that  the  plaintiff  brought 
suit  against  the  Connecticut  insurance  com- 
pany upon  its  policy,  and  that  before  the 
trial  of  this  suit,  being  satisfied  that  he 
could  not  enforce  it  because  of  the  prior 
insurance,  which  rendered  it  void,  he  ad- 
mitted that  the  said  policy  was  void,  and  dis- 
missed the  suit,  and  offered  in  open  court  to 
cancel  the  policy.  We  may  infer  from  the 
existence  of  this  suit  that  the  resistance  of 
the  plaintiffs  demand  by  the  Connecticut 
insurance  company  was  upon  the  ground 
that  the  policy  was  avoided  by  reason  of 
the  prior  insurance,  and  from  the  dismission 
of  the  suit  by  the  plaintiff  with  the  admission 
that  the  policy  was  void  and  the  offer  to 
cancel  it,  that  the  policy  is  invalid  and  can- 
not be  enforced.  Consequently  the  prior 
policy  has  not  been  invalidated  and 
169  rendered  void  by  it.  And  this  *is 
held  to  be  the  law  in  Gale  v.  Belknap 
Cty.  Ins.  Co.  and  all  the  cases  of  that  class, 
and  is  likewise  so  held  in  the  Iowa  case 
supra.  And  in  that  case  Judge  Beck  main- 
tains that  his  conclusion  is  not  in  conflict 
with  David  v.  The  Hartford  Ins.  Co.,  13 
Iowa,  nor  with  Bigler  v.  The  New  York 
Central  Ins.  Co.,  20  Barb.  R.  635,  and  same 
case,  22  New  York  R.  402.  In  the  latter  case 
the  suit  was  brought  to  enforce  the  prior 
policy,  and  was  defeated  upon  the  ground 
that  it  was  avoided  by  a  subsequent  policy, 
which  was  shown  to  be  valid  by  a  judgment 
in  favor  of  the  assured,  and  that  a  draft  had 
been  given  in  satisfaction  of  the  judgment. 

In  Lackey  v.  The  Georgia  Home  Ins.  Co., 
42  Ga.  R.  457,  the  court  says :  "The  question 
here  turns  not  so  much  on  the  contract  as 
upon  our  statute.  *  *  *  And  this  law  would 
make  void  the  first  policy  though  nothing  was 
said  in  it  about  a  second  policy."  The  case, 
therefore,  the  court  said,  "turned  rather  on 
the  law  than  on  the  contract."  The  re- 
maining case  relied  on  by  the  defendant's 
counsel — of  Carpenter  v.  Providence  Wash- 
ington Ins.  Co.,  16  Peters  R.  495 — is  not 
analogous  to  this  case.  The  suit  there  was 
brought  against  the  Washington  Insurance 
Company  to  enforce  the  second  policy,  which 
had  a  condition  to  be  void  if  the  property  was 
insured  by  a  prior  policy.  The  defence  was 
that  there  was  a  prior  policy  of  the  American 
Insurance  Company,  of  which  the  defendant 
had  not  been  notified.  The  plaintiff  replied 
that  the  prior  policy  was  invalid  and  void 
because  it  had  been  obtained  by  false  repre- 
sentations. The  point  decided  by  the  supreme 
court  was  raised  by  exceptions  to  the  ruling 
of  the  lower  court  rejecting  the  plaintiff's  in- 
struction, and  to  the  instruction  given  by  the 
court;  ami  is  thus  stated  by  Mr.  Justice 
Story.  He  says  the  instruction  offered  by 
the  plaintiff  "proceeds  on  the  ground  that 


although  the  policy  of  the  American 

190  Insurance  ^Company  of  6th  December, 
1836,  was  good  upon  its  face,  yet  if,  in 

point  of  fact,  it  was  procured  by  a  material 
misrepresentation  by  the  owners  of  the  co»t 
and  value  of  the  premises  insured,  it  was 
deemed  utterly  null  and  void,  and  therefore, 
as  a  null  and  void  policy,  notice  thereof  need 
not  have  been  given  to  the  Washington 
Insurance  Con^^any  at  the  time  of  under- 
writing the  policy  declared  on.  The  court 
refused  to  give  the  instruction,  and,  on  the 
contrary,  instructed  the  jury  that  if  the  policy 
of  the  American  Insurance  Company  was, 
when  that  at  the  Washington  Insurance  office 
was  made,  treated  by  all  the  parties  thereto 
as  a  subsisting  and  valid  policy,  and  had 
never  in  fact  been  avoided  (but  was  still  held 
by  the  assured  as  valid),  then  that  notice 
thereof  ought  to  have  been  given  to  the 
Washington  Insurance  Company,  and  if  it 
was  not,  the  policy  declared  on  was  void" 
The  supreme  court  held  that  the  court  below 
did  not  err  in  refusing  to  give  the  instruction 
moved  by  the  plaintiff,  and  that  the  instruc- 
tion given  was  correct.  This  was  the  only 
point  decided  in  that  case  which  has  any 
relevancy  to  this;  and  Mr.  Justice  Story  in 
stating  reasons  for  the  decision  assumes  that 
a  policy  which  has  been  procured  by  misrep- 
resentation of  material  facts  is  not  therefore 
to  be  treated  in  the  sense  of  the  law  as  utterly 
void  ab  initio,  but  is  merely  voidable,  and  may 
be  avoided  by  the  underwriters  upon  due 
proof  of  the  facts;  but  until  so  avoided  it 
must  be  treated  for  all  practical  purposes  as 
a  subsisting  policy.  He  says  the  policy  to 
this  very  day  has  never  been  avoided,  and  the 
assured,  if  he  pleases,*  may  bring  action 
thereon  to-morrow.  It  will  also  be  remarked 
that  these  remarks  of  Judge  Story  are  made 
only  with  regard  to  a  policy  procured  by 
false  representations.  His  remarks  were  not 
made  with  reference  to  such  a  case  as  this. 
There  is  no  analogy  between  th«  two 

191  *cases.  That  was  a  suit  by  the  assured 
to  enforce  a  subsequent  policy  which  ht 

had  effected  with  another  company,  and 
which  was  resisted  by  the  defendant  upon 
the  ground  that  by  the  terms  of  the  poKcy 
it  was  void  because  at  the  time  he  had  an 
insurance  of  the  same  property  in  another 
company  of  which  he  had  not  notified  the 
defendant;  to  avoid  which  defence  he  alleged 
that  the  prior  insurance  was  void  because  it 
was  procured  by  those  under  whom  he  claimed 
by  misrepresentations  of  material  facts— that 
is,  by  fraud.  But  the  supreme  court  heW 
that  inasmuch  as  it  was  treated  at  the  time 
the  second  policy  was  issued  by  all  the  parties 
thereto  as  a  subsisting  and  valid  policy,  and 
had  never  in  fact  been  avoided,  but  was  then 
held  by  the  assured  as  valid,  it  must  be 
regarded  as  a  valid  policy  until  the  facts  of 
the  fraudulent  representation  were  shown; 
and  Mr.  Justice  Story  remarked  that  "it 
may  well  be  doubted  whether  a  party  to  a 
policy  can  be  allowed  to  set  up  his  own 
misrepresentations  to  avoid  the  obligations 
deducible  from  his  own  contract." 

We  do  not  think  that  any  decision  made  in 
that  case  applies  adversely  to  this.    The  cases 
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are  to^Uy  unlike.  There  is  no  proof  or  even 
allegatioa  of  fraud  or  misrepresentation  here. 
The  facts  certified  tend  strongly  to  prove 
that  the  plaintiff  in  effecting  the  second 
policy  was  unconscious  of  violating  any  con- 
ditioci  in  the  first  policy  or  of  doing  anything 
that  he  had  not  a  right  to  do.  He  seems  to 
have  been  led  into  the  error  by  relying  on 
the  agent  of  the  company  to  give  him  all  the 
inlormation  it  was  necessary  tor  him  to  have 
-*he  having  had  no  experience  in  such  busi- 
ness-—who  failed,  perhaps  from  inadvertence, 
to  give  htm  this  important  information.  All 
that  has  been  said  against  a  party  taking 
advantage   of    his   own   misrepresentation   of 

material  facts,  or  fraud,  has  no  appli- 
192      cation  *to  this  case.     It  has  not  the 

slightest  bearing  upon  any  principle 
involved  in  its  decision.  Nor  is  there  any- 
thing decided  by  the  supreme  court  in  Car- 
penter V,  Providence  Washington  Ins.  Co.,  16 
Peters  R.  436,  which  is  opposed  to  the  doctrine 
as  declared  in  this  opinion,  and  which  is 
sustained  by  the  highest  courts  of  nine  or  ten 
of  the  American  states,  and,  we  may  add, 
positively  denied  by  none — sustained  by 
courts  presided  over  by  a  Gibson,  a  Bigelow, 
and  a  Shaw — names  which  have  shed  lustre 
on  the  judicial  ermine — ^and  a  doctrine  which 
has  been  recognized  and  approved  by  all  the 
eminent  and  learned  writers  on  the  law  of 
insurance.  Are  we  to  be  told  that  a  doctrine 
so  fortified  and  sanctioned  by  this  over- 
whelming array  of  authority,  and  which,  we 
may  add,  is  supported  by  reason,  is  to  be 
overturned,  not  by  the  decisions  of  two  or 
three  courts,  but  by  the  dicta  of  a  few 
judges,  however  eminent? 

The  decisions  oftthe  supreme  court  of  the 
United  States  on  questions  peculiarly  and 
exclosivelpr  belonging  to  that  jurisdiction  are 
a  final  disposition  of  the  subject;  but  it  is 
not  inconsistent  with  the  profound  respect 
which  that  august  tribunal  ought  to  command 
to  say  that  the  decisions  of  the  supreme  courts 
of  the  states,  when  the  subject  is  clearly 
within  the  limits  of  their  jurisdiction,  are 
entitled  to  equal  respect;  and  though  we 
would  reverently  bow  to  the  authority  of  a 
court  over  which  the  illustrious  Taney  pre- 
sided, and  of  which  a  Story  was  an  associate 
justice,  within  the  exalted  sphere  of  its  juris- 
diction, we  could  not  regard  the  dicta  or 
reasoning  of  one  of  its  justices,  however 
eminent,  or  even  its  decision,  as  outweighing 
the  judgments  of  the  supreme  courts  of  the 
American  states  on  questions  within  the  lim- 
its of  their  respective  jurisdictions. 

We  do  not  feel  called  on  to  notice 
198      further   the   dicta   ♦and   reasoning   of 

Judge  Story  than  merely  to  suggest 
that  that  eminent  judge,  in  his  high  appre- 
ciation of  the  advantage  and  importance  of 
these  insurance  institutions,  and  in  his  earn- 
est desire  to  uphold  them,  as  required  by  a 
sound  public  policy,  seems  to  have  been 
unmindful  of  the  rights  of  the  assured,  has 
been  led  into  the  error  of  giving  a  construc- 
tion to  the  acts  and  instruments  of  writing  of 
the  insurer  which,  it  seems  to  us,  violates 
well-established  rules  of  construction,  and 
for  which  we  can  find  no  precedent,  and 


which  would  impair  the  rights  of  the  as- 
sured, and  if  adopted  and  sanctioned  by  the 
courts  would  thereby  do  more  to  discourage 
insurance  and  injure  those  institutions  than 
an  adherence  to  the  established  rules  of 
construction. 

•  Upon  the  whole  I  am  of  opinion  that  the 
judgment  of  the  court  below  is  erroneous, 
and  that  it  be  reversed  with  costs. 

MONCURE,  P.,  and  STAPLES,  J.,  con- 
curred in  the  opinion  of  ANDERSON,  J. 

CHRISTIAN,  J.  This  is  a  case  of  first  im- 
pression in  thib  state.  It  is  one  of  great  im- 
portance; not  only  affecting  the  interests  of 
every  insurance  company — now  becoming 
a  large  and  useful  department  of  business 
throughout  the  country — ^but  the  case  involves 
questions  of  public  policy  in  which  every 
community  is  interested. 

The  question  discussed  and  decided,  in  the 
opinion  of  the  majority,  has  been  the  subject 
of  judicial  investigation  and  decisions  in 
many  of  the  states  of  the  Union  and  in  the 
supreme  court  of  the  United  States.  A 
cursory  examination  of  the  cases  will  at 
least  show  one  thing,  and  that  is,  that 

194  there  is  an  irreconcilable  ^conflict  in 
the  authorities  on  this  question.    On 

the  one  side,  the  supreme  courts  of  Massa- 
chusetts, Pennsylvania,  Maine,  New  Hamp- 
shire, and  Iowa;  on  the  other  side  are  the 
supreme  courts  of  New  York,  Georgia,  and 
the  supreme  court  of  the  United  States.  If 
this  case  is  to  be  decided  on  the  authority  of 
cases  simply,  and  my  judgment  is  to  be  deter- 
mined by  the  number  of  cases  instead  of 
their  weight,  then  I  should  find  myself  on 
the  side  of  the  majority;  but  no  number  of 
cases  from  other  states,  however  I  might 
respect  them  as  persuasive  authority,  can 
bind  my  judicial  action  if  the  cases  them- 
selves are  not  founded  upon  sound  legal 
principles.  I  prefer,  therefore,  to  stand  on 
the  side  of  those  cases  which  are  fewer  in 
number  but  which  are  founded  upon  sound 
principles  of  law  and  reason,  which  com- 
mend themselves  to  my  judgment;  and  I  am 
pleased  to  know  that  that  judgment  is  sus- 
tained by  such  high  authori^  as  the  supreme 
court  of  the  United  States  and  the  supreme 
courts  of  New  York  and  Georgia. 

The  cases  followed  by  the  majority  of  the 
court  hold  that  the  second  policy  does  not 
make  void  the  first  unless  the  second  be  a 
valid  one — one  that  can  be  recovered  upon; 
and  if  the  second  company's  policy  can  be 
shown  to  be  void,  even  in  consequence  of 
the  fraudulent  representations  of  the  in- 
sured, or  concealment  of  the  facts,  the  con- 
dition of  the  first  policy  is  not  broken,  be- 
cause there  is  in  fact  no  second  insurance. 

The  law  which  permits  insurance  com- 
panies to  contract  against  a  second  insurance 
on  the  same  property  is  founded  in  a  wise 
public  policy.  Such  stipulations  protect  not 
only  the  insurance  companies  but  the  public 
against  the  evils  of  double  insurance.  As 
was  said  by  Judge  McCay  in  Lackey  v.  The 
Georgia  Home  Ins.  Co.,  42  Ga'  R.  457: 

195  "It  is  found  that  to  permit  double  *in- 
surance  is  to  afford  a  temptation  to 
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self-incendiaries,  who  are  a  danger  in  any 
community.  The  man  who,  to  get  the  ben- 
efit of  an  insurance,  sets  fire  to  his  own 
property,  endangers  the  property  of  his 
neighbor.  Now,  it  is  just  as  entirely  within 
this  public  policy  to  have* a  second  insurance 
which  one  thinks  is  good  as  to  have  one  which 
is  really  good."  The  temptation  to  incendi- 
arism is  just  as  great  in  the  one  case  as  the 
other.  Nay,  the  very  fact  that  one  has 
fraudulently  obtained  an  insurance  is  prima 
facie  a  suspicious  circumstance;  and  the 
man  who  deliberately  perpetrates  a  fraud  in 
order  to  get  a  double  insurance  has  taken 
one  long  step  towards  that  other  crime,  in- 
cendiarism, committed  by  one's  self  against 
his  own  property.  The  object  of  the  stipu- 
lation is  to  remove  the  temptation  and  take 
away  the  inducements  to  fire  his  own  prop- 
erty. This  is  not  done  when  he  thinks  he 
has  a  good  policy  or  one  that  is  vofd  only 
in  the  event  his  fraud  is  discovered. 

But  I  insist,  with  deference,  that  the  cases 
relied  on,  and  which  are  now  to  be  followed  by 
this  court  and  settled  as  the  law  of  this  com- 
monwealth, are  in  violation  of  fundamental 
principles  which  should  govern  all  courts 
m  the  adjudication  of  the  rights  of  parties  in 
that  it  permits  one  to  set  up  his  own  fraud 
and  make  that  fraud  the  very  basis  of  his 
recovery;  in  that  it  permits  one  to  call  upon 
a  court  of  justice  to  aid  him  to  impose  an 
obligation  upon  another  by  showing  that 
he,  the  plaintiff,  has  been  guilty  of  falsehood 
and  fraud,  without  the  proof  of  which  he 
could  not  possibly  recover. 

To  illustrate  the  doctrine  of  these  numer- 
ous cases,  so  much  relief  on :  A  man  in  the 
city  of  Richmond  takes  out  a  policy  of  insur- 
ance against  fire  on  his  house  here  in  one  of 
the  insurance  companies  in  this  city.  He  sol- 
emnly stipulates  in  writing  with  that 
196  ♦company  (and  that  is  one  of  the  con- 
ditions on  which  the  policy  is  issued) 
that  he  will  not  obtain  an  insurance  in  any 
other  company  without  notice  to  and  consent 
of  the  company.  He  then  goes  to  another 
company,  in  a  distant  city  of  the  state,  or  it 
may  be  in  another  state,  and  takes  out  another 
policy  of  insurance  on  the  same  property. 
He  falsely  represents  to  that  company  that 
he  is  not  insured  in  any  other,  and  the  policy 
is  issued  upon  the  express  condition  that  he  is 
not  insured,  and  there  is  a  stipulation  in  the 
second  policy  that  any  previous  insurance 
voids  the  policy.  Towarcls  the  one  company 
he  has  broken  his  solemn  covenant;  towards 
the  other  he  has  practised  misrepresentation, 
falsehood,  and  fraud.  If  his  property  is  de- 
stroyed by  fire  he  has  a  double  insurance,  and 
the  very  temptation  which  the  policy  of 
the  law  would  take  away  exists;  and  if  his 
fraud  remains  undiscovered,  if  his  **sins  do 
not  find  him  out,"  he  collects  the  insur- 
ance from  both  companies.  But,  according 
to  these  cases  we  are  asked  to  follow,  he  is 
safe  anyway;  for  if  his  fraud  is  discovered, 
and  his  false  and  fraudulent  misrepresenta- 
tion is  made  apparent,  the  second  policy  is 
Toid,  and  the  very  fraud  which  he  com- 
mitted, and  that  alone,  enables  him  to  im- 
pose an  obligation  upon  the  first  company. 


I  cannot  follow  cases,  however  numerous 
they  may  be,  which  declare  a  principle  so 
variant  with  all  my  preconceived  ideas  of 
the  true  administration  of  justice  as  to  per- 
mit a  man  to  recover  only  when  he  estab- 
lishes his  own  fraud,  and  to  impose  an 
obligation  upon  another  only  when  he  can 
show  he  has  been  guilty  of  falsehood. 

Instead  of  following  these  cases  I  prefer 

to  stand  on  the  side  of  the  supreme  court 

of  the  United  States  when  Taney  and  Story 

adorned  the  bench  of  that  august  tribunal, 

and  who  maintained   the  very  oppo- 

197  site  *doctrines  from  those  of  the  nu- 
merous   decided   cases    relied    on.      I 

wish  I  had  time  now  to  extract  from  the 
opinion  of  Mr.  Justice  Story  in  16  Peters  R. 
to  show  how  his  luminous  intellect  and  just 
mind  dealt  with  this  question.  But  I  must 
content  myself  now  with  a  mere  reference 
to  the  case. 

But,  after  all,  in  my  view  of  the  case,  it 
must  turn  upon  a  mere  question  of  the  con- 
struction of  the  contract  of  the  parties. 
What  is  its  fair  meaning  and  intent?  When 
the  insured  stipulated  that  he  would  not 
effect  a  policy  of  insurance  in  any  other  com- 
pany without  notice  to  and  consent  of  the  first 
company,  what  did  he  mean  then?  Can  any- 
body doubt  what  was  his  meaning,  and  what 
obligation  his  contract  then  bound  him  to 
observe?  Did  he  sign  that  contract  with 
the  mental  reservation  that  he  meant  a 
valid  insurance?  with  a  mental  reservation 
that  he  would  go  into  another  company  and 
effect  another  insurance  fraudulently?  And 
if  he  was  found  out  he  could  say:  Well,  I 
have  not  violated  my  contract  with  the  first 
company  because  I  have  not  effected  a 
valid  insurance.  By  my  own  fraud,  now 
discovered  and  proved.  I  effected  no  valid 
insurance  in  the  second  company,  and  there- 
fore the  first  stands  good  to  me. 

Is  this  a  fair  mode  of  interpreting  the 
contracts  of  parties  in  a  court  of  justice? 
Not  according  to  the  meaning  of  the  par- 
ties at  the  time,  but  upon  extrinsic  facts 
based  on  falsehood  and  fraud. 

So  far  as  the  insured  is  concerned,  he  did 
effect  a  valid  insurance.  The  premiums  he 
agreed  to  pay  on  the  second  policy  could  be 
recovered  by  the  company.  No  one  can  doubt 
that.  Certainly  he  could  not  defeat  a  recovery 
by  showing  he  had  perpetrated  a  fraud  on 
the  company.  As  to  him,  therefore,  the  in- 
surance has  been  effected  in  the  meaning  of 
the  law  and  the  contract  of  the  parties. 

198  *The  whole  reasoning  of  the  cases 
relied  on  to  sustain  this,  to  me,  strange 

doctrine,  is  based  on  a  single  idea;  and  they 
all  argue  in  a  circle.  It  is  said  that  the  con- 
tract of  the  party  was  that  he  would  effect 
no  insurance;  that  this  means  no  valid  insur- 
ance; and  inasmuch  as,  by  the  party's  own 
falsehood  and  fraud,  he  had  rendered  the 
second  policy  void,  he  has  not  broken  his 
covenant  with  the  first  company.  Now, 
technically  it  may  be  true  that  no  second 
insurance  has  been  effected;  but  to  give 
such  a  construction  as  this  to  the  contract  of 
the  parties  seems  to  me  to  be  sticking  in  the 
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bark  and  to  invoke  a  technicality  to  encour- 
age falsehood  and  perpetuate  fraud. 

I  have  written  very  hastily,  under  great 
pressure,  for  want  of  time.  The  importance 
of  the  case  and  my  own  strong  convictions 
impelled  me  to  express  my  dissent  from  the 
opinion  of  the  majority  at  once.  I  reserve  to 
myself  the  privilege  of  writing  out  more 
deliberately  and  at  large  the  views  I  enter- 
tain on  this  important  question. 

I  am  for  affirming  the  judgment  of  the 
circuit  court. 

It  is  proper  to  remark  that  in  the  present 
case  there  is  no  proof  in  the  record  that  the 
plaintiff  in  error  was  guilty  of  wilful  mis- 
representation and  fraud;  nor  is  it  intended 
so  to  charge  him  in  what  I  have  said.  He  is 
permitted,  however,  in  order  to  assert  a  claim 
against  the  company,  to  base  that  claim  upon 
what  in  law  is  a  fraud  upon  the  other.  He  is 
allowed  in  a  court  of  justice  to  plead  his  vio- 
lated contract  with  one  company  to  enable 
him  to  enforce  a  claim  against  another. 

In  what  I  have  written  my  purpose  was  to 
animadvert  upon  the  principles  settled  by  the 
cases  relied  on  rather  than  the  conduct  of  the 
party  in  the  case  before  us.  It  may  be  true 
he  was  guilty  of  no  intentional  fraud  or  mis- 
representation, which  I  am  wilh'ng  to 
199  concede;  *but  that  does  not  change 
the  rights  of  the  parties  or  their  legal 
obligations. 

BURKS,  J., concurred  with  CHRISTIAN,;. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  giving  the  instruction 
asked  for  by  the  defendant,  and  in  refusing 
to  fi^ive  the  first  instruction  asked  for  by  the 
plaintiff,  and  in  overruling  the  plaintiff's 
motion  to  set  aside  the  verdict  and  grant  him 
a  new  trial  upon  the  ground  of  misdirection 
to  the  jury,  as  hereinbefore  indicated.  It  is 
therefore  considered  that  the  judgment  of 
the  circuit  court  be  reversed  and  annulled, 
and  that  the  plaintiff  in  error  recover  his 
costs  of  the  defendant  in  error  expended  in 
the  prosecution  of  his  writ  of  error  here; 
and  the  cause  is  remanded  to  the  circuit 
court  of  the  city  of  Petersburg  with  instruc- 
tions to  set  aside  the  verdict  of  the  jury  and 
to  grant  the  plaintiff  a  new  trial,  to  be  pro- 
ceeded with  in  conformity  with  the  princi- 
ples herein  declared. 

Judgment  reversed. 


200      ^Richmond  &  Danville  R.  R.  Co.  v. 

Morris. 

NoYcmber   Term,    1878,    Richmond. 

M  took  passage  in  the  caboose  of  a  freight  train  of 
the  R.  &  D.  railroad  from  W  to  B.  a  way  station. 
It  was  night  when  the  train  arrived  at  B.  M  had 
fallen  asleep  on  the  way,  and  when  approaching  B 
the  conductor  awakened  him,  tellmg  him  they  were 
at  B.     The  train  went  a  short  distance  beyond  the 

Approved  in    Richmond   &    D.    R.    Co.   v.   Picklesei- 
mer,  85   Va.    798. 


freight-house  and  reception-room  without  ftopping, 
and  when  the  engine  reached  the  frog  on  the  west 
side  of  the  freight-house  and  reception-room,  it 
stopped,  and  the  conductor  seeing  M  still  in  the 
caboose  asleep,  again  aroused  him.  The  train  stopped 
about  a  minute,  and  M  could  then  have  gotten  off 
whilst  the  train  was  not  in  motion.  The  conductor 
then  went  to  the  other  end  of  the  car,  and  looking 
back  saw  that  M  did  not  get  up.  He  retamed, 
shook  M  and  told  him  to  get  up,  or  get  off,  he  was 
at  B.  Immediately  after  the  waking  of  M  the  last 
time,  the  conductor  went  out  at  the  end  of  the  ca- 
boose with  his  lantern  in  his  hand  and  stood  on  the 
stationary  platform  about  two  and  a  half  feet  from 
the  platform  of  the  car;  the  train  commenced  back- 
ing, and  M  got  up  and  walked  out  to  the  end  of 
the  car  and  jumped  off,  not  knowing,  as  he  says, 
which  way  the  car  was  going;  and  the  caboose  car 
and  several  others  passed  over  him,  injuring  bim 
severely.  The  point  where  M  jumped  off  was  op- 
posite the  platform,  which  extended  thirty-five  steps 
west  and  a  much  greater  distance  east  of  tiie 
pump-house,  and  was  that  part  of  the  platform  at 
which  passengers  going  east  got  off;  and  it  was  in 
good  condition.  There  was  no  chain  across  the 
end  of  the  platform  in  rear  of  the  caboose,  and  it 
was  not  customary  to  have  them  on  such  cars.  It 
was  a  dark,  drizzly  night,  and  the  only  lights  at 
the  station  were  two  lanterns,  one  in  the  hands  of 
the  conductor  and  the  other  in  the  hands  of  a 
servant  of  the  company  at  the  station.  The  train 
reached  the  station   behind  time — Held: 

1.  Carriers  of  Paamenarera — Contrlbvtory 
Neslisence.* — ^The  company  was  guilty  of  cul- 
pable negligence,  and  this  negligence  was  the  prox- 
imate cause  of  M*s  injury.     The  conductor  should 

not  have  put  the  train  in  motion  until 
gOl  *^  could  leave  the  car;    or  if  put  in  motion, 

he  should  have  cautioned  him  not  to  attempt 
to  get  off  until  the  train  was  stopped.  Instead  of 
this  he  told  him  to  get  off,  and  the  train  im- 
mediately commenced  backing. 

2.  Same — Station — Dntr  to  LUrfct.— The 
company  was  also  in  fault  in  not  having  station- 
ary lights  at  the  place,  and  this  made  it  all  the 
more  incumbent  on  the  conductor  to  exerdie 
more  than  usual  care  and  caution  in  letting  off 
passengers. 

8.  Same — Ifesllirenoe  and  Coatrllratorr 
BVeKltvence.t — But  whilst  the  injury  sustained 
by  M  is  directly  traceable  to  the  culpable  negli- 
gence of  the  company,  the  negligence  or  absence 
of  ordinary  prudence  and  caution  on  the  part  of 
M  contributed  to  his  injury;  and  he  is  not  en- 
titled to  recover  of  the  company  damages  for  the 
injury  he  sustained. 

"Carriers  of  Paaaensera — Statloa — Dmtj 
to  Ijlsht. — See  Alexandria  &  F.  R.  Co.  v.  Hemdon, 
87  Va.  204,  citing  principal  case. 

tBTeKllKence  and  Contrlbatorr  Meirli- 
irenee. — Findings  stated  in  third  and  fourth  head- 
note  approved  in  City  of  Richmond  t.  Courtney,  32 
Gratt.  792;  Richmond  &  D.  R.  Co.  v.  Anderson's 
adm'r,  31  Gratt.  812;  Richmond  &  D.  R.  Co.  v.  Moore'i 
adm'r,  78  Va.  93;  B.  &  O.  R.  Co.  v.  McKenrie,  81 
Va.  71;  Gordon  v.  Richmond,  83  Va.  440;  N.  ft  W.  IL 
Co.  V.  Harman's  adm'r,  83  Va.  553;  Reed  v.  Axtell  ft 
Myers,  Receivers,  84  Va.  231 ;  R.  &  D.  R.  Co.  v.  Pickd- 
seimer,  85  Va.  798;  Johnson  v.  R.  Co.,  91  Va.  176;  Jam- 
mison  v.  R.  Co.,  92  Va.  330;  R.  Co.  v.  Joyner,  92  Va. 
362;     Overby  v.   R.   Co.,   37  W.   Va.   525;    Beyel  v. 
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4.    Same — Same— General   Rales. — One   who 

by  his  nrgliffence  has  broaglit  an  injury  opon 
himself,  cannot  recover  damages  for  it.  Such  is 
the  rule  of  the  civil  and  common  law.  A  plaintiff 
in  such  cases  is  entitled  to  no  relief.  But  where 
the  defendant  has  been  guilty  of  negligence  also 
in  the  same  connection,  the  result  depends  on  the 
facts.  The  question  in  such  cases  is:  1.  Whether 
damage  was  occasioned  entirely  by  the  negligence 
or  improper  conduct  of  the  defendant;  or, 
2.  Whether  the  plaintiff  himself  so  far  contrib- 
uted to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  care  and  caution,  that  but  for 
such  negligence  or  want  of  ordinary  care  and 
caution  on  his  part  the  misfortune  would  not 
uave  happened.  In  the  former  case  the  plaintiff 
is  entitled  to  recover.  In  the  latter  he  is  not. 
See  RmUroad  Co.  v.  Jones,  95  U.  S.  R.  439. 

This  was  an  action  on  the  case  in  the  circuit 
court  of  Halifax  county,  brought  in  July, 
1873,  by  Moses  Morris,  against  the  Richmond 
&  Danville  Railroad  Company,  to  recover 
damages  for  an  injury  which  he  alleged  he 
had  sustained  by  the  negligence  of  the  com- 
pany. There  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $1,500.  The  defend- 
ant took  an  exception  to  a  decision  of  the 
court   overruling   their    motion    for    a    new 

trial,  and  obtained  a  writ  of  error 
802      ♦from  this  court.     The  facts  are  fully 

stated  by  Judge  Burks  in  his  opinion. 

F.  Smith,  H.  H.  Marshall  and  Ould  & 
Carrington.  for  the  appellants. 

Riley  and  E.  B.  Flournoy,  for  the  appellee. 

BURKS,  J.,  delivered  the  opinion  of  the 
court. 

The  platntiflF  in  the  court  below  (defendant 
in  error  here)  was  run  over  by  a  train  of  cars 
of  the  Richmond  and  Danville  Railroad  Com- 
pany. His  arm  was  badly  crushed,  and  was 
amputated,  and  he  was  otherwise  injured. 
He  brought  his  action  against  the  company 
for  damages,  alleging  that  the  injury  was 
caused  by  the  company's  negligence.  On 
the  trial  of  the  issue  joined  on  the  plea  of 
not  guilty  the  jury  gave  the  plaintiff  a  ver- 
dict and  assessed  his  damages  at  $1,500.  The 
defendant  made  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence.  The  motion  was  overruled, 
and  the  defendant  excepted.  The  bill  of  ex- 
ceptions taken  contains  a  certificate  of  the 
facts  proved  on  the  trial.  The  case  is  before 
us  on  a  writ  of  error  awarded  the  defendant 
to  the  judgment  rendered  on  the  verdict  in 
behalf  of  the  plaintiff. 

R.  Co.,  34  W.  Va.  544;     Easthum  v.  R.  Co..  34  W. 
Va.  682;    Fowler  v.   R.   Co.,    18  W.  Va.  580. 

Same — ^Prozlaaate  Ca««e. — The  leading  case 
was  cited  in  S.  W.  Imp.  Co.  v.  Smith's  adra'r,  85  Va. 
306,  as  supporting  the  rule  that  where  one  who  is 
through  the  negligence  of  another  placed  in  a  situ- 
ation where  he  must  adopt  a  perilous  alternative,  or 
is  placed  by  such  negligence  in  the  terror  of  an 
emergency  and  acts  wildly  or  negligently  in  conse- 
quence thereof  and  is  injured,  the  negligence  of  the 
person  causing  the  danger  or  emergency  is  the  prox- 
imate cause. 


Two  questions  are  presented  for  decision: 
First,  whether  the  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant; 
and,  secondly,  if  so,  whether  it  was  caused 
solely  by  such  negligence,  or  by  the  negli- 
gence of  the  plaintiff  concurring  witk  that 
of  the  defendant;  in  other  words,  whether 
there   was   contributory  negligence  on   the 

part  of  the  plaintiff. 
808  *The  reports  arc  filled  with  cases  ex- 

potinding  and  illustrating  the  doctrine 
of  contributory  negligence,  and  there  is 
more  or  less  conflict  in  the  decisions,  under 
the  diversity  of  circumstances  in  the  cases. 
Attempt  to  reconcile  them  would  be  labor 
to  no  useful  purpose.  We  shall  make  no 
such  attempt.  We  think  the  law  on  the 
subject  applicable  to  such  a  state  of  facts 
as  we  now  have  to  deal  with  is  correctly 
laid  down  by  the  supreme  court  of  the 
United  States  in  the  recent  case  of  Railroad 
Co.  V.  Tones,  95  U.  S.  R.  (5  Otto)  439. 

Mr.  Justice  Swayne,  in  the  opinion  of  the 
court  delivered  by  him,  said:  One  who  by 
his  negligence  has  brought  an  injury  upon 
himself  cannot  recover  damages  for  it.  Sttch 
is  the  rule  of  the  civil  and  common  law.  A 
plaintiff  in  such  cases  is  entitled  to  no  rdief. 
But  where  the  defendant  has  been  guilty  of 
negligence  also,  in  the  same  connection,  the 
result  depends  on  the  facts.  The  question 
in  such  cases  is:  1.  Whether  damage  was 
occasioned  entirely  by  the  negligence  or 
improper  conduct  of  the  defendant;  or,  2. 
Whether  the  plaintiff  himself  so  far  contrib- 
uted to  the  misfortune  by  hts  own  negli- 
gence or  want  of  ordinary  care  and  caution 
that  but  for  such  negligence  or  want  of 
ordinary  care  and  caution  on  his  part  the 
misfortune  would  not  have  happened." 

In  the  former  case  the  plaintiff  is  entitled 
to  recover.  In  the  latter  he  is  not.  The 
authorities  cited  by  the  learned  justice  folly 
sustain  the  propositions  laid  down  in  the 
opinion. 

One  being  in  default,  says  Lord  Ellen- 
borough,  will  not  dispense  with  using  ordi- 
nary care  for  himself.  Butterfield  v,  For- 
rester, 11  East,  60.  If  by  ordinary  care, 
says  Baron  Parke,  in  another  case,  he  ^the 
plaintiff)  might  have  avoided  them  (the 
consequences  of  the  defendant's  neg- 
ligence), he  is  the  author  of  his 
204  *own  wrong.  Bridge  v.  Grand  Tunc- 
tion  Railway  Co.,  3  Mees.  &  Welsby 
R.  244. 

Authorities  to  the  same  effect  are  numerous. 
One  other  only  besides  our  own  decisions 
will  be  referred  to.  In  Railroad  Co.  v,  Aspell, 
23  Penn.  St.  147,  149,  Chief  Justice  Black 
delivering  the  opinion  of  the  court,  stated 
the  law  thus  in  its  application  to  railroad 
companies:  "Persons  to  whom  the  m'^n?»ge- 
ment  of  a  railroad  is  intrusted,  are  bound  to 
exercise  the  strictest  vigilance.  They  must 
carry  the  passengers  to  their  respective  places 
of  destination  and  set  them  down  safelv,  if 
human  care  and  foresight  can  do  it.  They 
are  responsible  for  every  injury  caused  by 
defects  in  the  road,  the  cars,  or  the  engines, 
or  by  any  species  of  negligence,  however 
slight,  which  they  or  their  agents  may  be 
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guilty  of.  But  they  are  answerable  only 
for  the  direct  and  immediate  consequences 
•f  errors  committed  by  themselves.  They 
are  not  insurers  against  the  perils  to  which 
a  passenger  may  expose  himself  by  his  own 
rashness  or  folly.  One  who  inflicts  a  wound 
upon  bis  own  body  must  abide  the  suffer- 
ing and  the  loss  whether  he  does  it  in  or  out 
of  a  railroad  car.  It  has  been  a  rule  of 
law  from  time  immemorial,  and  is  not  likely 
to  be  changed  i&  all  time  to  come,  that  there 
can  be  no  recovery  for  an  injury  caused  by 
the  mutual  fault  of  both  parties.  When 
it  can  be  shown  that  it  would  not  have 
happened  except  for  the  culpable  negligence 
of  the  party  injured  concurring  with  that  of 
the  other  party,  no  action  can  be  maintained. 
A  railroad  company  is  not  liable  for  an 
accident  which  the  passenger  might  have 
prevented  by  ordinary  attention  to  his  safety, 
even  though  the  agents  in  the  train  are  also 
remiss  in  their  duty." 

The  principles  of  these  decisions  are  ap- 
plied in  two  cases — Baltimore  &  Ohio  Rail- 
road   Co.    V,    Sherman's    adm'x,    and    same 

(plaintiff)  v,  Whittington's  adm*r,  30 
906       Gratt.  *pp.  602,  805— decided  by  this 

court  during  the  last  term  at  Staunton. 
The  following  are  the  facts  of  this  case 
as  far  as  need  be  stated. 

On  the  17th  day  of  March,  1873,  the  plain- 
tiff purchased  a  ticket  from  an  agent  of  the 
defendant  at  a  station  on  the  road  called 
Wolf  Trap,  in  Halifax  county,  for  South 
Boston,  another  station  in  said  county,  and 
took  passage  for  his  place  of  destination  in  a 
caboose  (car),  which  was  attached  to  a  freight 
train  for  the  purpose  of  carrying  passengers. 
It  does  not  appear  distinctly  whether  it  was 
in  the  night  time  or  day  when  he  entered  the 
caboose.  It  is  to  be  inferred,  however, 
that  it  was  in  the  night,  as  it  was  proved 
that  it  was  late  in  the  evening  when  he  went 
to  the  station,  and,  as  the  passenger  train 
had  already  passed,  he  had  to  wait  some  time 
for  the  freight  train,  which  was  behind  time. 
This  train  reached  South  Boston  at  11  o'clock 
in  the  night.  The  distance  between  the  two 
stations  was  not  proved.  Soon  after  the 
plaintiff  entered  the  caboose  he  fell  asleep. 
After  the  train  had  left  Wolf  Trap  station 
the  conductor  waked  the  plaintiff  and  took 
his  ticket.  When  the  train  reached  the 
switch  nearing  South  Boston  the  conductor, 
finding  the  plaintiff  again  asleep,  awoke  him 
a  second  time  and  told  him  he  was  at  Boston. 
The  train  was  then  travelling  at  the  rate  of 
four  miles  per  hour.  It  passed  the  freight- 
house  and  reception-room  at  the  station  with- 
out stopping,  and  when  the  locomotive  reached 
the  frog  on  the  west  side  of  the  freight- 
house  and  reception-room  it  stopped,  and 
the  conductor,  seeing  the  plaintiff  still  in 
the  caboose  asleep,  again  aroused  him.  The 
train  stopped  about  a  minute,  and  the  plain- 
tiff could  have  gotten  off  while  the  train 
was  not  in  motion.    The  conductor  then  went 

to  the  other  end  of  the  car,  and,  looking 
906      back,  saw  that  the  *plaintiff  did  not 

get  up.  He  returned,  shook  him,  and 
told  him  to  get  up,  he  was  at  Boston.  The 
plaintiff  says  he  told  him  to  get  off.     Imme- 


diately after  the  waking  of  the  plaintiff  the 
last  time  the  conductor  went  out  aly  the  end 
of  the  caboose  with  his  lantern  in  his  hand 
and  took  his  stand  on  the  stationary  platform 
about  two  and  a  half  feet  from  the  platform 
of  the  car-  the  train  commenced  backing, 
and  the  plaintiff  got  up  and  walked  out  to  the 
end  of  the  car  and  jumped  off,  not  Imowing, 
as  he  says,  which  way  the  car  was  going,  and 
the  caboose  car  and  several  other  cars 
passed  over  him,  inflicting  the  injuries  be- 
fore mentioned.  The  point  at  which  the 
plaintiff  jumped  off  was  opposite  the  plat- 
form, which  extended  about  thirty-five  steps 
west  and  a  much  greater  distance  east  of 
the  pump-house,  and  was  that  part  of  the 
platform  at  which  passengers  going  cast 
usually  get  off.  The  entire  platform  was  in 
good  condition.  There  was  no  chain  across 
the  end  of  the  platform  in  rear  of  the  caboose, 
and  it  was  not  customary  to  have  chains 
across  the  platforms  of  such  cars.  It  was  a 
dark,  drizzly  night.  The  only  lights  at  the 
station  were  two  lanterns:  one  in  the  hands 
of  the  conductor  and  the  other  in  the  hands 
of  a  servant  of  the  defendant  employed  at 
the  station.  The  train  reached  the  station 
behind  time. 

It  was  proved  that  wh^n  the  plaintiff  took 
the  train  at  Wolf  Trap  he  was  under  the  in- 
fluence of  liquor,  but  it  does  not  appear  that 
this  fact  was  known  to  the  conductor.  When 
discovered,  immediately  after  the  train 
passed  over  him,  he  was  perfectly  sober. 

These  facts,  in  our  opinion,  show  the  de- 
fendant to  have  been  guilty  of  culpable  neg- 
ligence, and  this  negligence  was  a  proximate 
cause  of  the  plaintiff's  injury.  After  the 
conductor  discovered  that  the  plaintiff  when 
aroused  did  not  get  off  while  the  train 
807  was  standing  *for  a  very  short  period, 
but  had  again  fallen  asleep,  and  he 
found  it  necessary  to  wake  him  again,  he 
should  not  have  put  the  train  in  motion  until 
the  plaintiff  could  leave  the  car,  or  if  put  in 
motion,  he  should  have  cautioned  him  not  to 
attempt  to  get  off  until  the  train  was  stopped. 
Instead  of  pursuing  that  course,  the  proof  is 
that  he  told  the  plaintiff  to  get  off,  and  the 
train  immediately  commenced  backing,  at 
what  speed  was  not  shown. 

The  company  was  also  in  fault  in  not 
having  stationary  lights.  There  were  none 
such,  and  the  only  lights  used  were  the  two 
hand-lanterns  before  mentioned.  This  defect 
made  it  all  the  more  incumbent  on  the  con- 
ductor to  exercise  more  than  usual  care  and 
caution  in  letting  off  passengers. 

While,  however,  the  injury  sustained  by 
the  plaintiff  is  directly  traceable  to  the  cul- 
pable negligence  of  the  defendant  as  a  cause, 
the  evidence  leaves  no  room  for  doubt  that 
another  cause,  concurring  with  the  first,  was 
the  negligence  or  absence  of  ordinary  pru- 
dence and  caution  on  the  part  of  the  plaintiff. 
He  had  time  sufficient,  according  to  the 
proof,  to  leave  the  car  while  the  train  was 
standing;  and  after  he  was  cautioned  the 
last  time,  if  he  had  at  once  followed  the  con- 
ductor, who  stepped  on  to  the  platform  with 
the  lantern  in  his  hand,  he  might  have 
reached  the  platform  with  equal  convenience 
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and  safety;  or  if  tarrying  longer  and  finding 
the  train  in  motion,  when  told  to  get  off,  he 
should  either  have  declined,  as  he  had  the 
right  to  do,  to  obey  the  direction,  or  if  he 
chose  to  take  the  risk  of  getting  off  under 
the  circumstances,  he  should  have  gotten  off 
on  the  stationary  platform,  which,  as  shown, 
was  alongside  of  the  train.  Such  woula 
have  been  the  dictates  of  common  prudence. 
He  did  not  heed  them,  but  according  to  his 

own  statement,  he  got  up,  walked  to 
208       *thje  end  of  the  car  and  ''jumped  off," 

not  knowing  nor  seeking  to  know  in 
which  direction  the  train  was  moving.  This 
would  seem  to  be  something  more  than  the 
want  of  ordinary  prudence  and  caution.  It 
appears  to  be  gross  negligence— extreme 
recklessness. 

In  what  we  have  said  we  have  treated  the 
certificate  of  the  circuit  judge  as  a  certificate 
of  the  facts  in  the  case.  It  is  sometimes 
difficult  to  determine  whether  the  certificate 
in  a  bill  of  exceptions  is  one  of  facts  or  of 
evidence.  The  certificate  in  this  record  pur- 
ports to  be  the  facts,  and  we  think  that  is 
Its  true  character.  What  each  witness  stated 
is  certified  as  facts  "proved"  by  that  wit- 
ness, and  there  seems  to  be  no  essential 
conflict  in  the  statements.  The  statements 
of  some  are  fuller  than  those  of  others,  but 
they  do  not  appear  to  be  in  conflict  with 
each  other.  This  is  in  effect  to  certify  that 
the  evidence  is  true,  and  substantially  the 
facts  proved  by  the  evidence.  Gimmi  v. 
Cullen,  20  Gratt.  439,  455. 

If.  however,  the  certificate  is  of  the  evi- 
dence only,  and  the  rule  as  laid  down  in 
Read's  Case,  22  Gratt.  924,  925,  be  applied, 
rejecting  all  the  parol  evidence  of  the  plaintiff 
in  error  and  giving  full  faith  and  credit  to 
that  of  the  defendant  in  error,  this  would 
still  be  a  case  for  reversal  of  the  judgment 
The  case,  as  to  the  question  of  negligence, 
would  then  rest  solely  on  the  statement  of 
the  defendant  in  error  himself.  That  state- 
ment need  only  be  read  to  show  that  it 
makes  a  case  against  him. 

He  testified  that  "on  the  arrival,  of  the 
freight  train  (at  Wolf  Trap)  the  agent  told 
htm  to  take  his  seat  in  the  caboose  attached 
to  the  freight  train  for  the  purpose  of  con- 
ducting passengers;  that  he  did  so,  and 
being  wearied  from  his  day's  work  he  soon 
fell  asleep;  that  while  at  Wolf  Trap  he  pur- 
chased  a   pint   of   whiskey   for   one   of   his 

hands,  but  did  not  buy  any  whiskey 
209      ♦for  himself,  or  take  any  unless  it  was 

when  he  bought  that  for  his  hand; 
that  he  was  at  Wolf  Trap  about  an  hour; 
that  after  the  train  left  Wolf  Trap  he  was 
waked  up  by  the  conductor,  who  called  for 
his  ticket;  he  produced  his  ticket,  and  then 
fell  asleep  again,  and  did  not  remember  any- 
thing more  until  he  was  waked  up  again  at 
South  Boston  by  the  conductor,  who  told  him 
he  was  at  South  Boston  and  to  get  off;  thit 
he  got  up  and  walked  out  to  the  end  of  the 
car  and  jumped  off;  that  he  did  not  know 
which  way  the  car  was  going,  and  that  the 
car  caught  him,  ran  over  him,  and  after  that 
that  the  misery  was  so  great  he  did  not  know 
what  took  place;  that  he  was  injured,  and 


disabled  for  about  three  months  from  the 
injury;  that  his  right  arm  had  to  be  ampu- 
tated, and  that  he  has  a  wife  and  three 
children. 

The  Railroad  Co.  v.  Aspell,  supra,  was  a 
case  in  which  a  passenger,  being  carried 
beyond  the  station  where  he  intended  to  stop, 
jumped  from  the  train  while  it  was  in  motion, 
and  for  the  injury  received  thereby  sued  the 
railroad  company  for  damages.  Chief  Jus- 
tice Black,  after  using  the  Unguage  already 
quoted,  makes  the  following  observations, 
with  which  we  conclude  this  opinion:  "From 
these  principles  it  follows  very  clearly  that 
if  a  passenger  is  negligently  carried  beyond 
the  station  where  he  intended  to  stop,  and 
where  he  had  the  right  to  be  let  off,  he  can 
recover  compensation  for  the  inconvenience, 
the  loss  of  time,  and  the  labor  of  travelling 
back;  because  these  are  the  direct  conse- 
quences of  the  wrong  done  to  him.  But  if 
he  is  foolhardy  enough  to  jump  off  without 
waiting  for  the  train  to  stop,  he  does  it  at  his 
own  risk;  because  this  is  gross  negligence, 
for  which  he  can  blame  nobody  but  himself. 
If  there  be  any  man  who  does  not  Jcnow 
that  such  leaps  are  dangerous,  especi- 

210  ally    when    ♦taken    in    the    dark,    his 
friends  should  see  that  he  does  not 

travel  on  a  railroad." 

It  is  to  be  borne  in  mind,  however,  that  if 
a  passenger  is  induced  to  leap  from  the  car- 
riage, whether  by  coach  or  railway,  by  a  well 
founded  apprehension  or  peril  to  life  or  limb 
induced  by  occurrences  which  might  have 
been  guarded  a^inst  by  the  utmost  care  of 
the  carriers,  he  is  entitled  to  recover  for  any 
injury  he  may  sustain  thereby,  although  no 
injury  would  have  occurred  if  he  had  re- 
mained quiet.  Redfield  on  Railways,  §  178  ct 
seq.  and  cases  cited  in  notes ;  Sherman  &  Red- 
field  on  Negligence,  §  28.  In  this  case  there 
was  no  such  peril  and  no  apprehension  of  any. 

The  court  is  therefore  of  opinion  .that  the 
judgment  of  the  circuit  court  is  erroneous 
and  should  be  reversed  and  annulled,  the 
verdict  of  the  jury  set  aside,  and  the  cause 
remanded  for  a  new  trial. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  overruling  the 
motion  of  the  plaintiff  in  error  (defendant 
in  said  circuit  court)  to  set  aside  the  verdict 
of  the  jury  and  award  a  new  trial  of  the  issue 
joined  between  the  parties.  It  is  therefore 
considered  and  ordered  that  for  the  error 
aforesaid  the  said  judgment  be  reversed  and 
annulled,  and  that  the  defendant  in  error 
pay  to  the  plaintiff  in  error  its  costs  by  it 
expended  in  the  prosecution  of  the  writ  of 
error  aforesaid  here;  and  this  court  now 
proceeding  to  render  such  judgments  as  the 
said  circuit  court  should  have  rendered, 

211  it  is  further  considered  ♦and  ordered 
that  the  verdict  of  the  jury  be  set  aside, 

and  a  new  trial  be  had  of  the  issue  joined  in 
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this  cause.  And  this  cause  is  remanded  to 
the  said  circuit  court  for  a  new  trial  of  the 
issue  in  the  cause,  as  herein  ordered,  and  for 
further  proceedings,  in  order  to  final  judg- 
ment; which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  Halifax  county. 
Judgment  reversed. 


21% 


♦Thornton  v.  Thornton. 

November   Term,    1878,    Richmond. 


1.  Injnnctlona  to  Actions  at  linyrv — Confea- 
•Ion  of  Jndirment.* — ^Upon  a  bill  to  enjoin  the 
proceeding  in  an  action  at  law  founded  on  mutual 
accounts  between  the  parties,  and  asking  for  a  set- 
tlement of  the  accounts,  if  the  injunction  is  granted, 
quaere,  if  it  should  not  be  without  requiring  the 
plaintiff  in  equity  to  confess  a  judgment  in  the 
action  at  law. 

2.  Same — Terms  of  Confession. — If  it  was 
proper  to  require  a  confession  of  judgment,  it 
should  expressly  provide  that  the  judgment  so  con- 
fessed was  thereafter  to  be  dealt  with  as  the 
chancery   court   might   direct. 

8.  Same — Setting  Aside  Jadtrment. — Although 
ther6  is  no  such  express  provision  in  the  order 
granting  the  injunction,  the  court,  if  of  opinion 
that  the  bill  should  be  dismissed  for  want  of  juris- 
diction, should,  in  the  order  of  dismissal,  direct 
that  the  judgment  at  law  be   set  aside. 

4.  Acconmtlntr  —  ESqnlty  Jurisdiction  — 
Agency.! — In  an  agency  where  there  is  a  fiduciary 
relation  between  the  parties,  a  court  of  equity  has 
jurisdiction  to  settle  and  adjust  the  accounts  be- 
tween   them. 

In  June,  1873,  Joseph  Thornton  presented 
his  bill  in  equity  to  the  judge  of  the  county 
court  of  Fairfax,  in  which  he  stated  that  W. 
H.  Thornton  had  instituted  a  suit  in  assump- 
sit against  him  in  said  court  to  recover  a 
balance  of  $2,410.11,  as  of  January  1st,  1866, 
which  he  claims  to  be  due  upon  a  settlement 
of  accounts  between  them;  that  some  time 

^^^^  III    ■—  ■  ■■■»■■■■  I  ■     ■■■■  ■■  ■■■■  y, 

•'Injunctions  to  Actions  at  lia'VF — Confess- 
inar  of  Jadarment. — The  questions  discussed  in  the 
first  two  headnotes  are  also  reviewed  in  Dudley  v. 
Miner,  93  Va.  408.  The  headnote  in  that  case  lays 
down  the  law  as  follows:  "A  defendant  in  an  action 
at  law  who  has  a  distinct  equitable  defence  as  well  as 
a  legal  defence  *  *  •  should  not  be  required  as  the 
price  of  coming  into  equity  to  enjoin  the  proceedings 
at  law,  to  confess  judgment  at  law.  In  such  case  it 
is  not  safe  to  require  him  to  confess  judgment  and  it 
is  error  to  require  it,  and  even  in  proper  cases  for 
such  confession,  it  should  not  be  required  uncondition- 
ally, but  the  order  requiring  such  confession  should 
prsvide  that  the  judgment  is  to  be  thereafter  dealt  with 
as  the  court  of  equity  may  direct."  See  also  Great 
Falls  Manf.  Co.  v.  Henry,  25  Gratt.  575;  Warwick  v. 
Norvell.  1  Rob.  308;  Staples  v.  Turner,  29  Gratt.  330; 
Robinson  v.  Braden,  44  W.  Va.  195;  Knott  v.  Sea- 
monds,  25  W.  Va.  99;  Miller  v.  Miller,  23  W.  Va.  495. 
tAcco«ntin|g  —  Ranity  Jurisdiction  — 

Aveney. — On  the  (|^estion  of  the  jurisdiction  of 
courts  of  equity  to  settle  accounts  in  cases  of 
agency,  see  Simmons  v.  Simmons,  33  Gratt.  451,  and 
note;  Bank  v.  Jeffries,  21  W.  Va.  508,  citing  prin- 
cipal case  and  Berkshire  v.  Evans,  4  Leigh  223; 
Coffman  v.  Sangston.  21  Gratt.  263;  Zetelle  v.  My- 
ers,  19  Gratt.  62;    Huff  v.  Thrash,  75  Va.  546. 


in  the  year  1865  the  said  W.  H.  Thornton 
applied  to  plaintiff  for  employment,  and 
plaintiff  employed  him  to  take  care  of  his 
estate  in  Fairfax  county  as  his  agent  and 
steward.  He  was  employed  to  fell,  saw,  and 
get  out  timber  on  said  estate,  plaintiff  fur- 
nishing him  with  the  means;  that  in  the 
course  of  this  employment  the  said  W.  H. 
Thornton  had  from  plaintiff  large 
213  amounts  of  money  *to  disburse,  and 
had  authority,  in  some  cases,  to  make 
sale  of  the  product  of  the  estate  derived  from 
cutting,  sawing,  and  marketing  lumber;  that 
he  has  never  rendered  a  satisfactory  ac- 
count of  his  stewardship,  nor  furnished 
plaintiff  with  proper  vouchers  of  disburse- 
ment of  the  money  placed  in  his  hands  to 
carry  on  the  business  aforesaid;  that  some 
time  in  the  year  1869  or  1870  he  rendered 
to  the  plaintiff  the  meagre  and  unsatisfac- 
tory account  herewith  filed;  but  that  no 
vouchers  for  disbursements  accompanied  the 
said  statement,  nor  has  he  at  any  time  ex- 
hibited a  satisfactory  account  of  his  re- 
ceipts from  sales  or  otherwise;  that  he  did 
not  keep  regular  accounts  of  his  transactions 
as  agent,  as  he  was  required  to  do,  but,  on 
the  contrary,  plaintiff  was  purposely  not 
informed  of  the  condition  of  the  business, 
and  could  not  tell  to  what  extent  he  had 
been  involved  by  the  conduct,  contracts,  and 
transactions  af  the  said  W.  H.  Thornton. 

Plaintiff  is  informed  and  believes  that  said 
W.  H.  Thornton,  during  his  employment, 
which  lasted  until  1869,  clandestinely  used 
and  appropriated  the  property  of  plaintiff 
which  was  under  his  control,  as  his  agent, 
for  his  own  purposes  and  for  his  own  profit, 
without  giving  an  account  of  the  same. 

Plaintiff  is  willing,  if  required  by  the  court, 
to  confess  a  judgment  in  the  action  at  law, 
but  submits  he  ought  not  to  be  required  to  do 
so,  as  the  defendant  ought  not  to  have  sued 
plaintiff  in  a  court  of  law  until  his  accounts 
had  been  submitted,  examined,  and  approved, 
the  balance  ascertained  and  admitted  to  be 
correct,  and  this  especially  as  plaintiff  denies 
the  justice  of  the  claim  in  toto,  and  believes 
that  upon  a  just  settlement  of  the  accounts 
between  them  the  defendant  will  be  brought 
largely  in  debt  to  him.  And  making  W.  H. 
Thornton  a  defendant,  he  prays  that  he  may 
be  enjoined  from  proceeding  any  fur- 
814  ther  in  *his  action  at  law  until  per- 
mitted by  the  court;  that  the  cause 
may  be  referred  to  a  commissioner  to  settle 
and  adjust  the  accounts  between  the  parties, 
and  for  general  relief. 

An  injunction  was  awarded  according  to 
the  prayer  of  the  bill  upon  the  plaintiff 
giving  bond  and  security  m  the  penalty  of 
$200. 

The  cause  seems  to  have  been  sent  to  the 
circuit  court  of  Fairfax  county;  and  at  the 
November  term,  1873,  of  that  court  an  order 
was  made  that  unless  the  plaintiff  confessed 
a  judgment  in  the  action  at  law  at  that  term 
of  the  court  the  injunction  should  stand  dis- 
solved and  the  bill  dismissed.  And  this  the 
plaintiff  seems  to  have  done. 

At  the  February  term  of  the  court  the 
defendant   demurred   to   the   bill,   and  also 
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answered.  It  is  unnecessary  to  set  out  the 
answer.  It  is  sufficient  to  say  the  defendant 
denies  the  material  allegations  of  the  biP: 
avers  that  he  kept  his  accounts  in  small 
books,  as  directed  by  the  plaintiff,  which  he 
delivered  regularly  to  the  plaintiff  with  the 
vouchers,  and  that  the  plamtiff  from  these 
kept  the  accounts  on  his  books.  There  were 
depositions  taken  by  both  parties. 

At  the  June  term,  1874,  the  court  entered 
the  following  decree:  "On  motion  to  dis- 
solve the  injunction,  and  the  court  hearing 
argument  in  opposition  thereto,  doth  order 
that  the  injunction  granted  the  complainant 
on  the  16th  day  of  June,  1873,  be  and  the 
same  is  hereby  dissolved,  and  bill  dismissed 
with  costs."  And  thereupon  Joseph  Thorn- 
ton applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Wattles,  for  the  appellant. 

Smoot    and    Claughton,    for    the    appel- 
lee. 

815  *BURKS,  J.,  delivered  the  opinion 

of  the  court. 

An  injunction  was  awarded  the  appellant, 
as  complainant  in  the  bill  in  the  court  below, 
to  restrain  the  defendant  (appellee  here) 
from  further  proceeding  in  an  action  at  law 
instituted  by  the  latter  against  the  former  to 
recover  an  alleged  balance  on  account  be- 
tween the  parties.  The  complainant  after- 
wards confessed  judgment  unconditionally 
in  the  action  for  the  amount  claimed,  under 
an  order  of  the  judge  in  this  cause  requiring 
him  to  do  so,  or  else  submit  to  a  dissolution 
of  the  injunction  and  a  dismissal  of  his  bill. 

The  defendant  then  answered  the  bill, 
depositions  were  taken  by  both  parties,  and 
on  the  12th  day  of  June,  1874,  the  case  be- 
ing ripe  for  hearing,  the  following  brief 
decree,  or  order,  was  entered: 

"On  motion  to  dissolve  the  injunction,  and 
the  court  hearing  argument  in  opposition 
thereto,  doth  order  that  the  injunction 
granted  the  complainant  on  the  16th  day  of 
June,  1873,  be  and  the  same  is  hereby  dis- 
solved, and  bill  dismissed  with  costs." 

In  making  this  summary  disposition  of 
the  cause  the  learned  judge  must  have  pro- 
ceeded on  the  idea  that  the  bill  presented 
no  case  for  equitable  relief,  and  that  the 
injunction  was  improvidently  granted.  This 
is  to  be  inferred  from  the  fact  that  the  decree 
makes  no  reference  to  the  depositions,  and 
purports  to  be  rendered  on  a  motion  simply 
to  dissolve  the  injunction,  after  hearing  ar- 
gument in  opposition  thereto. 

If  it  were  conceded  that  the  bill  is  without 
equity,  still  the  decree  would  be  plainly  er- 
roneous. Notwithstanding  it  is  within  the 
discretion  of  the  chancery  court  to  impose 
terms  as  a  condition  of  granting  an  in- 
junction, yet  it  was  probably  an  erroneous 
exercise  of  that  discretion  to  require  the 
complainant  to  confess  a  judgment  at 
law  in  the  pending  action,  founded. 
S16  *as  it  was,  on  mutual  accounts  between 
the  parties,  as  shown  by  the  exhibit 
filed  with  the  bill.  However  that  may  be,  if  it 
was  proper  to  require  a  confession  of  judg- 


ment at  all,  the  order  requiring  it  should 
have  expressly  provided  that  the  judgment 
so  confessed  was  thereafter  to  be  dealt  with 
as  the  chancery  court  might  direct — ^Kerr  on 
Injunctions,  pp.  18-19;  and  although  there 
was  no  such  express  provision  in  the  order, 
the  court,  if  of  opinion  that  the  bill  slMiuld 
be  dismissed  for  want  of  jurisdiction,  should, 
in  the  order  of  dismissal,  have  directed  thit 
the  judgment  at  law  be  set  aside  and  the  case 
reinstated  in  the  law  court  as  it  was  when 
the  injunction  was  granted.  Great  Falls 
Man.  Co.  v.  Henry's  adm'r.  25  Gratt.  575. 
Otherwise,  there  would  be  the  grossest  in- 
justice. The  complainant  is  admitted  into 
equity  on  condition  that  he  abandons  all  de- 
fence at  law.  He  complies  with  the  terms 
imposed.  He  is  then  turned  out  of  the 
equity  forum  because  he  is  entitled  to  no  re- 
lief there,  and  thus,  although  he  may  have 
a  good  defence  to  the  claim  asserted  against 
him,  he  is  shut  out  of  both  forums,  and  is 
not  allowed  to  be  heard  in  either. 

But  we  are  of  opinion  that  the  bill  pre- 
sented a  case  for  equitable  relief,  and  it  was 
error  to  dismiss  it. 

The  defendant  had  been  the  agent  of  the 
complainant  in  the  management  of  his  es- 
tate in  Fairfax  county,  and  the  agency  ex- 
tended through  a  period  of  four  years.  The 
bill  shows  a  case  of  mutual  unsettled  ac. 
counts,  growing  out  of  this  agency,  which 
could  not  be  conveniently  and  safely  ad- 
justed and  settled  in  a  court  of  law.  The 
bill  of  particulars  filed  in  the  law  suit  dis- 
closed mutual  demands.  Besides,  the  bill 
charges  a  failure  on  the  part  of  the  defend- 
ant to  keep  regular  accounts  and  to  render 
the  same  with  proper  vouchers,  and  further 
charges  that  the  defendant,  during  his 
agency,  used  and  appropriated  the 
S17  property  ♦of  the  complainant,  under 
his  control  as  agent,  for  his  own  pur- 
poses and  for  his  own  profiti  without  giving 
account  of  the  same.  This  is  a  proper  case 
for  equitable  interposition.  1  Story's  Eq. 
§§  462,  462a. 

This  is  not  a  case  of  a  single  money- 
demand,  which  might  and  should  be  enforced 
in  a  court  of  law,  nor,  indeed,  of  mutual 
demands  merely,  of  which  equitv  would 
take  cognizance  (2  Rob.  Prac,  old  ed.,  4, 
and  cases  there  cited),  but  it  is  a  case  in- 
volving a  trust. 

The  bill  in  Makepeace  v.  Rogers,  a  case 
decided  in  1865  by  Vice-Chancellor  Stuart, 
and  on  appeal  affirmed  in  the  court  of  appeal 
in  chancery  (11  Jurist.  N.  S.  215,  314),  was 
very  similar  to  the  bill  in  this  case.  It  waa 
filed  by  a  land-owner  against  the  agent  and 
manager  of  his  estates  for  an  account  of  all 
moneys  received,  and  for  all  payments  made 
by  such  agent,  and  for  a  decree  for  payment 
of  any  balance  that  might  be  certified  to  be 
due.  There  was  a  demurrer  to  the  bill,  and 
it  was  argued  that  in  all  cases  where  an 
account  was  required  by  an  agent  from  his 
principal,  or  by  a  principal  from  his  agent 
where  there  were  receipts  upon  one  side  and 
payments  upon  the  other,  the  remedy  was  by 
action  at  law  for  money  had  and  received, 
and  that  a  plaintiff  could  not  come  into  a 
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court  of  equity  unless  he  could  make  out  some 
special  case  The  Vicc-Chanccllor  overruled 
the  demurrer,  and  in  his  opinion  said:  "I 
conceive  that  wherever  the  relation  between 
the  person  who  seeks  an  account  and  the 
person  against  whom  he  seeks  it  partakes  of 
a  fiduciary  character  a  trust  is  reposed  by  the 
plahidff  in  the  defendant,  and  that  that  trust 
is  not  the  same  as  is  represented  to  exist  in 
the  ordinary  employment  of  an  agent,  such 
as  a  builder  or  other  tradesman.  The  fidu- 
ciary character  of  the  employment  imposes 
upon  the  person  employed  the  duty  of 
218  keeping  accounts  and  of  ♦preserving 
vouchers;  and,  according  to  the  old 
law,  which  I  trust  will  continue  to  be  the 
law  of  this  court,  a  bill  for  an  account  in 
equity  may  be  filed  and  sustained." 

la  affirming  this  judgment  of  the  Vice- 
Chancellor,  Lord  Justice  Turner  said,  there 
was  no  authority  to  show  that  a  bill  would 
not  lie  at  any  time  by  a  principal  against 
his  agent  for  an  account. 

We  are  further  of  opinion  that  upon  the 
pleadings  and  proofs  in  the  cause  a  case 
was  shown  that  made  it  proper  to  order  an 
account  between  the  parties.  No  doubt  the 
learned  judge  of  the  circuit  court  would 
have  retained  the  cause  and  made  such  an 
order  if  he  had  been  of  opinion,  with  us, 
that  equity  had  jurisdiction  to  grant  the  re- 
lief prayed  for  in  the  bill. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed,  and  the  cause  remanded 
for  further  proceedings;  and,  in  conformity 
with  the  precedent  in  Staples  v.  Turner, 
adm*r,  &  als.,  29  Gratt.  330-336.  the  judg- 
ment confessed  at  law  will  be  permitted  to 
stand,  subject  to  the  control  of  the  chan- 
cery court,  as  security  for  any  balance 
which,  on  accounts  to  be  stated  under  an 
order  of  reference,  may  be  found  to  be  ow- 
ing by  the  complainant  to  the  defendant. 

Decree  reversed. 


219      fPicklin's  Ex'or  v.  Carrington. 

November   Term,.  1878,    Richmond. 

1.  Implied  Contract — ^Pr«s«mptlon. — In   the 

absence  of  C  in  a  foreign  country  F  sent  to  Mrs. 
C  a  check  for  $500,  which  was  collected  by  her.  In 
the  absence  of  all  evidence  bearing  upon  the  in- 
tentien  of  F  in  sending  the  check,  the  presumption 
is  the  intention  was,  not  a  gift  to  Mrs.  C,  but  a 
loan  on  the  credit  of  her  husband.  C. 

2.  Statute  of  lilmltatlomH — Departure  of 
Debtor  frona  State.* — Where  a  debtor  who  re- 
sides in  the  state  removes,  after  contracting  the 
debt,  to  another  state,  the  removal  is  itself  an  ob- 
struction to  the  prosecution  of  a  suit  by  the  cred- 
itor to  recover  the  debt,  and  the  statute  of  limita- 
tions will  not  run  against  the  debt  whilst  the 
debtor  resides  out  of  the  state. 


This  was  an  action  of  assumpsit  in  the 
circuit  court  of  the  city  of  Richmond,  brought 


*Statnte  of  Llmltatloaa — ^Departare  of 
Debtor  frona  State. — ^Principal  case  was  distin- 
guished in  Brown  v.  Butler,  87  Va.  621.  Approved 
in  Abell  v.  Insurance  Co.,  18  W.  Va.  415. 


in  June,  1874,  by  Slaughter  F.  Ficklin,  exec- 
utor of  Benjamin  F.  Ficklm,  against  Eu- 
gene Carrington,  to  recover  the  sum  of 
$500  in  gold,  which  the  plaintiff  claimed  had 
been  lent  to  the  defendant  on  the  1st  of 
April,  1865.  The  defendant  residing  in 
Maryland,  the  process  was  served  by  an 
attachment  on  property  owned  by  him  in 
Richmond. 

Carrington  appeared,  and  filed  the  plea  of 
non-assumpsit,  and  also  the  statute  of  limi- 
tations. The  plaintiff  took  issue  on  the  first 
plea,  and  replied  specially  to  the  second,  that 
after  the  loan  of  the  money  the  defendant 
removed  to  the  state  of  Maryland,  and  had 
continued  to  reside  out  of  the  state,  so  that 
said  Benjamin  F.  Ficklin,  in  his  lifetime, 
and  the  plaintiff,  since  his  death,  had  been 
obstructed  in  the  prosecution  of  his  suit  And 
to  this  replication  the  defendant  rejoined  that 
by  his  removal  he  did  not  obstruct,  &c.  The 
replication  and  rejoinder  are  set  out  in  the 

opinion  of  Judge  Christian. 
820  *When    the   cause    was    called   for 

trial  the  parties  waived  a  jury  and 
submitted  the  whole  matter  of  law  and  fact 
to  the  court.  And  the  court,  having  heard  the 
evidence,  rendered  a  judgment  in  favor  of  the 
defendant  And  thereupon  the  plaintiff  ap- 
plied to  this  court  for  a  writ  of  error  and 
supersedeas;  which  was  allowed. 

Upon  the  first  issue  the  only  question 
was,  whether  a  check  for  $500  in  gold,  sent 
by  B.  F.  Ficklin  to  Mrs.  Eugene  Carrington 
whilst  her  husband  was  in  a  foreign  coun- 
try, was  intended  to  be  a  gift  or  a  loan. 
I  The  view  of  the  evidence  taken  by  this 
court  is  presented  in  the  opinion. 

Kean  &  Davis,  for  the  appellant 
Ould  &  Carrington,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  there  is  no 
proof  in  the  record  to  show,  either  from  the 
relation  of  the  parties  or  other  circumstances, 
that  the  check  for  $500  in  ^old  delivered  by 
Ficklin  to  Mrs.  Eugene  Carrington  was  a  gift 
to  her.  In  order  to  declare  such  transaction 
a  gift  to  the  wife,  and  not  an  advancement  or 
loan  upon  the  credit  of  the  husband,  there 
must  be  proof  that  it  was  intended  as  a 
gift,  and  the  relations  of  the  parties  and  the 
circumstances  of  the  transaction  must  be  of 
such  a  character  as  to  show  that  the  money 
advanced  was  given  to  the  wife  voluntarily 
and  without  expectation  that  the  husband 
would  return  the  same,  and  that  it  was  not 
advanced  to  the  wife  upon  credit  given  to 
the  husband. 

There  is  a  total  absence  of  any  such  proof 
in  this  record.  The  only  facts  we  have 
before  us  (and  which  were  before  the  coort 
below)   are:    that  on  the  1st  day  of  April. 

1865,  B.  F.  Ficklin  delivered  to  Mrs. 
321      Eugene  *Carrington  a  check  drawn  by 

him  on  Wm.  M.  Sutton  &  Co.,  bankers, 
in  the  city  of  Richmond,  for  the  sum  of 
$500  in  gold,  which  check  was  paid  on  that 
day  bv  said  bankers  to  Mrs.  Carrington; 
and    the    further    fact,    that    at    that   time 
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Eugene  Carrington  was  in  a  foreign  coun- 
try. This  is  all.  There  is  no  proof  that 
there  was  any  relationship,  or  even  inti- 
mate friendly  relations,  between  Mr.  Fick- 
lin  and  Mrs.  Carrington.  All  these  may 
have  existed,  but  if  they  did  the  defendant 
has  failed  to  prove  it.  No  such  proof  was 
even  tendered.  We  have,  therefore,  the 
naked  fact,  that  in  the  absence  of  her  hus- 
band in  a  foreign  country  Mr.  Ficklin  de- 
livered to  Mrs.  Carrington  a  check  for 
$500,  which  was  collected  by  her.  From 
this  naked  fact  it  certainly  cannot  be  in- 
ferred that  Ficklin  thereby  intended  to  make 
Mrs.  Carrington  a  present  of  this  $500.  But, 
on  the  other  hand,  from  this  fact  alone,  the 
inference  would  be  certainly  as  strong  that 
this  amount,  paid  to  the  wife  in  the  absence 
of  the  husband  in  another  country,  was  an 
advancement  to  her  upon  the  credit  of  the 
husband. 

There  is  certainly  no  evidence  tending  to 
rebut  the  presumption  that  that  advance- 
ment, made  under  the  circumstances,  was  a 
loan,  and  not  a  gift.  But  there  is  evidence 
tending  to  show,  if  it  does  not  conclusively 
show,  that  Carrington,  after  his  return, 
recognized  this  advance  by  Ficklin  to  his 
wife  as  a  debt,  which  he  acknowledged  his 
obligation  to  pay.  A  letter  of  Carrington's 
is  produced,  bearing  date  November  15th, 
1866,  addressed  to  Major  B.  F.  Ficklin,  Ex- 
change Hotel,  Richmond,  in  which,  after 
alluding  to  his  pecuniary  embarrassments 
and  his  efforts  to  relieve  himself,  he  says: 
"But  [I]  will  continue  to  make  every  ef- 
fort to  raise  funds  by  some  means,  and  will 
settle  my  account  with  you  with  the  first 
money  which  I  succeed  in  getting  hold 
of." 

It  was  distinctly  proved  by  Smoot, 
822  the  only  witness  *whose  deposition 
appears  in  the  record,  that  this  letter 
had  reference  to  the  money  which  Ficklin 
had  advanced  to  Mrs.  Carrington.  An  effort 
was  made,  on  cross-examination,  to  show 
that  this  letter  may  have  referred  to  other 
transactions,  in  reference  to  the  sale  of  Con- 
federate bonds  in  London,  in  which  there 
was  a  claim  asserted  by  Ficklin  against 
Carrington.  But  in  answer  to  the  question, 
Did  Mr.  Carrington  say  that  Mr.  Ficklin 
had  ever  demanded  this  debt  of  him,  and  if 
so  what  did  Mr.  Carrington  say  in  regard 
to  it?  the  witness  answers:  "I  remember 
Mr.  Carrington  saying  to  me  that  he  had 
received  a  letter  from  B.  F.  Ficklin,  to 
which  he  had  replied,  addressing  his  reply 
to  Exchange  Hotel,  Richmond,  both  of 
which  letters  had,  alone,  reference  to  this 
five-hundred-dollar  gold  matter." 

Same  witness  further  proved  that  Carring- 
ton stated  to  him  that  "after  his  return  to 
Richmond  in  the  year  1865  his  wife  advised 
him  that  Mr.  Sutton,  either  William  M.  or 
P.  T.,  of  the  firm  of  Sutton  &  Co.,  had  called 
upon  her  during  his  absence  and  left  with 
her  $500,  or  a  check  for  it,  in  gold,  stating  to 
her  that  he  did  so  by  direction  of  Major  B. 
F.  Ficklin;  that  he  supposed  that  to  be  the 
transaction  which  constituted  the  basis  of 


the  claim  or  demand  made  by  B.  F.  Ficklin 
on  him  through  me  in  full  of  all  demands, 
as  he  supposed  the  difference  between  gold 
and  greenbacks,  with  interest  up  to  that 
time  added  to  the  principal,  would  make 
about  $1,000."  The  same  witness  also 
proved  that  Carrington  was  willing  to  se- 
cure the  ultimate  payment  of  this  amount 
by  the  execution  of  the  necessary  papers  to 
bind  his  reversionary  interest  in  certain 
property  in  the  city  of  Richmond. 

The  court,  theretore,  is  of  opinion  that 
there  is  not  only  a  total  absence  of  proof  in 
the  record  to  show  that  the  payment  of  $500 
in  gold  made  by  Ficklin  through  Wm.  M. 
Sutton  &  Co.  to  the  wife  of  Carrington,  in 

his  absence  in  a  foreign  country,  was 
228      a  gift  to  Mrs.  Carrington,  *but  there  is 

conclusive  proof  to  show  that  Car- 
rington himself  recognized  this  advance  or 
loan  to  his  wife,  in  his  absence  out  of  the 
country,  as  a  debt  of  the  highest  obligation, 
which  he  was  willing  and  anxious  to  secure. 

The  court  is,  therefore,  of  opinion  that 
upon  the  plea  of  non-assumpsit  there  ought 
to  have  been  a  judgment  for  the  plaintiff 
in  the  court  below. 

But  beside  the  plea  of  non-assumpsit 
there  was  a  plea  of  the  statute  of  limita- 
tions, and  upon  these  two  pleas  and  issues 
thereon  the  case  was  tried  by  the  court, 
both  parties  waiving  a  jury. 

To  the  plea  of  the  statute  of  limitations 
there  was  a  replication  in  those  words  by 
the  plaintiff: 

"The  said  plaintiff  says  that  he  ought  not  to 
be  barred  by  reason  of  anything  by  the  said 
defendant  in  his  second  plea  alleged,  because 
he  says  that  on  the  1st  day  of  April,  1865, 
when  the  said  several  promises  and  undertak- 
ings in  the  plaintiff's  declaration  mentioned 
were  made  and  entered  into,  and  previous 
thereto,  the  defendant  was  and  had  been  a 
resident  of  the  state  of  Virginia,  and  that 
afterwards,  to-wit:  on  or  before  the  15th 
day  of  November,  1866,  the  said  defendant 
departed  without  the  said  state,  and  there- 
after resided  in  the  state  of  Maryland,  and 
thereby  the  said  defendant  obstructed  the 
said  B.  F.  Ficklin,  deceased,  in  his  lifetime, 
and  the  plaintiff  since  his  death,  in  prosecu- 
tion of  his  suit  upon  the  said  several  prom- 
ises and  undertakings  until  the  13th  day  of 
June,  1874,  when  this  suit  was  instituted, 
and  this  he  is  ready  to  verify." 

To  this  special  replication  there  was  a 
special  rejoinder  by  the  defendant,  which 
was  rejected  by  the  court.  It  being  rejected, 
it  is  not  necessary  to  be  further  noticed 
here.  After  being  rejected,  another  re- 
joinder to  the  replication  of  the  plaintiff  to 
the  plea  of  the  statute  of  limitations  was 
tendered  and  received  by  the  court;  which 
rejoinder  is  as  follows: 

224  *The  defendant  says  that  the  plain- 

tiff ought  not,  by  reason  of  anything  in 
his  replication  alleged,  to  have  and  maintain 
his  action  against  him  because  he  says  that 
by  his  removal  from  the  state  of  Virginia  and 
his  residence  in  the  state  of  Maryland,  as  in 
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said  replication  is  alleged,  he  did  not  ob- 
struct the  said  B.  F.  Ficklin  in  his  lifetime, 
or  his  executor  since  his  death,  in  the  prose- 
cution of  suit  upon  the  alleged  cause  of  ac- 
tion in  the  declaration  mentioned;  and  of 
this  he  puts  himself  on  the  country.  To  the 
filing  of  which  the  plaintiff,  by  his  counsel, 
objected,  but  the  court,  overruling  said  ob- 
jection, allowed  said  rejoinder  to  be  filed; 
to  which  action  of  the  court  in  overruling 
said  objection  the  plaintiff,  by  his  counsel, 
excepts,  and  prays  that  this  his  first  bill  of 
exceptions  may  be  signed,  sealed,  and  made 
a  part  of  the  record;  wnich  is  accordingly 
done. 

The  replication  by  the  plaintiff  to  the  plea 
of  the  statute  of  limitations  intended,  mani- 
festly, to  affirm  that  the  mere  removal  of  the 
defendant  beyond  the  limits  of  the  state  was 
an  obstruction  in  itself  to  the  prosecution 
of  the  plaintiff's  suit,  and  that  in  such  case 
the  statute  of  limitations  would  cease  to  be 
a  bar  to  the  plaintiff's  action.  The  rejoJnder 
to  this  replication,  which  was  permitted  to  be 
filed  by  the  court,  affirmed  the  proposition 
that  the  mere  removal  of  the  defendant  be- 
yond the  limits  of  the  state  did  not  of  itself 
obstruct  the  prosecution  of  the  plaintiff's 
suit;  but  it  was  necessary  to  show,  on  the 
part  of  the  plaintiff,  that  he  was  in  fact  ob- 
structed in  consequence  of  such  removal;  so 
that,  under  these  pleadings,  the  question  we 
have  to  determine  is,  whether  the  removal 
of  a  defendant  who  has  been  a  resident  of 
the  state  beyond  the  limits  of  the  state  rs 
sufficient  of  itself,  under  the  statute,  to  be 
relied  on  as  an  obstruction  to  the  prosecu- 
tion of  the  plaintiff's  suit,  or  whether  it  is 
necessary  for  the  plaintiff  to  show  that  he 
was  in  fact  obstructed  by  or  in  consequence 
of  such  removal. 

285  *The  solution  of  this  question  de- 

pends upon  the  true  construction  to  be 
given  to  the  statute  law  on  this  subject.  The 
first  act  on  this  subject  is  found  in  1  Rev. 
Code,  1819,  p.  491,  §  14.  It  provides  that  "if 
any  defendant  shall  abscond  or  conceal  him- 
self, or  by  removal  out  of  the  country  or  the 
county  where  he  resides  when  the  cause  of 
action  accrued,  or  by  any  other  indirect  ways 
or  means  defeat  or  obstruct  the  plaintiff, 
then  the  defendants  shall  not  be  admitted 
to  plead  the  statute  of  limitations." 

This  statute,  based  upon  the  English  stat- 
ute of  4  Anne  (see  3  Hen.  Stat,  at  Large, 
?.83-4),  which  provided  that  if  at  the  time 
the  cause  of  action  accrued  the  person  liable 
to  it  was  beyond  seas  the  plaintiff  might 
bring  his  action  within  the  usual  period  of 
limitation  after  his  return. 

The  next  act  on  the  subject  was  in  1826. 
and  was  as  follows:  "If  any  defendant  in 
any  of  the  aforesaid  actions  shall  abscond 
or  conceal  himself,  or  remove  from  this 
commonwealth,  or  by  any  other  indirect 
ways  or  means  defeat  or  obstruct  any  per- 
son," &c.,  &c. 

Under  the  revisal  of  1849  the  foUowmg 
.section,  which  changes  the  phraseology  and 
the  structure  of  the  sentences  contained  in 
the  former  acts  without  changing  their 
meaning,  is  as  follows: 


"Where  any  such  right  as  is  mentioned  in 
this  chapter  shall  accrue  against  a  person 
who  had  before  resided  in  this  state,  if  such 
person  shall,  by  departing  without  the  same, 
or  by  absconding  or  concealing  himself,  or 
by  any  other  indirect  ways  or  means  ob- 
struct the  prosecution  of  such  right,  the 
time  that  such  obstruction  may  have  con- 
tinued shall  not  be  computed  as  any  part  of 
the  time  within  which  the  said  right  might 
or  ought  to  have  been  prosecuted." 

We  think  it  is  plain  that  the  change  here 
made,  which  is  simply  placing  the  prep- 
226  osition  "by"  before  the  word  ♦remov- 
ing or  "departing"  from  the  state  docs 
not  alter  the  meaning  of  the  statute.  It 
means  the  same  thing  to  declare  that  "if  he 
remove"  from  the  state,  or  by  other  indirect 
means  he  obstruct  the  prosecution  of  the  suit, 
as  to  say  "if,  by  removal  or  departing  from 
the  state,  or  other  indirect  means,  he  obstruct" 
the  prosecution  of  the  suit,  &c.  The  use  of 
either  phrase  means  in  effect  the  same  thing. 
Rep.  of  Rev.  746  and  note ;  Wilkinson  &  Co., 
V.  Holloway,  7  Leigh.  277;  Markle's  adm'r 
V,  Burch's  adm'r,  11  Gratt.  26.  We  think  it 
is  plain,  looking  to  all  the  statutes  above 
referred  to,  and  noticing  the  modification  in 
the  structure  of  the  sections  without  changing 
its  meaning,  that  it  was  the  purpose  of  the 
legislature  to  declare  that  where  a  party 
having  been  a  resident  of  this  state  has 
gone  beyond  its  limits,  that  such  departing 
from  the  state  should  of  itself  be  considered, 
during  the  period  of  such  absence,  an  obstruc- 
tion of  the  plaintiff's  right  to  prosecute  his 
suit,  and  should  not  be  counted  in  the 
period  of  the  statute  of  limitations. 

The  court  is,  therefore,  of  opinion  that 
upon  the  plea  of  the  statute  of  limitations, 
as  well  as  the  plea  of  non-assumpsit,  the 
judgment  ought  to  have  been  for  the  plain- 
tiff. 

Upon  the  whole  case  we  are  of  opinion 
that  the  judgment  of  the  circuit  court 
should  be  reversed. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
judgment  of  the  said  circuit  court  is  errone- 
ous. It  is  therefore  considered  by  the  court 
that  the  said  judgment  be  reversed  and  an- 
nulled, and  that  the  plaintiff  in  error  recover 
against  the  defendant  in  error  his  costs  by 
him  expended  in  the  prosecution  of  his  writ 
of  error  here;  and  this  court  now  proceeding 

to  render  such  judgment  as  the  said 
227       circuit  *court  ought  to  have  rendered. 

it  is  considered  by  the  court  that  the 
plaintiff  in  error  recover  against  the  defend- 
ant in  error  the  sum  of  five  hundred  dollars 
with  interest  thereon,  to  be  computed  after 
the  rate  of  six  per  centum  per  annum,  from 
the  1st  day  of  April,  1865,  until  paid,  to- 
gether with  his  costs  by  him  expended  in 
the  said  circuit  court;  all  of  which  is  or- 
dered to  be  certified  to  the  said  circuit  court 
of  the  city  of  Richmond. 

Judgement  reversed. 
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The  Exchanse  Hotel  Company  of  Prederickflburg,  in 
order  to  complete  their  building,  which  they  had 
oommenced  before  the  war,  in  June,  1866,  bor- 
rowed  of  the  National  Bank  of  Fredericksburg 
$10,000,  to  be  secured  by  a  deed  of  trust  on  the 
property,  and  by  direction  of  the  company  the  presi- 
dent and  secretary  of  the  company,  by  deed  dated 
the  27th  of  June,  1866,  and  duly  recorded,  con- 
veyed the  property  in  trust  to  secure  the  money. 
The  company  then  employed  Wroten,  a  builder,  to 
complete  the  building,  and  contracted  to  give  him  a 
deed  of  trust  upon  it,  subject  to  the  first  lien,  to 
secure  any  balance  due  him  on  its  completion.  The 
company,  out  of  the  money  borrowed,  paid  Wroten 
$8,000,  and  when  the  work  was  completed  there  was 
due  him  $5,791.50.  He  had  recorded  the  contract 
to  secure  the  mechanics'  lien,  and  on  the  1st  of 
January,  1867,  the  company  conveyed  the  property, 
subject  to  the  lien  of  the  first  deed,  in  trust  to 
secure  the  said  balance.  In  April,  1870,  judgment 
creditors  of  the  hotel  company  whose  debts  were 
due  before  the  first  deed  was  made,  filed  their  bill 
against  the  company,  the  bank,  and  Wroten,  claim- 
ing that  under  the  statute  the  deed  to  secure  the 
bank  enured  to  the  benefit  of  all  the  creditors  of 
the  company  being  such  at  the  time  of  its  execution. 
And  so  the  court  held,  and  the  property  being  sold 
under  the  decree,  the  proceeds  were  distributed  pro 
rata  among  the  plaintiffs  and  the  bank.  After- 
wards the  assignee  in  bankruptcy  of  Wroten  filed  a 
bill  to  review  the  decrees,  and  insisted  that  the 
deed  to  secure  the  bank  was  null  and  void  on  the 
ground  that  under  the  act  of  Congress  under  which 
the  bank  was  organized  it  was  forbid  to  lend 
money  on  real  estate,  and  also  on  the  ground  that 
as  against  Wroten's  mechanics'  lien  the  trust  in 
favor  of  the  bank  extended  only  to  the  property  in 
the  condition  it  was  when  the  deed  was  executed 
— Hcu): 

1.  Stat«tea— Conatrvctlon. — ^The  act  of  Con- 
gress of  the  3d  of  June,  1864,  Revised  Statutes  of 

the  United  States,  H  5136-5137,  under  which 
ff^         *this   bank  was  organized,  does  not  imply   a 

negation  of  the  corporate  power  on  the  part 
of  the  national  banks  which  might  be  organized 
under  it  to  make  a  loan  of  money  on  real  estate; 
does  not  annul  any  loan  made  by  any  such  bank; 
or  release  or  discharge  any  deed  of  trust  or 
mortgage  on  real  estate  taken  by  the  bank  to 
secure  the  payment  of  such  loan. 

2.  Same — Same — Prohibition  Claasea. — If 
the  act  of  Congress  plainly  prohibited  a  bank 
organized  under  it  to  take  a  deed  of  trust  or 
mortgage  to  secure  a  loan  in  any  case,  or  make  it 
penal  to  do  so,  such  a  provision  could  only  have 
been  intended  for  the  benefit  of  the  government, 
which  might  or  might  not,  at  its  pleasure,  en- 
force the  forfeiture;  and  it  could  not  be  avoided 
by   the   borrower   or   his    creditors. 

d.  Same — Contractu  in  Contravention  of 
— ^Katoppcl.* — ^Wroten     having     contracted     to 

*St*t«te« — Contract*  In  Contravention  of 
—Validity. — The  principal  case  was  cited  in  Nie- 
meyer  v.  Wright,  75  Va.  239,  to  support  the  decision 
that  the  mere  imposition  of  a  penalty  by  statute  for 
doing  or  omitting  to  do  an  act,  does  not  of  itself,  in 
every  case,  necessarily  imply  an  intention  by  the 
l^islature.  that  every  such  contract  in  contravention 


complete  the  building  with  a  full  knowledge  of 
the  means  which  had  been  used  to  raise  the 
money  to  pay  for  the  work,  and  having  received 
$8,000  of  said  money,  is  equitably  estopped  from 
claiming  against  the  deed  of  trust  executed  to 
secure  the   return   of  the  money  loaned. 

4.  Liens — Priority.* — The  contract  between 
Wroten  and  the  hotel  company  having  been  made 
and  recorded  after  the  deed  to  secure  the  loan  to 
the  bank,  his  mechanics*  lien  was  posterior  and 
subordinate  to  the  lien  of  the  bank  under  the  deed 
to  secure  it,  and  was  in  fact  merged  in  the  lien 
by  deed  of  trust  afterwards  taken  by  him  to 
secure  the  same  debt,  in  which  the  prior  lien  of 
the   bank  was   expressly   recognized. 

B.  Same — Extent. — The  lien  of  the  bank  under 
its  deed  of  trust  extended  to  the  whole  property 
as  it  was  at  the  time  of  the  sale,  and  was  not 
confined,  as  against  the  mechanics'  lien,  to  the 
property  as  it  was  Vhen  the  deed  was  made. 

6.    Appeal — Review — ^Tlme  to  OM«et.t — An 

objection  that  the  deed  of  the  27th  of  June,  1866, 
did  not  have  affixed  thereto  the  seal  of  the  hotel 
company,  nor  was  said  hotel  company  by  name  a 
party  to  it,  never  made  in  any  of  the  pleadings 
or  proceedings  in  the  cause,  and  only  in  the 
petition  for  an  appeal,  comes  too  late,  and  will 
not  be   considered. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Spottsylvania  county,  rcn- 
230  dered  on  the  30th  of  December,  *1874, 
dismissing  a  bill  of  review  filed  by 
the  appellant,  A.  B.  Botts,  assignee  in  bank- 
ruptcy of  George  W. Wroten,  to  two  decrees  of 
said  court,  rendered  in  the  case  of  Armat  and 
others  v.  The  Exchange  Hotel  Company  and 
others,  which  was  pending  in  the  said  court. 

On  the  2d  day  of  April,  1870,  the  said  Armat 
and  others  filed  their  bill  in  the  said  court 
against  the  said  Exchange  Hotel  Company 
and  others,  in  which  bill  they  stated  in  sub- 
stance, among  other  things,  that  they  were 
judgement  creditors  of  the  said  hotel  company, 
a  joint  stock  company  with  its  principal  office 
in  the  corporation  of  Fredericksburg,  and 
that  the  debts  for  which  the  said  judgments 
were  obtained  were  contracted  by  said  com- 
pany prior  to  the  1st  of  January,  1862,  and 
were  due  and  owing  at  that  time  (copies  of 
which  said  judgments  were  filed  as  a  part  of 
the  bill)  ;  that  upon  some  of  said  judgments 
executions  had  been  issued,  but  no  personalty 
had  been  found  out  of  which  they  could  be 
satisfied,  so  that  no  recourse  was  left  to  secure 
the  payment  of  the  same  but  a  resort  to  a 
court  of  equity  to  enforce  the  liens  of  the  said 
judgments  on  the  real  estate  of  the  said  hotel 

of  statute  shall  be  void  in  the  sense  that  it  is  not  to 
be  enforced  in  a  court  of  justice.  Principal  case  was 
also  cited  approvingly  in  Fayette  Land  Co.  v.  R.  Co., 
93   Va.    289.  ' 

*Mechanic«>  Li  en—Priority. —See  2  Min. 
Inst.    (4th  Ed.)    327. 

tAppeal — ^ReTiew. — On  a  bill  of  review,  the 
court  will  not  only  correct  errors  of  law  apparent  in 
the  decrees  in  the  cause,  but  will  look  into  all  "the 
pleadings  and  proceedings,"  and  correct  whatever 
error  of  law  there  may  be  in  the  record.  Pracht  ft 
Co.  V.  Langc,  81  Va.  711,  citing  principal  case. 
Daingerfield  v.   Smith,  83  Va.   81. 


395 


SI  GRATT. 


Virginia  Rsforts^  Aknotatep. 


m,  tt8,» 


company  in  the  town  of  Fredericksburg,  the 
said  liens  having  been  regularly  docketed 
according  to  law;  said  real  estate  being  de- 
scribed in  the  plat  of  said  town  as  lot  No. 
39.  That  the  said  hotel  company  contrived 
and  combined  with  the  National  Bank  of 
Fredericksburg  to  give  it  a  preference  over  its 
other  creditors,  to-wit:  the  plaintiffs,  and  in 
fulfillment  of  the  intent  and  purpose  to  give 
preference  to  the  said  National  Bank  of  Fred- 
ericksburg, did  on  the  27th  day  of  June,  1866, 
execute  to  Charles  Hemdon  and  A.  K.  Phil- 
lips, as  trustees,  a  certain  deed  of  trust 
(marked  £  and  filed  with  the  bill),  whereby 
the  said  bank  was  sought  to  be  preferred  and 

secured  to  the  extent  of  $10,000  to  the 
231      injury  of  *the  plaintiffs,  who  charged 

that  the  said  bank  ought  not  have  such 
preference,  nor  indeed  any  preference  at  all, 
but  that  the  said  deed  ought  to  be  so  con- 
strued in  a  court  of  equity  as  to  enure  to  the 
bene6t  ratably  of  the  plaintiffs  as  creditors  of 
the  said  company.  That  the  said  hotel  com- 
pany again  on  the  1st  of  January,  1867,  exe- 
cuted another  deed  of  trust  to  Charles  Hern- 
don,  trustee,  to  secure  to  the  said  George.  W. 
Wroten  debts  or  a  debt  of  that  date  amount- 
ing to  $7,528.95,  both  of  which  deeds  were 
duly  recorded,  and  if  executed  as  written, 
would  create  a  preference  as  against  the 
debts  secured  by  the  judgment  liens  of  the 
plaintiffs,  and  so  defeat  their  just  rights  in 
the  premises,  (a  copy  of  the  last  mentioned 
deed,  marked  F  is  filed  with  the  bill).  That 
the  aggregate  of  the  rents  and  profits  of  the 
said  real  estate  will  not  in  five  years  satisfy 
the  said  judgments.  And  the  plaintiffs 
prayed  in  substance,  among  other  things, 
that  the  said  Exchange  Hotel  Company  of 
Fredericksburg,  a  corporation  organized  un- 
der the  laws  of  Virginia,  and  the  National 
Bank  of  Fredericksburg,  a  corporation  organ- 
ized under  the  laws  of  the  United  States,  and 
George  W.  Wroten  in  his  own  right,  and 
Charles  Hemdon  and  A.  K.  Phillips  as  joint 
trustees,  and  Charles  Herndon  as  the  sole 
trustee,  might  be  made  defendants  to  the 
said  bill;  that  certain  accounts  might  be 
taken  by  a  commissioner  of  the  court;  that 
the  deed  first  herein  referred  to,  in  which 
said  Herndon  and  Phillips  were  trustees, 
might  be  so  construed  and  executed  as  to 
give  no  preference  to  the  said  National  Bank 
over  the  said  plaintiffs,  who  were  creditors  of 
the  said  Exchange  Hotel  Company  existing 
at  the  time  said  lien  or  incumbrance  was 
created,  but  that  the  same  should  be  made  to 
enure  to  the  benefit  ratably  of  the  said  plain- 
tiffs and  any  and   all   creditors   of   the   said 

company  existing  at  the  time  such  lien 
282      or   incumbrance    was    ^sought    to   be 

created;  that  the  said  trustees  might 
be  restrained  from  executing  the  said  trust; 
that  the  court  would  take  charge  of  the  trust 
property  and  dispose  of  the  same,  and  that 
the  plaintiffs  might  have  general  relief. 

Exhibits  A,  B,  C.  and  D  filed  with  the 
bill  were  copies  of  the  plaintiffs  judgments, 
respectively,  against  the  Exchange  Hotel 
Company,  obtained  in  1866-7-8. 

Exhibit  E  therewith  filed  is  the  deed  of 
trust  therein  mentioned,  dated  the  27th  day 


of  June,  1866,  between  William  T.  Hart, 
president,  and  Robert  W.  Adams,  secretary 
and  treasurer  of  the  Exchange  Hotel  Com- 
pany of  Fredericksburg,  of  the  one  part,  and 
Alexander  K.  Phillips  and  Charles  Herndon 
of  the  other  part,  which  deed  was  executed 
by  the  said  parties  of  the  first  part,  acknowl- 
edged by  and  certified  as  to  them  and  duly 
recorded  in  the  clerk's  office  of  the  corpora- 
tion court  of  Fredericksburg  on  the  28th  of 
June,  1866.  It  recites  "that  whereas  the 
stockholders  of  the  said  Exchange  Hotel 
Company,  in  a  general  meeting  held  on  the 
17th  of  July,  1865,  authorized  and  empowered 
the  president  and  directors  of  the  company  to 
negotiate  a  loan  for  the  purpose  of  completing 
the  building  now  on  their  lots  in  Freder- 
icksburg, and  at  the  same  time  authorized 
«aid  president  and  directors  to  cause  a  lien 
or  mortgage  to  be  executed  on  all  their  prop- 
erty to  secure  any  such  loan;  and  whereas  a 
loan  for  $10,000  has  been  negotiated  at  twelve 
months  time,  and  the  president  and  directors 
of  said  company  did,  on  the  26th  day  of  June, 
1866,  at  a  meeting  held  by  them  direct  the 
president  and  secretary  to  execute  a  negotia- 
ble note  for  the  amount  of  said  loan  at  twelve 
months,  and  also  to  execute  a  deed  of  trust 
on  all  the  property  of  said  company  to  secure 

said  note  so  given  for  said  loan"— The 
283      deed,   therefore,   "witneisseth   *that  the 

said  William  T.  Hart,  as  president,  and 
the  said  Robert  W.  Adams,  as  secretary  of 
said  company,  do  on  behalf  of  said  Exchange 
Hotel  Company  grant  and  convey  unto  the 
said  Phillips  and  Hemdon  all  the  real  estate 
belonging  to  the  said  company,  situated  in 
the  town  of  Fredericksburg,  that  is  to  say." 
&c.,  describing  the  said  property — "In  trust 
to  secure  the  payment  of  a  negotiable  note 
executed  this  day  by  William  T.  Hart,  presi- 
dent of  the  Exchange  Hotel  company,  en- 
dorsed by  Robert  W.  Adams,  secretary  of  said 
company,  payable  and  negotiable  twelve 
months  after  date  at  the  National  Bank  of 
Fredericksburg  for  the  sum  of  $10,000,  or  any 
note  which  may  be  hereafter  ^ven  for  the  con- 
tinuance or  renewal  of  the  said  note  of  $10,000, 
in  whole  or  in  part  And  should  default  be 
made  by  the  said  Exchange  Hotel  Company 
in  the  payment  of  the  said  note,"  &c.;  pro- 
vision is  then  made  in  the  deed  for  the  sale 
of  the  trust  subject  for  the  satisfaction  of  the 
purposes  of  the  trust.  Then  follows  the 
concluding  sentence  of  the  deed,  "witness 
the  following  signatures  and  seals,"  and 
then  said  signatures  and  seals. 

"Wm.  T.  Hart,  President,  [Sea!.] 
R.  W.  Adams,  Secretary,  [Seal.]" 

Exhibit  F.  filed  with  the  bill,  is  the  deed 
of  trust  therein  mentioned,  dated  the  1st  day 
of  January,  1867,  between  the  Exchange 
Hotel  Company  of  the  town  of  Fredericks- 
burg, of  the  one  part,  and  Charles  Hemdon 
of  the  other  part,  which  deed  was  executed 
by  the  said  parties  of  the  first  part,  acknowl- 
edged by  them  and  duly  recorded  in  the 
clerk's  office  of  the  said  corporation  court 
the  23d  of  January,  1867.  It  recites 
"that  whereas  the  stockholders  of  the  said 
Exchange    Hotel    Company,    in   a   general 
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tS4      meeting  held  on  the  1st  *day  of  Au- 
gust, 1866,  authorized  and  empowered 
.the  president  and  directors  of  the  company 
to  contract  with  a  competent  workman  for 
the  completion  of  the  buildings  of  said  com- 
pany, so  as  to  make  the  same  a  Brst-class 
hotel,  and  to  carry  out  this  object  the  presi- 
dent and  directors  were  empowered  to  exe- 
cute a  deed  of  trust  on  the  property  of  the 
company  to  secure  to  the  said  contractor 
any  balance  that  might  be  due  him  after  the 
said    company    should    have    paid   him    the 
money    which   said   company   had   in   hand 
upon    the    completion    of    said    work;    and 
whereas  the   said   president   and   directors, 
acting  in  accordance  with  the  instructions 
of  said  stockholders  did,  on  the  4th  day  of 
August,  1866,  enter  into  a  contract  with  one 
George   W.   Wroten,  a  master-workman  and 
contractor,  to  complete  the  hotel  building  in 
a  proper  manner,  which  he  agreed  to  do  on 
or  before  the  1st  day  of  December,  1866,  for 
which  the  said  hotel  company  were  to  pay  to 
the   said  contractor  the   sum   of  $12,279   as 
agreed  on  in  said  contract;  and  whereas  it 
was   afterwards   found   necessary   to   make 
another    and    further    contract    with    said 
George  W.  Wroten  for  sundry  other  work  on 
said  hotel  building,  not  embraced  in  said  first 
contract,  which  other  and  further  work  was 
to  cost  the  said  hotel  company  an  additional 
sum    of    $1,512.50;    and    whereas    the    said 
George  W.  Wroten  has  fully  completed  his 
part  of  the  contract,  and  the  said  company 
are  now  justly  indebted  to  him  in  the  sum 
of  $5,791.50,  which,  according  to  said  con- 
tract, is  payable  in  instalments  with  interest 
thereon  at  ten  per  cent,  per  annum;  all  of 
which  will  more  fully  appear  by  the  following 
statement  which  has  been  duly  examined  by 
the  president  and  secretary  of  said  company 
and  found  to  be  correct,  viz:"    Here  follows 
the  statement,  after  which  it  is  further  re- 
cited in  the  deed:     "And  whereas  the  said 
hotel  company  has  this  day  executed 
885      *its    notes    to    the    said    George    W. 
Wroten  for  the  balance  due  him  un- 
der said  contracts,  payable  one,  two,  three, 
four  and  five  years  irom  this  date,  and  in  ac- 
cordance with  said  contracts  said  hotel  com- 
pany is  to    secure   said   notes."     Then   the 
deed  thus  proceeds:     "Now  this  deed  wit- 
nesseth  that  the  said  Exchange  Hotel  Com- 
|>any,  by  its  president  and  secretary,  for  and 
m  consideration  of  the  premises,  doth  grant 
with  general  warranty  unto  the  said  Charles 
Herndon  all  the  real  estate  belonging  to  the 
said  company,  which  said  real  estate  is  sub- 
ject to  a  lien  heretofore  executed  by  said 
company    to    A.    K.    Phillips    and    Charles 
Herndon  on  the  27th  day  of  June,  1866,  sit- 
uated in  the  town  of  Fredericksburg,  that  is 
to  say,"   &c.,  describing  the  said  property, 
**in  trust  to  secure  the  payment  of  five  sev- 
eral notes,   executed   this   day   by   the    Ex- 
change Hotel   Company,   payable   respectively 
at  one,  two,  three,  four  and  five  years  after 
date,  to  George  W.  Wroten  or  his  order,  pay- 
able and  negotiable  at  the  National  Bank  of 
Fredericksburg,"  &c„  "or  any  note  Or  notes 
which  may  be  hereafter  given  for  the  contin- 
uance or  renewal  of  the  said  notes  in  whole 


or  in  part,  and  should  default  be  made  by. 
the  said  hotel  company  in  the  payment  of 
any  of  said  notes  six  months  after  the  same 
may  be  due,"  &c.  Provision  is  then  made 
for  the  sale  of  the  trust  subject  and  the  dis- 
position of  the  proceeds  of  sale  in  the  man- 
ner prescribed  by  the  deed.  Then  follows 
the  concluding  sentence  of  the  deed  and  the 
signatures  and  seals  thereto,  as  follows: 

"In  witness  whereof,  William  T.  Hart, 
the  president  of  said  hotel  company,  and  R. 
W.  Adams,  the  secretary  thereof,  have  here- 
unto affixed  their  signatures  and  the  seal 
of  the  company. 

"Wm.   T.   Hart, 
President  Exchange  Hotel  Company,  [Seal.] 

R.  W.  Adams, 
Secretary  Exchange  Hotel  Company, 

[Seal.]" 

888  *On  the  1st  day  of  June,  1870,  the 

defendants,  G.  W.  Wroten,  A.  K. 
Phillips,  the  National  Bank  of  Fredericks- 
burg, and  the  Exchange  Hotel  Company 
filed  their  answers,  by  leave  of  the  court 
before  granted  them. 

In  the  said  Wroten's  answer  he  states  in 
substance,  among  other  things,  that  the  said 
judgments  in  favor  of  the  plaintiffs  were 
docketed  about  the  13th  of  March,  1868.  "But 
he  states  that  he  is  a  mechanic  by  trade,  and 
that  under  an  order  of  said  hotel  company  he 
was  duly  employed  as  such  by  a  contract  in 
writing,  duly  executed  on  the  4th  day  of  Au- 
gust, 1866,  and  2d  October,  1866,  to  repair  and 
rebuild  said  hotel,  which  had  not  been  com- 
pleted ante  bellum;  and  the  said  hotel  being 
situated  in  the  town  of  Fredericksburg  said 
contract,  when  placed  upon  record,  became 
entitled  to  all  the  protection  of  the  laws  of 
Virginia  in  regard  to  the  liens  of  mechanics, 
(see  Code  of  Virginia,  p.  568),  and  was  thus 
a  lien  upon  all  the  said  hotel  and  land  upon 
which  it  was  erected,  from  said  date  until  six 
months  after  maturity  of  the  notes  executed 
in  payment  of  said  contract,  which  event  has 
not  yet  happened.  So  that  your  respondent's 
lien  upon  said  property  for  said  balances, 
some  $5,791.50,  with  interest  accrued,  is  clear 
under  his  said  recorded  contract,  from  the  2d 
of  October,  1866,  when  it  was  placed  upon 
record  (sec  Exhibit  No.  1)  and  is  prior  in  time 
and  supreme  in  equity  to  any  and  all  the  judg- 
ments of  the  said  plaintiffs.  Your  respondent 
further  answering  states  that  in  pursuance  of 
said  contract,  and  as  one  of  its  provisions,  the 
said  hotel  company  was  bound  to  execute  the 
further  security  to  your  respondent  of  a  deed 
of  trust  on  the  said  property  to  secure  to  him 
the  deferred  payments  upon  his  said  contract, 
the  object  being  to  save  the  necessity,  in  case 
of  their  failure  to  pay  said  amounts  as 
287  they  became  *due,  of  a  resort  to  a  court 
of  equity  to  enforce  his  said  mechanics' 
lien  against  said  property,  but  to  provide  the 
easy  and  speedy  method  of  enforcement  by 
deed  of  trust  for  the  same,  and  accordingly 
the  deed  of  trust  of  the  1st  of  January,  1867, 
was  executed  for  said  purpose.  You  re- 
spondent believes  that  the  8th  sec.  of  ch.  65 
of  the  Code  of  Virginia,  p.  380,  does  forbid  a 
hotel  company  to  execute  a  deed  to  create 
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preferences  among  its  creditors,  and  that 
such  deed  may  have  to  be  construed  in  favor 
of  all  the  creditors  existing  at  the  time. 
But  if  this  be  so  there  is  a  manifest  equity 
enuring  to  your  respondent's  claim  in  this 
that  said  lien  of  the- deed  of  27th  June,  1866, 
was  a  lien  upon  an  unfinished,  dilapidated  and 
useless  building,  and  should  be  confined  to 
such  security  upon  the  ascertained  value 
of  said  property  on  the  27th  day  of  June, 
1866,  the  date  of  said  deed,  while  the  work 
and  labor  and  materials  furnished  by  your 
respondent  under  his  said  contract  for  con- 
struction and  repairs  of  this  property 
evolved  order  out  of  this  chaos,"  &c. 

Exhibit  No.  1,  filed  with  said  answer,  is  a 
certificate  of  the  clerk  of  the  corporation 
court  of  Fredericksburg  "that  certain  arti- 
cles of  agreement,  bearing  date  on  the  14th 
of  August,  1866,  between  George  W.  Wroten, 
contractor  of  the  first  part,  and  the  presi- 
dent, directors  and  company  of  the  Ex- 
change Hotel  Company,  of  Fredericksburg, 
of  the  second  part,  together  with  certain 
specifications  thereto  annexed,  were  re- 
ceived in  the  office  and  admitted  to  record 
on  the  2d  day  of  October,  1866." 

In  the  said  Phillips'  answer  he  declines  to 
accept  or  execute  the  trusts  confided  to 
him,  jointly,  with  Charles  Herndon,  by  the 
said  deed  dated  the  27th  of  June,  1866,  and 
says  that  he  has  executed  a  deed  releasing 
all  interest  under  the  said  deed  to  the  said 
C.  Herndon,  who  is  willing  to  execute  the 

trust. 
238  '^In  the  answer  of  the  National  Bank 

of  Fredericksburg,  or  the  paper  which 
was  filed  as  such,  it  being  contended  by  the 
counsel  for  the  appellees  that  said  paper  was 
not  in  fact  such  answer,  it  was,  among  other 
things,  in  substance,  said  "that  the  Exchange 
Hotel  Company  is  justly  indebted  to  this 
respondent  in  the  sum  of  $11,297.90  as  of 
the  13th  July,  1870.  Said  hotel  company 
desiring  to  rebuild  and  finish  its  hotel  prop- 
erty in  Fredericksburg,  then  in  a  ruinous  and 
dilapidated  condition,  borrowed  of  your  re- 
spondent the  sum  of  $10,000  for  twelve  months 
at  9  per  centum  per  annum.  Your  respond- 
ent being  advised  by  counsel  that  under  the 
statute  law  of  Virginia  it  was  legal  and  right 
for  your  respondent  to  lend  to  said  company 
and  for  said  company  to  borrow  at  that,  rate, 
it  was  made  a  condition  of  said  loan  that 
a  deed  of  trust  should  be  given  on  the  hotel 
property  to  secure  said  amount,  and  that 
the  amount  so  lent  should  be  expended  on 
the  property  in  work  and  material.  Neither 
this  resoondent  nor  any  of  its  officers  had 
knowledge  that  the  Exchange  Hotel  Com- 
pany owed  one  cent  at  the  date  of  said 
loan,  to-wit:  on  the  27th  June,  1866.  Even 
if  the  complainant's  debts  were  all  due  be- 
fore the  27th  June,  1866,  it  is  submitted  that 
the  law  in  reference  to  a  deed  from  a  joint 
stock  company  only  prevented  a  preference 
among  creditors  existing,  and  did  not  pre- 
vent the  contracting  of  a  new  debt  for  the 
purpose  of  adding  to  the  value  of  the  prop- 
erty." The  manifest  intention  of  the  legis- 
lature was  to  prevent  joint  stock  companies 
in  failing  circumstances  from  preferring  one 


creditor  or  class  of  creditors  to  another. 
The  subscription  to  the  said  answer  is: 
"National  Bank  of  Fredericksburg,  by  A. 
K.  Phillips,  President";  and  it  was  sworn 
to  by  him.  No  seal  was  attached  to  the  said 
answer. 

In    the    answer    of    the    Exchange 
2S8       Hotel  Company  they  *say  "that  they 

had  partially  built  in  Fredericksburg, 
before  the  late  war  broke  out,  a  large  and 
commodious  building  as  a  hotel;  that  owing 
to  the  war  they  were  obliged  to  abandon 
said  property  in  a  half  finished  state;  that 
the  building,  so  partially  completed,  was 
occupied  alternately  by  the  Confederate  and 
Federal  forces,  and  was  used  for  some  time 
by  the  Freedman's  Bureau  as  a  receptacle 
for  the  colored  people  who  flocked  to  town. 
After  the  termination  of  the  war  the  prop- 
erty, thus  in  a  ruinous  condition,  was  scarcely 
of  any  value;  it  would  not,  in  its  then  con- 
dition, bring  enough  yearly  to  pay  insur- 
ance and  taxes,  and  the  character  of  the 
property  was  such  that  it  was  of  no  use  as 
It  stood  to  any  one,  and  it  required  so  large 
an  outlay  of  money  to  put  any  value  on  it 
that  no  person  was  willing  to  have  any- 
thing to  do  with  it.  In  this  dilemma  the 
board  of  directors,  after  much  inquiry,  did 
the  only  thing  that  was  feasible,  to-wit: 
they  endeavored  to  negotiate  a  loan  in  or- 
der to  rebuild  and  repair  the  property,  for 
no  builder  or  contractor  would  agree  to  un- 
dertake the  work  unless  a  good  part  of  the 
contract  price  was  paid  in  money.  Under 
these  circumstances,  and  for  the  sole  purpose 
of  giving  value  to  the  property,  the  said 
company  effected  the  loan  of  $10,000,  to  se- 
cure which  the  deed  of  trust  of  the  27th 
June,  1866,  was  executed.  This  loan  was 
contracted  by  the  authority  of  the  stock- 
holders of  said  company  in  general  meeting; 
and  after  the  loan  was  effected  and  the  deed 
of  trust  given  a  general  meeting  of  the 
stockholders  of  said  company  was  called," 
and  ratified  what  had  been  done.  "The 
parties  lending  the  money  refused  to  do  so 
unless  they  were  secured  by  first  lien  on  the 
property;  and  respondent  could  get  the  nec- 
essary money  from  no  one  who  did  not  de- 
mand and  require  such  first  lien.  This 
money,  so  borrowed,  was  expended  almost 

entirely  on  the  property,  thus  enuring 
240      ♦to  the  benefit  of  all  concerned.  Most 

of  said  money  was  paid  to  contractor 
G.  W.  Wroten,  but  the  cost  of  rebuilding  and 
refitting  said  property,  so  as  to  make  it  what 
it  was  designed  to  be — ^a  first-class  hotel- 
was  very  large,  and  respondent  had  to  give, 
and  did  give,  the  said  deed  in  pursuance  of 
their  agreement  to  secure  to  said  contractor 
the  residue  of  his  contract  price.  For  a  year 
or  so  after  the  completion  of  the  building  on 
said  property  respondent  rented  it  out  for  a 
price  that  justified  them  in  believing  that  they 
would  be  able  to  pay  off  all  their  indebted- 
ness in  a  few  years.  They  paid  all  taxes 
and  insurance  and  the  interest  on  the  said 
$10,000,  and  they  paid  off  entirely  to  the  said 
G.  W.  Wroten  the  first  of  his  debt  secured  in 
the  said  deed  of  trust,  some  $1,400,  and  they 
have  also  paid  some  $500  on  the  second  debt 
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of  said  G.  W.  Wroten,  so  secured  as  aforesaid, 
which  said  second  debt  is  held  by  Messrs. 
Thomas  &  Son,  of  Baltimore,  to  whom  it  had 
been  assigned  by  said  G.  W.  Wroten."  The 
said  answer  was  signed,  but  not  sealed,  by 
"W.  R,  Mason,  Pres't  Exchange  Hotel  Co.." 
and  *'R.  W.  Adams,  Sect'y  &  Tres.  Exchange 
Hotel  Co.,"  and  sworn  to  by  said  Adams. 

On  the  9th  day  of  May,  1870,  shortly  after 
the  institution  of  the  above-mentioned  suit, 
another  suit  was  instituted  in  the  same  court, 
beween  the  same  parties,  involving  nearly  the 
same  subject  of  controversy,  the  style  of  which 
was  "Arnaat  v.  Phillips  &  Herndon,  trus- 
tees," which  was  afterwards,  to-wit  on  the 
23d  of  July,  18T0,  ordered  to  be  heard  together 
with  the  be  Store  mentioned  cause  of  "Armat 
p.  Exchange  Hotel  Co.,"  &c.  It  is  unneces- 
sary to  state  all  the  proceedings  had  in  the 
said  case  of  "Armat  v.  Phillips  &  Herndon, 
trustees,"  before  it  was  heard  with  the  other 
case,  though  it  may  be  proper  to  state  sonie 
of  them;  at  least  the  purport  of  some 

241  of  the  *evidcnce  of  Robert  W.  Adams, 
whose  deposition  was  taken  in  the  case. 

He  was  secretary  and  treasurer  of  the  said 
Exchange  Hotel  Company  whrti  his  de|K>si- 
tion  was  taken,  on  the  15th  of  July,  1870,  and 
had  been  for  about  four  years  previously, 
and  was  in  the  said  office  when  the  sai^  hotel 
company  negotiated  a  loan  with  the  National 
Bank  of  Virginia  for  $10,000.  The  note  was 
at  twelve  months,  and  the  rate  of  interest  was 
nine  per  cent.  He  was  in  office  when  the 
contract  was  made  with  Wroten  for  repairing 
the  hotel.  The  deferred  payments  to  him 
were  to  bear  ten  per  cent,  interest,  which 
was  included  in  the  notes.  When  the  repairs 
of  the  property  were  first  completed  it  rented 
for  $2,000  for  the  first  year  and  $2,500  per 
a«num  for  the  next  four  years;  but  before 
the  lease  expired  the  tenant  failed,  and  the 
property  was  afterwards  rented  for  a  much 
smaller  sum.  The  contract  with  the  said 
national  bank  for  the  said  loan  of  $10,000  was 
ratified  by  a  meeting  of  the  stockholders  of 
the  snid  hotel  company  as  of  1st  August,  1866. 
Of  the  said  loan  the  sum  of  $8,000  was  paid 
to  Wroten.  the  contractor,  as  the  work  pro- 
gressed. The  balance  went  towards  paying 
taxes,  insurance,  and  other  incidental  ex- 
penses of  the  company. 

On  the  23d  of  July,  1870,  the  matters  in  con- 
troversy in  the  said  two  causes  being  the  same, 
it  was  ordered  that  they  be  heard  together. 
Whereupon  they  accordingly  came  on  to  be 
heard  together,  when  the  court,  without  then 
deciding  anything  but  what  followed,  decreed, 
among  other  things,  that  one  of  the  commis- 
sioners of  the  court  should  ascertain  and 
report  what  amount  was  originally  borrowed 
from  the  National  Bank  of  Fredericksburg  by 
the  Exchange  Hotel  Company,  and  how  that 
amount  was  expended,  and  the  amount  then 
due,  of  principal  and  interest,  on  said  debt, 
specifying  in  the  account  the  rate  of 

242  interest   received   *by   said   bank;   also, 
the  time  of  the   creation   of   the   debts 

due  the  complainants,  and  a  full  statement  of 
the  amounts  then  due  on  all  the  debts  of  the 
Exchange  Hotel  Company,  &c.  And  the 
court,  among  other  things,  further  decreed 


that  Charles  Herndon  should  sell  the  prop- 
erty of  the  Exchange  Hotel  Con|>any  m  the 
proceedings  mentioned  in  the  manner  and 
on  the  terms  mentioned  in  said  decree,  and 
report  his  proceedings  to  the  ceurt. 

On  the  11th  day  of  October,  1870,  Commis- 
sioner A.  W.  Wallace  made  his  report,  in  pur- 
suance of  the  last-mentioned  decree,  showing, 
among  other  things,  that  the  amount  origi- 
nally borrowed  from  the  National  Bank  of 
Fredericksburg  by  the  Exchange  Hotel  Com- 
pany was  $10,000,  and  that  the  said  amount 
was  to  bear  interest  at  the  rate  of  nine  per 
cent,  per  annum;  .that  the  first  year's  interest 
was  deducted  by  the  bank  at  the  time  of  the 
loan,  so  that  the  company  recehped  only  $i,lM. 
The  commissioner  returned  with  his  report  a 
statement,  marked  B,  furnished  by  the  sec- 
retary of  the  Exchange  Hotel  Conf»any,  show- 
ing how  the  amount  borrowed  frofli  the  bank 
was  expended.  AJso,  the  depositioQ  of  G.  W. 
Wroten,  to  the  efiMt  that  $8,009  was  all  that 
was  spent  in  repairing  the  hotel  prof^rty. 

On  the  30th  day  of  November,  1870,  Charles 
Herndon,  who  had  been  decreed  to  sell  the 
said  property,  as  trustee,  reported  that  he 
had  offered  it  for  sale  at  public  auction, 
when  it  was  cried  out  to  George  W.  Wroten 
at  $12,000  upon  the  terms  mentloiied  in  said 
decree,  but  that  said  Wroten  bad  failed  to 
comply  with  the  terms  of  the  sale,  mkI  the 
trustee  did  not,  therefore,  recomncnd  a 
confirmation  of  the  said  sale. 

The  said  Wroten  also  presented  a  peti- 
tion to  the  court,  insisting,  for  the  reasoB« 
therein  stated,  that  the  said  sale  should  be 
confirmed,  and  that  he  might  We  permitted 
to  comply  with  the  terms  thereof  upon  its 

confirmation. 
248  ♦On    the    17th   day    of    December, 

1870,  the  said  causes  came  on  to  be 
further  heard  on  the  papers  formerly  read,  &c. 
On  consideration  whereof  the  court,  being  of 
opinion  that  the  lien  created  by  the  deed  of 
trust  of  the  27th  June,  18i6,  upon  the  real 
property  of  the  Exchange  Hotel  Company  in 
the  bill  and  proceedings  mentioned,  enured 
ratably  to  the  benefit  of  all  the  creditors 
of  said  company  existing  at  said  date,  and, 
therefore,  that  the  complainants  were  en- 
titled to  participate  ratably  with  the  Na- 
tional Bank  of  Fredericksburg  hi  the 
proceeds  of  the  sale  of  the  said  real  property; 
and  the  court  being  of  opinion  that  the  debt 
due  by  said  company  to  G.  W.  Wroten  must  be 
postponed  until  the  debts  before  mentioned 
are  satisfied  out  of  said  trust  subject;  and 
the  court  being  of  opinion  thnt  the  said  de- 
cree of  the  23d  July,  1870,  so  far  as  it  under- 
took then  to  order  a  sale  to  be  made  of  said 
real  estate,  was  inadvertently  entered,  declined 
to  confirm  the  sale  thereunder  reported  by  the 
trustee,  Charles  Herndon;  the  court  accord- 
ingly decreed  that  the  said  Herndon,  who 
was  thereby  appointed  a  commissioner  for 
that  purpose,  should  sell  the  said  real  prop- 
erty at  public  auction  in  the  nianner  and  on 
the  terms  prescribed  by  the  said  decree. 

On  the  27th  day  of  April,  1871,  Commis- 
sioner Herndon  reported  a  sale  made  by  him, 
in  pursuance  of  the  last-mentioned  decree,  to 
Jacob  Lome,  as  agent  and  trustee  for  the 
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preferred  creditors,  he  being  the  highest 
Diddef  at  ptsblic  auction,  at  the  price  of 
$10,000,  ana  recommended  a  confirmation  of 
the  said  tmle« 

On  the  19tii  day  of  May,  1871,  the  court 
decreed  a  confirmation  of  the  said  sale  and 
the  appHcatfon  of  the  proceeds  of  sale  ac- 
cording lo  the  rights  of  the  parties  under 
the  prerious  adjudications  of  the  court  in 
the  said  causes. 

On  the  11th  day  of  November,  1871,  the 
causes  came  on  to  be  heard  upon  the 
844  papers  formerly  read  and  the  *final 
report  of  Commissioner  Hemdon;  and 
it  appearing  from  said  report  that  a  final 
distribution  of  the  funds  in  the  said  causes 
had  be^i  made  in  accordance  with  the  de- 
crees theretofore  rendered  therein,  the  said 
causes  were  ordered  to  be  discontinued. 

0«  the  9th  day  of  June,  1873,  on  the  mo- 
tion of  A.  B.  Botts,  assignee  in  bankruptcy 
of  George  W.  Wroten,  leave  was  granted 
him  to  hie  a  bill  of  review  in  said  causes; 
wherettpoo  he  filed  the  same. 

la  the  said  bill  of  review  the  complainant, 
after  setting  out  the  proceedings  in  the  said 
onuses,  or  such  of  them  as  he  deemed  mate- 
rial to  be  set  out,  insisted  that  the  said  decrees 
of  pecember  17,  1870,  and  May  19,  1871,  are 
erroneous  and  ought  to  be  reviewed  and 
reversed  for  errors  of  law  and  fact  apparent 
on  tl^e  face  of  said  decrees,  in  this,  that  the 
said  loan  ol  $10,000  was  made  by  the  said 
bank  ^o  the  said  hotel  company  in  considera- 
tion of  the  security  given  by  the  said  com- 
pany contemporaneously  with  the  said  loan 
by  fhe  deed  of  trust  of  June  27th,  1866,  on  the 
real  property  of  the  said  company,  whereas 
the  act  of  congress  of  the  United  States 
commoiity  called  the  National  Bank  Act, 
approved  J«ne  3,  1864,  under  which  act  and 
the  acts  aw— date ry  thereof  the  said  National 
Bank  of  Fredericksburg  was  transacting  its 
brsinets  and  received  aN  its  powers,  pro- 
hibited laid  bank  from  leading  money  on  the 
security  of  real  estate,  so  that  the  said  deed 
of  June  STth,  1866,  was  illegal  and  void,  and 
notwithstanding  the  complainant  was  enti- 
tled to  satisfaction  of  the  balance  due  by 
said  hotel  company  to  saM  Wroten  out  of  the 
real  property  of  said  company  by  virtue  of 
the  mecbaoics'  lien  of  said  Wroten  and  the 
deed  of  trwt  executed  for  his  benefit,  in  the 
proceedings  mentioned.  And  the  complain- 
ant prayed  that  the  National  Bank  of  Fred- 
dricksbnrg,  the  Exchange  Hotel  Company  of 
Fredenckshnrg,  and  others  mi«^it  be  made 
defesdaAls  to  the  said  bill  of  review; 
t45  *that  tiK  said  decrees  of  December  IT, 
1870,  aad  May  19,  1871.  might  be  re- 
viewed and  reversed,  and  that  he  might 
have  snch  other  relief,  special  or  general, 
as  to  the  said  court  might  seem  proper. 

Process  having  been  issued,  executed  and 
returned  on  said  bill  of  review,  the  National 
Bank  of  Fredericksburg  filed  a  demurrer. 
plea  and  anrwer  thereto.  The  substance  of 
die  plea  and  answer  was  that  the  said  defend- 
ant never  filed,  nor  authorized  any  one  to 
fac,  any  answer  in  said  cause;  and  it  denied 
that  the  answer  ^led  in  said  cause,  purport- 
ing to  be  its  answer,  and  sworn  to  by  A.  K. 


Phillips,  was  its  answer;  that  respondent 
had  no  notice  of  said  answer  and  had  never 
ratified  the  same ;  that  he  repudiated  it  as  an 
unauthorized  act;  and  that  respondent's  seal 
was  never  attached  thereto,  which  was  neces- 
sary to  make  it  respondent's  answer.  And 
said  respondent  denied  "that  said  deed  of 
trust  of  the  27th  June,  1866,  was  an  illegal 
act,  but  the  same  was  executed  in  good  faith 
and  in  strict  accordance  with  law  to  secure 
a  note  executed  by  said  Exchange  Hotel  Com- 
pany; and  that  the  conduct  of  this  respond- 
ent touching  said  loan  was  in  no  way  in  viola- 
tion of  its  charter  or  ultra  vires,  as  is  claimed 
by  complainant;  but  said  loan  was  made  on 
personal  security,  and  said  deed  of  trust 
was  the  independent  act  of  the  grantor.' 

On  the  30th  day  of  December,  1874,  the 
cause  came  on  to  be  heard  upon  the  said 
bill  of  review  and  the  said  answer  of  the 
National  Bank  of  Fredericksburg  thereto, 
and  was  argued  by  counsel.  Upon  consid- 
eration whereof  the  court  being  of  opinion 
that  there  was  no  error  in  the  decrees 
sought  to  be  reviewed,  and  that  the  said 
bill  of  review  ought  to  be  dismissed,  decreed 
its  dismission  accordingly,  and  that  the 
complainant  pay  the  costs  out  of  any  as- 
sets of  George  W.  Wroten  in  his  hands. 

From  the  said  decree  dismissinfi^  the 

946       said  bill   of  review  *the  complainant 

therein    applied    to    a    judge    of  this 

court  for  an  appeal;  which  was  accordingly 

allowed. 

Goodrich,  Little  and  Wallace,  for  the  ap- 
pellant. 

Marye  and  Fitzhugh,  for  the  appellees. 

MONCURE,  P.,  delivered  the  opinion  of  the 
court.    After  stating  the  case  he  proceeded: 

Three  questions  are  presented  to  us  for  our 
decision  in  this  case,  either  one  of  which  seems 
to  be  conclusive  of  it.  They  are:  first,  that 
upon  general  principles  the  National  Bank 
of  Fredericksburg  is  entitled  to  priority  of 
payment  of  the  debt  due  to  it  by  the  Ex- 
change Hotel  Company  of  Fredericksburg 
over  the  deibt  due  by  the  said  company  to  the 
appellant,  A.  B.  Botts,  as  assignee  in  bank- 
ruptcy of  George  W.  Wroten,  which  said 
debts  are  in  the  proceedings  mentioned  and 
described;  secondly,  that  upon  the  principle 
of  equitable  estoppel,  such  right  of  priority 
certainly  exists;  and,  thirdly,  that  the  ap- 
pellant was  certainly  entitled  to  no  relief 
by  bill  of  review.  We  will  consider  these 
questions  in  the  order  in  which  they  are 
above  stated,  and. 

First.  That  upon  general  principles  the  Na- 
tional Bank  of  Fredericksburg  is  entitled  to 
priority  of  payment  of  the  debt  due  to  it  by 
the  Exchange  Hotel  Company  of  Freder- 
icksburg over  the  debt  due  by  the  said  com- 
pany to  the  appellant,  A.  B.  Botts,  as  assignee 
in  bankruptcy  of  George  W.  Wroten. 

The  deed  of  trust  under  which  the  said 
bank  claims,  bearing  date  on  the  27th  day 
of  June,  1866,  having  been  duly  recorded  on 
the  28th  of  June,  1866.  while  the  deed  of  trust 
under  which  the  said  assignee  of  Wroten 
claims  bears  date  on  the  1st  day  of  January, 
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1867,  and  was  recorded  on  the  23d  of 
847  January,  1867,  the  maxim  of  ♦law, 
prior  in  tempore  potior  in  jure,  would 
plainly  show  the  right  of  priority  of  the 
said  bank,  unless  there  be  some  provision 
of  the  charter  of  the  bank  which  disables  it 
from  claiming  under  the  deed  of  trust  exe- 
cuted for  its  security  by  the  hotel  company 
as  aforesaid. 

Accordingly  it  is  contended  by  the  learned 
counsel  for  the  appellant  that  there  is  some 
such  provision  ot  the  said  charter.  Let  us 
now  enquire  and  determine  whether  there 
is  or  not. 

There  can  be  no  question  but  that  a  corpora- 
tion is  the  creature  of  its  charter,  froni  which 
it  derives  not  only  all  its  powers,  but  its  very 
existence.  It  certainly  has  no  power  which 
its  charter  denies  to  it.  But  in  the  absence 
of  such  denial  it  has  certain  implied  powers 
which  are  as  complete  as  if  they  were  ex- 
pressly' given  or  affirmed  in  the  charter.  One 
of  these  powers  is  the  power  to  acquire  estate, 
real  or  personal.  Another  is  the  power  to 
acquire  a  credit  by  bond,  bill  of  exchange 
or  other  chose  in  action,  and  to  obtain  security 
for  the  payment  of  such  credit  by  mortgage, 
deed  of  trust,  or  other  security.  That  a  bank, 
the  main  object  of  whose  creation  is  to  loan 
out  money,  may  acquire  such  a  credit  and  ob- 
tain such  security,  would  be  a  plainly  implied 
power  in  the  absence  of  a  plainly  expressed 
negation  of  such  a  power  on  the  face  of  the 
charter  of  the  bank.  And  if  the  charter 
could  be  fairly  construed  so  as  to  make  it 
consistent  with  the  existence  of  such  a  power, 
it  would  accordingly  be  so  construed. 

Now  let  us  examine  the  charter  in  this 
case  and  see  if  there  be  anything,  and  if 
anything  what,  which  negatives  the  power 
of  the  bank  to  acquire  such  a  credit  or  ob- 
tain such  a  security. 

The  National  Bank  of  Fredericksburg  was 
organized  very  soon  after  the  war  between 
the  Confederate  States  and  United  States, 
under  the  act  of  the  3d  of  June,  1864,  (see  Re- 
vised Statutes  of  the  United  States, 
M8  title  62,  p.  998,  *§  5136,)  which  de- 
clares that  "upon  duly  making  and  fil- 
ing articles  of  association  and  an  organiza- 
tion certificate,  the  association  shall  become, 
as  from  the  date  of  the  execution  of  its  or- 
ganization certificate,  a  body  corporate,  and 
as  such,  and  in  the  name  designated  in  the 
organization  certificate,  it  shall  have  power," 
&c.  The  seventh  enumeration  of  express 
powers  is  in  these  words: 

"Seventh.  To  exercise  by  its  board  of  di- 
rectors, or  duly  authorized  officers  or  agents, 
subject  to  law,  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business 
of  banking;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange, 
and  other  evidences  of  debt;  by  receiving 
deposits;  by  buying  and  selling  exchange, 
coin,  or  bullion;  by  loaning  money  on  per- 
sonal security;  and  by  obtaining,  issuing, 
and  circulating  notes  according  to  the  pro- 
visions of  this  title. 

Section  5137  declares  that  "a  national  bank- 
ing association  may  purchase,  hold,  and  con- 


vey real  estate  for  the  following  purposes^ 
and  for  no  others: 

"First.  Such  as  shall  be  necessary  for  its 
immediate  accommodation  in  the  transac- 
tion of  its  business. 

"Second.  Such  as  shall  be  mortgaged  to 
it  in  good  faith  by  way  of  security  for  debts 
previously  contracted. 

"Third.  Such  as  shall  be  conveyed  to  it 
in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings. 

"Fourth.  Such  as  it  shall  purchase  at 
sales  under  judgments,  decrees,  or  mort- 
gages held  by  the  association,  or  shall  pur- 
chase to  secure  debts  due  to  it. 

"But  no  such  association  shall  hold  the 
possession  of  any  real  estate  under  mort- 
gage, or  the  title  or  possession  of  any  real 
I  estate  purchased  to  secure  any  debts  due  to 
it,  for  a  longer  period  than  five  years." 

These  are  the  only  provisions  of  the  said 
act  of  congress  which  can  have  any 
840  effect  to  imply  a  negation  of  ♦corporate 
power  on  the  part  of  the  national 
banks  which  might  be  organized  under  it  to 
make  a  loan  of  money  on  real  security. 
Can  they  have  any  such  effect?  Can  their 
effect  be  to  annul  any  loan  made  by  any 
such  bank?  to  release  and  discharge  any 
deed  of  trust  or  mortgage  on  real  estate 
taken  by  the  bank  to  secure  the  payment 
of  any  such  loan? 

We  are  of  opinion  that  they  cannot  have 
any  such  effect. 

It  will  be  observed  that  none  of  these  pro- 
visions prohibit  the  banks  organized  under 
the  said  act  of  congress  to  loan  money  on 
real  estate,  nor  impose  any  penalty  on  the 
act  of  any  such  bank  in  so  doing.  The  most 
they  do  is  to  declare  that  such  banks  shall 
have  power  to  loan  money  "on  personal  se- 
curity." Does  this  exclude,  by  necessary 
implication,  the  common-law  power  of  such 
a  corporation  to  loan  money  on  real  security, 
or  any  other  security  which  would  be  satis- 
factory to  the  bank  or  might  be  desired  by 
any  persons  bound  as  endorsers  for  said 
loan,  for  their  indemnity?  And  that  in  the 
enumeration  of  the  purposes  for  which,  and 
no  others,  such  an  association  may  purchase, 
hold,  and  convey  real  estate  are  embraced  the 
following,  viz:  **^Second.  Such  as  shall  be 
mortgaged  to  it  in  good  faith  by  way  of  se- 
curity for  debts  previously  contracted."  See, 
also,  the  third  and  fourth  specifications. 
How  long  previously  contracted?  A  year, 
a  month,  a  week,  a  day?  There  is  no  speci- 
fication of  time  which  must  elapse  between 
the  loan  and  mortgage  or  deed  of  trust  to 
make  the  latter  valid.  Was  it  not  the  object 
of  the  specification  to  indicate  that  the  banks 
organized  under  the  said  act  were  not  to 
engage  in  the  business  of  speculating  in 
lands,  but  in  the  business  of  making  loans 
on  bills  of  exchange  and  other  negotiable 
securities,  as  incidental,  however,  to  which 
latter  business  they  were  to  have  the  oower 
to  take  mortgages  and  deeds  of  trust 
850  on  real  estate  for  the  better  ♦security 
of  said  loans,  and  any  persons  bound 
as  endorsers  for  said  loans  were  to  have  the 
power  to  take  such  mortgages  and  deeds  of 
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trust  for  their  indemnity.  Indeed,  the  third 
and  fourth  specifications  expressly  legalize 
conveyances  of  real  estate  made  to  any  such 
bank  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings,  or 
such  as  it  shall  purchase  at  sales  under 
judgments,  decrees,  or  mortgages  held  by 
the  association,  or  shall  purchase  to  secure 
debts  due  to  it. 

But  suppose  the  act  of  congress  plainly 
prohibited  a  bank  organized  under  it  to  take 
a  deed  of  trust  or  mortgage  to  secure  a  loan 
in  any  case,  or  made  it  penal  to  do  so. 
Would  it  follow  that  the  deed  or  mortgage 
in  such  case  would  be  void,  and  that  the 
borrower  would  be  entitled  to  have  the 
money  loaned  and  at  the  same  time  to  hold 
on  to  the  property  which  he  stipulated  to 
give  or  to  pledge  for  its  security?  For 
whose  benefit  could  any  such  prohibition 
have  been  made,  or  such  penalty  imposed? 
Certainly  not  for  the  benefit  of  the  borrower 
or  his  sureties,  contrary  to  his  or  their  ex- 
press contract,  the  benefit  of  which  he  or 
they  had  received.  But  such  a  provision 
could  only  have  been  intended  for  the  bene- 
fit of  the  government,  which  might  or  might 
not,  at  its  pleasure,  enforce  the  forfeiture. 
^  Let  us  now  examine  some  of  the  authori- 
ties referred  to  on  the  subject,  and  see  how 
far  they  tend  to  sustain  these  views. 

In  a  case  decided  by  this  court,  The  Banks 
V.  Poitiaux,  3  Rand.  136,  it  was  held  that 
under  an  act  of  assembly  authorizing  a  bank 
to  hold  so  much  real  property  as  may  be  req- 
uisite for  its  immediate  accommodation,  in 
relation  to  the  convenient  transaction  of  its 
business,  and  no  more;  the  bank  may  pur- 
chase more  ground  than  is  necessary  for 
the  erection  of  a  banking-house,  build  fire- 
proof houses  on  the  vacant  land,  for  the 
greater  security  of  the  banking-house,  and 
sell  them  out  to  third  persons.  And 
851  that,  *eyen  if  the  bank  violated  its 
charter  in  so  doing,  the  only  proceed- 
ing against  it  would  be  by  quo  warranto; 
and  the  purchasers  of  the  houses  cannot 
resist  a  specific  performance  of  their  con- 
tracts by  alleging  that  the  bank  had  ex- 
ceeded its  powers  in  erecting  and  selling 
the  houses. 

In  another  case  decided  by  this  court, 
Rivanna  Nav.  Co.  v.  Dawsons,  3  Gratt.  19, 
only  three  judges  were  present — Baldwin, 
Stanard,  and  Brooke.  Baldwin,  J.,  de- 
livered an  opinion,  and  the  only  one  that  was 
delivered  in  the  case,  in  which  he  said:  "But 
a  general  prohibition  (to  purchase  real  estate) 
would  not  be  inferred  from  a  mere  partial 
enactment  of  the  incidental  common  law 
power;  as,  for  example,  from  a  clause  author- 
izing a  bank,  or  insurance  or  manufacturing 
company,  to  purchase  land  for  its  necessary 
buildings.  Such  a  clause,  whether  with  or 
without  limitation  as  to  quantity  or  value, 
would  not  exclude  the  incidental  power  to 
take  mortgages  or  other  securities  on  real  or 
personal  estate  for  debts  due  the  corporation, 
or  assignments  or  conveyances  of  chattels  or 
lands  in  commutation  therefor."  "To  avoid 
altogether  the  contract  of  a  corporation  made 
in  reference  to  the  objects  of  its  institution 


is  a  measure  of  extreme  rigor,  and  may  be 
productive  of  great  injustice  to  the  corporation 
on  the  one  hand,  or  to  the  other  contracting 
party  on  the  other.  An  incapacity  to  take 
will  not  even  be  inferred  from  an  inhibi- 
tion to  hold,  though  the  policy  of  the  latter 
be  to  prevent  the  accumulation  by  the  corpo- 
ration of  a  specified  description  of  property, 
if  the  purpose  of  the  conveyance  be  a  sale  of 
the  property  by  the  corporation  and  the 
application  of  its  proceeds  to  the  objects 
contemplated  by  the  charter.  This  proposi- 
tion, reasonable  in  itself,  may  be  fairly 
deduced  from  the  cases  of  The  Banks  v. 
Poitiaux,  3  Rand.  136;  Leazure  v.  Hillegas, 
7  Serg.  &  Raw.  313;  and  Baird  v.  The  Bank 
of  Washington,  11  Id.  411."    "At  most,  the 

act  is  only  voidable  on  the  grotutd  of 
858      misuser   or  abuse   of   *the   franchise, 

and  cannot  be  drawn  in  question  col- 
laterally, especially  by  those  having  no 
longer  any  interest  in  the  subject.  The 
Banks  v.  Poitiaux,  supra;  Silver  Lake  Bank 
V.  North,  4  John  Ch.  R.  370."  Standard,  J., 
concurred  in  the  results  of  Baldwin's  opin- 
ion.    Brooke,  J.,  dissented. 

The  cases  of  iSilver  Lake  Bank  v.  North, 
4  John  Ch.  R.  370;  Leazure  v.  Hillegas,  7 
Serg.  &  Raw.  313 ;  and  Baird  v.  The  Bank  of 
Washington,  11  Id.  411,  above  referred  to, 
were  cited  and  much  relied  upon  by  the 
learned  counsel  for  the  appellees  in  this  case, 
and  have  an  important  bearing  upon  it. 

In  The  Silver  Lake  Bank  v.  North,  which 
was  decided  by  that  great  judge  Chancellor 
Kent,  he  said:  "Another  objection  is.  that 
the  plaintiff  had  no  right  to  take  a  mortgage 
concurrently  with  the  loan,  in  order  to  secure 
it;  and  that  their  charter  only  authorized 
them  to  take  mortgages  for  debts  previously 
contracted.  If  this  objection  was  strictly 
true  in  point  of  fact,  I  should  not  readily  be 
disposed  to  listen  to  it.  Perhaps  it  would 
be  sufficient  for  this  case  that  the  plaintiffs 
are  a  duly  incorporated  body,  with  authority 
to  contract  and  take  mortgages  and  judg- 
ments ;  and  if  they  should  pass  the  exact  line 
of  their  power,  it  would  rather  belong  to  the 
government  of  Pennsylvania  to  exact  a  for- 
feiture of  their  charter  than  for  this  court,  in 
this  collateral  way,  to  decide  a  question  of 
misuser  by  setting  aside  a  just  and  bona  fide 
contract.  But  if  we  were  driven  to  that 
necessity  we  might,  on  colorable  grounds, 
consider  this  to  be  a  mortgage  to  secure  a 
debt  previously  contracted,  for  it  is  in  proof 
that  previous  to  the  date  and  execution  of  the 
mortgage  the  plaintiff  had  agreed  to  loan  the 
money;  and  it  was  loaned  and  paid  when 
the  mortgage  was  delivered.  The  debt  may 
be  said  to  have  been  contracted  for  at  the 
time   of  the   agreement,  and   the  mortgage 

taken  for  its  security.  But  I  do  not  rest 
853      on  any  verbal   criticism   *of  the  kind 

If  the  loan  and  the  mortgage  were  con- 
current acts,  and  intended  so  to  be,  it  was  not 
a  case  within  the  reason  and  spirit  of  the 
restraining  clause  of  the  statute,  which  only 
meant  to  prohibit  the  banking  company  from 
vesting  their  capital  in  real  property  and 
engaging  in  land  speculations.  A  mortgage 
taken  to  secure  a  loan,  advanced  bona  ficfe  as 
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a  loan,  in  the  course  and  according  to  the 
usage  of  banking  operations,  was  not, 
surely,  within  the  prohibition." 

In  Leazure  v.  Hillegas,  supra,  the  act  of 
17th  March,  1787,  enabled  the  Bank  of  North 
America  to  have,  hold,  purchase,  &c.,  lands, 
&c.,  and  also  to  sell,  &c.,  the  same  laa<is, 
&c.,  provided  that  such  lands,  &c.,  which 
the  said  corporation  was  thereby  enabled  to 
purchase  and  hold,  should  only  extend  to  such 
lots  of  ground  and  convenient  buildings, 
&c.,  as  they  might  find  necessary  for  carry- 
ing on  the  business  of  said  bank,  &c.,  and 
should  actually  occupy;  and  to  such  lands 
and  tenements  as  were  or  might  be  bona  fide 
mortgaged  to  them  as  securities  for  their 
debts.  It  was  held  that  the  bank  might 
purchase  absolutely  lands  in  a  distant  county 
which  they  did  not  occupy,  though  their 
title,  like  that  of  an  alien,  is  defeasible  by 
the  commonwealth;  and  if  they  convey  to  a 
third  person  without  claim  by  the  common- 
wealth, such  third  person  holds  the  same 
estate  defeasible  in  like  manner.  The  unan- 
imous opinion  of  the  court  in  the  case  was 
delivered  by  Tilghman,  C.  J. 

In  Baird  v.  The  Bank  of  Washington,  supra, 
it  was  held,  that  where,  by  the  act  of  incor- 
poration, a  bank  is  empowered  to  hold  "such 
lands  as  are  bona  fide  mortgaged  or  conveyed 
to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealing,"  it  has 
a  general  power  to  commute  debts  really 
due  for  real  estate;  and  this  power  does  not 
depend  upon  whether,  in  the  opinion  of  the 
jury,  the  debt  was  in  danger  and  prudence 
required  that  the  real  estate  should 
854  be  taken  in  satisfaction  ^of  it.  But  it 
seems  that  even  if  the  bank  could  not 
hold  such  real  estate  the  acquittance  of  the 
debt  would  not  be  void  and  the  parties  re- 
mitted to  their  original  rights;  for  the  bank 
may  take  for  the  benefit  of  the  state,  which 
alone  can  take  advantage  of  the  defect  of 
the  title.  It  seems,  too,  that  if  the  con- 
veyance was  not  directly  to  the  bank,  but 
to  trustees  with  a  view  not  to  permanent 
ownership,  but  to  raise  money  by  a  sale  of 
the  property,  it  would  be  forbidden  neither 
by  the  spirit  nor  the  letter  of  the  act  of 
incorporation. 

Several  cases  have  very  recently  been 
decided  by  the  supreme  court  of  the  United 
States,  construing  the  National  Bank  Act  in 
question,  which  are  entitled  to  great  weight 
in  the  decision  of  the  question  now  under 
consideration,  as  well  because  of  the  recency 
of  their  decision  as  because  of  their  being 
adjudication  of  the  highest,  or,  at  least,  one 
of  the  highest,  tribunals  in  the  land,  constru- 
ing an  act  of  congress  (the  very  act  we  have 
under  consideration)  which  bears  the  same 
relation  to  that  tribunal  which  an  act  of  a 
state  legislature  bears  to  the  highest  appel- 
late court  of  that  state. 

One  of  these  is  the  case  of  Gold  Mining 
Co.  V.  National  Bank,  decided  in  October, 
1877,  and  reported  in  6  Otto,  p.  640,  in 
which  it  was,  among  other  things,  held,  that  a 
defendant,  sued  bv  a  national  bank  for 
moneys  it  loaned  him,  cannot  set  up  as  a 
bar  that  they  exceeded  in  amount  one-tenth 


part  of  its  capital  stock  actually  paid  in. 
The  court  in  its  opinion  said:  "The  first 
objection  to  the  recovery  arises  from  the 
amount  of  the  debt.  The  plaintiff  is  a  na- 
tional bank  organized  under  the  act  of  con. 
gress  of  June  3,  1864,  with  a  capital  stock 
of  $50,000.  By  the  twenty-ninth  section  oi 
that  act  it  is  provided  as  follows :  The  totil 
liabilities  to  any  association  of  any  person 
or  of  any  company,  &c.,  for  money  borrowed, 
&c.,  shall  at  no  time  exceed  one-teoth 
266  part  of  the  amount  of  *the  c&pital 
stock  of  such  association  actuaHy 
paid  in.     Rev.  St.  §  5200. 

"After  obtaining  and  holding  to  its  own 
use  the  money,  can  the  mining  company  be 
allowed  to  interpose  the  plea  that  the  bank 
had  no  right  to  loan  the  money?  In  Harris 
V.  Runnels,  12  How.  U.  S.  R.  79,  where  the 
defendant  sued  upon  a  note,  set  up  the  illegal- 
ity of  its  consideration,  it  was  held  that  the 
whole  statute  then  in  question  must  be  ex- 
amined to  discover  whether  it  is  intended  to 
prevent  courts  of  justice  from  enforcing  con- 
tracts in  relation  to  the  act  prohibited;  and 
that  when  a  statute  prohibits  an  act,  or  an- 
nexes a  penalty  for  its  commission,  it  does 
not  follow  that  the  unlawfulness  of  the  act 
was  meant  to  avoid  a  contract  made  in  con- 
travention of  it.  A  statute  provided  that 
slaves  should  not  be  brought  into  the  state 
without  a  previous  certificate  signed  by  two 
freeholders.  Slaves  were  brought  in  without 
such  certificate  and  sold,  and  the  purchaser 
was  held  liable  for  the  purchase  money.  Mr. 
Justice  Swayne  said  that  the  rule  wae  al- 
lowed, not  for  the  benefit  of  either  party  to 
the  illegal  contract,  but  altogether  upon 
grounds  of  public  policy. 

"In  O'Hare  v.  The  Second  National  Bank 
of  Titusville,  77  Pa.  St.  96,  the  question  was 
made  on  the  statute  we  are  considering, 
and  it  was  objected  that  the  bank  could  not 
recover  the  amount  of  the  loans  in  excess 
of  the  proportion  specified.  The  court  held 
that  the  section  of  the  statute  referred  to 
was  intended  as  a  rule  for  the  government 
of  the  bank,  and  that  the  loan  was  not 
void.  See  also  Pangborn  v.  Westlake  &  al., 
36  Iowa  R.  546;  Vining  &  al.  v.  Bricker,  14 
Ohio  State  R.  331. 

"We  do  not  think  that  pubKc  policy  re- 
quires, or  that  congress  intended,  that  an 
excess  of  loans  beyond  the  proportion  speci- 
fied should  enable  the  borrower  to  avoid  the 
payment  of  the  money  actually  received  by 
him.  This  would  be  to  injure  the  in- 
266  terests  of  creditors,  stockholders,  *and 
all  who  have  an  interest  in  the  safety 
and  prosperity  of  the  bank." 

The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  Hunt,  and  the  judgment  of  the 
court   below  was  unanimously   affirmed. 

In  a  still  more  recent  case,  decided  by  the 
same  court  during  the  present  year  (1876), 
and  reported  in  the  February  number  of  The 
Reporter,  vol.  5,  p.  225,  Union  Gold  Hill 
Mining  Co.  v.  Rocky  Mountain  National 
Bank,  the  construction  of  the  same  prorittDn 
of  the  same  act  of  congress  was  invohred,  afid 
the  same  decision  was  made,  the  same 
Justice  delivering  the  opinion  of  the  court, 
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affirming  the  judgment  of  the  court  below. 

See  adbo  Hayward  v.  National  Bank,  6 
Otto,  Wl. 

Several  cases  apparently  to  the  contrary 
of  the  foregoing  were  cited  in  the  argument 
of  the  learned  counsel  for  the  appellant, 
and  especially  the  case  of  Fowler  v.  Scully. 
72  Penn.  St.  (22  P.  F.  Smith)  456;  also  re- 
ported in  13  American  Reports,  699.  In 
that  case  the  judgment  of  the  court  below 
was  reversed  by  a  divided  court,  Agnew,  J., 
delivering  the  opinion  of  the  majority,  and 
two  of  the  judges,  Sharswood  and  Williams, 
dissenting. 

Without  further  commenting,  however, 
upon  this  and  some  other  like  cases  referred 
to  on  the  same  side,  it  is  sufficient  to  say 
that,  in  our  opinion,  if  they  be  in  conflict 
with  this  case,  they  are  outweighed  by  the 
cases  referred  to  on  the  other  side,  which 
we   have  already  commented  upon. 

In  the  case  under  consideration  the  Ex- 
change   Hotel    Company   was   incorporated 
just  before  the  late  war  hetween  the  Confed- 
erate States  and  the  United  States  to  erect  a 
first-class  hotel  in  the  city  of  Fredericksburg, 
whkh  was  deemed  to  be  very  important  to 
the  convenience  and  prosperity  of  that  city. 
When  the  war  came  on,  the  hotel,  about  the 
erection  of  which  a  great  deal  of  money 
W!      had  been  expended,  was  *still  unfin- 
ished, and  was  of  little  or  no  value  in 
that  unfinished   state   for   any  purpose.     It 
was  occupied   during  the  war  by   Confed- 
erate   and    Federal    forces    alternately    and 
during  and  after  the  war  by  colored,  peo- 
ple who  flocked  to  the  said  city.    When  the 
war  was  over  and  efforts  were  being  used  to 
improve  the  city,  which  had  sustained  great 
and  almost   irreparable  damage,  it  was  con- 
sidered all-important  to  its  prosperity  that 
the  Exchange  hotel  should  be  completed  if 
possible,  and   as  soon  as  possible.     But  it 
would  require  at  least  ten  thousand  dollars  to 
complete  it.     And  where  to  obtain  that  large 
amount  in  those  trying  times  was  a  question 
very  hard  to  be   solved.     It   could   not   be 
obtained  of  an  individual,  and  could  only  be 
obtained  of  the  National  Bank  of  Fredericks- 
burg,  whose  stockholders,  directors  and  offi- 
cers were  deeply  interested  in  the  prosperity 
of  the  city,  and  deeply  anxious  concerning  it. 
It  was  their  duty,  of  course,  to  do  all  they 
legallv  ccmld  to  promote  the  prosperity  of 
the  city,  and  with  that  view,  to  aid  in  the 
completion  of  the   Exchange  hotel.     They, 
therefore,  agreed  to  loan  $10,000  to  the  com- 
pany for   twelve  months,  upon  being  well 
secured.    But  the  difficulty  was  in  procuring 
satisfactory  security  for  so  large  a  sum  dur- 
ing the   period  and  under  the  circumstances 
"  which  then  existed.     To  depend  alone  on 
nersonal  securitv  for  so  large  a  loan  and  so 
long  a  period  of  credit,  wouW  have  been  ex- 
tremely hazardous,  however  good  the  appar- 
ent credit  of  the  parties  may  then  have  been. 
It   seemed  to  be  absolutely  necessary  to  the 
success   of   the   object   in   view   that   security 
should  be  obtained  by  a  lien  on  real  estate, 
either  dRrectly  by  the  bank  itself,  or  indi- 
'•ectly  by  the  maker  and  endorser  of  the  note. 
•Had    such    security   been    obtained    by   the 


maker  and  endorser  of  the  note  by  a  deed 
of  trust  executed  on  the  Exchange 
258  ^hotel  for  their  indemnity,  no  ques- 
tion  would  have  been  raised  as  to  the 
validity  of  the  deed  or  of  the  note,  to  secure 
the  payment  of  which  it  would  have  been 
executed.  What  difference  can  it  make  that 
the  deed  of  trust  was  executed  to  secure  the 
payment  of  the  note  without  expressly  and 
literally  providing  for  the  indemnity  of  the 
maker  and  endorser?  Is  not  the  effect 
precisely  the  same. 

Then  again,  the  money  was  not  invested  in 
the  purchase  of  real  ^state.  Nor  was  it  bor- 
rowed upon  the  security  of  real  estate  for 
the  purpose  of  being  expended  otherwise 
than  upon  that  estate.  On  the  contrary, 
it  was  borrowed  to  be  expended  upon  that 
estate,  in  making  it,  from  being  an  expen- 
sive and  unproductive  building,  a  first-class 
hotel,  so  necessary  to  the  prosperity  of  the 
city,  in  which  all  its  citizens  were  deeply 
interested,  as  was  also  the  state  at  large. 
At  that  time  no  expenditure  was  consid- 
ered more  important  for  the  city,  or  more 
prudent  and  proper,  looking  to  the  interest 
of  the  owners  of  the  hotel.  Property  in  and 
about  Fredericksburg  soon  after  the  war 
took  a  rise,  and  it  was  hoped  and  believed 
would  continue  to  rise,  so  that  the  comple- 
tion of  the  hotel  would  be  beneficial  alike 
to  its  owners  and  the  public.  For  several 
years  after  the  hotel  was  completed  it  was 
leased  out  for  a  Large  sum,  as  much  as 
$2,500  per  annum,  which,  if  it  had  continued 
for  a  few  years,  would  have  enabled  the  com- 
pany to  have  paid  off  all  its  debts.  Had 
that  reasonable  and  expected  result  followed, 
all  would  have  commended  the  propriety  and 
prudence  of  what  was  done  in  regard  to  the 
completion  of  the  work.  But  instead  of  such 
a  result  there  was  a  sudden  and  unexpected 
change  in  the  times,  and  in  the  value  of  real 
estate  in  and  about  Fredericksburg.  The  ten- 
ants of  the  Exchange  hotel  became  bankrupt, 
the  property  became  of  little  value,  and 
S59  could  not  be  *rented  out  for  little  if 
any  more  than  enough  to  pay  the 
amount  of  taxes  and  insurance  annually  due 
thereon,  and  the  sale  of  the  property  be- 
came necessary  to  pay  the  amount  which 
had  been  borrowed  to  complete  the  hotel. 

Is  it  reasonable  or  right  that  such  an  im- 
probable and  unexpected  result  should  pro- 
duce a  radical  and  complete  change  in  the 
rights  of  the  parties? 

We  think  not,  and  we  are  therefore  of 
opinion  that,  upon  general  principles,  the 
National  Bank  of  Fredericksburg  is  entitled 
to  priority  of  payment  of  the  debt  due  to  it 
by  the  Exchange  Hotel  Company  of  Fred- 
ericksburg over  the  debts  due  by  the  said 
company  to  the  appellant,  A.  B.  Botts.  as 
assignee  in  bankruptcy  of  G.  W.  Wroten. 

But  even  if  we  can  be  wrong  in  that  con- 
clusion, we  think,  secondly,  that  upon  the 
principle  of  equitable  estoppel  such  right  of 
priority  certainly  exists. 

The  money  was  borrowed  by  the  said  com- 
pany for  the  special  and  only  purpose  of  com- 
pleting the  hotel,  and  was  secured  by  a  deed 
of  trust  upon  the  hotel.    These  facts  were 
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known  to  George  W.  Wroten,  the  mechanic 
employed  by  the  company  to  complete  the 
hotel,  who  was  to  receive  payment  out  of  the 
money  so  borrowed,  to  the  extent  to  which  it 
could  be  spared  for  that  purpose,  and  the 
balance  which  might  remain  due  and  unpaid 
to  him,  after  receiving  such  payment,  was 
to  be  secured  to  him  by  a  lien  on  the  hotel, 
subject  expressly  to  a  prior  lien  to  the  holder 
of  the  note  for  the  money  borrowed  as  afore- 
said. Of  that  money  the  sum  of  eight 
thousand  dollars  was  paid  at  once  to  George 
W.  Wroten,  and  the  balance  was  paid  for 
insurance,  taxes  and  other  necessary  ex- 
penses of  the  property.  And  more  than  six 
months  after  the  date  and  recordation  of  the 
deed  of  trust  executed  to  secure  the  return 

of  the  money  borrowed  as  aforesaid, 
ttO      *the  said  Wroten  received  a  deed  of 

trust  executed  by  the  hotel  company 
on  their  said  property  to  secure  the  payment 
of  the  balance  due  to  him,  but  expressly  sub- 
ject to  the  prior  lien  for  the  balance  due  of 
the  money  borrowed  as  aforesaid.  Now  is 
it  not  plain  and  clear  that  George  W.  Wroten, 
having  contracted  to  complete  the  Exchange 
hotel  with  a  full  knowledge  of  the  means 
which  had  been  used  to  raise  the  money  to 
pay  for  the  work,  and  having  received  eight 
thousand  dollars  of  the  said  money,  is  equit- 
ably estopped  from  claiming  against  the 
deed  of  trust  executed  to  secure  the  return  of 
the  money  loaned  as  aforesaid,  the  priority 
of  which  deed  over  that  under  which  he 
claims  is  expressly  admitted  on  the  face  of 
the  latter?  We  certainly  think  so,  and  we 
consider  it  unnecessary  to  cite  any  cases  on 
the  subject.  See  Insurance  Co.  v.  Wilkin- 
son, 13  Wall.  U.  S.  R.  222. 

But  even  if  we  can  be  wrong  in  that  con- 
clusion also,  we  think,  thirdly  and  lastly, 
that  the  appellant  was  certainly  entitled  to 
no  relief  by  bill  of  review. 

A  bill  of  review  can  only  be  brought  upon 
two  grounds:  First,  error  in  law  apparent 
upon  the  face  of  the  decree;  second,  the  dis- 
covery of  new  matter  which  could  not  have 
been  used  at  the  time  of  making  the  decree. 
Story's  Eq.  §  403,  et  seq. ;  2  Rob.  Pr.  414,  old 
ed.  The  bill  in  this  case  was  brought  upon 
the  former  grpund  only — error  in  law  appar- 
ent upon  the  face  of  the  decree.  Error  in 
fact  in  a  final  decree  can  be  corrected  only 
on  appeal  to  an  appellate  court,  and  not  on  a 
bill  of  review  in  the  same  court.  What  may 
be  said  to  be  "the  face  of  the  decree,"  within 
the  meaning  of  the  rule,  is  different  in  Eng- 
land and  in  this  country.  In  England  the 
decree  embodies  the  substance  of  the  bill, 
pleadings  and  answers.  In  the  courts  of  the 
United  States  the  decree  usually  contains  a 

mere  reference  to  the  antecedent  pro- 
S61       ceedings    *without    embodying   them. 

But  for  the  purpose  of  examining  all 
errors  of  law,  the  bill,  answers  and  other 
proceedings  are,  in  our  practice,  as  much  a 
part  of  the  record  before  the  court  as  the 
decree  itself;  for  it  is  only  by  a  comparison 
with  the  former  that  the  correctness  of  the 
latter  can  be  ascertained.  Story's  Eq.  PI.  § 
407;  Putnam  v.  Day,  22  Wall.  U.  S.  R.  60. 
In  this  case  we  have  endeavored  to  show 


that  there  is  no  error  in  the  decree  complained 
of,  and  if  we  be  right  in  that  respect  there 
can  of  course  be  no  good  ground  for  a  bill  of 
review.  The  only  ^ound  for  relief  relied  on 
in  the  bill  of  review  which  we  have  not 
already  disposed  of  is  the  claim  to  a  mechan- 
ics' lien  under  the  statute,  by  virtue  of  which 
priority  seems  to  be  claimed  for  Wroten,  not 
only  over  Armat  and  the  other  judgment 
creditors  of  the  hotel  company,  but  also  over 
the  national  bank.  The  articles  of  agreement 
between  Wroten  and  the  hotel  company  bore 
date  on  the  14th  of  August,  1866,  and  was 
recorded  in  the  corporation  court  of  Fred- 
ericksburg on  the  2d  day  of  October,  1866, 
from  which  latter  date  he  was,  no  doubt, 
entitled  to  a  mechanics'  lien  on  the  said 
property  under  the  statute.  But  that  lien 
was  posterior  and  subordinate  to  the  lien  of 
the  said  bank  under  the  said  deed  of  trust  in 
their  favor,  recorded  on  the  27th  of  June, 
1866,  and  was  in  fact  merged  in  the  lien  by 
deed  of  trust  afterwards  taken  by  Wroten  as 
aforesaid  to  secure  the  same  debt,  in  which  ^ 
deed  it  was  expressly  declared  that  the  prop- 
erty conveyed  was  subject  to  the  prior  lien  in 
favor  of  the  bank  as  aforesaid.  There  is  in 
the  record  no  copy  of  the  said  articles  of 
agreement;  no  doubt  because  the  lien  acquired 
by  having  them  recorded  was  considered  by 
Wroten  as  merged  in  the  lien  of  the  deed  of 
trust  as  aforesaid.  The  effect  of  the  said 
deed   of   trust   of   the    27th    of   June,    1866, 

whs  to  enure  to  the  benefit  of  all 
862      ♦the  then  existing  creditors  of  the  hotel 

company  pro  rata,  which  effect  was  not 
denied  by  Wroten,  though  he  was  not  one  of 
the  existing  creditors,  but  was  a  subsequent 
creditor  of  the  hotel  company,  and  was  thus 
postponed  to  all  of  the  said  existing  creditors. 
But  he  contended  that  this  right  of  the  said 
existing  creditors  ou^ht  to  be  confined  to  the 
property  in  the  condition  in  which  it  was  on 
the  27th  day  of  June,  1866,  when  the  said  deed 
of  trust  for  the  benefit  of  the  bank  was  re- 
corded. In  this,  however,  he  was  clearly 
wrong,  and  the  court  below  accordingly 
decided  that  the  said  existing  creditors  had 
priority  over  Wroten  in  regard  to  the  prop- 
erty in  the  condition  it  was  in  at  the  time  of 
the  sale  thereof  under  the  decree.  The  prop- 
erty was  first  cried  out  to  Wroten  as  the 
highest  bidder  therefor,  and  he  claimed  to  be 
entitled  to  the  property  as  such  highest  bid- 
der, though  he  did  not  comply  with  the  terms 
of  sale.  The  court,  however,  held  that  the 
said  sale  was  not  valid,  declined  to  confirm 
it,  and  decreed  a  resale,  which  was  accord- 
ingly made.  Thus  the  only  apparent  grounds 
of  complaint  which  Wroten  had  to  the  final 
decree  when  rendered  were  the  two  before 
referred  to,  viz:  that  the  prior  lien  of  the 
existing  creditors  should  be  confined  to  the 
property  in  the  condition  it  was  in  when  that 
decree  was  rendered;  and,  secondly,  that  he 
ought  to  have  been  confirmed  as  purchaser. 
But  he  took  no  appeal  and  apparently  acqui- 
esced in  the  final  decree  until  more  than  two 
years  thereafter,  when  he  had  become  a  bank- 
rupt, and  when  his  assignee  in  bankruptcy 
filed  the  said  bill  of  review.  But  did  not  therein 
rely  on  either  of  the  said  two  grounds^ 
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We  think  the  court  below  did  not  err  in 
dismissing  the  said  bill. 

It  may  be  proper,  before  concluding  our 
opinion  in  this  case,  to  notice  an  objec- 
263  tion  taken,  for  the  first  *time,  in  the 
petition  for  an  appeal  in  this  case,  that 
the  deed  of  trust  of  the  27th  day  of  June, 
1866,  before  referred  to,  "did  not  have  affixed 
thereto  the  seal  of  the  said  hotel  company, 
nor  was  the  said  hotel  company  by  name  a 
party  to  the  same."  To  the  said  objection  a 
short  but  all-sufficient  answer  is,  that  it  comes 
"too  late."  It  was  not  made  in  the  appel- 
lant's answer  to  the  original  bill,  nor  in  the 
progress  of  the  original  suit,  nor  in  the  bill 
of  review,  nor  in  the  proceedings  on  that  bill. 
But,  on  the  contrary,  the  validity  of  that 
deed,  as  a  deed  duly  executed  by  the  said  cor- 
poration, was  admitted  by  the  appellant, 
either  expressly  or  by  plain  imphcation, 
throughout  the  proceedings  in  the  cause  in 
the  court  below.  Had  such  an  objection  been 
made  in  the  court  below  while  the  cause  was 
pending  therein,  all  foundation  for  it,  if  any 
such  in  fact  existed,  might  have  been  com- 
pletely removed  by  the  most  conclusive  proof 
exhibited  by  the  National  Bank  of  Freder- 
icksburg. Instead  of  making  the  objection, 
if  there  was  any  foundation  for  it,  at  the 
proper  time,  the  validity  of  the  deed  was, 
tacitly  at  least,  admitted.  There  was  a  de- 
cree for  a  sale  in  pursuance  of  it,  all  the 
creditors  of  the  hotel  company,  except  the 
appellant,  united  in  becoming  purchasers  of 
the  property  at  said  sale  in  proportion  to 
their  claims,  credit  was  ^iven  by  them  on 
their  said  claims  for  their  ratable  propor- 
tions of  the  purchase  money,  the  property 
was  conveyed  to  them,  a  final  decree  was 
entered  in  the  cause,  and  not  until  after 
a  decree  was  made  dismissing  the  bill  of  re- 
view filed  by  the  appellant  several  years 
after  the  final  decree  was  rendered  in  the 
original  suit,  was  the  objection  aforesaid 
made.  It  would  doubtless  not  be  a  difficult 
matter,  even  now,  to  show  that  the  objec- 
tion is  unfounded;  but  as  it  is  wholly  un- 
necessary to  do  so,  this  opinion  will,  there- 
fore, here  be  ended. 


♦We  are  of  opinion  that  there  is  no 
error    in    the    decree   appealed    from, 
and   that  the   same   ought   to  be  affirmed; 
which  is  decreed  accordingly. 

Decree  affirmed. 


265 


♦Redd  V.  Ramey  &  als. 

January   Term,    1879,    Richmond. 


K  obtains  a  decree  against  his  guardian  and  his  sure- 
ties for  a  certain  sum  of  money;  and  sues  out  an 
execution,  which  is  levied,  and  a  forthcoming  bond 
taken,  and  forfeited.  The  court  on  its  chancery 
side,  on  notice  to  the  obligors  in  the  forthcoming 
bond,  renders  a  judgment  in  favor  of  R  against 
them;  and  this  judgment  is  docketed — Hsld: 

1.  JnAtnment — ^Valtdtty. — The    judgment    is   a 
valid  ittdgmcnt,  and  having  been  docketed,  it  is 


notice  which  will  affect  all  subsequent  purchasen 
of  land  from  any  of  the  defendants  in  the  judg- 
ment. 

This  was  a  suit  in  equity  in  the  county 
court  of  Henry  county,  afterwards  removed 
to  the  circuit  court  of  said  county,  instituted 
by  Edmund  B.  Redd  to  enforce  the  satisfac- 
tion of  a  judgment  recovered  by  him,  against 
John  H.  Redd,  Peter  R.  Ramey,  Overton  R. 
Dillard,  and  John  H.  Jamerson,  upon  a  for- 
feited forthcoming  bond.  The  object  of  the 
suit  was  to  subject  the  lands  held  by  said 
Ramey  at  the  date  of  the  judgment;  a  part 
of  which  land  had  been  sold  by  Ramey  to 
John  R.  Robertson,  and  of  which  John  R. 
Robertson  had  sold  a  part  to  Henry  C.  Rob- 
ertson. These  and  a  number  of  others,  in- 
cluding several  brothers  and  sisters  of  the 
plaintiff,  who  held  similar  judgments  against 
the  same  parties,  were  made  defendants,  and 
the  prayer  of  the  bill  was  that  the  land  still 
in  the  possession  of  Ramey  and  that  so!d  to 
John  R.  Robertson  might  be  sold  to  satisfy 
the   judgments    recovered   by    the    plaintiff 

and  his  brothers  and  sisters. 
866  *John  R.  Robertson  answered,  aver- 

ring he  was  a  purchaser  for  valuable 
consideration  fully  paid  up,  and  without 
notice,  either  actual  or  constructive,  of  the 
judgments  of  the  plaintiff,  or  of  any  other  per- 
son. He  insisted  that  the  judgments  were 
rendered  on  forthcoming  bonds  taken  on  exe- 
cutions sued  out  on  decrees  in  a  chancery 
suit,  and  the  judgments  on  the  bonds  having 
been  rendered  on  the  chancery  side  of  the 
court,  were  of  no  force  or  validity,  and  when 
docketed  did  not  amount  to  any  notice  what- 
ever; and  that  neither  the  decrees  nor  the 
forth  coming  bonds  had  been  docketed. 

The  cause  came  on  to  be  heard  on  the  8th 
of  May,  1873,  when  the  court  held  that  the 
lien  asserted  by  the  plaintiff  on  the  land  of 
John  R.  Robertson  had  no  legal  validity, 
and  dismissed  the  bill  as  to  said  John  R. 
and  Henry  C.  Robertson.  And  thereupon 
Edmund  B.  Redd  applied  to  this  court  for 
an  appeal;  which  was  allowed.  The  only 
question  in  the  cause  in  this  court  was  as 
to  the  lien  of  the  judgment;  and  on  this 
question  the  facts  are  stated  by  Judge 
Christian  in  his  opinion. 

Kean  &  Davis,  for  the  appellant. 
James  Alfred  Jones,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  decree  of 
the  circuit  court  of  Henry  county  declaring 
that  the  lien  asserted  by  the  appellant  has 
no  validity,  and  dismissing  his  bill  against 
the  appellees,  John  R.  and  Henry  C.  Rob- 
ertson, is  plainly  erroneous. 

The  orders,  of  the  circuit  court  of  Henry 
entered  on  the  chancery  side  thereof 
d67  on  the  5th  day  of  September,  *1859, 
were  in  form  and  legal  effect  judg- 
ments, and  cannot  be  held  to  be  mere 
awards  of  executions. 

The  appellant,  Edmund  Redd,  together 
with  his  brothers  and  sisters,  had,  in  a  chan- 
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eery  suit  instituted  in  the  circuit  court  of 
Henry,  recovered  against  their  guardian 
and  his  sureties  a  decree  for  various  amounts 
due  to  each  of  them — the  amount  decreed  in 
favor  of  the  appellant  being  $583.23  with 
interest  thereon  from  the  12th  July,  1858, 
till  paid.  Upon  this  decree  executions  were 
sued  out  and  levied,  and  forthcoming  bonds 
taken.  These  forthcoming  bonds  were  for- 
feited, and  judgments  entered  in  the  follow- 
ing form  in  favor  of  the  appellant,  and  in 
the  same  form  as  to  the  other  wards: 

This  day  came  the  plaintiff  by  his  attorney, 
and  it  appearing  to  the  satisfaction  of  the 
court  that  the  defendants  have  had  legal 
notice  of  this  motion,  they  were  solemnly 
called,  but  came  not.  And  thereupon,  on 
motion  of  the  plaintiff,  it  is  considered  bv 
the  court  that  he  recover  against  the  defend- 
ants the  sum  of  twelve  hundred  and  eighty- 
nine  dollars  and  fifty-two  cents,  the  penalty 
of  the  said  bond,  and  his  costs  by  him  about 
his  motion  in  this  behalf  expended;  and  the 
said  defendants  in  mercy,  &c.  But  this  judg- 
ment is  to  be  discharged  by  the  payment  of 
six  hundred  and  forty-four  dollars  and  seven- 
ty-six cents  with  interest  thereon,  at  the  rate 
of  six  per  centum  per  annum,  from  the  27th 
day  of  June,  1859,  till  paid,  and  the  costs. 

This  judgment  was  regularly  docketed  on 
the  lien  docket  in  the  clerk's  office  of  the 
county  court  of  Henry.  From  the  date  of 
such  docketing  it  was  a  lien  upon  all  the 
real  estate  of  the  defendants,  and  was  notice 
to  all  purchasers  of  the  same. 

Before  the  act  of  1842  (Scss.  Acts,  1842,  ch. 
71,  §  2)  a  forthcoming  bond  forfeited  had  the 

force  of  a  judgment,  and  the  clerk,  on 
268      motion,  awarded  execution  *thereon. 

But  by  said  act  the  bond  forfeited  and 
returned  had  no  longer  the  force  of  a  judg- 
ment; but  the  court  was  directed,  after  no- 
tice, to  grant  judgment  and  award  execution. 

It  is  now  provided  by  statute  "that  the 
obligor  in  such  forfeited  bond  shall  be  liable 
for  the  money  therein  mentioned,  with  in- 
terest thereon  from  the  date  of  bond  till 
paid,  and  the  costs;  the  obligee  or  his  per- 
sonal representative  shall  be  entitled  to 
recover  the  same  by  action  or  motion." 
Code  1860,  ch.  189,  §  3.  Although  a  forfeited 
forthcoming  bond  when  returned  to  the 
clerk's  office  has  the  force  of  a  judgment, 
yet  there  may  be  a  judgment  rendered  by 
the  court,  by  motion  or  action,  thereon. 
See  Code  1849,  ch.  189,  §  2. 

It  is  plain,  under  these  statutes,  that  the 
order  referred  to  above  is  in  terms  and  legal 
effect  a  judgment,  and,  being  recorded,  is  a 
lien  on  all  the  lands  of  the  defendants  and 
those  in  the  hands  of  purchasers  conveyed 
after  the  docketing  of  said  judgment. 

The  court  is  therefore  of  opinion  that  the 
decree  dismissing  the  plaintiff's  bill  as  to 
the  purchasers,  John  R.  and  Henry  C. 
Robertson,  is  erroneous.  And  for  this 
cause  the  said  decree  must  be  reversed  and 
the  cause  remanded. 

The  court  is  further  of  opinion  that  the 
said  circuit  court  ought  to  have  referred  to 


one  of  its  commissioners,  to  ascertain  and 
report,  the  lands  in  the  hands  of  John  H. 
Redd,  Peter  R.  Ramey,  Overton  H.  Dillard, 
and  John  H.  Jamerson,  and  that  said  lien 
shall  first  be  enforced  against  the  lands  of 
the  principal  debtor,  John  H.  Redd;  and 
if  not  sufficient  to  satisfy  said  lien,  then  to 
be  apportioned  amon^  the  sureties  in  accord- 
ance with  the  principles  laid  down  by  this 
court  in    Horton   &  als.  v.   Bond.  28 

269  Gratt.  815;  and  for  that  ^purpose  all 
proper  parties  interested  in  such  ap- 
portionment  shall  be  brought  before   said 
circuit  court. 

The   decree   was  as   follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  decree 
of  the  said  circuit  court  of  Henry  county, 
declaring  that  the  lien  asserted  by  the  appel- 
lant has  no  validity  and  dismissing  his  bill 
against  the  appellees,  John  R.  and  Henry  C. 
Robertson,  is  erroneous.  It  is,  therefore,  de- 
creed and  ordered  that  the  said  decree  be 
reversed  and  annulled,  and  that  the  appel- 
lant recover  against  appellees  his  costs  by 
him  expended  in  the  prosecution  of  his  appeal 
and  writ  of  supersedeas  here.  And  this  court 
now  proceeding  to  enter  such  decree  as  the 
said  circuit  court  ought  to  have  rendered,  it 
is  therefore  adjudged,  ordered  and  decreed 
that  the  order  of  the  circuit  court  of  Henry 
county,  entered  on  the  chancery  side  thereof 
on  the  5th  day  of  September,  1859,  was  in 
form  and  legal  effect  a  judgment,  and  having 
been  regularly  docketed  on  the  lien  docket  ki 
the  clerk's  office  of  the  county  court  of  Henry, 
was  a  lien  upon  the  lands  of  the  said  Peter 
R.  Ramey  sold  and  conveyed  to  the  said 
John  R.  and  Henry  C.  Robertson  after  the 
recordation  of  said  judgment,  and  that  said 
lands  in  their  hands  are  liable  to  said  judg- 
ment lien,  and  that  the  same  be  enforce!li 
against  them.  It  is,  therefore,  decreed  and 
ordered  that  this  cause  be  remanded  to  said 
circuit  court,  with  instructions  to  said  court 
to  direct  an  enquiry  by  one  of  its  commis- 
sioners to  ascertam  and  report  before  pro- 
ceeding to  enforce  the  Hen  of  said  judg- 
ment against  the  lands  in  the  hands 

270  *of  the  said  John   R.  and   Henry   C. 
Robertson,     whether     the     principal 

debtor,  John  H.  Redd,  was  possessed  of  any 
real  estate  on  which  said  judgment  was  a 
lien,  and  also  what  real  estate  was  in  the 
possession  of  Peter  R.  Ramey,  Overton  R. 
Dillard,  and  John  H.  Jamerson;  and  upon 
the  report  of  the  commissioner  the  said  cir- 
cuit court  shall  proceed  to  enforce  said 
judgment  lien  according  to  the  rights  of  the 
parties  to  this  suit;  and  it  is  further  decreed 
and  ordered  that  John  H.  Jamerson  and  the 
heirs  of  Overton  R.  Dillard  be  made  parties 
to  this  suit;  all  of  which  is  ordered  to  be 
certified  to  the  said  circuit  court  of  Henry 
county. 


Decree  reversed. 
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871      *Noble  &  Wife  v.  The  City  of  Rich- 
mond. 

[31  Am.  Rep.  726.] 
January   Term,    1879,   Richmond. 

1.  Mnntctpal  Corporations  —  Defective 
Streets  —  litaMlIt^.*  —  A  municipal  corpora- 
tion, which,  by  its  charter,  has  the  power  to  lay 
out,  improve,  light,  and  keep  its  streets  in  order, 
is  liable  in  damages  at  the  suit  of  an  individual  who 
sustains  injuries  by  reason  of  the  neglect  of  said 
corporation  to  keep  its  streets  in  a  proper  and  safe 
condition. 

3.  ^nasl  Municipal  Corporation. — This  rule 
applies  to  Municipal  Corporations  proper;  but  quaere 
if  it  applies  to  quasi  corporations,  such  as  counties, 
townships,  and  New  England  towns,  unless  they  are 
so  declared  to  be  liable  by  some  statute. 

3.  Mnnlclpal  Corporations  —  Deleflratlnflr 
Crrants  of  Po'wer. — The  grant  of  power,  in  the 
charter  of  a  city,  to  the  council,  to  lay  out,  improve, 
light,  &C.,  its  streets,  is  a  grant  to  the  corporation, 
and  is  of  such  a  character  as  to  prevent  its  exercise 
by  any  other  person  or  body 

4.  Same — Pleadlnflr. — The  action  cannot  be  main- 
tained solely  on  the  defect  or  want  of  repairs  in  the 
street  or  siuewalk,  but  the  plaintiff  must  allege  and 
prove  that  the  corporation  had  notice  of  such  de- 
fects (which  notice  may  be  implied),  and  that  he 
was  injured  either  in  person  or  property  in  con- 
sequence of  such  defects  in  such  street  or  sidewalk. 

This  was  an  action  of  trespass  on  the 
case,  brought  in  the  circuit  court  of  the  city 
of  Riclunond,  by  William  M.  Noble  and 
Olivia  E.,  his  wife,  against  the  City  of  Rich- 
mond for  alleged  injuries  sustained  by  said 
Olivia  E.  by  falling  in  a  hole  in  the  sidewalk 
of  one  of  the  streets  of  the  city.  The  dec- 
laration was  as  follows: 
In  the  circuit  court  of  the  city  of  Richmond 

— Hon.     Beverly     R.     Wellford,    judge — 

April  rules,  1874: 

William  M.  Noble  and  Olivia  E.  Noble, 
his  wife,  plaintiflFs,  complain  of  the  City 
272  of  Richmond,  Virginia,  *defendant, 
who  has  been  duly  summoned,  &c.,  of  a 
plea  of  trespass  on  the  case,  for  that  whereas 
the  defendant  before  and  on  the  12th  day  of 
December,  1873,  was  a  municipal  corporation, 
chartered  by  the  legislature  of  Virginia, 
dothed  with  the  powers  incident  to  its  char- 
ter as  ^  city,  and  subject  to  all  the  duties  and 
Habilities  incident  to  such  charter,  and  there- 
by it  became  and  was,  among  other  duties  of 
said  defendant,  the  duty  of  the  defendant  to 
keep  in  good  repair  and  fit  for  the  use  of  the 
public  generally,  and  the  plaintiff  in  partic- 
ular, all  of  its  public  streets  and  sidewalks 
which  it  allowed  to  remain  open  to  the  use  of 
the  public,  and  to  keep  sound,  safe  and  serv- 

*lfnnlcipal  Corporations  —  Defective 
Streets — (.labllltr* — The  principal  case  was  cited 
with  approval  in  Clark  v.  City  of  Richmond,  83  Va. 
355;  Gordon  v.  City  of  Richmond,  83  Va.  436;  Moore 
V.  City  of  Richmond.  85  Va.  538;  McCoull  v.  City  of 
Manchester,  85  Va.  579;  1  Min.  Inst.  (4th  Ed.)  629, 
630;  Smith  v.  City  of  Alexandria,  33  Gratt.  208,  and 
n&te\  Biggs  v.  Huntington,  32  W.  Va.  61;  Chapman  v. 
Town  of  Mikon,  31  W.  Va.  384.  The  principal  case  is 
distinguished  in  Terry  ▼.  City  of  Richmond,  94  Va.  537. 


iceable  for  public  use  and  travel  all  its  pave- 
ments,  foot-ways  and  sidewalks,  and  par- 
ticularly the  sidewalk  or  pavement  on  the 
westermost  side  of  Second  (2d)  street  be- 
tween Franklin  and  Main  streets,  opposite  the 
house  of  one  Marian  Anderson,  in  the  city  of 
Richmond,  Virginia,  aforesaid,  in  which  said 
highway  there  now  is,  and  for  a  long  time 
before,  and  on  the  day  and  year  aforesaid 
there  was  a  certain  hole  opening  into  a  cellar 
or  vault  belonging  to  said  Marian  Anderson, 
to-wit:  at  Richmond,  Virginia,  of  all  which 
the  said  defendant,  long  before  the  day  and 
year  aforesaid,  had  notice.  Yet  the  said  de- 
fendant, well  knowing  the  premises,  although 
bound  as  aforesaid  to  keep  said  highway  in 
safe  condition  and  repair  for  the  use  of  the 
public  and  the  plaintiff,  on  the  day  and  year 
aforesaid,  disregarding  its  duty  in  the  prem- 
ises, did  not  so  keep  the  same  in  good  repair, 
but  on  the  contrary  wilfully,  negligently, 
wrongfully  and  unjustly  permitted  said  hole 
to  be  and .  continue,  and  the  same  was  then 
and  there  so  badly,  insufficiently  and  defect- 
ively covered  or  protected  that  by  means  of 
the  premises,  and  for  want  of  proper  covering 
or  railing  to  said  hole  or  area,  the  plaintiff, 
Olivia    E.    Noble,    who    was   then  and 

273  there  ^passing  in  and  along  said  high- 
way, then  and  there  necessarily  and 

unavoidably  slipt  and  fell  into  said  hole,  and 
thereby  the  right  shoulder  and  the  left 
shoulder  of  the  plaintiff,  Olivia,  were  badly 
dislocated,  and  she,  the  plaintiff,  became 
and  was  sick,  sore,  lame,  diseased  and  dis- 
ordered, and  so  remained  from  thence  hith- 
erto, during  all  which  time  she  thereby 
suffered  and  underwent  great  pain,  and  was 
prevented  from  attending  to  and  transacting 
her  necessary  and  lawful  business,  and  was 
also,  by  means  of  the  premises,  forced  and 
obliged  to  pay,  lay  out  and  expend,  and  did 
pay,  lay  out  and  expend  a  large  sum,  to-wit: 
$100,  in  and  about  the  endeavoring  to  get 
healed  and  cured  of  said  wounds,  sickness 
and  disorder,  to-wit:  at  Richmond,  Virginia; 
and  the  said  plaintiffs  aver  that  said  hole 
or  area  had  been  so  open  upon  said  highway 
unprotected,  and  unfenced,  and  uncovered 
for  many  years  prior  to  the  day  and  year 
aforesaid,  and  that  the  defendant  had  notice 
of  the  same,  and  that  it  was  a  dangerous 
hole,  but  the  defendant,  although  well  in- 
formed thereof,  and  having  had  notice  thereof 
for  a  long  time,  wilfully  and  negligently 
permitted  the  same  to  remain  unprotected, 
uncovered  and  unfenced  until  the  occurrence 
of  the  accident  aforesaid  on  the  day  aforesaid, 
to-wit:  at  Richmond,  Virginia.  Wherefore 
the  plaintiffs  say  that  they  are  injured  and 
have  sustained  damage  to  the  amount  of 
$5,000,  and  therefore  they  sue. 

Chas.  A.  Rose, 

H.  A.  &  J.  S.  Wise,    p.  q*. 

The  City  of  Richmond  demurred  to  the 
declaration,  and  also  pleaded  not  guilty.    And 
on   the   hearing  of  the  cause   the  court  sus- 
tained the  demurrer,  and  rendered  a  judgment 
for    the    defendant.     And    thereupon 

274  *the  plaintiffs  applied  to  this  court  for 
a  writ  of  error;  which  was  awarded. 
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John  S.  Wise  and  James  Lyons,  Jr.,  for 
the  appellants. 

iCeiley,  for  the  appellee. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  case  is  brought  up  upon  a  demurrer 
to  plaintiffs'  declaration,  and  raises  the 
question  as  to  the  civil  liability  of  municipal 
corporations  for  injuries  to  private  persons 
caused  by  defective  and  unsafe  streets  and 
sidewalks. 

The  City  of  Richmond — the  defendant — is 
a  municipal  corporation,  chartered  by  an  act 
of  the  legislature  of  Virginia.  Among  the 
many  important  powers  vested  by  the  charter 
in  the  council  is  the  power  over  the  streets 
and  public  alleys  of  the  city — to  close  or 
extend,  widen  or  narrow,  lay  out  and  gradu- 
ate, pave  and  otherwise  improv^  them ;  to  have 
them  properly  lighted  and  kept  in  good 
order.  They  may  build  bridges  in  and  cul- 
verts under  the  streets,  and  may  prevent  or 
remove  any  structure,  obstruction,  or  en- 
croachment over  or  under  or  in  a  street  or 
alley  or  any  sidewalk  thereof.  And  they  are 
invested  with  power  to  prevent  the  cumber- 
ing of  streets,  avenues,  walks,  public  squares, 
lanes,  or  bridges  in  any  manner  whatever. 

The  grant  of  these  powers  to  the  city 
council  is  a  grant  to  the  corporation*  (16 
New  York  R.,  p.  161,  opinion  of  Selden,  J.,  in 
West  V.  The  Trustees  of  the  Village  of  Brock- 
port,  in  note;)  and  the  grant  to  the  corpora- 
tion is  of  a  character  to  exclude  its  exercise 
by  any  other.  The  city  corporation,  by  its 
charter,  has  the  exclusive  power  to  keep  the 
streets  and  sidewalks  in  repair  and 
lff6  ♦safe  condition;  and  if  they  neglect  to 
do  it  there  is  no  other  who  has  the 
power  to  do  it,  and  so  it  will  not  be  done  at 
all.  The  terms  of  the  grant,  therefore,  imply 
a  duty  on  the  part  of  the  defendant  to  keep 
the  streets  and  sidewalks  of  the  city  in  good 
order  and  safe  condition.  And  so,  "where 
the  duty  to  repair  is  not  especially  enjoined, 
and  an  action  for  damages,  caused  by  defect- 
ive street^,  is  not  expressly  given,  (it  is  said, 
2  Dillon  on  Municipal  Corporations,  §  789,  p. 
917,  ch.  23,)  still  both  the  duty  and  the  liabil- 
ity, if  there  be  nothing  in  the  charter  or 
legislation  of  the  state  to  negative  the  infer- 
ence, has  often,  and  in  our  judgment  properly, 
been  deducted  ft'om  special  powers  conferred 
upon  the  corporation  to  open,  grade,  im- 
prove, and  conclusively  control  public  streets 
within  their  limits,  and  from  the  means  which, 
by  taxation  and  local  assessments,  or  both,  the 
law  places  at  its  disposal  to  enable  it  to  dis- 
charge this  duty." 

The  means  to  perform  the  duty  of  main- 
taining the  streets  in  a  safe  condition  by 
authority  to  levy  taxes,  or  impose  local  assess- 
ments, is  conferred  upon  the  defendant  by 
its  charter.  If  this  view  is  correct  it  is  un- 
doubtedly a  duty  devolving  upon  the  corpora- 
tion of  Richmond  City — the  defendant — to 
keep  its  streets  and  sidewalks  in  repair  and 
in  safe  condition.  If  it  neglects  to  keep  any 
of  .them  in  repair  and  in  safe  condition,  by 
reason  whereof  private  persons  without  fault 


on  their  part  have  sustained  injuries,  is  the 
city  liable  in  a  civil  action  for  damages? 

The  books  distinguish  between  municipal 
corporations  proper  and  quasi  corporations, 
such  as  counties  and  townships,  and  New 
England  towns.  It  is  almost  universally 
considered  that  the  latter  are  not  liable  to 
civil  action  for  damages  occasioned  by  defect- 
ive roads  and  bridges  under  their  control, 
unless  so  declared  by  statute.  There  is  no 
common-law    obligation    upon    them, 

276  *it  is  held,  to  repair  highways  or  bridges 
within  their  limits,  and  they  are  only 

obliged  to  do  so  by  force  of  the  statute.  Even 
when  the  legislature  enjoins  on  them  the  duty 
to  make  and  repair  roads,  &c.,  and  grants  the 
power  to  levy  taxes  therefor,  it  has  generally 
been  regarded  as  a  public  and  not  a  corporate 
duty,  and  these  political  subdivisions  of  the 
state  on  whom  the  duty  is  imposed,  as  state 
agencies,  are  not  liable  to  a  civil  action  for 
damages  caused  by  the  neglect  to  perform  the 
duty,  unless  the  action  is  expressly  given 
by  statute.  But  in  a  recent  case  (Bigelow  v. 
Inh.  of  Randolph,  14  Gray,  Mass.  541),  Mr. 
Justice  Metcalf  says:  *'This  rule  of  law, 
however,  is  of  limited  application.  It  is 
applied,  in  the  case  of  towns,  only  to  the 
neglect  or  omission  of  a  town  to  perform 
those  duties  which  are  imposed  on  all  towns, 
without  their  corporate  assent,  and  exclu- 
sively for  public  purposes;  and  not  to  the 
neglect  of  those  obligations  which  a  town 
incurs  when  a  special  duty  is  imposed  on  it, 
with  its  consent,  express  or  implied,  or  a 
special  authority  is  conferred  on  it  at  its 
request.  In  the  latter  cases  a  town  is  subject 
to  the  same  liabilities  for  the  neglect  of  those 
special  duties  to  which  private  corporations 
would  be  if  the  same  duties  were  imposed,  or 
the  same  authority  conferred  on  them,  in- 
cluding their  liability  for  the  wrongful  neglect 
as  well  as  the  wrongful  acts  of  their  officers 
and  agents."  And  this  comports  with  the  rea- 
son which  has  been  assigned  for  the  dis- 
tinction between  these  quasi  corporations 
and  corporations  proper — that  is,  municipal 
corporations — why  the  former  are  exempt, 
whilst  the  latter  are  not,  from  liability  to 
damages  in  civil  actions  for  injuries  to  pri- 
vate persons  caused  by  defects  in  the  public 
highways,  .<»treets  or  sidewalks  within  their 
respective  limits,  to-wit:  that  the  duties  are 
imposed  on  the  former  by  the  mandate  of  the 
law,  without  their  assent,  and  the  au- 

277  thority  *conferred  on  them  as  agents 
of  the  public  without  special  advan- 
tage to  them,  not  by  their  request;  whilst 
upon  the  latter  the  power  is  conferred 
by  their  requests,  which  may  be  wielded  for 
their  advantage,  and  the  duties  are  volunta- 
rily assumed  by  them  in  consideration  of 
special  and  valuable  benefits,  which  as  corpo- 
rations they  derive  therefrom,  and  other 
privileges  and  franchises  conferred  by  their 
charter.  As  was  said  in  Meares  v.  Commiss. 
of  Wilmington,  9  Ired.  R.  80,  "when  the 
sovereign  grants  power  to  a  private  corpora- 
tion  to  construct  a  railroad,  the  grant  is 
made  for  the  public  benefit,  and  is  accepted 
because  of  the  benefit  which  the  corporation 
expects  to  derive  by  making   money.     So 
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when  the  sovereign  grants  power  to  a  munic- 
ipal corporation  to  grade  the  streets  and 
keep  them  in  repair,  the  grant  is  made  for 
the  public  benefit,  and  is  accepted  by  the 
corporation  for  the  benefit  which  it  expects 
to  derive,  by  making  it  more  convenient  for 
the  citizens — the  members  of  the  corporation 
— to  pass  and  repass  in  the  transaction  of 
business,  and  by  the  greater  inducements  it 
holds  out  to  others  to  frequent  the  town  and 
thereby  add  to  its  business.  The  stockholders 
in  the  one  case  and  the  citizens  in  the  other, 
derive  special  benefits  which  are  not  shared 
by  the. citizens  of  the  state  generally." 

It  is  a  general  principle  of  law,  and  it  is 
founded  in  reason,  that  when  one  suffers  an 
injury  by  the  neglect  of  another  to  perform 
a  duty,  in  the  performance  of  which  he  is 
interested,  he  has  against  him  a  right  of 
action.  This  doctrine  applies  not  only  to 
individuals,  but  to  private  corporations  ag- 
gregate, and  it  obliges  such  corporations 
to  respond  in  a  private  action,  though  the 
action  be  not  given  by  statute,  for  the  dam- 
ages which  another  has  sustained  by  reason 
of  its  neglect  or  default  to  perform  any 
corporate  duty.  Riddle  v.  Proprietors  of 
Locks  and  Canals,  &c.,  7  Mass.  R. 
878  169;  ♦Weld  v.  Proprietors,  &c.,  6 
Greenl.  R.  93;  Ward  v.  New  York, 
&c..  Turnpike  Co.,  Spencer  (N.  J.),  323.  325; 
Parnaby  v.  Canal  Co.,  li  Ad.  &  El.  223,  39 
Eng.  C.  L.  R.  54. 

The  principle  which  lies  at  the  basis  of  the 
decision  in  Henley  v.  Mayor,  &c.,  of  Lyme 
Regis,  5  Bing.  91,  3  Barn.  &  Adolph  77,  as 
stated  by  Mr.  Justice  Selden  in  West  v.  The 
Trustees  of  the  Village  of  Brockport  (16 
New  York  R.  163,  in  note),  and  of  the  series 
of  English  cases  upon  the  authority  of  which 
that  case  was  decided,  is,  "That  whenever 
an  individual,  or  a  corporation  for  a  consid- 
eration received  from  the  sovereign  power,  has 
become  bound  by  covenant  or  agreement, 
either  express  or  implied,  to  do  certain  things, 
such  corporation  or  individual  is  liable,  in 
case  of  neglect  to  perform  such  covenant, 
not  only  to  a  prosecution  by  indictment, 
but  to  a  private  action  at  the  suit  of  any 
person  injured  by  such  neglect.  In  all  such 
cases  the  contract  made  with  the  sovereign 
power  is  deemed  to  enure  to  the  benefit  of 
every  individual  interested  in  its  perform- 
ance." In  Sawyer  v.  Corse,  17  Gratt.  230, 
Joynes,  J.,  speaking  for  the  whole  court, 
announces  the  same  principle;  i.  e.,  "that 
where  the  authority,  though  for  the  accom- 
plishment of  objects  of  a  public  nature,  and 
for  the  benefit  of  the  public,  is  one  from  the 
exercise  of  which  the  corporation  derives  a 
profit;  or  where  the  duty,  though  of  a  pub- 
lic nature  and  for  the  public  benefit,  may 
fairly  be  presumed  to  have  been  enjoined 
upon  the  corporation  in  consideration  of 
privileges  granted  to  and  accepted  by  it,  the 
exemption  does  not  apply" ;  and  the  reason  he 
assigns  why  the  corporation  is  not  exempt 
from  liability  in  a  civil  action,  though 
differently  expressed,  is  substantially  the 
same — that  "the  corporation  is  not  acting 
merely  as  an  agent  of  the  public,  and  with 
a    view    solely    to    the    public    benefit,    but 


879  that  in  the  former  *  (where  it  derives  a 
profit)  it  is  pursuing  its  own  interest 
and  profit,  and  in  the  latter  is  executing  a 
contract,  for  which  it  has  received  a  con- 
sideration. This  court  also,  in  City  of  Rich- 
mond V.  Long's  administrators,  recognized 
the  doctrine  that  where  a  municipal  cor- 
poration acts  in  the  exercise  of  powers  or 
the  discharge  of  duties  in  nowise  discre- 
tionary or  governmental,  but  purely  minis- 
terial in  their  character,  it  incurs,  like  a 
private  person,  the  common-law  liability  for 
the  acts  of  its  servants;  and  it  does  not 
matter,  as  was  once  intimated,  if  there  be 
the  absence  of  special  rewards  or  advantages, 
it  being  considered  and  allowed  that  such 
gratuitous  function  is  to  be  regarded  as  a 
burthen  accepted  under  the  charter  in  con- 
sideration of  its  privileges." 

The  case  of  Henley  v.  The  Mayor  and 
Burgesses  of-  Lyme  Regis,  supra,  went  from 
the  Common  Pleas,  through  the  King's 
Bench,  to  the  House  of  Lords.  And  the 
counsel  for  the  plaintiff  in  the  House  of 
Lords  contended  that  every  breach  of  a 
public  duty,  or  neglect  of  what  the  party  is 
bound  to  perform,  working  wrong  or  loss  to 
another,  is  injurious  and  actionable,  a  princi- 
ple hereinbefore  alluded  to,  and  cited  Sutton 
V.  Johnstone,  1  T.  R.  784,  and  Russell  v.  The 
Men  of  Devon,  2  T.  R.  667.  But  it  appears 
that  the  decision  was  not  upon  that  ground, 
from  the  opinion  of  Park.  J.,  the  only 
opinion  given  in  the  House  of  Lords,  who, 
after  quoting  the  charter,  said:  "Now,  these 
words  are  undoubtedly  an  expression  of  the 
King's  will,  that  the  corporation  shall  repair, 
but  they  are  not  the  less  a  consideration  on 
that  account;  on  the  contrary,  they  show  the 
consideration  for  the  grant,  the  motives  in- 
ducing the  King  to  make  the  grant,  and 
consequently  the  terms  and  conditions  on 
which  the  grant  was  to  be  accepted." 

Mr.  Justice  Selden,  m  West  v. 
280  Brockport,  supra,  very  ♦truly  remarks 
"that  such  charters  are  never  imposed 
upon  municipal  bodies  except  at  their  urgent 
request.  While  they  may  be  governmental 
measures  in  theory,  they  are  in  fact  regarded 
as  privileges  of  great  value,  and  the  fran- 
chises they  confer  are  usually  sought  for 
with  much  earnestness  before  granted.  The 
surrender  by  the  government  to  the  munic- 
ipality of  a  portion  of  its  sovereign  power, 
if  accepted  by  the  latter,  may  with  propriety 
be  considered  as  affording  ample  considera- 
tion for  an  implied  undertaking  on  part  of 
the  corporation  to  perform  with  fidelity  the 
duties  which  the  charter  imposes." 

Mr.  Justice  Cooley  in  a  dissenting  opinion 
in  Detroit  v.  Blackely,  says:  "The  New 
York  courts  have  invariably  held  that  when 
the  people  of  the  municipality  accepted  the 
charter  which  they  thus  solicited  a  contract 
was  implied  on  their  part  to  perform  the 
corporate  duties.  They  have  always  denied 
that  in  this  resect  there  was  any  difference 
between  a  municipal  corporation  and  a  pri- 
vate corporation  or  private  individual  who 
had  received  from  the  sovereignty  a  valu- 
able grant  charged  with  conditions";  and 
he  cites  numerous  decisions  of  New  York 
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courts,  which  fully  sustain  the  assertion. 
He  cites,  also,  the  decisions  of  other  states 
—of  North  Carolina,  Pennsylvania,  Indiana, 
Alabama,  Connecticut,  Illinois,  Maryland, 
and  Wisconsin,  and  the  two  decisions  of 
this  court  before  referred  to.  He  also  refers 
to  decisions  of  the  supreme  court  of  the 
United  States.  These  cases  and  others 
which  might  be  cited,  though  all  of  them 
may  not  go  to  the  full  extent  of  his  proposi- 
tion, I  think  fully  maintain  the  doctrine 
that  municipal  corporations  are  liable  in 
civil  action  for  neglect  of  duties,  in  cases 
like  the  present,  to  a  private  citizen  who  has 
been  injured  by  such  neglect.  The  doctrine 
of  Henley  v.  Mayor,  &c.,  of  Lyme 
tSl  Regis,  as  applied  in  West  v.  *Brockport, 
Mr.  Justice  Cooley  says,  is  denied  in 
no  state  except  in  New  Jersey,  and  in  that 
state  the  authorities  to  which  he  referred 
seem  to  have  been  passed  over  in  silence, 
and  perhaps  were  not  observed. 

In  the  recent  case  of  Barnes  v.  District  of 
Columbia,  1  Otto  U.  S.  R.  540,  the  supreme 
court  of  the  United  States  maintained  the 
liability  of  municipal  corporations  to  a  civil 
action  for  injuries  to  a  private  individual 
caused  by  their  neglect  to  keep  the  streets  or 
sidewalks  in  repair.  Mr.  Justice  Hunt,  in 
delivering  the  opinion,  in  which  the  majority 
of  the  court  conciirred,  says  that  the  decisions 
holding  the  doctrine  "that  a  city  is  responsi- 
ble for  its  mere  negligence  are  so  numerous 
and  so  well  considered  that  the  law  must  be 
deemed  to  be  settled  in  accordance  with 
them,  and  cites  many  of  them,  including 
the  two  Virginia  cases  cited  supra.  De- 
troit V.  Blackely,  21  Mich.  R.  84,  is  referred 
to  and  disapproved  of,  whilst  the  conclu- 
sions of  Mr.  Justice  Cooley,  in  his  dissent- 
infi^  opinion  are  maintained. 

But  no  one  can  maintain  an  action  against 
the  city  grounded  solely  on  the  defect  or  want 
of  repair  of  the  street  or  sidewalk,  but  he 
must  allege  and  prove  that  the  corporation 
had  notice  of  the  defect  or  want  of  repair — 
which  notice  may  be  implied — and  that  he 
was  injured,  either  in  person  or  property, 
in  consequence  of  the  unsafe  and  inconven- 
ient state  of  the  street  or  sidewalk.  Weight- 
man  V,  The  Corporation  of  Washington,  1 
Black's  R.  39.  In  this  case  the  defect  in  the 
sidewalk,  and  the  injury  caused  thereby  to 
the  plaintiff,  and  that  the  corporation  had 
notice  of  it,  are  all  averred  in  the  declaration, 
and  must  be  taken  to  be  true  on  the  demurrer. 
For  the  reasons  stated,  and  upon  the  au- 
thorities cited,  we  are  of  opinion  that 
882  the  plaintiffs,  upon  the  *case  made  by 
their  declaration,  were  entitled  to  their 
action  against  the  defendant  for  damages, 
and  that  the  court  erred  in  giving  judgment 
for  the  defendant.  We  are  therefore  of 
opinion  to  reverse  the  ji*idgment  with  costs. 
and  to  remand  the  cause  to  be  proceeded 
with  in  conformity  with  the  principles 
herein  declared. 

MOXCURE.  P.,  dissented. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 


liable  to  civil  action  at  the  suit  of  the  party 
injured,  because  of  a  default  in  keeping  the 
streets  and  sidewalks  in  repair  and  safe  con- 
dition; and  that  the  matters,  substantially 
set  out  tn  the  plaintiffs'  declaration,  are  suf- 
ficient in  law  to  entitle  them  to  their  action 
against  the  defendant  for  damages,  and  that 
it  was  error  in  the  court  below  to  sustain 
the  defendant's  demurrer  to  the  plaintiffs' 
declaration,  and  to  give  judgment  thereon 
for  the  defendant.  It  is  therefore  consid- 
ered that  the  judgment  of  the  circuit  court 
of  Richmond  be  reversed  and  annulled,  and 
that  the  plaintiffs  in  error  recover  their 
costs  expended  in  the  prosecution  of  tfoeir 
writ  of  error  here.  And  the  court  proceed- 
ing to  render  such  judgment  as  ought  to 
have  been  rendered  by  said  circuit  court,  it 
is  considered  that  the  demurrer  to  the  plain- 
tiffs' declaration  be  overruled;  and  the  cause 
is  remanded  to  the  circuit  court  of  Rich- 
mond for  further  proceedings  therein  in 
conformity  with  this  order. 

Judgment  reversed. 
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^Francis  v.  Francis. 

January   Term,    1879,    Richmond. 


1.  StAtntea  —  IteKsliatnv  Colored  M«rrl- 
«area. — The  act  of  February  27th,  1866,  to  legalize 
the  marriage  of  colored  persons  living  together  as 
husband  and  wife  at  the  time  the  act  was  pasted, 
includes  and  applies  to  colored  persons  so  liring 
together  though  they  were  bom  free. 

2.  SAine — "WliAt  Bvidenee  of  Marrl«are  If  ee- 
•aaary. — It    is   not   necessary   that   there  shall   be 

4 

evidence  of  an  actual  agreement  to  take  each  other 
as  husband  and  wife,  but  the  relation  may  be  es- 
tablished by  proof — by  the  acts,  conduct  and  con- 
versation  of  the  parties. 
8.  Alimony- — Deatli  of  Hvaband. — A  certain 
sum  monthly  having  been  allowed  as  alimony  to  the 
wife,  the  husband  appeals  from  the  decree,  and 
pending  the  appeal  dies.  The  appellate  court  af- 
firming the  decree,  the  wife  is  entitled  to  the  al- 
lowance up  to  the  time  of  his  death. 

^  This  was  a  suit  in  equity  in  the  corpora- 
tion court  of  the  city  of  Norfolk,  brought  in 
July,  1872,  by  Emma  Jane  Francis  against 
Robert  Francis.  The  parties  were  colored 
persons,  bom  free.  The  plaintiff  in  her  bill 
alleged  that  in  1852  the  defendant  persuaded 
her  to  live  with  him  as  his  wife;  that  she 
agreed  to  do  so  and  moved  into  his  house  and 
put  herself  under  his  protection;  that  with 
his  consent  and  by  his  instruction  she 
adopted  the  name  he  bore,  and  by  that  name 
he  recognized  and  introduced  her  to  his 
friends  as  his  wife.  She  lived  with  him 
constantly  from  1852  until  the  25th  of  No- 
vember, 1868,  during  which  time  she  bore 
him  ten  children,  eight  of  whom  are  dead, 
leaving  two,  a  boy  of  eleven  years  old,  and  a 
grirl  eight  years  of  age,  now  living  with  and 
supported  by  plaintiff. 
She  further  says  that  at  the  time  when  she 

See    Harris    v.    Harris,    31    Gratt.    13    and    note;    I 
Min.  Inst.   (4th  Ed.)   308.  309;   1  Min.  Inst.   (4th  Ed.) 
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went  to  live  with  the  defendant,  and 
during  the  whole  time  she  Mid  live 
with  him,  up  to  the  25th  of  November, 
1868,  when  the  defendant  left  her,  they  had 
acTced  and  undertaken  to  occupy  the  relation 
of  husband  and  wife,  and  were  cohabiting 
together  as  such  at  the  time  of  the  passage 
of  an  act  entitled  an  act  to  amend  and  re- 
enact  the  14th  section  of  chapter  108  of  the 
Code  of  Virginia  for  1860,  in  regard  to  the 
register  of  marriages,  and  to  legalize  mar- 
riages of  colored  persons  now  cohabiting  as 
man  and  wife,  passed  February,  1866. 

Ske  further  states  that  on  the  25th  of  No- 
vember, 1868,  the  defendant,  without  any 
cause  known  to  her,  deserted  and  left  her 
without  means  of  support;  and  she  is  en- 
tirely dependent  upon  her  own  labor  for  her 
support  and  that  of  the  children  of  herself  and 
the  defendant;  that  said  defendant  owns  a 
considerable  real  estate,  and  is  doing  a 
business  in  the  city  from  which  he  derives 
a  large  income;  and  she  prays  that  the  said 
Robert  Francis  may  be  required  to  make 
suitable  provision  K»r  the  support  of  her- 
self and  the  said  children  durmg  the  pend- 
ency of  this  suit,  and  that  the  court  may 
decree  her  a  separate  maintenance  for  herself 
and  the  children,  and  for  general  relief. 

The  defendant,  Francis,  demurred  to  the 
bill  for  want  of  equity,  but  the  court  overruled 
the  demurrer.  He  then  answered,  denying 
all  the  allegations  of  the  bill  as  to  their 
ever  agreeing  to  live  together  as  man  and 
wife,  and  denied  that  he  had  ever  consented 
to  said  relation  between  them. 

A  number  of  depositions  were  taken  in 
the  cause,  which  are  sufficiently  referred  to 
in  the  opinion  of  Judge  Staples.  The  evi- 
dence established  to  the  satisfaction  of  the 
court  below,  and  this  court,  the  allegations 
of  the  bill,  that  the  parties  had  lived  to- 
gether as  husband  and  wife,  and  that  this 
relation  had  been  recognized  by  the  defend- 
ant up  to  the  year  1868. 

The  cause  came  on  to  be  heard  on  the 
285  11th  of  November,  ♦l874,  when  the 
court  being  of  opinion  that  the  plaintiff, 
Emma  Jane  Francis,  and  the  defendant, 
Robert  Francis,  had  undertaken  and  agreed 
to  occupy  the  relation  to  each  other  of  hus- 
band and  wife,  and  were  cohabiting  together 
as  such  at  the  time  of  the  passage  of  the  act 
to  legalize  the  marriage  of  colored  persons 
cohabiting  together  as  husband  and  wife, 
passed  February,  1866,  and  are  man  and  wife, 
decreed  that  a  commissioner  should  ascertain 
and  report  the  estate,  both  real  and  personal, 
and  the  fee  simple  and  annual  value  thereof, 
owned  and  possessed  by  the  said  Robert 
Francis,  including  the  income  arising  from 
his  business,  and  also  what  would  be  a  rea- 
sonable allowance  per  month  as  alimony 
for  the  said  Emma  Jane  Francis. 

The  commissioner  returned  his  report 
stating  the  real  estate  of  the  defendant,  and 
the  income  from  his  business,  and  recom- 
mended twenty-five  dollars  a  month  as  a 
proper  allowance  to  the  plaintiff  to  be  paid 
by  the  defendant. 

The  cause  came  on  to  be  further  heard  on 
the  14th  of  January,  1875,  and  there  being  no 


exception  to  the  report  of  the  commissioner 
"^as  confirmed,  and  the  court  decreed  that 
the  defendant  should  pay  annually  to  the 
plaintiff  $300,  in  monthly  instalments  of  $25 
each  on  the  first  dav  of  each  month.  And 
thereupon  Robert  Francis  obtained  an  ap- 
peal to  this  court.  After  the  appeal  the  ap- 
pellant died. 

Baker  and  Walke,  for  the  appellant. 
Baker  and  Borland,  for  the  appellee. 

STAPLES,  J.  This  case  brings  before  this 
court  for  the  first  time  the  question  of  the 
proper  construction  of  an  act  passed  Feb- 
ruary 27th  1866,  "to  legalize  the  marriage  of 
colored  persons."  It  is  therein  pro- 
2M  vided  that  ♦"where  colored  persons 
before  the  passage  of  this  act  shall  have 
undertaken  and  agreed  to  occupy  the  relation 
to  each  other  of  husband  and  wife,  and  shall 
be  cohabiting  together  as  such  at  the  time  of 
Its  passage,  whether  the  rites  of  marriage 
shall  have  been  solemnized  between  them  or 
not,  they  shall  be  deemed  husband  and  wife, 
and  be  entitled  to  the  rights  and  privileges, 
and  subject  to  the  duties  sLnd  obligations  of 
that  relation  in  like  manner  as  if  they  had 
been  duly  married  by  law,  and  all  the  children 
shall  be  deemed  legitimate  whether  bom  be- 
fore or  after  the  passage  of  this  act."  Code 
of  1873,  ch.  103,  §  4,  p.  941. 

It  is  insisted  that  the  parties  to  this  suit, 
although  they  were  colored  persons,  and 
living  together  as  man  and  wife  at  the 
time  of  the  passage  of  the  act,  arc  not 
within  the  influence  of  its  provisions,  inas- 
much as  they  were  free  before  the  war,  and 
might  have  been  lawfully  married  under  the 
laws  then  in  force;  that  the  sole  object  of  this 
legislation  was  to  provide  a  remedy  for  per- 
sons emancipated  by  the  war,  who,  being 
slaves,  could  not  legally  contract  the  mar- 
riage relation,  and  who,  from  want  of  proper 
information,  even  after  freedom  acquired, 
might  not  understand  the  necessity  and 
propriety  of  so  doing. 

It  must  be  admitted  there  is  great  force  in 
this  reasoning.  There  is  no  doubt  that  the 
legislature,  in  adopting  this  provision,  had 
reference  mainly  to  slaves  emancipated  by  the 
war.  But  it  is  impossible  to  say  that  this 
was  the  sole  purpose  of  the  act.  The  words 
include  all  "colored  persons,"  no  matter  how 
or  when  their  freedom  was  acquired.  When 
the  legislature  has  used  words  of  a  plain  and 
positive  import  the  courts  cannot  put  upon 
them  a  construction  which  amounts  to  hold- 
ing the  legislature  does  not  mean  what  it  has 
actually  expressed.  Dwarris  on  Statutes, 
181-4,  209.  204,  5  and  8;   Floyd,  trustee,  r. 

Harding,  28  Gratt.  401. 
287  ♦This   very   case,   as   will   be  here- 

after seen,  vindicates  the  wisdom  and 
propriety  of  extending  this  provision  to  all 
classes  of  colored  persons. 

The  next  question  is  as  to  the  character  of 
proof  requisite  to  show  that  the  parties  are 
within  the  statute.  It  has  been  very  properly 
said  it  was  not  the  intention  of  the  legislature 
to  force  upon  persons  the  relation  of  husband 
and  wife  against  the  consent  of  either.    It 
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must  appear  they  have  agreed  to  occupy  that 
relation.    The  fact  that  they  have  so  agreed 
is,  however,  not  always  susceptible  of  direct 
proof.     The   courts   must,   in   many   cases, 
infer  it  from  the  circumstances.     It  is  not 
necessary  that  the  parties  shall  have  expressly 
agreed  to  live  together  as  husband  and  wife. 
The  agreement   or   understanding   may   be 
implied,  as  in  other  cases,  from  their  conduct 
and  declarations.     In  the  present  case  there 
is  no  positive  proof  of  an  express  agreement 
of  the  appellant  and  the  appellee  to  occupy 
the  relation  to  each  other  of  husband  and 
wife.    But  the  circumstances  tending  to  show 
an   implied   understanding   of    that    sort   are 
almost  as  satisfactory  as  the  direct  testimony 
of  unimpeached  witnesses  to  the  fact.    It  ap- 
pears that  they  lived  together  in  the  house  of 
the  appellant  as  early  as  the  year  1852,  and 
so    continued    down    to    November,    1868, 
when  the  appellant  abandoned  the  appellee 
and  intermarried  with  another  woman.    Dur- 
ing that  time  the  appellee  gave  birth  to  ten 
children — all    of    tnem    by    the    appellant; 
never  denied  by  him  or  questionecl  by  any 
other  person,  so  far  as  the  record  discloses, 
nntil,  in  1868,  the  appellant,  as  a  pretext,  no 
doubt,    for    his    contemplated    abandonment, 
raised  a  question  as  to  the  paternity  of  a  son 
then  eleven  years  of  age.    It  further  appears 
that  the  appellant  for  many  years  prior  to 
1866   recognized   the   appellee   as   his   wife, 
spoke  of  her  as  such  to  persons  with  whom  he 
had   dealings    or    with    whom    he    was    ac- 
quainted; the  children  were  treated  by 
288      him  as  his  own;  and  in  *every  respect 
he  conducted  himself  as  if  he  had  been 
the  husband  by  the  rites  of  matrimony  duly 
solemnized.     The  mother  and  the  sisters  of 
the  appellant    visited   the    house   and    recog- 
nized them  as  husband  and  wife.     One  cir- 
cumstance worthy  of  observation  is  that  the 
appellee  had  been  excluded  from  the  Baptist 
church  for  some  time  previous  to  February, 
1866,  in  consequence  of  her  connection  with 
the  appellant.     When  the  act  already   ad- 
Tcrted  to  was  passed  by  the  legislature  legal- 
izing that   connection,  as   was   supposed,  the 
appellee  was  restored  to  the  church,  and  there- 
after recognized   as   a   regular   member   in 
good    standing.     The   appellant,    when   in- 
formed of  this  matter,  merely  said  he  was 
not  yet  married;  but  he  continued  to  live 
with  the  appellee  as  his  wife,  so  called  her 
and  uniformly  recognized  her  throughout  the 
years  1866-67    to    November,    1868.     These 
facts  are  proved  by  eight  or  nine  witnesses, 
and  in  a  manner  carrying  entire  conviction 
of  the  truth  of  the  testimony. 

The  appellant,  oh  the  other  hand,  has  in- 
troduced two  witnesses — neither  his  mother 
nor  sisters,  as  might  have  been  expected, 
nor  even  his  neighbors  and  friends  by  whom 
he  was  surrounded.  One  of  them  is  a  white 
man,  living  at  the  time  in  the  country,  but 
who  did  business  as  a  butcher  in  the  same 
market  with  the  appellant.  All  his  informa- 
tion is  derived  from  what  the  appellant  told 
him  at  the  market,  and  it  is  very  apparent 
that  much  of  the  conversation  occurred 
after  the  appellant  had  determined  to  aban- 
don the  appellee  for  the  woman  he  wished 
to  marry. 


The  difficulty  with  regard  to  both  witnesses 
introduced  by  the  appellant  is  that  they  prove 
too  much,  and  most  of  their  statements  are 
in  direct  conflict  with  the  well-established 
facts  of  the  case.  The  appellant  was  exam- 
ined as  a  witness  in  his  own  behalf.  With- 
out undertaking  now  to  determine  whether 
he  is  a  competent  witness,  I  think  it  is 
sufficient  to  say  that  no  weight  can  be 
9S9  ^attached  to  his  testimony.  He  does 
not  hesitate  to  make  the  most  reckless 
assertions  or  denials,  utterly  inconsistent 
with  his  previous  conduct  for  fifteen  years 
and  the  whole  tenor  of  the  evidence.  His 
deposition  shows  that  he  is  either  ignorant 
or  regardless  of  the  obligations  of  an  oath. 
My  opinion,  therefore,  is,  that  the  circuit 
court  did  not  err  in  holding  that  the  appellee 
was,  under  the  act  of  February,  1866,  the 
lawful  wife  of  the  appellant  at  and  after  the 
passage  of  that  act,  and  the  appellant  could 
no  more  release  himself  of  the  duties  and 
obligations  of  that  position  by  any  act  of  his 
than  he  could  if  he  had  been  legally  united 
to  the  appellee  by  the  rites  of  matrimony. 

It  seems,  however,  that  since  this  appeal 
was  taken  the  appellant  has  died,  leaving  a 
will,  by  which  he  devised  his  estate  to  his 
mother  and  an  infant  son,  in  whose  names 
the  appeal  has  been  revived.    The  corpora- 
tion court,  by  the  decree  of  the  14th  January, 
1875,  directed  the  appellant  to  pay  annually 
to  the  appellee  the  sum  of  $300,  in  monthly 
instalments  of  $25,  on  tl.e  1st  day  of  each 
month,  that  sum  being,  in  the  opinion  of  the 
court,  a  sufficient  maintenance  and  support 
for  the  appellee.    The  question  is  as  fo  the 
effect  of  the  death  of  the  appellant  upon  this 
branch  of  this  decree.  Alimony  is  a  proportion 
of  the  husband's  estate  allowed  to  the  wife 
for  her  maintenance  and  support  during  the 
period  of  their  separation,  and  only  continues 
with  their  joint  lives.     It  ceases  with   the 
death  of  either  of  the  parties.     2  Bishop  on 
Marriage  and  Divorce,  §  350.     The  death  of 
the  appellant,  therefore,  puts  an  end  to  the 
provision  in  favor  of  the  appellee.    It  could 
not,  however,  affect  her  right  to  those  instal- 
ments which,  under  the  decree  of  the  court, 
accrued  before  the  death  occurred.    So  far  as 
these   instalments   are  concerned,   the  affirm- 
ance by  this  court  of  the  decree  leaves 
290      the  appellee  in  the  same  condition  ♦as 
if  no   appeal   had   been    taken.     The 
record  does  not  show  the  date  of  the  ap- 
pellant's death.     The  case  must,  therefore, 
be   remanded   to   the   corporation   court  of 
Norfolk  with  instructions  to  that  court  to 
ascertain  the  amount  which  had  accrued  at 
the  death  of  the  appellant,  and  so  to  modify 
its  own  decree  as  to  require  the  payment 
of  the  same  to  the  appellee  out  of  the  estate 
of  the  appellant. 

The  other  judsres  concurred  in  the  opin- 
ion of  STAPLES,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  there  is 
no  error  in  the  decree  of  the  corporation 
court.  &c.  But  it  appearing  that  the  ap- 
pellant had  died  since  this  appeal  was  al- 
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affirming  the  judgment  of  the  court  below. 

See  2^o  Hayward  v.  National  Bank,  6 
Otto,  »11. 

Several  cases  apparently  to  the  contrary 
of  the  foregoing  were  cited  in  the  argument 
of  the  learned  counsel  for  the  appellant, 
and  especially  the  case  of  Fowler  v.  Scully, 
72  Penn.  St.  (22  P.  F.  Smith)  456;  also  re- 
ported in  13  American  Reports,  699.  In 
that  case  the  judgment  of  the  court  below 
was  reversed  by  a  divided  court,  Agnew,  J., 
delivering  the  opinion  of  the  majority,  and 
two  of  the  judges,  Sharswood  and  Williams, 
dissenting. 

Without  further  commenting,  however, 
upon  this  and  some  other  like  cases  referred 
to  on  the  same  side,  it  is  sufficient  to  say 
that,  in  our  opinion,  if  they  be  in  conflict 
with  this  case,  they  are  outweighed  by  the 
cases  referred  to  on  the  other  side,  which 
we  have  already  commented  upon. 

In  the  case  under  consideration  the  Ex- 
change Hotel  Company  was  incorporated 
just  before  the  late  war  between  the  Confed- 
erate States  and  the  United  States  to  erect  a 
first-class  hotel  in  the  city  of  Fredericksburg, 
which  was  deemed  to  be  very  important  to 
the  convenience  and  prosperity  of  that  city. 
When  the  war  came  on,  the  hotel,  about  the 
erection  of  which  a  great  deal  of  money 
S57  had  been  expended,  was  *still  unfin- 
ished, and  was  of  little  or  no  value  in 
that  unfinished  state  for  any  purpose.  It 
was  occupied  during  the  war  by  Confed- 
erate and  Federal  forces  alternately  and 
during  and  after  the  war  by  colored,  peo- 
ple who  fjocked  to  the  said  city.  When  the 
war  was  over  and  efforts  were  being  used  to 
improve  the  city,  which  had  sustained  great 
and  almost  irreparable  damage,  it  was  con- 
sidered all-important  to  its  prosperity  that 
the  Exchange  hotel  should  be  completed  if 
possible,  and  as  soon  as  possible.  But  it 
would  require  at  least  ten  thousand  dollars  to 
complete  it.  And  where  to  obtain  that  large 
amount  in  those  trying  times  was  a  question 
very  hard  to  be  solved.  It  could  not  be 
obtained  of  an  individual,  and  could  only  be 
obtained  of  the  National  Bank  of  Fredericks- 
burg, whose  stockholders,  directors  and  offi- 
cers were  deeply  interested  in  the  prosperity 
of  the  city,  and  deeply  anxious  concerning  it. 
It  was  their  duty,  of  course,  to  do  all  they 
legallv  c(mld  to  promote  the  prosperity  of 
the  city,  and  with  that  view,  to  aid  in  the 
completion  of  the  Exchange  hotel.  They, 
therefore,  agreed  to  loan  $10,000  to  the  com- 
pany for  twelve  months,  upon  being  well 
secured.  But  the  difficulty  was  in  procuring 
satisfactory  security  for  so  large  a  sum  dur- 
ing the  period  and  under  the  circumstances 
which  then  existed.  To  depend  alone  on 
nersonal  secnritv  for  so  large  a  loan  and  so 
long  a  period  of  credit,  would  have  been  ex- 
tremely hazardous,  however  good  the  appar- 
ent credit  of  the  parties  may  then  have  been. 
It  seemed  to  be  absolutely  necessary  to  the 
success  of  the  object  in  view  that  security 
should  be  obtained  by  a  lien  on  real  estate, 
either  directly  by  the  bank  itself,  or  indi- 
'•ectly  by  the  maker  and  endorser  of  the  note. 
•Had    such    security   been    obtained   by   the 


maker  and  endorser  of  the  note  b^  a  deed 
of  trust  executed  on  the  Exchange 
268  *hotel  for  their  indemnity,  no  ques- 
tion would  have  been  raised  as  to  the 
validity  of  the  deed  or  of  the  note,  to  secure 
the  payment  of  which  it  would  have  been 
executed.  What  difference  can  it  make  that 
the  deed  of  trust  was  executed  to  secure  the 
payment  of  the  note  without  expressly  and 
literally  providing  for  the  indemnity  of  the 
maker  and  endorser?  Is  not  the  effect 
precisely  the  same. 

Then  again,  the  money  was  not  invested  in 
the  purchase  of  real  estate.  Nor  was  it  bor- 
rowed upon  the  security  of  real  estate  for 
the  purpose  of  being  expended  otherwise 
than  upon  that  estate.  On  the  contrary, 
it  was  borrowed  to  be  expended  upon  that 
estate,  in  making  it,  from  being  an  expen- 
sive and  unproductive  building,  a  first-class 
hotel,  so  necessary  to  the  prosperity  of  the 
city,  in  which  all  its  citizens  were  deeply 
interested,  as  was  also  the  state  at  large. 
At  that  time  no  expenditure  was  consid- 
ered more  important  for  the  city,  or  more 
prudent  and  proper,  looking  to  the  interest 
of  the  owners  of  the  hotel.  Property  in  and 
about  Fredericksburg  soon  after  the  war 
took  a  rise,  and  it  was  hoped  and  believed 
would  continue  to  rise,  so  that  the  comple- 
tion of  the  hotel  would  be  beneficial  alike 
to  its  owners  and  the  public.  For  several 
years  after  the  hotel  was  completed  it  was 
leased  out  for  a  large  sum,  as  much  as 
$2,500  per  annum,  which,  if  it  had  continued 
for  a  few  years,  would  have  enabled  the  com- 
pany to  have  paid  off  all  its  debts.  Had 
that  reasonable  and  expected  result  followed, 
all  would  have  commended  the  propriety  and 
prudence  of  what  was  done  in  regard  to  the 
completion  of  the  work.  But  instead  of  such 
a  result  there  was  a  sudden  and  unexpected 
change  in  the  times,  and  in  the  value  of  real 
estate  in  and  about  Fredericksburg.  The  ten- 
ants of  the  Exchange  hotel  became  bankrupt, 
the  property  became  of  little  value,  and 
259  could  not  be  *rented  out  for  little  if 
any  more  than  enough  to  pay  the 
amount  of  taxes  and  insurance  annually  due 
thereon,  and  the  sale  of  the  property  be- 
came necessary  to  pay  the  amount  which 
had  been  borrowed  to  complete  the  hot«. 

Is  it  reasonable  or  right  that  such  an  im- 
probable and  unexpected  result  should  pro- 
duce a  radical  and  complete  change  in  the 
rights  of  the  parties? 

We  think  not,  and  we  are  therefore  of 
opinion  that,  upon  general  principles,  the 
National  Bank  of  Fredericksburg  is  entitled 
to  priority  of  payment  of  the  debt  due  to  it 
by  the  Exchange  Hotel  Company  of  Fred- 
ericksburg over  the  debts  due  by  the  said 
company  to  the  appellant,  A.  B.  Botts,  as 
assignee  in  bankruptcy  of  G.  W.  Wroten. 

But  even  if  we  can  be  wrong  in  that  con- 
clusion, we  think,  secondly,  that  upon  the 
principle  of  equitable  estoppel  such  right  of 
priority  certainly  exists. 

The  money  was  borrowed  by  the  said  com- 
pany for  the  special  and  only  purpose  of  com- 
pleting the  hotel,  and  was  secured  by  a  deed 
of  trust  upon  the  hotel.     These  facts  were 
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known  to  George  W.  Wroten,  the  mechanic 
employed  by  the  company  to  complete  the 
hotel,  who  was  to  receive  payment  out  of  the 
money  so  borrowed,  to  the  extent  to  which  it 
could  be  spared  for  that  purpose,  and  the 
balance  which  might  remain  due  and  unpaid 
to  him,  after  receiving  such  payment,  was 
to  be  secured  to  him  by  a  lien  on  the  hotel, 
subject  expressly  to  a  prior  lien  to  the  holder 
of  the  note  for  the  money  borrowed  as  afore- 
said. Of  that  money  the  sum  of  eight 
thousand  dollars  was  paid  at  once  to  George 
W.  Wroten,  and  the  balance  was  paid  for 
insurance,  taxes  and  other  necessary  ex- 
penses of  the  property.  And  more  than  six 
months  after  the  date  and  recordation  of  the 
deed  of  trust  executed  to  secure  the  return 
of  the  money  borrowed  as  aforesaid, 
tMO  *the  said  Wroten  received  a  deed  of 
trust  executed  by  the  hotel  company 
on  their  said  property  to  secure  the  payment 
of  the  balance  due  to  him,  but  expressly  sub- 
ject to  the  prior  lien  for  the  balance  due  of 
the  money  borrowed  as  aforesaid.  Now  is 
it  not  plain  and  clear  that  George  W.  Wroten, 
having  contracted  to  complete  the  Exchange 
hotel  with  a  full  knowledge  of  the  means 
which  had  been  used  to  raise  the  money  to 
pay  for  the  work,  and  having  received  eight 
thousand  dollars  of  the  said  money,  is  equit- 
ably estopped  from  claiming  against  the 
deed  of  trust  executed  to  secure  the  return  of 
the  money  loaned  as  aforesaid,  the  priority 
of  which  deed  over  that  under  which  he 
claims  is  expressly  admitted  on  the  face  of 
the  latter?  We  certainly  think  so,  and  we 
consider  it  unnecessary  to  cite  any  cases  on 
the  subject.  See  Insurance  Co.  v.  Wilkin- 
son, 13  Wall.  U.  S.  R.  222. 

But  even  if  we  can  be  wrong  in  that  con- 
clusion also,  we  think,  thirdly  and  lastly, 
that  the  appellant  was  certainly  entitled  to 
no  relief  by  bill  of  review. 

A  bill  of  review  can  only  be  brought  upon 
two  grounds:  First,  error  in  law  apparent 
upon  the  face  of  the  decree;  second,  the  dis- 
covery of  new  matter  which  could  not  have 
been  used  at  the  time  of  making  the  decree. 
Stor>''5  Eq.  §  403,  et  seq. ;  2  Rob.  Pr.  414,  old 
cd.  The  bill  in  this  case  was  brought  upon 
the  former  ground  only— error  in  law  appar- 
ent upon  the  face  of  the  decree.  Error  in 
fact  in  a  final  decree  can  be  corrected  only 
on  appeal  to  an  appellate  court,  and  not  on  a 
bill  of  review  in  the  same  court.  What  may 
be  said  to  be  "the  face  of  the  decree,"  within 
the  meaning  of  the  rule,  is  different  in  Eng- 
land and  in  this  country.  In  England  the 
decree  embodies  the  substance  of  the  bill, 

Pleadings  and  answers.    In  the  courts  of  the 
United  States  the  decree  usually  contains  a 
mere  reference  to  the  antecedent  pro- 
SSI      ceedings    *without   embodying   them. 
But  for  the  purpose  of  examining  all 
errors  of  law,  the  bill,  answers  and   other 
proceedings  are,  in  our  practice,  as  much  a 
part  of  the  record  before  the  court  as  the 
decree  itself;  for  it  is  only  by  a  comparison 
with  the  former  that  the  correctness  of  the 
latter  can  be  ascertained.     Story's   Eq.   PI.  § 
407;  Putnam  v.  Day,  22  Wall.  U.  S.  R.  60. 
In  this  case  we  have  endeavored  to  show 


that  there  is  no  error  in  the  decree  complained 
of,  and  if  we  be  right  in  that  respect  there 
can  of  course  be  no  good  ground  for  a  bill  of 
review.  The  only  ^ound  for  relief  relied  on 
in  the  bill  of  review  which  we  have  not 
already  disposed  of  is  the  claim  to  a  mechan- 
ics' lien  under  the  statute,  by  virtue  of  which 
priority  seems  to  be  claimed  for  Wroten,  not 
only  over  Armat  and  the  other  judgment 
creditors  of  the  hotel  company,  but  also  over 
the  national  bank.  The  articles  of  agreement 
between  Wroten  and  the  hotel  company  bore 
date  on  the  14th  of  Augiist,  1866,  and  was 
recorded  in  the  corporation  court  of  Fred- 
ericksburg on  the  2d  day  of  October,  1866, 
from  which  latter  date  he  was,  no  doubt, 
I  entitled  to  a  mechanics'  lien  on  the  said 
property  under  the  statute.  But  that  lien 
was  posterior  and  subordinate  to  the  lien  of 
the  said  bank  under  the  said  deed  of  trust  in 
their  favor,  recorded  on  the  27th  of  June, 
1866,  and  was  in  fact  merged  in  the  lien  by 
deed  of  trust  afterwards  taken  by  Wroten  as 
aforesaid  to  secure  the  same  debt,  in  which 
deed  it  was  expressly  declared  that  the  prop- 
erty conveyed  was  subject  to  the  prior  lien  in 
favor  of  the  bank  as  aforesaid.  There  is  in 
the  record  no  copy  of  the  said  articles  of 
agreement;  no  doubt  because  the  lien  acquired 
by  having  them  recorded  was  considered  by 
Wroten  as  merged  in  the  lien  of  the  deed  of 
trust  as  aforesaid.  The  effect  of  the  said 
deed   of   trust   of   the    27th    of   June,    1866, 

wlis  to  enure  to  the  benefit  of  all 
262      ♦the  then  existing  creditors  of  the  hotel 

company  pro  rata,  which  effect  was  not 
denied  by  Wroten,  though  he  was  not  one  of 
the  existing  creditors,  but  was  a  subsequent 
creditor  of  the  hotel  company,  and  was  thus 
postponed  to  all  of  the  said  existing  creditors. 
But  he  contended  that  this  right  of  the  said 
existing  creditors  ought  to  be  confined  to  the 
property  in  the  condition  in  which  it  was  on 
the  27th  day  of  June,  1866,  when  the  said  deed 
of  trust  for  the  benefit  of  the  bank  was  re- 
corded. In  this,  however,  he  was  clearly 
wrong,  and  the  court  below  accordingly 
decided  that  the  said  existing  creditors  had 
priority  over  Wroten  in  regard  to  the  prop- 
erty in  the  condition  it  was  in  at  the  time  of 
the  sale  thereof  under  the  decree.  The  prop- 
erty was  first  cried  out  to  Wroten  as  the 
highest  bidder  therefor,  and  he  claimed  to  be 
entitled  to  the  property  as  such  highest  bid- 
der, though  he  did  not  comply  with  the  terms 
of  sale.  The  court,  however,  held  that  the 
said  sale  was  not  valid,  declined  to  confirm 
it,  and  decreed  a  resale,  which  was  accord- 
ingly made.  Thus  the  only  apparent  grounds 
of  complaint  which  Wroten  had  to  the  final 
decree  when  rendered  were  the  two  before 
referred  to,  viz:  that  the  prior  lien  of  the 
existing  creditors  should  be  confined  to  the 
property  in  the  condition  it  was  in  when  that 
decree  was  rendered;  and,  secondly,  that  he 
ought  to  have  been  confirmed  as  purchaser. 
But  he  took  no  appeal  and  apparently  acqui- 
esced in  the  final  decree  until  more  than  two 
years  thereafter,  when  he  had  become  a  bank- 
rupt, and  when  his  assignee  in  bankruptcy 
filed  the  said  bill  of  review.  But  did  not  therein 
rely  on  either  of  the  said  two  grounds. 
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We  think  the  court  below  did  not  err  in 
dismissing  the  said  bill. 

It  may  be  proper,  before  concluding  our 
opinion  in  this  case,  to  notice  an  objec- 
868  tion  taken,  for  the  first  *time,  in  the 
petition  for  an  appeal  in  this  case,  that 
the  deed  of  trust  of  the  27th  day  of  June, 
1866,  before  referred  to,  "did  not  have  affixed 
thereto  the  seal  of  the  said  hotel  company, 
nor  was  the  said  hotel  company  by  name  a 
party  to  the  same."  To  the  said  objection  a 
short  but  all-sufficient  answer  is,  that  it  comes 
"too  late."  It  was  not  made  in  the  appel- 
lant's answer  to  the  original  bill,  nor  in  the 
progress  of  the  original  suit,  nor  in  the  bill 
of  review,  nor  in  the  proceedings  on  that  bill. 
But,  on  the  contrary,  the  validity  of  that 
deed,  as  a  deed  duly  executed  by  the  said  cor- 
poration, was  admitted  by  the  appellant, 
either  expressly  or  by  plain  imphcation, 
throughout  the  proceedings  in  the  cause  in 
the  court  below.  Had  such  an  objection  been 
made  in  the  court  below  while  the  cause  was 
pending  therein,  all  foundation  for  it,  if  any 
such  in  fact  existed,  might  have  been  com- 
pletely removed  by  the  most  conclusive  proof 
exhibited  by  the  National  Bank  of  Freder- 
icksburg. Instead  of  making  the  objection, 
if  there  was  any  foundation  for  it,  at  the 
proper  time,  the  validity  of  the  deed  was, 
tacitly  at  least,  admitted.  There  was  a  de- 
cree for  a  sale  in  pursuance  of  it,  all  the 
creditors  of  the  hotel  company,  except  the 
appellant,  united  in  becoming  purchasers  of 
the  property  at  said  sale  in  proportion  to 
their  claims,  credit  was  ^iven  by  them  on 
their  said  claims  for  their  ratable  propor- 
tions of  the  purchase  money,  the  property 
was  conveyed  to  them,  a  final  decree  was 
entered  in  the  cause,  and  not  until  after 
a  decree  was  made  dismissing  the  bill  of  re- 
view filed  by  the  appellant  several  years 
after  the  final  decree  was  rendered  in  the 
original  suit,  was  the  objection  aforesaid 
made.  It  would  doubtless  not  be  a  difficult 
matter,  even  now,  to  show  that  the  objec- 
tion is  unfounded;  but  as  it  is  wholly  un- 
necessary to  do  so,  this  opinion  will,  there- 
fore, here  be  ended. 

864  *We  are  of  opinion  that  there  is  no 

error  in  the  decree  appealed  from, 
and  that  the  same  ought  to  be  affirmed; 
-which  is  decreed  accordingly. 

Decree  affirmed. 
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*Redd  V.  Ramey  St  als. 

January   Term,    1879,    Richmond. 


B.  obtains  a  decree  against  his  guardian  and  his  sure- 
ties for  a  certain  sum  of  money;  and  sues  out  an 
execution,  which  is  levied,  and  a  forthcoming  bond 
taken,  and  forfeited.  The  court  on  its  chancery 
side,  on  notice  to  the  obligors  in  the  forthcoming 
boad,  renders  a  judgment  in  favor  of  R  against 
them;  and  this  judgment  is  docketed — ^Hbld: 

1.  JudiTBient — ^Validity. — The    judgment    is    a 
valid  Ittdgmcnt,  and  having  been   docketed,  it  is 


notice  which  will  affect  all  subsequent  purchasen 
of  land  from  any  of  the  defendants  in  the  judg- 
ment. 

This  was  a  suit  in  equity  in  the  county 
court  of  Henry  county,  afterwards  removed 
to  the  circuit  court  of  said  county,  instituted 
by  Edmund  B.  Redd  to  enforce  the  satisfac- 
tion of  a  judgment  recovered  by  him,  against 
John  H.  Redd,  Peter  R.  Ramey,  Overton  R. 
Dillard,  and  John  H.  Jamerson,  upon  a  for- 
feited forthcoming  bond.  The  object  of  the 
suit  was  to  subject  the  lands  held  by  said 
Ramey  at  the  date  of  the  judgment;  a  part 
of  which  land  had  been  sold  by  Ramey  to 
John  R.  Robertson,  and  of  which  John  R^ 
Robertson  had  sold  a  part  to  Henry  C.  Robh 
ertson.  These  and  a  number  of  others,  in- 
cluding several  brothers  and  sisters  of  the 
plaintiff,  who  held  similar  judgments  against 
the  same  parties,  were  made  defendants,  and 
the  prayer  of  the  bill  was  that  the  land  still 
in  the  possession  of  Ramey  and  that  sold  to 
John  R.  Robertson  might  be  sold  to  satisfy 
the  judgments  recovered  by  the  plaintiff 
and  his  brothers  and  sisters. 

266  ♦John  R.   Robertson  answered,  aver- 
ring he  was  a  purchaser  for  valuable 

consideration  fully  paid  up,  and  without 
notice,  either  actual  or  constructive,  of  the 
judgments  of  the  plaintiff,  or  of  any  other  per- 
son. He  insisted  that  the  judgments  were 
rendered  on  forthcoming  bonds  taken  on  exe- 
cutions sued  out  on  decrees  in  a  chancery 
suit,  and  the  judgments  on  the  bonds  having 
been  rendered  on  the  chancery  side  of  the 
court,  were  of  no  force  or  validity,  and  when 
docketed  did  not  amount  to  any  notice  what- 
ever; and  that  neither  the  decrees  nor  the 
forth  coming  bonds  had  been  docketed. 

The  cause  came  on  to  be  heard  on  the  8th 
of  May,  1873,  when  the  court  held  that  the 
lien  asserted  by  the  plaintiff  on  the  land  of 
John  R.  Robertson  had  no  legal  validity, 
and  dismissed  the  bill  as  to  said  John  R. 
and  Henry  C.  Robertson.  And  thereupon 
Edmund  B.  Redd  applied  to  this  court  for 
an  appeal;  which  was  allowed.  The  only 
question  in  the  cause  in  this  court  was  as 
to  the  lien  of  the  judgment;  and  on  this 
question  the  facts  are  stated  by  Judge 
Christian  in  his  opinion. 

Kean  &  Davis,  for  the  appellant. 
James  Alfred  Jones,  for  the  appellees. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  decree  of 
the  circuit  court  of  Henry  county  declaring 
that  the  lien  asserted  by  the  appellant  has 
no  validity,  and  dismissing  his  bill  against 
the  appellees,  John  R.  and  Henry  C.  Rob- 
ertson, is  plainly  erroneous. 

The  orders  of  the  circuit  court  of  Henry 
entered  on  the  chancery  side  thereof 

267  on  the  5th  day  of  September,  •1859, 
were  in  form  and  legal  effect  judg- 
ments,   and    cannot    be    held    to    be    mere 
awards  of  executions. 

The  appellant,  Edmund  Redd,  together 
with  his  brothers  and  sisters,  had,  in  a  chan* 
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eery  suit  instituted  in  the  circuit  court  of 
Henry,  recovered  against  their  guardian 
and  his  sureties  a  decree  for  various  amounts 
due  to  each  of  them — ^the  amount  decreed  in 
favor  of  the  appellant  being  $583.23  with 
interest  thereon  from  the  12th  July,  1858. 
till  paid.  Upon  this  decree  executions  were 
sued  out  and  levied,  and  forthcoming  bonds 
taken.  These  forthcoming  bonds  were  for- 
feited, and  judgments  entered  in  the  follow- 
ing form  in  favor  of  the  appellant,  and  in 
the  same  form  as  to  the  other  wards: 

This  day  came  the  plaintiff  by  his  attorney, 
and  it  appearing  to  the  satisfaction  of  the 
court  that  the  defendants  have  had  legal 
notice  of  this  motion,  they  were  solemnly 
called,  but  came  not.  And  thereupon,  on 
motion  of  the  plaintiff,  it  is  considered  bv 
the  court  that  he  recover  against  the  defend- 
ants the  sum  of  twelve  hundred  and  eighty- 
nine  dollars  and  fifty-two  cents,  the  penalty 
of  the  said  bond,  and  his  costs  by  him  about 
his  motion  in  this  behalf  expended;  and  the 
said  defendants  in  mercy,  &c.  But  this  judg- 
ment is  to  be  discharged  by  the  payment  of 
six  hundred  and  forty- four  dollars  and  seven- 
ty-six cents  with  interest  thereon,  at  the  rate 
of  six  per  centum  per  annum,  from  the  27th 
day  of  June,  1859,  till  paid,  and  the  costs. 

This  judgment  was  regularly  docketed  on 
the  lien  docket  in  the  clerk's  office  of  the 
county  court  of  Henry.  From  the  date  of 
such  docketing  it  was  a  lien  upon  all  the 
real  estate  of  the  defendants,  and  was  notice 
to  all  purchasers  of  the  same. 

Before  the  act  of  1842  (Sess.  Acts,  1842,  ch. 
71,  §  2)  a  forthcoming  bond  forfeited  had  the 

force  of  a  judgment,  and  the  clerk,  on 
968      motion,  awarded  execution  ^thereon. 

But  by  said  act  the  bond  forfeited  and 
returned  had  no  longer  the  force  of  a  judg- 
ment; but  the  court  was  directed,  after  no- 
tice, to  grant  judgment  and  award  execution. 

It  is  now  provided  by  statute  "that  the 
obligor  in  such  forfeited  bond  shall  be  liable 
for  the  money  Uierein  mentioned,  with  in- 
terest thereon  from  the  date  of  bond  till 
paid,  and  the  costs;  the  obligee  or  his  per- 
sonal representative  shall  be  entitled  to 
recover  the  same  by  action  or  motion." 
Code  1860,  ch.  189,  §  3.  Although  a  forfeited 
forthcoming  bond  when  returned  to  the 
clerk's  office  has  the  force  of  a  judgment, 
yet  there  may  be  a  judgment  rendered  by 
the  court,  by  motion  or  action,  thereon. 
See  Code  1849,  ch.  189,  S  2. 

It  is  plain,  under  these  statutes,  that  the 
order  referred  to  above  is  in  terms  and  legal 
effect  a  judgment,  and,  being  recorded,  is  a 
lien  on  all  the  lands  of  the  defendants  and 
those  in  the  hands  of  purchasers  conveyed 
after  the  docketing  of  said  judgment. 

The  court  is  therefore  of  opinion  that  the 
decree  dismissing  the  plaintiff's  bill  as  to 
the  purchasers,  John  R.  and  Henry  C. 
Robertson,  is  erroneous.  And  for  this 
cause  the  said  decree  mtrst  be  reversed  and 
the  cause  remanded. 

The  court  is  further  of  opinion  that  the 
said  circuit  court  ought  to  have  referred  to 


one  of  its  commissioners,  to  ascertain  and 
report,  the  lands  in  the  hands  of  John  H. 
Redd,  Peter  R.  Ramey,  Overton  H.  Dillard, 
and  John  H.  Jamerson,  and  that  said  hen 
shall  first  be  enforced  against  the  lands  of 
the  principal  debtor,  John  H.  Redd;  and 
if  not  sufficient  to  satisfy  said  lien,  then  to 
be  apportioned  amon^  the  sureties  in  accord- 
ance with  the  principles  laid  down  by  this 

court  in  Horton  &  als.  v.  Bond,  28 
S68       Gratt.  815;  and  for  that  ♦purpose  all 

proper  parties  interested  in  such  ap- 
portionment shall  be  brought  before  said 
circuit  court. 

The   decree   was  as   follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  decree 
of  the  said  circuit  court  of  Henry  county, 
declaring  that  the  lien  asserted  by  the  appel- 
lant has  no  validity  and  dismissing  his  bill 
against  the  appellees,  John  R.  and  Henry  C. 
Robertson,  is  erroneous.  It  is,  therefore,  de- 
creed and  ordered  that  the  said  decree  be 
reversed  and  annulled,  ami  that  the  appel- 
lant recover  against  appellees  his  costs  by 
him  expended  in  the  prosecution  of  his  appeal 
and  writ  of  supersedeas  here.  And  this  court 
now  proceeding  to  enter  such  decree  as  the 
said  circuit  court  ought  to  have  rendered,  it 
is  therefore  adjudged,  ordered  and  decreed 
that  the  order  of  the  circuit  court  of  Heary 
county,  entered  on  the  chancery  side  thereof 
on  the  5th  day  of  September,  1859,  was  in 
form  and  legal  effect  a  judgment,  and  having 
been  regularly  docketed  on  the  lien  docket  ki 
the  clerk's  office  of  the  county  court  of  Henry, 
was  a  lien  upon  the  lands  of  the  said  Peter 
R.  Ramey  sold  and  conveyed  to  the  said 
John  R.  and  Henry  C.  Robertson  after  the 
recordation  of  said  judgment,  and  that  said 
lands  in  their  hands  are  liable  to  said  judg- 
ment lien,  and  that  the  same  be  enforce 
against  them.  It  is,  therefore,  decreed  an<l 
ordered  that  this  cause  be  remanded  to  saitl 
circuit  court,  with  instructions  to  said  court 
to  direct  an  enquiry  by  one  of  its  commis- 
sioners to  ascertain  and  report  before  pro- 
ceeding to  enforce  the  Hen  of  said  judg- 
ment against  the  lands  in  the  hands 
870  *of  the  said  John  R.  and  Henry  C. 
Robertson,  whether  the  principal 
debtor,  John  H.  Redd,  was  possessed  of  any 
real  estate  on  which  said  judgment  was  a 
lien,  and  also  what  real  estate  was  in  the 
possession  of  Peter  R.  Ramey,  Overton  R. 
Dillard,  and  John  H.  Jamerson;  and  upon 
the  report  of  the  commissioner  the  said  cir- 
cuit court  shall  proceed  to  enforce  said 
judgment  lien  according  to  the  rights  of  the 
parties  to  this  suit;  and  it  is  further  decreed 
and  ordered  that  John  H.  Jamerson  and  the 
heirs  of  Overton  R.  Dillard  be  made  parties 
to  this  suit;  all  of  which  is  ordered  to  be 
certified  to  the  said  circuit  court  of  Henry 
county. 


Decree  reversed. 
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changed  in  its  fiduciary  character;  and  the 
rights  of  other  creditors  were  not  prejudiced 
by  the  delay  in  reforming  and  correcting 
the  report  of  the  master  in  this  respect,  in- 
asmuch as  they  would  have  been  no  better 
off  if  his  debt  had  been  classed  with  the 
fiduciary  debts  from  the  beginning. 

The  court  is  of  opinion,  therefore,  that 
there  is  no  error  in  the  decree  of  the  circuit 
court,  and  that  the  same  be  affirmed. 

Decree  affirmed. 


304  *Young  ft  als.  v.  Devries  ft  als. 

January   Term,    1879,    Richmond. 

1.  Transfer  of  Land  under  Unrecorded 
Agreement.* — Land  sold  and  purchased  under  a 
written  contract  wu.ch  has  not  been  recorded, 
though  the  purchasers  have  paid  all  the  purchase- 
money  ard  have  been  for  years  in  possession  under 
their  contract  before  a  judgment  has  been  recov- 
ered against  their  vendor,  is  liable  to  satisfy  the 
judgment. 

2.  Transfer  of  Land  nnder  Parol  Avree- 
ment.f-:— Land  sold  and  purchased  under  a  parol 
contract,  the  purchasers  having  paid  the  purchase- 
money,  and  having  been  put  in  possession,  and 
holding  the  possession  under  the  contract  before  a 
judgment  has  been  recovered  against  their  vendor, 
is  not  liable  to  satisfy  the  judgment. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Loudoun  county  brought  by  Devries, 
Stephens  &  Co.  to  subject  certain  parcels  of 
land  which  had  been  sold  by  Tazewell  Lov- 
ctt  to  satisfy  a  judgment  they  had  recovered 
against  said  Lovett  in  August,  1866.  The 
suit  was  a  creditor's  bill  in  behalf  of  all  the 
lien  creditors  of  Lovett.  The  bill  sets  out 
five  parcels  of  land  which  had  been  sold  to 
different  persons,  all  the  deeds  for  which  had 
been  admitted  to  record  since  the  plaintiff's 
judgment  was  docketed.  But  it  appeared 
that  these  purchasers  had  been  in  posses- 
sion of  their  land  some  of  them  as  early  as 
1854,  and  none  later  than  1862,  and  that  they 
had  paid  all  the  purchase-money.  Three  of 
them  had  entered  under  written  contracts, 
which  had  not  been  recorded;  the  others  seem 
to  have  entered  under  parol  contracts. 

The  court  below  held  that  all  the  land  was 
subject   to  the   lien  of  the   plaintiffs' 

305  judgment,  and  a  report  *having  been 
made  by  a  commissioner  showing  the 

different  judgments  against  Lovett,  which 
were  liens  upon  the  land,  and  their  amount 
and  priorities,  at  the  April  term,  1873,  the 
court  made  a  decree  that  these  purchasers 

*Tranafer  of  Land  nnder  Unrecorded 
Aifreement— Rilfht     of  Jndarment  Creditors. 

—See  Dobyn's  adm'x  v.  Waring,  82  Va.  159;  March, 
Price  &  Co.  v.  Chambers,  30  Gratt.  299  and  note. 

tTransfer  of  T^and  nnder  Parol  Agrree- 
ment — Rlirlit    of    Jndvment    Creditors. — See 

Burkholder  v.  Ludlam,  30  Gratt.  255  and  note;  Floyd, 
Tr.,  V.  Harding,  28  Gratt.  401;  Long  v.  Hagerstown 
Agr.  Imp.  Mfg.  Co.,  30  Gratt.  665;  Trout's  adm'r,  v. 
Warwick,  Tr.,  77  Va.  731;  Hurt's  adm'x  v.  Prilla- 
man,  79  Va.  257;  Powell  v.  Bell's  adm'r,  81  Va.  222. 


should  pay  these  debts,  or  commissioners 
named  should  proceed  to  sell  the  lands. 
And  thereupon  Youhg  and  the  other  purchas- 
ers  of  the   lands   obtained   an   appeal. 

Heaton,  for  the  appellants. 

There  was  no  counsel  for  the  appellees. 

CHRISTIAN,  J.  This  case  is  before  us 
on  appeal  from  a  decree  of  the  circuit  court 
of  Loudoun  county. 

The  bill  was  filed  by  the  appellees,  Devries, 
Stephens  &  Co.,  for  the  purpose  of  enforcing 
their  judgment  lien  agamst  certain  lands  in 
the  hands  of  the  vendees  of  their  judgment 
debtor,  Tazewell  Lovett. 

At  the  August  term,  1866,  of  the  county 
court  of  Loudoun,  the  appellees  recovered  a 
judgment  against  Lovett  for  the  sum  of 
$1,305.44  with  interest  from  April  10th,  1866, 
and  $6.33  costs. 

This  judgment  was  docketed  on  the  15th  day 
of  November,  1866.  An  execution  proving 
unavailing,  this  suit  was  instituted  to  enforce 
the  lien  of  said  judgment  against  the  real 
estate  of  said  Lovett.  Under  the  proceed- 
ings in  this  suit  certain  real  estate  of  Lovetfs 
was  sold  and  the  proceeds  distributed  among 
his  creditors  according  to  the  priority  of 
these  liens.  But  after  the  distribution  of 
the  fund  realized  by  this  sale  there  still  re- 
mained an  unpaid  balance  due  to  the  ap- 
pellees, Devries,  Stephens  &  Co.,  amounting 
to  the  sum  of  $821.63  on  the  1st  November. 
1871.     Thereupon  they  filed  an  amended  bill 

in  the  same  cause,  in  which  they 
306      '^charge  that  in  addition  to  the  lands 

already  sold  to  satisfy  liens  against 
Lovett  they  have  a  lien,  by  reason  of  their 
said  judgment,  against  certain  tracts  of  land 
which  formerly  constituted  a  part  of  the  real 
estate  of  Lovett,  and  which  had  been  sold 
by  him;  and  they  seek  by  their  amended 
bill  to  subject  these  lands  in  the  hands  of 
Lovett's  vendees  to  the  satisfaction  of  the 
unpaid  balance  of  their  judgment. 

The  bill  alleges  that  Tazewell  Lovett,  the 
judgment  debtor,  was  the  owner  of  five  sev- 
eral tracts  of  land,  which  he  had  conveyed 
to  the  several  parties  therein  named,  and 
^^inst  which  they  insist  that  they  have  the 
right  to  enforce  their  judgment  lien  in  the 
hands  of  the  alienees  of  Lovett. 

Lot  No.  1  is  described  as  a  parcel  of  land 
in  the  county  of  Loudoun,  containing  five 
acres,  three  roods  and  eight  poles,  which 
was  conveyed  by  Lovett  and  wife  to  one 
Frederick  Miller  by  deed  acknowledged  on 
the  9th  of  January,  1868,  and  put  on  record 
on  the  lOth  January,  1868. 

Lot  No.  2  is  described  as  a  tract  of  land 
lying  in  said  county,  containing  ten  acres, 
and  conveyed  by  Lovett  and  wife  to  Ellen 
Kelly,  Mary  Kelly  and  Michael  Kelly  by 
deed  acknowledged  on  the  25th  January, 
1867,  and  recorded  on  the  8th  March,  1867. 

Lot  No.  3  is  described  as  a  parcel  of  land 
lying  in  said  county,  containing  five  acres, 
and  conveyed  by  Lovett  and  wife  to  Mary 
Kelly,  Margaret  Kelly,  John  Kelly  and 
Catharine   Kelly  by  deea  dated  November 
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27th,  1866,  acknowlec&ed  12th  January,  1867, 
and  recorded  on  the  23d  January,  1867. 

Lot  No.  4  is  described  as  a  tract  of  land 
lying  in  said  county,  containing  two  hundred 
and  sixteen  acres,  two  roods  and  seventeen 
perches  of  land,  which  was  conveyed  by 
Lovett  and  wife  to  Abram  Young 
807  ♦by  deed  dated  2d  February,  1863,  but 
not  recorded  until  17th  December,  1866. 

Lot  No.  5  is  described  as  a  tract  of  land 
lying  in  said  county  of  Loudoun,  containing 
twenty-nine  and  a  half  acres,  conveyed  by 
Lovett  and  wife  to  William  Brislau  and 
Michael  Brislau  by  deed  bearing  date  13th 
December,  1866,  and  was  put  upon  record 
on  the  14th  December,  1866. 

Against  all  these  five  tracts  of  land  the 
appellees  (plaintiffs  in  the  court  below)  are 
seeking  to  enforce  their  judgment  liens; 
and  the  vendees  of  each  tract  are  made 
parties  defendant. 

The  case  was  heard  upon  the  bills,  orig- 
inal and  amended,  and  answers  to  the  same, 
and  the  depositions  of  witnesses,  and  the 
circuit  court  held  by  the  decree  appealed 
from  that  all  these  lands  are  liable  to  the 
lien  of  the  appellees'  judgment  docketed  on 
the  15th  November,  1866,  and  decreed  a  sale 
of  said  lands  in  default  of  payment  of  the 
amounts  ascertained  by  said  decree  to  be 
due.  From  this  decree  an  appeal  was  al- 
lowed by  this  court. 

I  am  of  opinion  that  this  decree  is  in  part 
erroneous.  By  the  answers  of  the  defend- 
ants and  the  evidence  filed  with  the  record, 
it  is  plain  that  according  to  the  repeated 
decisions  of  this  court  a  part  of  these 
tracts  of  land  above  mentioned  were  not 
liable  to  the  enforcement  of  the  appellees' 
lien  as  against  them  in  the  hands  of  Lov- 
ett's  vendees. 

The  three  first-named  lots  or  tracts  of 
land — to-wit:  that  sold  to  Frederick  Miller, 
that  sold  to  Ellen  Kelly  and  others,  and  that 
sold  to  Mary  Kelly  and  others — were  sold  to 
the  parties  respectively  under  a  written 
contract,  and  it  is  shown  by  the  pleadings 
and  the  proofs  in  the  cause  that  these  parties 
took  possession  of  the  same  under  these  writ- 
ten contracts.  None  of  these  contracts  were 
ever  recorded.  As  to  these,  the 
SOB  *lien  of  the  judgment  was  properly  en- 
forced. They  come  within  the  very 
terms  of  the  statute,  which  declares  that 
"every  such  contract,  every  deed  conveying 
such  estate  or  term,  and  every  deed  of  gift  or 
deed  of  trust  or  mortgage  conveying  real  es- 
tate or  goods  and  chattels  shall  be  void  as 
to  creditors  and  subsequent  purchasers  for 
valuable  consideration  without  notice,  until 
and  except  from  the  time  it  is  duly  admitted 
to  record  in  the  county  or  corporation 
wherein  the  property  embraced  in  such  con- 
tract or  deed  may  be." 

This  statute  has  been  construed  by  this 
court  in  two  very  recent  cases.  See  Eidson 
V.  Huff,  29  Gratt.  338.  and  March,  Price  & 
Co.  V.  Chambers,  30  Gratt.  29. 

Under  these  decisions,  the  alienees  of 
Lovett  going  into  possession  under  a  written 
contract,  which  they  had  failed  to  have 
recorded,  and  there  being  no  evidence  of  a 


pre-existing  parol  agreement,  cannot  assert 
their  title  against  the  lien  ot  the  judgment 
creditor  of  their  vendor.  If  any  injustice  is 
done  to  them  in  subjecting  the  lands  in  their 
hands  to  the  judgments  rendered  against  their 
vendor,  it  is  due  to  their  negligence.  The 
law  pointed  out  to  them  a  plain  duty :  that  of 
putting  on  record  the  evidence  of  their  title. 
Having  failed  to  do  so,  the  loss  must  fall 
upon  them.  As  was  well  said  by  Judge 
Staples  in  Eidson  v.  Huff,  supra,  p.  344: 
"This  court  cannot  construe  away  a  plain 
statute  to  avoid  cases  of  individual  hard- 
ship. The  lecrislature  has  thought  proper  to 
f>lace  all  written  contracts  for  the  sale  of 
and  upon  the  same  footing  as  deeds  of 
conveyance,  so  far  as  they  come  within  the 
influence  of  the  registration  acts;  and  we 
have  no  alternative  but  to  enforce  the  law 
as  it  is  written." 

I  think,  therefore,  it  is  clear  that  the 
decree  of  the  circuit  court  enforcing  the 
judgment  lien  against  lands  in  the  hands 
of  those  alienees  of  Lovett  who  went 
809  *into  possession  of  the  same  under  a 
written  contract,  unrecorded,  must  to* 
this  extent  be  affirmed. 

But  I  am  further  of  opinion  that  so  mucb 
of  said  decree  as  subjects  the  lands  in  the 
possession  of  Abram  Young  and  William 
and  Michael  Brislau  is  erroneous.  These- 
last-named  purchasers  (together  with  Os- 
borne, who  purchased  a  small  portion  of  the 
tract  sold  to  Young,)  were  let  into  possession 
under  a  parol  agreement,  and  having  paid 
the  purchase-money,  and  being  in  a  condition 
to  call  upon  the  vendor  for  specific  execution 
before  the  judgment  was  rendered,  upon  the 
principles  settled  by  this  court  in  Floyd, 
trustee,  v.  Harding,  and  cases  there  cited,  the 
judgment  cannot  be  enforced  against  these 
lands.  They  were  not  held  under  titles  which 
come  within  the  influence  of  the  registration 
acts,  but  under  equitable  titles  which  could 
not  be  affected  by  the  provisions  of  those  acts. 

It  is  useless  to  repeat  here  a  discussion  of 
the  principles  which  governed  the  court  in 
protecting  the  vendees  in  possession  under 
such  a  title  against  a  judgment  rendered 
against  the  vendor.  It  is  sufficient  to  refer 
to  the  case  of  Floyd,  trustee,  v.  Harding, 
supra,  where  the  whole  subject  is  elaborately 
discussed  by  Judge  Staples,  and  to  adopt 
his  views  in  that  case  as  applicable  to  this. 
See  also  Withers  v.  Carter,  4  Gratt.  407; 
Briscoe  v.  Ashby  &  als.,  24  Gratt.  454;  Borst 
V.  Nalle,  28  Gratt.  423;  Shipe,  Cloud  &  Co. 
V.  Repass,  28  Gratt.  716. 

I  am  therefore  of  opinion  that  so  much  of 
the  decree  of  the  circuit  court  of  Loudoun  as 
enforces  the  execution  of  the  judgment  lien 
against  the  lands  in  the  hands  of  the  appel- 
lees. Young.  William  Brislau,  Michael  Bris- 
lau and  Osborne,  is  erroneous,  and  that  it 
be  reversed,  and  that  the  same  in  all  other 

respects  be  affirmed. 
310  *S.TAPLES  and  BURKS.  Fs,  con- 

curred in  the  opinion  of  CHRISTIAN,  J. 

MONCURE,  P.,  concurred  in  the  decree, 
but  with  great  reluctance. 

ANDERSON,  J.,  dissented. 
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The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  no  error  in  the  said  decree  of  the  cir- 
cait  court  so  far  as  and  to  the  extent  that  the 
said  decree  enforces  the  judgment  lien  of  the 
appellees  against  the  lands  conveyed  bv 
Tazewell  Lovett  to  the  purchasers,  Frederick 
Miller,  Ellen  Kelly,  Mary  Kelly,  Michael 
Kelly,  Margaret  Kelly,  John  Kelly,  Catha- 
rine Kelly,  and  Thomas  Kelly,  all  of  the 
aforesaid  named  parties  having  purchased 
said  lands  and  taken  possession  of  the  same 
under  written  contracts  with  said  Tazewell 
Lovett;  which  contracts  have  never  been 
recorded,  and,  not  being  recorded,  are  under 
the  statute  void  as  to  creditors.  But  the  court 
is  further  of  opinion  that  the  said  decree  of 
the  circuit  court,  so  far  as  and  to  the  extent 
that  it  enforces  the  judgment  lien  of  the 
appellees  against  the  lands  sold  to  Abram 
Young,  William  Brislau,  Michael  Brislau  and 
Samuel  Osborne,  is  erroneous,  the  court  being 
of  opinion  that  these  lands  having  been  pur- 
chased under  a  parol  agreement,  and  the  pur- 
chase-money, or  a  lar^e  part  thereof,  haying 
been  paid  and  the  parties  having  been  let  into 
possession  of  the  same  under  said  parol  agree- 
ment, which  was  not  susceptible  of  being 
recorded,  and  therefore  not  coming  within  the 
provisions  of  the  registration  acts,  and  were 
not  liable  to  the  lien  of  the  judgment 
811  *against  the  vendor  Lovett,  it  is  there- 
fore decreed  and  ordered  that  for  this 
error  the  said  decree  of  the  said  circuit  court 
be  reversed  and  annulled,  and  that  the  appel- 
lants, Abram  Young,  William  Brislau,  and 
Michael  Brislau,  recover  against  the  appellees 
their  costs  by  them  expended  in  the  prosecu- 
tion of  their  appeal  and  supersedeas  here; 
and  this  cause  is  remanded  to  said  circuit 
court  to  be  further  proceeded  in,  in  accordance 
with  this  decree  and  with  the  principles  de- 
clared in  the  opinion  of  the  court  filed  in  this 
cause;  all  of  which  is  ordered  to  be  certified 
to  the  said  circuit  court  of  Loudoun  county. 

Decree  affirmed   in  part,  and    reversed    in 
part. 


818      *Colley'8  Adm'r  v.  Sheppard'a  Adm'r. 

Janaary   Term,    1879,    Richmond. 

In  an  action  of  debt  upon  a  bond  by  C's  administra- 
tor against  S*s  administrator,  profcrt  of  the  bond 
is  excused  on  the  ground  that  it  was  lost  by  acci- 
dent. S's  administrator  pleads  payment,  and  special 
pleas  in  which  he  avers  that  the  bond  was  not  lost 
or  destroyed  by  accident,  but  was  destroyed  by  the 
obligee  in  her  lifetime,  with  the  intention  and  for 
the  purpose  of  releasing  S  from  the  payment  of  the 
debt,  and  this  he  is  ready  to  verify;  and  issues  were 
made  up  on  the  pleas.  On  the  trial  of  the  cause 
the  defenduit  insists  the  plaintiff  should  first  prove 
to  the  satWaction  of  the  court  the  original  existence 
of  the  bond  and  its  loss,  and  it  was  agreed  that  all 
the  evidence  in  the  caase  shall  be  heard,  and  the 
defendsnt  may  move  to  exclude  it;  and  on  his 
motion  all  the  evidence  was  excluded — ^Held: 
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1.  Pleading — Coafeasion.* — Every  pleading 
is  taken  to -confess  such  traversable  matter  on  the 
other  side  as  it  does  not  deny.  The  pleas,  thcrf- 
fore,  confess  the  original  existence  of  the  bond  as 
described  in  the  declaration  and  its  destruction. 
There  was,  therefore,  no  necessity  on  the  plain- 
tiff to  prove  to  the  satisfaction  of  the  court  the 
original  existence  and  loss  of  the  bond  before 
receiving  testimony  as  to  its  contents. 

2.  Same — QveattoB  for  Jnry. — ^If  the  pleas 
put  in  issue  the  loss  of  the  bond,  then  that  issue 
must  be  tried  by  the  jury;  and  if  there  was  eyi- 
dence  introduced  before  the  jury  bearing  on  the 
question  of  the  loss  of  the  bond,  it  was  for  tbe 
jury  to  decide  upon  the  sufficiency  of  the  evi- 
dence to  establish  the  loss;  and  it  was  error  in 
the  court  to  exclude  it. 

8.  Same — ^Decialon  In  Thia  Caae. — If  it  was 
incumbent  on  the  plaintiff  to  prove  the  original 
existence  and  the  loss  of  the  bond,  before  proving 
its  contents,    the  evidence  was  sufficient  in  this  case. 

This  was  an  action  of  debt  upon  a  bond 
brought  in  March,  1860,  in  the  circuit 
318  court  of  the  city  of  Richmond  *by  Wil- 
liam L.  White,  Jr.,  as  administrator  of 
Nancy  Colley,  deceased,  against  Joseph  M. 
Sheppard.  The  declaration  set  out  a  bond 
for  $723,  bearing  date  the  8th  of  January, 
1856,  payable  on  demand,  executed  by  Shep- 
pard to  Nancy  Colley  in  her  lifetime,  which 
having  been  lost  by  accident  the  plaintiff 
could  not  make  profert  thereof. 

In  May,  1860,  Sheppard  demurred  to  the 
declaration,  and  the  plaintiff  joined  in  the  de- 
murrer. And  no  further  proceedings  seems 
to  have  been  taken  in  the  case  until  December, 
1865,  when  a  scire  facias  was  issued  to  re- 
vive the  suit  against  Thomas  Pollard,  per- 
sonal representative  of  Sheppard.  And  the 
case  was  continued  from  time  to  time  until 
June,  1873.  At  the  June  term.  1873,  the  court 
overruled  the  demurrer,  and  the  defendant 
pleaded  payment,  and  tendered  three  special 
pleas,  to  which  the  plaintiff  objected.  The 
court  sustained  the  objection  to  the  first  spe- 
cial plea,  but  overruled  it  as  to  the  second  and 
third.  The  plaintiff  replied  generally  to  the 
two  special  pleas,  and  the  plea  of  payment; 
and  issues  were  made  up  upon  these  pleas. 

The  defendant  did  not  except  to  the  opin- 
ion of  the  court  respecting  the  first  special 
plea;  but  the  plaintiff  excepted  to  the  ad- 
mission of  the  second  and  third  of  these 
pleas.    The  pleas  are  as  follows: 

First  plea.  And  the  said  defendant,  by 
James  Lyons,  his  attorney,  comes  and  de- 
fends the  wrong,  &c,  and  says  that  the  plain- 
tiff ought  not  to  have  or  maintain  his  action 
against  him,  because  he  says  that  the  said 
bond  in  the  declaration  mentioned  has  not 
been  lost  or  destroyed  by  accident,  as  the 
plaintiff  has  in  his  r'^claration  stated,  and  of 
this  he  puts  himself     pon  the  country,  &c. 

Second  plea.  And  for  a  further  plea 
in  this  behalf,  this  defendant  says  that  the 

*Ple«diiiv  PaTment  —  Gonfemiion  nail 
A-rsldance. — The  principal  case  was  cited  in  Nor- 
veil's  adm'r  v.  Little,  79  Va.  141,  to  support  the  prop- 
osition that  the  plea  of  payment  is  a  confession  and 
avoidance,  and  concludes  the  party  from  denying  the 
execution  of  the  deed  as  set  forth  in  the  pleadings. 
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plaintiflF  ought  not  to  have  or  maintain  his 
action  against  him,  because   he   says 

814  that  the  ♦writing  obligatory  mentioned 
in  the  declaration  was  not  lost  or  de- 
stroyed by  accident,  but  was  destroyed  by  the 
obligee  in  the  said  writing  obligatory,  with 
the  intention  and  for  the  purpose  of  releasing 
the  said  Joseph  M.  Sheppard  from  the  pay- 
ment of  the  debt  mentioned  therein,  and 
this  the  said  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment,  &c. 

Third  plea.  And  for  a  further  plea  in  this 
behalf,  the  said  defendant  says  that  the  said 
plaintiff  ought  not  to  have  or  maintain  his 
action  against  him,  because  he  says  that  the 
writing  obligatory  mentioned  in  the  declara- 
tion was  not  lost  or  destroyed  by  accident, 
but  was  destroyed  by  the  obligee  in  the 
said  writing  obligatory,  with  the  intention 
and  for  the  purpose  of  releasing  the  said 
J.  M.  Sheppard  from  the  payment  of  the 
debt  mentioned  therein,  and  therefore  the 
defendant  says  that  the  said  Nancy  CoUey 
released  and  discharged  him  from  the  said 
obligation  and  from  the  payment  of  the  said 
sum  of  money  in  the  writing  obligatory 
mentioned,  and  this  he  is  |eady  to  verify; 
wherefore  he  prays  judgment,  &c. 

The  cause  came  on  to  be  tried  at  the  same 
term  of  the  court.  After  the  jury  was  sworn, 
and  the  plaintiff  introduced  his  first  witness, 
the  counsel  for  defendant  stated  that  they 
should  insist  that  the  plaintiff  should  first 
prove  the  original  existence  of  the  bond 
referred  to  in  the  declaration,  and  thereafter 
its  loss;  and  that  upon  this  question  the 
evidence  should  be  addressed  to  the  court, 
and  the  fact  of  the  existence  and  loss  of  the 
bond  established  to  the  satisfaction  of  the 
court  before  any  secondary  evidence  of  its 
contents  could  be  presented  to  the  jury; 
after  which  the  examination  of  witnesses 
was  permitted  to  proceed  before  the  court 
:»nd  the  jury,  with  a  reservation  to  the  de- 
fendant of  the  right  to  move  to  exclude  the 
evidence  from  the  consideration  of  the  jury, 
upon  the  ground  of  its  insufficiency  to 

815  establish  the  facts  ♦necessary  to  entitle 
the    plaintiff   to   introduce    secondary 

evidence  of  the  contents  of  the  said  bond. 

The  trial  then  proceeded.  The  plaintiff 
and  a  number  of  witnesses  were  examined  on 
his  behalf,  and  also  one  for  the  defendant; 
and  when  all  the  evidence  had  been  sub- 
mitted to  the  jury,  the  defendant  moved  the 
court  to  exclude  all  the  evidence  which  had 
been  offered  from  the  consideration  of  the 
jury,  upon  the  ground  that  the  evidence  was 
not  sufficient  to  establish  the  loss  of  the 
bond,  so  as  to  enable  the  plaintiff  to  introduce 
secondary  evidence  of  its  contents.  This 
motion  the  court  sustained,  and  excluded  tho 
evidence.  And  the  plaintiff  excepted,  setting 
out  the  evidence  in  his  bill  of  exceptions. 

There  was  a  verdict  and  judgment  for  the 
defendant,  and  thereupon  the  plaintiff  applied 
to  a  judge  of  this  court  for  a  writ  of  error 
and  supersedeas;  which  was  awarded.  The 
view  taken  of  the  evidence  bv  tb's  c^nrt  is 
presented  in  the  opinion  of  ST-\PLES.  J. 

Jno.  B.  Young  and  C.  White,  for  the  ap- 
pellant. 


Wm.  W.  Crump  and  Bev.  T.  Crump,  for 
the  appellee. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  action  of  debt  brought  in  the 
circuit  court  of  Richmond  city  on  a  bond 
executed  by  Joseph  M.  Sheppard  on  the  8th 
January,  1856,  to  Nancy  Colley,  the  plaintiff, 
intestate.  The  declaration  avers  that  the 
bond  having  been  lost  by  accident  the  plaintiff 
cannot  produce  the  same  in  court.  The  de- 
fendant pleaded  payment,  and  he  also  ten- 
dered three  special  pleas  in  writing,  to  the 
filing  of  which  the  plaintiff  objected.  The 
court  sustained  the  objection  to  the  first  plea, 
and  overruled  it  as  to  the  second  and  third 
pleas.     And  thereupon  the  plaintiff  re- 

316  plied  generally  *to  the  special  pleas 
and  to  the  plea  of  payment.  The  spe- 
cial pleas  allege  in  substance  that  the  bond 
was  not  lost  or  destroyed  by  accident,  but 
was  destroyed  by  the  obligee  in  her  lifetime 
with  the  intention  and  for  the  purpose  of 
releasing  the  defendant  from  the  payment 
of  the  debt;  and  the  defendant  was  thereby 
released  and  discharged  from  the  obligation 
and  from  the  payment  of  the  debt  therein 
mentioned.  After  the  jury  was  sworn,  and  the 
plaintiff  had  introduced  his  first  witness,  the 
counsel  for  the  defendant  stated  they  would 
insist  that  the  orig^inal  existence  of  the  bond 
and  its  loss  should  be  established  to  the 
satisfaction  of  the  court  before  secondary 
evidence  of  its  contents  could  be  offered  to 
the  jury.  This  being  understood,  the  exam- 
ination of  the  witnesses  was  proceeded  with, 
subject  to  the  right  of  the  defendant  to  move 
to  exclude  the  evidence  from  the  jury. 

After  the  testimoney  was  concluded  on  both 
sides  the  defendant  submitted  his  motion  to 
exclude  the  evidence,  upon  the  ground  that 
it  was  not  sufficient  to  establish  the  loss  of 
the  bond,  so  as  to  enable  the  plaintiff  to 
introduce  secondary  evidence  of  its  contents. 
This  motion  was  sustained  by  the  court,  and 
the  evidence  excluded;  to  which  the  plain- 
tiff excepted.  And  thereupon  the  jury 
rendered  a  verdict  for  the  defendant. 

The  only  question  we  have  to  consider  is 
whether  the  court  erred  in  this  ruling.  It 
may  be  well  to  premise  that  at  common  law, 
when  an  action  is  brought  upon  a  bond  or 
other  writing  obligatory,  the  plaintiff  is 
required  to  make  profert  of  the  instrument; 
that  is,  to  bring  it  into  court.  The  object  of 
the  profert  is  to  enable  the  court  to  inspect 
the  writing  and  to  see  that  it  is  a  good  deed, 
and  to  put  it  in  the  power  of  the  defendant 
to  examine  it,  and  that  he  may  see  if  it  be 
really   his    deed,    and    plead    non    est 

317  factum  if  it  is  not.     *If,  however,  the 
bond  has  been   lost  or  destroyed  by 

accident,  or  by  the  defendant  himself,  or  be 
in  his  possession,  and  the  fact  be  set  forth 
in  the  declaration,  it  will  be  a  good  excuse 
for  not  making  profert.  When  the  plaintiff 
alleges  the  loss  of  the  instrument,  he  is  re- 
quired to  give  some  evidence  that  the  paper 
once  existed,  and  that  a  bona  fide  and  dili- 
gent search  has  been  unsuccessfully  made  for 
I  it  in  the  place  where  it  was  most  likely  to  be 
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found,  if  the  nature  of  the  case  admits  of 
such  proof.  The  object  of  the  proof  is  merely 
to  establish  a  reasonable  presumption  of  the 
loss  of  the  instrument;  and  this  is  a  prelimi- 
nary enquiry  addressed  to  the  discretion  of 
the  court,  and  not  to  the  jury.  This  rule  is 
founded  on  the  idea  that  the  writing  itself  is 
the  best  evidence  of  the  agreement  of  the 
parties;  and  if  one  of  them  be  permitted  to 
hold  back  the  original  when  he  could  produce 
it,  and  substitute  for  it  secondary  evidence, 
the  door  would  be  opened  not  merely  to  mis- 
takes, but  to  the  grossest  frauds.  Greenl. 
on  Evidence,  §  558.  It  is,  however,  obvious 
that  the  parties  may,  by  their  form  of  plead- 
ing, not  only  dispense  with  all  proof  of  the 
existence  and  contents  of  the  instrument, 
but  they  may  supersede  the  necessity  of 
adducing  the  preliminary  proof  of  its  loss, 
usually  required  in  such  cases.  Every  plead- 
ing is  taken  to  confess  such  traversable  mat- 
ter on  the  other  side  as  it  does  not  deny. 
The  plea  of  release,  or  payments,  admits 
the  execution  of  the  deed,  as  set  forth  in  the 
declaration,  and  concludes  the  party  from  de- 
nying and  the  jury  from  finding  against  the 
fact.  Stephen  on  Plead.  90,  207;  2  Tucker 
Com.  212.  The  plea  of  release,  or  payment, 
is  therefore  a  plea  in  confession  and  avoid- 
ance. It  confesses  the  original  cause  of 
action,  as  charged  in  the  declaration,  and 
relies  upon  affirmative  matter  in  avoidance. 
In  the  case  before  us.  the  special 
818  pleas  *already  mentioned  admit  the 
bond  as  described  in  the  declarations, 
and  they  set  up  a  release  of  the  debt  by  a 
destruction  of  the  instrument  by  the  obligee. 
Both  pleas  conclude  with  a  verification  and 
a  prayer  of  judgment.  The  plaintiff  replies 
generally,  putting  himself  on  the  country, 
and  the  defendant  adds  the  similiter.  Pleas 
of  this  sort  are  necessarily  in  confession  and 
avoidance.  They  put  the  onus  probandi  upon 
the  defendant,  and  they  give  him  the  right  to 
open  and  conclude.  Young  v.  Highland, 
9  Gratt.  16.  The  same  thing  is  true  with 
reference  to  the  plea  of  payment. 

It  is  very  true  that  the  special  pleas  also 
contain  a  denial  of  the  loss  of  the  bond,  but 
we  do  not  understand  the  defendant  thereby 
intends  to  insist  that  the  bond  was  in  exist- 
ence when  the  suit  was  brought,  or  the  plea 
pleaded,  and  to  raise  a  distinct  issue  upon 
that  point.  What  he  means  is  to  affirm  the 
destruction  of  the  instrument  by  the  act  of 
the  obligee,  as  distinguished  from  its  loss 
or  destruction  by  accident.  If  this  is  not  a 
correct  construction  of  the  pleas — if  they  are 
to  be  construed  as  denying  the  loss  of  the 
bond,  and  thereby,  in  effect,  affirming  it  is  in 
existence — they  are  inconsistent  with  them- 
selves, for  the  gravamen  of  the  defence  is  the 
destruction  of  the  bond.  We  have  h^re  then 
a  case  in  which  both  parties  are  agreed  as  to 
the  contents  of  the  bond;  both  admit  it  no 
longer  in  existence,  and  the  utter  impossi- 
bility of  producing  it;  and  yet  the  court 
excludes  all  the  evidence  relating  to  the  bond, 
because  the  proof  of  loss  is  not  sufficient 
to  let  in  evidence  of  its  contents.  Secondary 
evidence  is  rejected  in  this  class  of  cases  upon 
the  idea  that  the  writing  is  in  the  possession 


of  the  party  claiming  under  it,  or  within  his 
control,  and  may  be  purposely  withheld. 
But  surely  no  such  presumption  can  arise 
when  both  parties  assume  that  the  paper 
is  no  longer  in  existence.  Ordinarily 
319  the  ^plaintiff  must  show  that  he  has 
made  bona  fide  and  diligent  search  for 
the  instrument.  But  it  is  difficult  to  sec  of 
what  advantage  the  most  diligent  search  can 
be  when  the  defendant  himself  admits  the 
destruction  of  the  bond  and  bases  his  claim 
to  a  discharge  upon  that  very  ground. 

It  will  be  understood,  of  course,  that  what 
has  been  already  said  has  reference  to  the 
issues  joined,,  and  to  the  case  as  it  was  pre- 
sented to  the  circuit  court  when  the  motion 
was  made  to  exclude  the  evidence.  No  evi- 
dence had  been  offered  upon  the  plea  of 
payment.  There  was  no  pretence  of  any 
payment,  and  it  is  apparent  that  plea  had  been 
filed  merely  as  a  matter  of  form.  The  real 
and  only  matter  of  controversy  was  whether 
the  obligor  had  been  released  from  the  pay- 
ment of  the  debt  in  the  manner  claimed  in 
the  two  special  pleas,  and  this  the  defendant 
averred  he  was  ready  to  verify. 

But  if  we  ard  mistaken  altogether  in  the 
view  presented,  if  the  pleas  are  to  be  construed 
as  negativing  the  loss  of  the  bond,  and  as  pre- 
senting a  distinct  issue  upon  that  point  and 
thereby  imposing  upon  the  plaintiff  the  onus 
of  showing  the  loss,  then  the  question  was 
one  for  the  jury  and  not  for  the  court.  When 
the  plaintiff  alleges  the  loss  or  destruction 
of  the  bond  by  accident,  it  is  merely  an 
excuse  for  the  omission  to  produce  it  in 
court,  and  to  enable  him  so  prove  its  con- 
tents; and,  as  already  stated,  this  is  a  mat- 
ter for  the  determination  of  the  court.  Bat 
the  defendant  may,  if  he  pleases,  by  plea 
controvert  the  loss  of  the  bond,  and  he  may 
traverse  the  excuse  for  the  omission  of  a 
profert.  The  counsel  for  the  defendant  have 
themselves  produced  the  authorities  for  this, 
some  of  which  may  be  found  in  1  Chitty  on 
Plead.  379,  and  note;  Poreh  v.  Cresswell, 
14  Eng.  Law  &  Equity  R.  385;  South  Pad- 
dock V.  Higgins,  2  Root  R.  482. 
880  *  Whether  a  plea  of  this  sort  is  a  plea 

in  bar  or  in  abatement,  is  a  question 
not  free  from  difficulty.  The  point  does  not 
arise  in  this  case,  and  we  need  not  answer 
it.  A  traverse  necessarily  involves  an  issue 
of  fact  to  be  tried  by  a  jury,  as  any  other 
issue  in  the  case.  The  •  testimony  adduced 
by  the  plaintiff  bore  directly  upon  the  ques- 
tion of  the  loss  of  the  instrument,  and 
whether  it  was  sufficient  for  the  purpose 
was  a  question  to  be  determined  by  the 
jury,  and  not  by  the  court.  Upon  the  most 
familiar  principles  the  weight  of  the  evi- 
dence is  a  matter  for  the  jury  exclusively. 
When,  therefore,  the  circuit  court  excluded 
all  the  evidence  upon  the  ground  stated,  it 
violated  this  principle  and  invaded  the  pro- 
vince of  the  jury. 

But  discarding  this  view  entirely,  we  arc 
of  opinion  that  a  sufficient  foundation  was 
laid  to  warrant  the  court  in  receiving  sec- 
ondary evidence  of  the  contents  of  the  bond. 
It  was  in  proof  that  Mrs.  Colley  died  in  the 
year  1857.    This  suit  was  brought  in  1860  by 
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her  administrator,  and  was  tried  in  1873 — six- 
teen years  after  the  death  of  the  obligee.  Dur- 
ing all  this  time  the  bond  has  been  missing. 
The  administrator,  who  was  examined  as  a 
witness,  did  not  find  it  among  the  papers  of 
his  intestate ;  he  has  never  seen  it  or  had  it  in 
his  possession.  It  seems  that  Mrs.  Colley 
died  at  the  house  of  Andrew  McDonell, 
where  she  had  resided  a  short  time.  Mc- 
Donell  was  dead  when  the  case  was  tried. 
It  was  proved,  however,  he  had  possession 
of  some  of  her  papers;  whether  the  bond  was 
among  them  it  is  not  material  for  us  now  to 
enquire.  He  certainly  made  a  careful  search 
for  the  missing  paper  in  his  house  after  the 
death  of  Mrs.  Colley,  and  failed  to  find  any 
trace  of  it.  In  addition  to  this  evidence, 
every  person  with  whom  this  lady  lived,  or 
who  had  ever  had  possession  of  her  papers, 
was  examined  as  a  witness,  with  the 
SSI  exception  of  a  *Mrs.  Frazer;  and  it 
appeared  that  none  of  them  could 
give  any  information  of  the  bond.  So  far 
as  Mrs.  Frazer  is  concerned,  the  circum- 
stances detailed  by  the  witnesses  exclude 
the  idea  that  she  could  have  thrown  any 
light  on  the  subject. 

It  must  be  borne  in  mind  that  the  party 
setting  up  the  instrument  is  only  bound  to 
establish  a  reasonable  presumption  of  its  loss. 
When  a  person  with  whom  the  obligee  has 
lived  and  died,  after  a  careful  search,  has 
been  unable  to  find  any  trace  of  the  paper — 
when  the  administratior,  the  legal  and  proper 
custodian,  has  never  seen  it,  and  can  give  no 
account  after  exhausting  all  the  sources  of 
information  accessible  to  him,  and  when  six- 
teen years  have  elapsed  since  the  death  of  the 
obligee,  and  the  bond  is  still  missing,  it  may 
be  fairly  presumed  that  it  is  not  in  existence. 
In  practice,  when  there  is  no  ground  of  sus- 
picion that  the  paper  is  intentionally  sup- 
pressed, nor  any  discernable  motive  for 
deception,  the  courts  are  extremely  liberal  in 
regard  to  secondary  evidence.  The  rule  must 
be  so  applied  as  to  promote  the  ends  of  jus- 
tice and  guard  against  fraud  and  imposition. 
If  the  circumstances  justify  a  well-grounded 
belief  that  the  original  paper  is  kept  back  by 
design,  no  secondary  evidence  ought  to  be 
admitted;  but  where  no  such  suspicion  at- 
taches, and  the  paper  is  of  that  description 
that  no  doubt  can  arise  as  to  the  proof  of  its 
contents,  there  can  be  no  danger  in  admit- 
ting secondary  evidence.  This  is  the  rule 
laid  down  in  Cowen  &  Hill's  notes  to  4 
Phillips  on  evidence,  1223,  and  approved  by 
this  court  in  Corbett  v.  Nutt,  18  Gratt  624. 

Here  there  can  be  no  possible  doubt  of  the 
contents  of  the  paper;  and  so  far  from  there 
being  any  suggestion  that  it  is  in  existence 
and  kept  back  by  design,  the  defendant  him- 
self claims  that  the  bond  has  been  destroyed. 
In  every  view  that  may  be  taken  the 
S82  court  *erred  in  excluding  the  evidence. 
The  whole  question  was  whether  the 
bond  had  been  lost  or  accidentally  destroyed, 
or  intentionally  destroyed  by  Mrs.  Colley, 
with  a  view  of  discharging  the  obligor  from 
the  payment  of  the  debt.  The  evidence  ad- 
duced on  both  sides  bore  directly  on  this  point, 
and  was  peculiarly  proper  for  the  considera- 


tion of  the  jury.  By  the  form  of  the  plead- 
ings the  onus  was  upon  the  defendant  of 
showing  the  release  claimed  by  him;  and 
that  was  to  be  done  by  proof  of  the  destruc- 
tion of  the  bond  by  the  obligee;  and  upon 
this  issue  he  had  the  right  to  open  and  con- 
clude.   Young  V.  Highland,  9  Gratt.  16. 

With  respect  to  the  first  special  plea  in 
writing  tendered  by  the  defendant,  no  ex- 
ception was  taken  to  the  action  of  the  court 
rejecting  it.  That  plea  is,  therefore,  no  part 
of  the  record,  and  we  are  not  at  liberty  to 
consider  it.    Toneray  v.  White,  9  Leigh,  347. 

Upon  the  whole,  we  are  of  opinion  to  re- 
verse the  judgment  of  the  circuit  court,  to 
set  aside  the  verdict,  and  grant  the  plaintiff 
a  new  trial. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  excluding  from  the 
jury  the  evidence  set  out  in  the  exceptions  of 
the  plaintiff  in  error.  Wherefore,  for  the 
error  aforesaid,  &c.  And  this  court,  proceed- 
ing to  render  such  judgment  as  the  said  cir- 
cuit court  ought  to  have  rendered,  it  is 
considered  b^  the  court  that  the  judgment 
of  the  said  circuit  court  be  reversed  and  an- 
nulled, the  verdict  set  aside,  and  a  new  trial 
awarded  the  plaintiff  in  error. 

Judgment  reversed. 


888  '^Steptoe  v.  Flood's  Adm'r. 

January   Term,    1879,    Richmond. 

1.  laaae    out     of    Clianeerjr — fiTldenee. — On 

the  trial  of  an  issue  out  of  chancery  the  plaintiff  in 
the  issue  relies  upon  a  receipt  to  which  there  is  an 
attesting  witness,  but  both  the  witness  and  the 
principal  are  dead.  The  plaintiff  having  proved  the 
handwriting  of  the  witness,  the  defendant  may  in- 
troduce the  testimony  of  witnesses  to  prove  that 
*  the  name  of  the  principal  to  the  receipt  is  not  in 
his   handwriting. 

2.  Appeal — Conlltct  of  Teatimony — Verdtct 
of  Jury. — There  being  great  conflict  of  opinion 
among  the  witnesses  as  to  the  genuineness  of  the 
handwriting  of  the  principal  to  the  receipt,  the  ver- 
dict of  the  jury  against  it  will  not  be  disturbed. 

8.  Jnrora  Impeachlav  Verdict.* — The  court 
will  not  set  aside  the  verdict  of  the  jury  on  the 
certificate  or  affidavit  of  two  of  the  jurors,  that  they 

*Jarora  Impeaching  Verdict. — The  general 
rule  is  that  the  testimony  of  jurors  ought  not  to  be  re- 
ceived to  impeach  their  own  verdict.  Danville  Bank 
V.  Waddill's  adm'r,  31  Gratt.  469,  citing  principal 
case;  Price's  ex'or  v.  Warren,  1  H.  &  M.  38S;  Shobe 
V.  Bell,  1  Rand.  39;  Kotner  v.  Rankin's  heirs,  11 
Gratt.  420;  Bull  v.  Commonwealth,  14  Gratt.  673; 
Thompson  v.  Commonwealth,  8  Gratt.  637;  Elam  v. 
Commercial  Bank,  86  Va.  92;  Ilamsbargcr's  adm'r  v. 
Kenney,  6  Gratt.  287;  Reed  v.  Commonwealth,  22 
Gratt.  924;  Moses  v.  Cromwell,  78  Va.  671.  Com- 
pare Moffet  V.  Bowman,  6  Gratt.  21;  Cochran  v. 
Sheet,  1  Wash.  79;  Miller  v.  Wills,  95  Va.  351;  Gra- 
ham V.  Bank,  45  W.  Va.  703;  State  v.  Cobbs,  40  W. 
Va.  724;  Probst  v.  Braeunlich,  24  W.  Va.  357;  Rey- 
nolds V.  Thompkins,  23  W.  Va.  229. 
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thought  the  receipt  proved  and  ought  to  be  consid- 
ered; but  the  other  members  of  the  jury  insisted 
that  the  receipt  had  nothing  to  do  with  the  case, 
and  they  were  persuaded  against  their  judgment  to 
consent  to  the  verdict,  and  that  it  is  now  against 
their  judgment. 
•4.  Same — General  Rule. — It  is  the  general  rule 
in  ordinary  trials  that  a  verdict  will  not  be  dis- 
turbed upon  the  affidavits  of  jurors;  and  this  is  so 
in  the  case  of  an  issue  out  of  chancery,  especially. 

The  controversy  involved  in  this  case  has 
been  pending,  in  a  variety  of  forms,  for 
more  than  twenty  years.  It  was  founded  on 
a  check  dated  December  23,  1854,  drawn  by  W. 
J.  Read  on  the  cashier  of  the  Farmers  Bank 
of  Virginia  at  Lynchburg,  payable  to  Quarles 
&  Steptoe,  or  order,  for  five  hundred  dollars. 
The  said  Read  claimed  to  have  loaned  the 
s^id  check  to  the  said  Quarles  &  Steptoe,  who 
were  partners;  and  that  they  were  jointly 
indebted  to  him  in  the  amount  thereof. 
They  having  made  default  in  the  pay- 
3S4  ment  of  said  claim.  *and  he  having 
transferred  the  same  to  Henry  D.  Flood, 
on  the  12th  day  of  January,  1857,  an  action  of 
assumpsit  was  brought  in  the  circuit  court 
of  Bedford  county  in  the  name  of  said  Read, 
plaintiff,  for  the  benefit  of  said  Flood,  against 
the  said  Quarles  &  Steptoe,  defendants,  to 
recover  the  amount  of  the  said  check.  On 
the  29th  day  of  April,  1857,  the  defendants 
plead  non-assumpserant  to  the  action,  to 
which  the  plaintiff  replied  generally,  and 
the  trial  of  the  issue  thus  joined  was  deferred 
until  the  next  term.  On  the  28th  day  of 
April,  1860,  the  said  issue  was  tried  by  a 
jury,  which  found  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  five  hundred 
dollars,  with  interest  from  the  23d  of  Decem- 
ber, 1954,  and  judgment  was  thereupon  ren- 
dered in  favor  of  the  plaintiff  against  the 
defendants  for  the  said  sum  of  five  hun- 
dred dollars  with  legal  interest  thereon  from 
the  said  23d  day  of  December,  1854.  till 
pa^rnaent,  and  his  costs  by  him  about  hie 
suit  in  this  behalf  expended. 

Upon  the  trial  of  the  cause  the  defendant 
Steptoe  tendered  three  several  bills  of  excep- 
tions to  opinions  of  the  court,  which  bills 
w«re  made  a  part  of  the  record  in  the  cause, 
and  were  to  the  effect  following,  to- wit: 

In  the  first  bill  it  is  in  substance  stated, 
that  when  the  cause  was  called  for  trial  the 
defendant  Steptoe  moved  the  court  for  leave 
to  withdraw  the  joint  plea  of  both  defend- 
ants (the  defendant  Quarles  making  no' 
objection  thereto)  and  to  file  his  separate 
plea  "that  the  said  defendants  did  not  as- 
sume upon  themselves  in  manner  and  form 
as  said  plaintiff  hath  in  his  declaration  al- 
leged, and  of  this  he  puts  himself  upon  the 
country";  the  counsel  for  the  defendant 
Steptoe  stating  that  the  defence  relied  on 
was,  that  the  demand  in  controversy  was  the 
individual  liability  of  said  Quarles,  and  not 
of  the  firm  of  Quarles  &  Steptoe,  and  that  he 
wished  to  introduce  said  Quarles  as  a 
325  *witness  to  prove  this  defence,  and  for 
that  reason  he  wished  to  plead  sepa- 
rately for  Steptoe;  and  the  court  refused  to 
permit  the  jomt  plea  to  be  withdrawn  and 


the  above  plea  to  be  filed;  and  then  said  de- 
fendant asked  leave  to  file  said  plea  in 
addition  to  that  heretofore  filed;  which  the 
court  refused.  And  to  the  said  action  of 
the  court  the  defendant  Steptoe  excepted. 

In  the  second  bill  it  is  in  substance  stated 
that  "upon  the  trial  of  the  cause  the  plaintiff 
offered  to  read  in  evidence  the  deposition  of 
N.  H.  Campbell  in  the  following  words  and 
figiires,  to-wit:"  Then  follows  the  said  dep- 
osition as  taken  by  Joseph  C.  Lawrence,  a 
commissioner  for  the  state  of  Virginia,  at 
his  office,  in  the  city  of  New  York,  in  the 
state  of  New  York,  on  the  23d  of  April,  1858, 
in  which  deposition  are  the  fc-llowing  ques- 
tions, propounded  by  the  plaintiff  to  the  wit- 
ness, and  the  following  answers  thereto: 

"Question.  Examine  the  accompanying 
account  and  protested  check  and  state  what 
you  know  of  them? 

"Answer.  I  have  examined  the  account 
and  protested  check  referred  to  in  the  ques- 
tion, and  for  their  identification  as  the  papers 
before  me  I  have  marked  the  protest  2,  and 
the  account  S.  I  recognized  the  protested 
check  as  a  paper  which  was  placed  in  ray 
hands  as  an  attorney  by  William  J.  Read, 
the  plaintiff,  as  evidence  of  the  amount  of  a 
debt  claimed  by  him  of  the  defendants.  The 
account  I  also  recognize  as  a  paper  exhib- 
iting the  result  and  items  of  a  settlement 
had  in  my  presence,  as  hereinafter  stated, 
between  the  plaintiff  and  the  defendant, 
Quarles,  of  individual  transactions  thereto- 
fore had  between  them. 

"Question.  State  whether  you  presented 
the  check  as  evidence  of  Read's  claim  against 
Quarles  &  Steptoe,  what  took  place  at  the 
time,  and  what  was  said  by  Quarles,  what 

by  Steptoe? 
8S6  *" Answer.    I  did  exhibit  the  check, 

and  protest  to  each  of  the  defendants 
stating  the  plaintiff's  claim;  that  it  had  been 
loaned  to  them,  and  that  he,  having  paid  the 
same,  was  entitled  to  recover  the  amount  so 
paid  back  from  them.  Quarles,  whom  I  spoke 
to  several  times  on  the  subject,  uniformly  ad- 
mitted the  statement  on  which  the  claim  was 
based  to  be  correct  and  just,  as  often  declared 
that  it  should  be  paid.  I  also  presented  the 
claim  to  the  defendant  Steptoe  along  with 
an  account  for  a  small  sum  purporting  to  be 
due  from  the  defendants  to  the  plaintiff.  On 
looking  over  the  papers,  Steptoe  said  he  would 
pay  the  account,  but  the  amount  of  the  check 
was  to  be  taken  care  of  by  Quarles ;  and  that 
Quarles  said  there  were  unsettled  individual 
accounts  between  Read  and  himself,  upon  an 
adjustment  of  which  this  sum  would  be  in- 
cluded and  settled;  think  the  plaintiff  was 
standing  near  enough  to  us  for  me  to  call 
to  him  and  repeat  the  substance  of  what 
Steptoe  had  said.  The  plaintiff,  in  reply, 
stated  to  both  Steptoe  and  myself  that  upon 
a  settlement  of  individual  matters  between 
Quarles  and  himself  that  Quarles  would 
fall  considerably  in  his  debt.  I  then  re- 
marked to  Steptoe  that  Quarles  admitted 
the  check  to  have  been  loaned  to  Quarles 
&  Steptoe  by  the  plaintiff;  and  that  upon 
that  admission  I  thought  it  could  be  re- 
covered at  law,  and  if  so  it  would  be  better 
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to  settle  it  without  suit.  He  dissented  from 
me,  but  finally  said  he  would  again  see  Quarles 
in  regard  to  it.  He  did  so,  and  in  a  short  time 
afterwards  told  me  that  he  should  not  pay  the 
claim.  About  the  time  that  Steptoe  told  me 
his  final  determination  not  to  pay  it,  Quarles 
came  out  and  told  the  plaintiff  he  had  better 
not  press  the  matter  further  then,  as  it  should 
all  be  made  all  right.  Everything  in  the 
foregoing  answer  relating  to  the  inter- 
SS7  view  *with  Steptoe  occurred  in  the 
street  in  Liberty,  near  the  hotel." 
There  are  other  questions  and  answers 
in  the  deposition,  but  they  need  not  be  re- 
peated here. 

To  the  reading  of  the  said  deposition  the 
defendant  Steptoe  objected,  because  it  was 
taken  without  any  commission,  both  because 
the  paper  purporting  to  be  a  commission  was 
not  signed  by  the  clerk;  and  also  because 
the  commissioner  who  took  it  did  not  certify 
it  was  taken  in  pursuance  of  any  commission, 
&c.    The  clerk  and  deputy  clerk  were  also 
examined  in  regard  to  the  commission  and 
deposition;    and   thereupon    the    court   per- 
mitted the  deposition  to  be  read  as  evidence 
upon  the  trial  of  the  suit;  to  which  action 
of  the  court  the  defendant  Steptoe  excepted. 
In  the  third  bill  it  is,  in  substance,  stated 
that  after  the  jury  were  sworn  the  defendant 
Steptoe  offered  to  introduce  the  said  Quarles 
as  a  witness  to  prove  that  the  demand  sued 
for  was  the  individual  debt  of  said  Quarles, 
and    that    there    was    no    liability    of    said 
Steptoe  therefor,  to  which  the  plaintiff  ob- 
jected; and  thereupon  said  Quarles  offered 
to  withdraw  the  plea,  so  far  as  related  to 
himself,  theretofore  pleaded,  but  the  court 
refused  to  permit  him  to  do  so;  and  then 
leave  was  asked  to  permit  said  Quarles  to 
acknowledge    the    plaintiff's    action    to    en- 
able him  to  testify  for  said  Steptoe,  which 
the  court  refused  to  permit  said  Quarles  to 
do;  and  the  defendant  Steptoe  again  offered 
said  Quarles  as  a  witness,  the  counsel  for 
the    defendants    stating    that    Quarles    was 
making  no  defence,  and  that  the  proof  they 
offered  applied  wholly  to  said  Steptoe,  but 
the    court    again    refused     to     permit     said 
Quarles  to  testify.    To  all  of  which  acts  of 
the  court  in  this  bill  mentioned  the  defend- 
ant Steptoe  excepted. 
On  the  said  judgment  an  execution  was 
issued  and  levied  on  the  property  of 
828       said  Steptoe.  who  gave  a  ♦forthcom- 
ing bond,  on  which  there  was  a  judg- 
ment    and     award     of     execution,     which 
execution  was  issued,  but  had  not  been  re- 
turned on  the  14th  of  December,  1860,  when 
a  copy  was  made  of  the  said  record;  which 
was  no  doubt  intended  to  be  the  foundation 
of  an  application  for  a  writ  of  supersedeas 
to  said  judgment. 

About  the  date  last  mentioned,  the  said 
Steptoe  accordingly  applied  to  a  judge  of 
this  court  for  a  writ  of  supersedeas  as  afore- 
said, which  was  accordingly  awarded,  to-wit: 
in  December,  1860,  and  the  case  was  depend- 
ing in  this  court  from  that  time  until  the  27th 
of  October,  1868,  when  the  said  judgment 
was  unanimously  affirmed  by  the  court,  as 
may  be  seen   by   reference   to   the   case   of 


Steptoe  V.  Read,  for,  &c.,  19  Gratt.  pp.  1-13. 

The  plaintiff  Read  having  died  pending 
the  said  case  in  this  court,  a  writ  of  scire 
facias  was  sued  out  after  the  said  affirmance 
to  revive  the  said  judgment  on  the  forth- 
coming bond,  which  was  accordingly  re- 
vived on  the  7th  of  May,  1869;  and  more 
than  a  year  having  elapsed  after  the  said 
revival,  the  said  judgment  was  again  re- 
vived by  another  scire  facias,  and  a  judg- 
ment rendered  thereon  on  the  14th  of 
October,  1870.  It  seems  that  an  execution  on 
the  last-mentioned  judgment  having  been  re- 
turned "no  effects,"  and  both  Read  and  his 
assignee,  Flood,  having  died  (the  said  Read 
long  before),  Thomas  J.  Kirkpatrick,  as  ad- 
ministrator of  Flood,  filed  a  bill  in  the  said 
court  to  subject  the  real  estate  of  said  Steptoe 
to  the  payment  of  said  judgment. 

Pending  said  suit,  and  after  a  decree  had 
been  made  therein  for  a  sale  of  said  real 
estate,  to-wit:  the  7th  day  of  July,  1874,  the 
said  Steptoe  filed  his  bill  in  the  said  court 
against  the  said  Flood's  administrator  for 
the  purpose  of  enjoining  said  sale  and  ob- 
taining a  new  trial  of  the  said  cause  upon 
the  ground  alleged  in  said  bill,  "that  the 
check  for  $500,  upon  which  the  said  suit  was 
brought  and  judgment  rendered,  was 
889  given  by  said  Read  to  said  *Quarles  in 
part  payment  of  a  draft  drawn  by  said 
Ouarles  on  Dickinson,  Hill  &  Co.,  of  Rich- 
mond, for  $1,300,  and  that  said  Read  exe- 
cuted to  said  Quarles  a  receipt  showing 
that  fact,  and  by  which  it  appeared  that 
the  said  firm  of  Quarles  &  Steptoe  were  in 
no  manner  responsible  for  said  transaction; 
but  the  said  Quarles  had  mislaid  said  receipt, 
and  on  the  trial  of  the  case  the  same  could 
not  be  produced  to  be  used  in  evidence,  and 
the  said  Quarles  being  an  incompetent  wit- 
ness he  could  not  testify,  so  that  the  defend- 
ants were  deprived  of  the  benefit  of  the 
receipt  aforesaid,  which  would  have  necessa-- 
rily  defeated  the  action";  that  the  said  Step- 
toe, "who  was  and  is  the  only  responsible 
member  of  the  concern,  knew  nothing  at 
the  time  of  the  existence  of  such  a  paper. 
Since  the  rendition  of  the  judgment  aforesaid, 
and  its  affirmance  by  the  court  of  appeals, 
the  said  Quarles  has  found  the  said  receiot 
and  delivered  it  to  the  said  Steptoe,  who  filed 
the  same  with  the  aflfidavit  of  said  Quarles 
attached  thereto  as  part  of  the  said  bill.  It 
was  further  charged  in  said  bill  that  said 
Quarles  was  insolvent;  that  the  whole  bur- 
den of  said  judgment  falls  upon  said  Step- 
toe; that  at  the  time  of  the  trial  aforesaid 
he  did  not  know  of  the  evidence  above  referred 
to  except  from  the  declaration  of  Quarles, 
and  had  no  means  of  producing  the  same; 
that  he  used  due  diligence  to  discover  and 
produce  all  testimony  favorable  to  him  on 
the  trial  of  the  case,  and  that  he  has  only 
discovered  this  testimony  since  the  trial. 

Exhibit  No.  1,  filed  with  said  bill,  being 
the  affidavit  of  said  Quarles,  and  receipt 
thereto  appended  as  aforesaid,  is  in  these 
words: 

Affidavit. 

"I,  Jesse  L.  Quarles,  do  certify  that  the 
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receipt  appended  hereto,  dated  23d  day  of 

December,   1854,   was    executed   by   W.    L. 

Read  to  me  at  the  time  it  bears  date. 

330  *At  the  time  of  the  execution  of  the 
receipt  I  gave  to  said  Read  a  draft  on 

Dickmson,  Hill  &  Co.  for  $1,300,  which  he 
collected  in  part  payment  of  said  draft.  He 
gave  me  the  check  mentioned  in  the  receipt 
for  $500,  upon  the  Farmers  Bank  at  Lynch- 
burg, and  it  was  made  payable  to  Quarles  & 
Steptoe  at  my  request,  as  I  intended  to  use 
it  for  them  in  a  transaction  which  I  was  indi- 
vidually bound  to  pay.  I  further  certify 
that  when  the  suit  was  brought  on  said  check 
for  $500,  by  the  said  Read  against  Quarles  & 
Steptoe,  and  during  its  pendency  and  trial,  I 
searched  for  said  receipt  to  use  as  evidence 
to  show  that  Quarles  &  Steptoe  were  not 
liable  for  the  payment  of  the  same,  and  that 
,  it  was  given  in  part  payment  of  the  draft  on 
Dickinson,  Hill  &  Co.;  but  after  diligent 
search  I  was  unable  to  find  it,  the  same  be- 
ing mislaid.  After  the  judgment  was  ren- 
dered in  the  court  below,  and  while  the  case 
was  pending  in  the  supreme  court  of  ap- 
peals, in  looking  over  some  papers  I  found 
this  receipt  and  placed  it  in  the  hands  of 
John  R.  Steptoe." 

Receipt. 

"1854,  December  23d. 
"I  have  this  day  received  of  Jesse  L.  Quarles 
his  draft  upon  Dickinson,  Hill  &  Co.,  of 
Richmond,  for  $1,300;  for  which  I  have 
given  him  a  check  upon  the  Farmers  Bank 
at  Lynchburg  for  $500.  payable  to  Quarles 
&  Steptoe,  and  the  balance  upon  said  draft 
of  $800  I  am  to  pay  to  the  said  Quarles  as 
he  may  demand  it. 

"W.  J.  Read, 
"Teste : 

"Sampson   Karnes." 

On  the  same  day  of  the  filing  of  said  bill, 

to-wit:    the  7th  of  July,  1874,  an  injunction 

was   awarded   by   the   judge   of   said   court 

according  to  the  prayer  of  said  bill,  on  the 

terms  prescribed  in  the  order  award- 

331  ing  the  same.    ♦But  it  seems  that  the 
said     Steptoe    not    having    complied 

with  said  terms  for  several  years,  a  sale  of 
the  real  estate  of  said  Steptoe  was  made 
under  the  decree  obtained  to  subject  the 
same  to  sale  for  the  satisfaction  of  the 
judgment  liens  upon  it,  including  the  said 
judgment  in  the  name  of  said  Read's  admin- 
istrator for  the  benefit  of  said  Flood's  ad- 
ministrator. And  it  further  seems  that  said 
Steptoe  never  did  comply  with  said  injunc- 
tion order,  and  not  until  after  the  sale  of 
his  real  estate  aforesaid,  to-wit:  in  Decem- 
ber, 1875,  did  he  sue  out  process  on  his  said 
bill,  which  being  returned  executed  on  said 
Thomas  J.  Kirkpatrick,  administrator  of 
said  Henry  D.  Flood,  deceased,  that  defend- 
ant, in  February,  1876.  filed  his  answer  to 
the  said  bill,  to  which  the  plaintiff  replied 
generally. 

In  that  answer  the  said  defendant  stated  in 
substance,  among  other  things,  that  he  "de- 
nies that  said  check  was  given  to  said 
Quarles  in  part  payment  for  a  draft  on  Dick- 
inson, Hill   &  Co.,  or  in  payment  for  any 
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other  debt  or  thing.  He  denies  that  said 
transaction  was  on  account  of  Quarles  atone, 
and  insists  on  said  judgment  as  an  adjudica- 
tion of  all  questions  relating  to  said  trans- 
action. Respondent,  further  answering,  says 
that  he  is  well  acquainted  with  the  hand- 
writing of  the  said  William  J.  Read,  de- 
ceased, having  had  abundant  opportunities 
for  knowing  it  well,  and  upon  this  knowl- 
edge, as  upon  the  judgment  of  several  other 
excellent  judges  of  his  handwriting,  he  now 
says  he  does  not  admit  that  said  Read  ever 
executed  the  pretended  receipt  filed  as  exhibit 
No.  1  with  the  said  bill.  On  the  contrary, 
respondent  believes  and  here  declares  that 
the  same  is  not  genuine.  In  support  of  this 
allegation  and  denial  respondent  refers  to 
the  record  in  the  original  suit,  and  particu- 
larly to  the  bills  of  exceptions  taken  on  the 
trial  by  the  plaintiff  here  and  said  Quarles, 
in  which  they  declared  that  their  de- 
838  fence  ♦was  *that  the  demand  in  con- 
troversy was  the  individual  liability  of 
Jesse  L.  Quarles,  and  not  of  the  firm  of 
Quarles  &  Steptoe;'  and,  again,  it  was  then 
proved  'that  said  Quarles  had  uniformly 
admitted  the  statement  on  which  said  claim 
was  based  to  be  correct  and  just;'  this,  too, 
very  shortly  after  the  date  of  the  transac- 
tion, when  the  memory  thereof  must  have  been 
fresh  with  all  concerned.  So  that  then  no 
pretence  was  made  of  the  existence  of  any 
such  paper,  or  of  any  such  contract  in  the 
matter,  as  is  now  set  up,  and  respondent 
therefore  says  that  said  plaintiff  is  estopped 
from  now  making  said  new  defence. 

"Respondent,  further  answering,  says  he 
does  not  admit  that  said  pretended  receipt 
came  to  the  plaintiffs  possession  since  the 
affirmance  by  the  court  of  appeals  of  said 
judgment;  but  says  that  said  plaintiff,  since 
this  last  suit  was  instituted,  declared  to  re- 
spondent that  it  came  to  his  possession  be- 
fore the  death  of  William  J.  Read,  which 
occurred  not  later  than  in  1862. 

"Respondent,  further  answering,  says  that 
said  plaintiff  ought  not  to  be  allowed  to  make 
his  said  defence  to  said  judgment  now,  be- 
cause, after  he  discovered  said  receipt— if 
the  same  be  held  to  be  genuine — and  before 
he  propounded  it  for  the  ourposes  of  this  salt, 
the  said  Read,  the  said  Flood,  and  N.  H. 
Campbell,  who.  as  attorney  for  Read,  was 
well  acquainted  with  the  transaction  almost 
from  its  origin,  and  who  was  probably  the 
principal  witness  upon  whose  testimony  the  f 
verdict  was  given  in  the  original  suit,  have 
all  departed  this  life,  so  that  now  this  re- 
spondent would  be  unable  to  defend  tb^ 
estate  of  his  intestate  as  he  might  otherwise 
be  able  to  do.  Nor  ought  said  plaintiff  to  be 
allowed  to  set  up  his  said  defence  to  said 
judgment  now,  because  this  respondent  says 
that  he,  said  plaintiff,  after  he  was  in 
333  possession  *of  said  pretended  receipt, 
abandoned  all  idea  of  setting  it  up 
against  said  judgment,  and  more  than  once 
in  the  lifetime  of  H.  D.  Flood  promised 
him  to  pay  said  judgment.  Indeed,  respon- 
dent says  that  since  he  qualified  as  admin- 
istrator of  said  Flood  the  plaintiff  has 
repeated  said  promise  to  him. 
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"Respondent,  further  answering,  says  that ' 
after  tbe  plaintiff  recovered  possession  of  ' 
said  pretended  receipt  he  allowed  more  than 
twelve  years  to  elapse  before  he  pro- 
pounded it  as  a  defence  to  said  judgment, 
and  that  he  is  now  barred  of  all  action 
thereon  by  the  statute  of  limitations,  and 
respondent  insists  on  this  defence  as  if  the 
same  were  here  fully  pleaded." 

Before  setting  out  the  grounds  of  the  said 
answer  the  respondent  demurred  to  the  bill 
for  the  following  causes: 

"1st.  That  said  complainant  has  not  by 
his  bill  made  such  a  case  as  entitles  him  to 
any   relief  against  him. 

"2d.  That  said  defendant  has  failed  to 
make  Jesse  L.  Quarles  a  party  to  his  said 
bill. 

"3d.  That  he  has  in  said  bill  joined  two 
separate  causes  of  action  against  distinct 
and  different  parties  who  are  in  no  wise 
connected. 

"4th.  That  he  wholly  fails  in  said  bill  to 
give  any  sufficient  reason  why  his  defence 
therein  made  was  not  made  to  the  suit  at 
law  therein  referred  to. 

"5th.  That  he  wholly  fails  in  said  bill  to 
assign  any  reason  or  excuse  for  his  laches 
in  neglecting,  for  so  long  a  time,  to  produce 
and  set  up  his  said  defence  after  the  evi- 
dence thereof  was  in  his  possession." 
'  Sandry  depositions  were  taken  and  filed  on 
each  side  as  evidence  in  the  cause  at  different 
times  between  the  7th  day  of  March  and  the 
4th  day  of  September,  1876,  mainly  in  regard 
to  the  handwriting  of  the  signature  of 
William  J.  Read  to  the  said  receipt, 
SS4  *filed  as  exhibit  No.  1,  the  following 
in  behalf  of  the  plaintiff,  to-wit :  Wil- 
liam S.  Myler,  William  Arrington,  B.  L. 
Owen,  Thomas  M.  Wilkinson,  and  Sampson 
Karnes;  and  the  folk>wing  in  behalf  of  the 
defendant,  to-wit:  John  A.  Clement,  T.  J. 
Kirkpatnck,  Odin  G.  Clay,  William  E.  Holley, 
and  E.  T.  Read.  The  evidence  in  regard  to 
the  handwriting  of  the  said  signature,  "W.  J. 
Read,"  was  very  conflicting.  The  witness 
Sampson  Karnes,  in  his  deposition,  being 
asked  by  said  Steptoe  whether  he  was  a  sub- 
scribing witness  to  said  exhibit  No.  1,  which 
was  then  shown  to  him,  purporting  to  be  W. 
J.  Read's,  dated  1854,  December  23d.  and 
whether  the  same  was  acknowledged  in  his 
presence  by  said  Read,  answered:  ''My 
name  as  a  witness  to  the  paper  shown  to  me 
is  in  my  handwriting;  I  do  not  remember 
much   about  it.     Read  and   Quarles  had  a 

food  many  transactions  with  each  other,  and 
witnessed  several  papers  for  them."  Being 
further  asked  by  the  same  where  he  was  living 
at  the  time  the  paper  bears  date,  to-wit:  in 
December,  1854,  he  answered:  "I  was  liv- 
ing at  the  Bedford  House,  a  hotel  in  the 
town  of  Liberty,  kept  at  that  time  by  Quarles 
&  Steptoe."  He  was  then  cross-examined, 
and  amonff  other  things,  being  asked  when 
was  the  first  time  he  saw  the  said  paper 
after  it  was  witnessed  by  him,  he  answered: 
"This  day;  if  I  ever  saw  it  before  since  I 
signed  it,  I  do  not  recollect  it."  Being 
further  asked  to  examine  the  paper  and 
say  who  wrote  the  body  of  it,  he  answered: 


"I  think  'tis  the  hand  of  Jesse  Quarles." 
And  being  further  ask^d  in  whose  handwrit- 
ing the  word  "teste"  is  written  just  above  his 
signature  to  said  paper,  he  answered:  **It 
looks  like  the  handwriting  of  Jesse  Quarles. 
It  is  not  mine."  Being  further  asked  what 
was  his  business  while  living  with  Quarles  & 
Steptoe,  he  answered:  "I  was  keeping 
S35  bar  and  tending  about  *the  house." 
And  being  further  asked,  "Do  you 
now  remember  that  you  lived  with  them  in 
December,  1854?"  he  answered:  "I  recol- 
lect living  there  about  that  time;  I  think  it 
was  about  that  time  I  witnessed  that  pa- 
per." This  witness  died  after  the  7th  of 
March,  1876,  when  his  deposition  was  taken, 
and  before  the  4th  of  September,  1876,  when 
the  witness  William  S.  Myler  proves  that 
he  was  dead. 

On  the  13th  of  September,  1876,  on  the 
motion  of  the  plaintiff,  by  counsel,  leave 
was  given  him  to  dismiss  the  said  bill  as  to 
the  defendant  John  A.  Clement  (against 
whom,  as  one  of  the  co-defendants  with  the 
said  Kirkpatrick,  administrator  of  said  Flood, 
it  had  been  originally  filed)  without  prejudice 
to  his  right  to  proceed  in  any  separate  action 
or  bill  against  the  said  Clement  for  the 
same  cause  alleged  against  him  in  the  present 
bill,  and  the  same  was  dismissed  accordingly. 

And  thereupon  the  cause  came  on  to  be 
heard  as  between  the  plaintiff  and  the  defend- 
ant Thomas  J.  Kirkpatrick,  administrator  of 
Henry  D.  Flood,  deceased,  upon  the  bill  of  the 
plaintiff,  demurrer  and  answer  of  the  said 
defendant,  replication  to  said  answer,  ex- 
hibits and  examination  of  witnesses,  and 
was  argued  by  counsel. 

Upon  consideration  whereof  (the  defend- 
ant waiving  his  objection  as  to  Jesse  L. 
Quarles  not  being  a  party  to  said  bill,  as- 
signed as  the  second  cause  of  demurrer)  the 
court  overruled  the  said  demurrer  and  de- 
creed that  an  issue  be  made  up  and  tried 
before  a  jury  at  the  bar  of  the  said  court  on 
its  common-law  side,  to  ascertain  whether 
the  debt  for  which  the  judgment  in  the  bill 
mentioned  of  "Read,  for,  &c.,  against  Quarles 
&  Steptoe,"  was  recovered,  was  the  individual 
debt  of  Jesse  L.  Quarles,  or  was  really  the 
debt  of  Quarles  &  Steptoe,  and  that  the 
verdict  of  the  jury  thereupon  be  certified  to 
the  court;  and  upon  the  trial  of  said 
386  issue  the  said  John  R.  Steptoe  '^shall 
be  plaintiff,  and  the  defendant  Kirk- 
patrick, administrator  as  aforesaid,  shall  be 
defendant. 

On  the  5th,  6th,  7th  and  8th  of  September, 
1877,  the  said  issue  was  tried  by  a  special  jury, 
and  on  the  last-named  day  a  verdict  was 
found  by  the  jury  in  these  words:  "We,  the 
jury,  find  that  the  debt  for  which  the  judg- 
ment in  the  bill  mentioned  of  Read,  for, 
&c.,  V.  Quarles  &  Steptoe  was  recovered, 
was  really  the  debt  of  Quarles  &  Steptoe, 
and  not  the  individual  debt  of  Jesse  L. 
Quarles."  Whereupon  the  court  ordered 
that  the  said  verdict  be  certified  to  the 
chancery  side  of  the  said  court. 

Two  bills  of  exceptions  were  taken  by  the 
plaintiff  to  opinions  given  by  the  court  on 
the  trial  of  the  said  issue. 
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In  the  first  of  the  said  two  bills  it  is  stated 
that  on  the  trial  of  the  isstie,  the  plaintiff,  to 
sustain  the  same  on  his  part,  introduced  a 
paper  in  the  following  words  and  figures, 
to-wit:  (Here  is  inserted  the  receipt  marked 
exhibit  No.  1,  filed  with  the  bill  and  already 
copied  in  this  statement),  and  proved  that 
the  subscribing  witness,  Sampson  Karnes, 
was  dead;  and  further  proved  that  the  sig- 
nature of  said  Karnes  was  his  genuine  sig- 
nature; and  then  read  the  said  paper  as 
evidence  to  the  jury.  Whereupon  the  counsel 
for  the  defence  introduced  witnesses  to  prove 
that  they  were  acquainted  with  the  handwrit- 
ing of  W.  J.  Read,  and  that  in  their  opinion 
the  signature  W.  J.  Read  to  said  paper  was 
not  in  the  handwriting  of  said  Read;  to  the 
introduction  of  which  testimony  the  plain- 
tiff's counsel  objected,  because,  if  the  execu- 
tion of  the  paper  was  proved  by  the  proof  of 
the  handwriting  of  the  subscribing  witness, 
it  was  immaterial  whether  the  signature  was 
written  by  the  said  W.  J.  Read  or  not,  and 
testimony  as  to  the  genuineness  of  the  sig- 
nature was  calculated  to  mislead  the  jury; 
but  the  court  overruled  said  objection  and 
admitted  the  testimony;  to  which  opinion  of 
the  court  the  plaintiff  excepted. 

887  *In  the  second  of  the  said  two  bills 
it  is  stated  that  after   the  verdict  of 

the  jury  upon  the  issue  in  this  cause  had  been 
rendered  and  certified  to  the  chancellor,  the 
plaintiff  moved  the  court  to  set  aside  said 
verdict  and  grant  a  new  trial  on  the  grounds : 

1st.  That  the  verdict  was  contrary  to  the 
evidence. 

2d.  That  the  court  had  erred  in  allowing 
the  defendant  on  the  trial  to  give  evidence 
before  the  jury  tending  to  show  that  the 
signature  of  W.  J.  Read  to  the  exhibit  No.  1 
was  not  his  genuine  handwriting,  after  the 
plaintiff  had  proved  that  the  attestation  of 
Sampson  Karnes,  the  subscribing  witness 
to  said  paper,  who  is  dead,  was  in  the  hand- 
writing of  said  Karnes. 

3d.  Because  of  the  statement  contained 
in  the  paper  signed  by  two  of  the  jurors 
who  tried  said  issue,  which  is  in  the  follow- 
ing words,  to-wit: 

"The  undersigned,  members  of  the  jury 
that  tried  the  issue  out  of  chancery  in  the 
case  of  Steptoe  v.  Flood's  ex'or,  do  certify 
that  in  determining  the  issue  and  arriving  at 
the  conclusion  that  was  reached  the  jury 
did  not  pass  upon  the  genuineness  or  validity 
of  the  receipt  purporting  to  have  been  exe- 
cuted by  W.  J.  Read  and  witnessed  by  Samp- 
son Karnes.  We  were  of  opinion  that  the  said 
paper  was  proved,  and  ought  to  be  considered, 
but  the  residue  of  the  jury  insisted  that  the 
said  paper  had  nothing  to  do  with  the  case; 
that  from  the  face  of  the  check  it  appeared 
that  the  debt  was  a  partnership  debt,  and 
ought  to  be  so  decided.  We  were  of  a  differ- 
ent opinion,  but  were  persuaded  against  our 
judgments  to  agree  to  the  verdict,  and  regret 
now  that  we  did  consent  to  the  verdict,  and 
state  that  it  is  now  against  our  judgments. 

"J.    M.    Ragland, 
"J.    A.    Dooley." 

888  *Which  motion  the  court  overruled; 


to  which  opinion  of  the  court,  refusing  to 
set  aside  said  verdict,  the  plaintiff  excepted. 
And  to  give  the  plaintiff  the  benefit  of  bis 
exceptions,  the  court  certified  that  the  fol- 
lowing facts  were  proved  to  the  jury  on  the 
trial  of  the  issue  by  the  plaintiff  to  sustain 
the  issue  on  his  part: 

''It  was  proved  by  three  witnesses  that  they 
were  acquainted  with  the  handwriting  oif 
Sampson  Karnes,  the  subscribing  witness 
to  exhibit  No.  1,  and  they  believe  his  signa- 
ture to  said  paper  to  be  genuine,  and  me 
plaintiff  then  read  the  said  paper  as  evidence 
to  the  jury  (which  paper  has  been  hereinbe- 
fore copied),  and  then  rested  his  case;  and 
the  defendant,  to  sustain  the  issue  on  his 
part,  read  to  the  jury  the  check  on  wkich  the 
judgment  was  obtained  in  the  case  of  Read, 
for,  &c.,  V.  Quarles  &  Steptoe,  and  proTcd  by 
eight  witnesses  that  they  were  acquainljed 
with  the  handwriting:  of  W.  J.  Read,  aid  in 
their  opinion  the  signature,  ^y.  J.  Read,  at 
the  bottom  of.  said  paper,  exhibit  No.  1,  is  aot 
his  genuine  signature,  and  one  of  the  wit- 
nesses stated  that  he  was  acquainted  with 
the  handwriting  of  the  complainant,  J.  R. 
Steptoe,  and  while  it  is  difficult  to  judge  of 
the  handwriting  of  a  person  from  one  word 
alone,  the  word  "teste"  in  said  paper  was 
more  like  the  handwriting  of  said  Steptoe 
than  the  handwriting  of  any  other  person  he 
knew  of ;  and  further  to  sustain  the  issue  ob 
his  part,  defendant  read  to  the  jury  from  Ae 
deposition  of  N.  H.  Campbell,  who  is  dad, 
the  answer  of  said  Campbell  to  tke  following 
question:  "Examine  the  accompanying  ac- 
count and  protested  check;  state  what  you 
know  of  them?  (See  the  answer  to  this  ques- 
tion before  copied  in  this  statement)  And 
then  the  plaintiff,  to  further  sustain  the  issue 
on  his  part,  proved  by  ten  witnesses,  by  way 
of  rebutting  testimony,  that  they  were  ac- 
quainted with  the  handwriting  of  the  said 
W.  J.  Read,  and  that  they  believed  the  sig- 
nature to  said  paper  to  be  his  gcna- 
889  ine  ^signature,  and  also  read  to  the 
jury  the  deposition  of  the  subscribing 
witness,  Sampson  Karnes,  to  said  exhibit 
No.  1,  taken  in  his  lifetime  (the  same  here- 
inbefore copied). 

On  the  12th  day  of  September,  1877,  the 
cause  came  on  to  be  finally  heard  on  the 
papers  formerly  read  and  the  verdict  of 
the  jury  upon  the  issue  directed  to  be  tried  on 
the  common-law  side  of  the  court,  which  ver- 
dict was  certified  to  the  court,  and  upon  the 
motion  of  the  plaintiff,  Steptoe,  to  set  aside 
said  verdict,  and  was  argued  by  counsel 
On  consideration  whereof  the  court  overruled 
said  motion  for  a  new  trial,  and  signed  and 
sealed  the  bill  of  exceptions  tendered  by  said 
plaintiff  to  the  action  of  the  court  in  overnil- 
ing  said  motion,  and  decreed  that  the  plain- 
tiff's bill  be  dismissed  with  costs. 

From  the  said  decree  of  the  12th  day  of 
September,  1877,  the  said  Steptoe  applied 
to  this  court  for  an  appeal;  which  was  ac- 
cordingly awarded. 

James  F.  Johnson,  for  the  appellant 
Kirkpatrick  &  Blackford,  for  the  appellee. 
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MONCURE,  P.,  delivered  the  opinion  of  the 
court    After  stating  the  case  he  proceeded: 

There  are  but  two  assignments  of  error  in 
the  petition  for  the  appeal  in  this  case.  They 
are: 

First.  That  on  the  trial  of  the  issue,  after 
the  plaintiff  had  proved  the  signature  of  the 
attesting  witness  to  the  receipt  marked  No. 
1,  filed  with  the  bill  and  inserted  in  the  bill 
of  exceptions  taken  on  the  said  trial,  the  cir- 
cuit court  erred  in  allowing  the  defendant  to 
introduce  as  evidence  to  impeach  said  receipt 
testimony  tending  to  show  that  the 
340  signature  of  the  person  ♦whose  name 
was  subscribed  to  said  receipt  was 
not  in  his  handwriting;  and, 

Second.  That  the  circuit  court  erred  in 
overruling  the  motion  of  the  plaintiff  to  set 
aside  the  verdict  and  grant  a  new  trial  of 
said  issue,  on  the  grounds  stated  in  bill  of 
exceptions  No.  2. 

As  to  the  first  assignment  of  error,  certainly 
a  subscribing  witness  to  a  written  instru- 
ment, if  he  attested  it  by  request,  express  or 
implied,  of  the  author  of  the  instrument, 
wluch  will  be  presumed  to  have  been  the  case 
in  the  absence  of  evidence  to  the  contrary, 
must  be  produced  to  testify  as  to  the  execu- 
tion of  the  said  instrument  by  the  party  who 
seeks  to  set  it  up  or  show  its  execution,  pro- 
vided the  said  witness  is  alive,  and  in  the 
jurisdiction  of  the  court,  and  competent  to 
testify;  but  if  not,  the  genuineness  of  his 
attestation  to  the  said  instrument  must  be 
proved  by  the  said  party,  if  it  can  be,  by 
proof  that  the  signature  to  the  attestation 
is  in  the  handwriting  of  the  subscribing 
witness. 

It  may  be  out  of  the  power  of  the  said  party 
to  produce  the  attesting  witness  on  the  trial, 
or  to  prove  his  handwriting  or  the  genuine- 
ness of  his  signature  to  the  attestation;  or 
the  subscribing  witness,  if  produced  on  the 
trial,  may  not  recollect  the  execution  of  the 
instrument,  or  deny  the  genuineness  of  his 
apparent  attestation  thereof;  or  the  proof  of 
the  execution  of  the  instrument  in  that  way 
may  not  be  sufficient  in  the  estimation  of  the 
party  by  whom  it  is  introduced,  or  of  the 
court  in  which  the  trial  is  pending.  In  any 
such  case  it  is  competent  for  the  said  party 
to  prove  the  genuineness  of  the  signature  of 
the  author  of  the  instrument  to  the  same  by 
other  evidence  than  that  of  the  attesting  wit- 
ness, or  proof  of  his  handwriting  if  it  cannot 
be  produced  on  the  trial.  Such  is  the  law  of 
evidence  in  regard  to  the  party  on 
841  ♦whom  devolves  the  burden  of  prov- 
ing the  due  execution  of  an  instru- 
ment to  which  there  is  an  attesting  witness, 
and  which  may  be  offered  in  evidence  on 
the  trial  of  a  controversy. 

But  whatever  may  be  the  evidence  intro- 
duced by  the  party  upon  whom  the  burden  of 
proving  the  due  execution  of  an  instrument 
may  devolve  in  the  trial  of  a  controversy 
concerning  the  same,  certainly  it  is  compe- 
tent to  the  adverse  party  to  prove,  if  he  can, 
that  the  name  signed  to  the  said  instrument 
as  that  of  its  author  is  not  in  the  handwriting 
of  the  party  thus  claimed  to  be  such  author. 


That  such  is  the  well-settled  law,  there 
can  be  no  doubt;  and  to  show  that  it  is,  it 
can  only  be  necessary  to  refer  to  standard 
elementary  works  on  the  subject  and  the 
cases  therein  cited,  many  of  which  are  re- 
ferred to  in  the  printed  argument  of  the 
learned  counsel  for  the  appellee.  See  1 
Greenleaf  on  Evidence,  §§  560-578;  1  Whar- 
ton on  the  Law  of  Evidence,  §§  723-730; 
and  the  notes  thereto. 

The  attesting  witness  to  the  instrument 
in  question  in  this  case  being  dead  at  the 
timQ  of  the  trial  of  the  issue,  the  i^laintifF, 
on  whom  devolved  the  burden  of  proving  said 
instrument  on  the  said  trial,  introduced 
evidence  to  prove  the  genuineness  of  the 
sign^ure  of  the  attesting  witness;  and  both 
parties  introduced  evidence  upon  the  ques- 
tion, whether  the  signature,  "W.  J.  Read," 
to  the  said  instrument  as  its  author,  was  the 
handwriting  of  W.  J.  Read,  assignor  of 
Henry  D.  Flood,  whose  administrator, 
Thomas  J.  Kirkpatrick,  is  the  appellee  in 
this  case. 

The  court  is  therefore  of  opinian  that  the 
circuit  court  did  not  err  in  allowing  the  de- 
fendant to  introduce,  as  evidence  to  impeach 
the  said  receipt,  testimony  tending  to  show 
that  the  signature  of  the  person  whose 
848  name  ♦was  subscribed  to  said  receipt 
as  its  author  was  not  in  the  handwrit- 
ing of  the  alleged  author. 

As  to  the  second  assignment  of  error,  the 
court  is  of  opinion  that  the  circuit  court  did 
not  err  in  overruling  the  motion  of  the 
plaintiff  to  set  aside  the  verdict  and  grant  a 
new  trial  of  the  said  issue,  whether  on  the 
grounds  or  any  of  them  stated  in  bill  of 
exceptions  No.  2  as  aforesaid,  or  any  other 
grounds  whatever. 

There  are  three  grounds  so  stated,  which, 
and  our  opinion  in  regard  to  them,  are  as 
follows: 

"1st.  That  the  verdict  was  contrary  to  the 
evidence."  There  is  certainly  a  great  con- 
flict in  <he  evidence  as  to  the  question 
whether  the  signature,  "W.  J.  Read,"  to  re- 
ceipt No.  1,  filed  with  the  bill,  is  in  the 
handwriting  of  W.  J.  Read,  the  assignor  of 
Henry  D.  Flood,  the  intestate  of  Thomas  J. 
Kirkpatrick,  the  appellee  in  this  cause.  The 
mere  fact  of  the  existence  of  such  a  conflict 
seems  of  itself  to  be  a  sufficient  and  unan- 
swerable ground  for  affirming  the  action  of 
the  court  below  in  overruling  the  motion  of 
the  plaintiff  to  set  aside  the  verdict  and 
grant  a  new  trial  of  the  said  issue.  It  is  the 
peculiar  province  of  a  jury  to  decide  a  ques- 
tion of  fact  arising  in  a  cause,  and  upon  the 
weight  of  the  testimony  on  which  it  depends. 
They  see  and  hear  the  witnesses  testify  in 
the  cause,  and  when  the  judge  who  presides 
at  the  trial,  and  also  sees  and  hears  the  wit- 
nesses testify,  refuses  to  set  aside  the  verdict, 
an  appellate  court,  which  has  not  that  ad- 
vantage, will  not  reverse  the  judgment  upon 
the  ground  that  the  verdict  is  contrary  to 
the  weight  of  the  evidence.  This  is  an  es- 
tablished rule  of  law  well  settled  by  many- 
authorities,  and  among  others  the  following 
decisions  of  this  court  cited  by  the  counsel 
for  the  appellee,  viz :    Goode  v.  Love's  adm'rs. 
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4  Leigh,  635;  Brngh  v.  Shanks,  5  Id.  598; 
Patteson  v.  Ford,  2  Gratt.  19-23;  Bell  v. 
Alexander,  21  Id.  1;  Blosser  v.  Harshbarger, 
Id.   214;   Hilb  v.   Peyton,  22  Id.   550:   Blair 

&  Hoge  V.  Wilson,  28  Id.  165, 
343       *175.    Other  strong  reasons  might  be 

given  in  support  of  the  same  view,  but 
the  one  already  given  is  believed  to  be  suffi- 
cient. We  will  therefore  proceed  to  consider 
the  two  remaining  grounds  for  setting  aside 
the  said  verdict  and  granting  a  new  trial 
stated  in  said  bill  of  exceptions  No.  2. 

"2d.  That  the  court  had  erred  in  allow- 
ing the  defendant,  on  the  trial,  to  give  evi- 
dence before  the  jury  tending  to  show  that 
the  signature  of  W.  J.  Read  to  the  exhibit 
No.  1  was  not  his  genuine  handwriting, 
after  the  plaintiff  had  proved  that  the  attes- 
tation of  Sampson  Karnes,  the  subscribing 
witness  to  said  paper,  who  is  dead,  was  in 
the,  handwriting  of  said  Karnes." 

The  same  question  is  here  presented 
which  is  also  presented  by  the  first  assign- 
ment of  error,  and  we  have,  therefore,  al- 
ready expressed  our  opinion  upon  it; 
according  to  which  it  was  clearly  and  in- 
sufficient ground  for  setting  aside  the  ver- 
dict and  granting  a  new  trial  of  the  issue. 

"3d.  Because  of  the  statement  contained 
in  the  paper  signed  by  two  of  the  jurors 
who  tried  said  issue,  which  paper  is  in  the 
following  words  and  figures,  to-wit: 

"The  undersigned,  members  of  the  jury 
that  tried  the  issue  out  of  chancery  in  the 
case  of  Steptoe  v.  Flood's  ex'or,  do  certify 
that  in  determi/iing  the  issue  and  arriving  at 
the  conclusion  that  was  reached,  the  jury 
did  not  pass  upon  the  genuineness  or  valid- 
ity of  the  receipt  purporting  to  have  been 
executed  by  W.  J.  Read  and  witnessed  by 
Sampson  Karnes.  We  were  of  opinion  that 
the  said  paper  was  proved,  and  ought  to  be 
considered,  but  the  residue  of  the  jury  in- 
sisted that  the  said  paper  had  nothing  to  do 
with  the  case ;  that  from  the  face  of  the  check 
it  appeared  that  the  debt  was  a  partner- 
ship debt,  and  ought  to  be  so  decided. 
We  were  of  a  different  opinion,  but  were 

persuaded  against  our  judgments  to 
844      ♦agree  to  the  verdict,  and  regret  now 

that  we  did  consent  to  the  verdict,, 
and  state  that  it  is  now  against  our  judg- 
ments. 

"J.    M.    Ragland, 
"J.    A.    Dooley." 

It  is  certainly  a  general  rule  that  affidavits 
of  jurors  to  impeach  their  verdict  should  be 
rejected,  first,  because  they  would  tend  to  de- 
feat their  own  solemn  acts  under  oath;  second, 
because  their  admission  would  open  a  door 
to  tamper  with  jurymen  after  they  have 
given  their  verdict;  and  third,  because  they 
would  be  the  means,  in  the  hands  of  a  dis- 
satisfied  juror,  to  destroy  a  verdict  at  any 
time  after  he  had  assented  to  it.  3  Graham 
&  Waterman  on  New  Trials,  pp.  1428,  1450. 
There  are,  no  doubt,  exceptions  to  this  gen- 
eral rule,  but  without  attempting  to  lay 
down  the  exceptions,  it  is  sufficient  to  refer 
to  the  work  just  cited  and  the  notes  thereto, 
and   to  say  that  in  our  opinion  this  case 


comes  within  the  general  rule,  and  not  any 
of  the  exceptions  aforesaid.  Indeed,  it  does 
not  appear  that  the  certificate  of  the  two 
jurors  aforesaid  was  even  sworn  to  by  them; 
but  whether  sworn  to  or  not,  our  opinion  as  to 
its  effect  upon  the  verdict  is  as  aforesaid. 
See  Bull's  case,  14  Gratt.  613,  626,  and 
Read's  case,  22  Id.  924,  947. 

And  such  would  be  the  case  if  this  were 
an  ordinary  jury  trial.  But,  instead  of  be- 
ing so,  it  is  a  trial  of  an  issue  out  of  chan- 
cery, the  object  of  which  is  to  inform  the 
conscience  of  the  court  of  chancery  which 
directs  the  issue.  That  court  may  disregard 
the  issue  after  directing  it,  or  decide  differ- 
ently from  the  jury  which  tried  the  issue. 
And  especially  if  the  issue  be  tried  before 
the  same  court,  which  sees  and  hears  the 
witnesses  testify  on  its  trial,  and  concurs  as 
to  the  correctness  of  the  verdict  found  by  the 
jury  upon  the  issue,  the  said  court  will  not 
set  aside  the  verdict  and  order  a  new 

345  trial    of    the    *issue    because   one  or 
more  of  the  jury  may  certify,  or  even 

swear,  to  the  effect  of  the  certificate  of  the 
two  jurors  in  this  case.  On  this  subject 
see  the  case  of  Steptoe  v.  Pollard,  30  Gratt. 
689,  and  the  cases  therein  referred  to. 

The  issue  in  this  case  was  "to  ascertain 
whether  the  debt  for  which  the  judgment  in 
the  bill  mentioned,  of  'Read,  for,  &c.,  against 
Quarles  &  Steptoe,'  was  recovered  was  the 
individual  debt  of  Jesse  L.  Quarles  or  was 
really  the  debt  of  Quarles  &  Steptoe"*  and 
not  to  ascertain  whether  the  signature,  W.  J. 
Read,  to  exhibit  No.  1,  filed  with  the  bill, 
was  in  the  handwriting  of  W.  J.  Read,  the 
assignor  of  H.  D.  Flood,  the  intestate  of  T. 
J.  Kirkpatrick,  the  appellee  in  this  case.  It 
is  alleged  by  Steptoe,  the  appellant,  that  that 
paper  was  mislaid  or  lost  for  many  years, 
and  therefore  was  not  produced  nor  relied  on 
in  this  litigation,  nor  even  mentioned  until  the 
filing  of  the  bill  in  this  case,  on  the  7th  of 
July,  1874,  which  was  filed  with  that  bill  as 
"exhibit  No.  1."  It  is  very  clear  from  the 
evidence  in  the  record  that  that  paper,  if  really 
ever  lost,  was  found  many  years  blefore  it  was 
produced  and  relied  on  as  aforesaid,  after  the 
death  of  W.  J.  Read,  H.  D.  Flood  and  N.  H. 
Campbell,  three  of  the  chief  actors  in  the 
transaction,  who  might,  perhaps,  have  fully 
explained  it.  The  action  was  originally 
brought  by  Read  against  Quarles  &  Steptoe 
to  recover  the  amount  of  his  check  to  them 
drawn  in  1854,  not  long  after  that  check  was 
drawn,  when  all  the  parties  to  the  transaction 
were  alive,  and  doubtless  remembered  every- 
thing about  it.  Quarles'  liability  to  Read  for 
the  amount  of  that  check  was  never  denied 
by  Quarles;  but  Steptoe  contended  that 
though  the  money  was  loaned  by  Read  to 
Quarles  by  means  of  a  check  to  Quarles  & 
Steptoe,  who  were  partners,  and  though  the 
money  was  applied  by  Quarles  to  the  payment 
of  a  partnership  debt,  yet  that  as  between 
him    and    Quarles,    the     latter    was 

346  ♦bound  to  pay  that  debt,  and  therefore, 
as  between  the  two,  the  debt  created  by 

the  loan  of  the  check  was  really  and  truly  the 
debt  of  Quarles  individually.  It  does  not 
appear   that   Read  had  any   knowledge  or 
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information  as  to  the  state  of  accounts  be- 
tween Quarles  and  Steptoe,  which,  between 
themselves,  may  in  fact  have  made  this  debt 
the  indtvidual  debt  of  Quarles.  So  far  as 
Read  was  concerned,  he  gave  credit  to  the 
firm  of  Quarles  &  Steptoe,  and  his  check  was 
applied  to  the  purposes  of  the  firm,  and 
there  can  be  no  doubt  about  the  legal  liability 
of  the  firm  to  him  for  the  amount  of  the 
check.  Even  if  the  paper  marked  exhibit 
No.  1  ever  was  a  genuine  paper,  a  question 
upon  which  the  evidence,  as  we  have  seen, 
is,  to  say  the  least  of  it,  extremely  conflicting, 
yet  there  must  have  been  some  arrangement 
between  the  parties  concerned,  made  soon 
after  the  date  of  that  paper  and  the  check, 
to-wit:  December  23d,  1854,  which  annulled 
the  said  paper  and  left  the  firm  indebted  to 
Read  in  the  amount  of  the  check;  all  of 
which  might  have  been  fully  explained  had 
the  question  been  raised  when  all  the  parties 
were  alive.  Exhibit  No.  1,  if  a  genuine  and 
unrevoked  paper,  as  much  tends  to  exonerate 
Quarles  as  Steptoe;  and  yet  Quarles  does 
not  pretend,  and  never  did  pretend,  that  it 
exonerated  him  or  that  he  does  not  stiH  owe 
the  debt.  The  same,  doubtless,  may  be  truly 
said  of  Steptoe,  though  the  antiquity  of  the 
transaction  and  the  death  of  some  of  the 
chief  agents  in  it  make  an  explanation  of  it 
by  the  appellee  impossible  at  this  late  day. 

The  court  is  therefore  of  opinion  that  there 
is  no  error  in  the  decree  appeal  from,  and 
that  the  same  ought  to  be  afhrmed. 

The  learned  counsel  for  the  appellees  con- 
tended that  his  demurrer  to  the  bill  on  some 
one  or  more  of  the  grounds  therein  specially 
assigned  ou^ht  to  have  been  sustained;  and 

even  if  it  ought  not  to  have  been  sus- 
347      tained,   '^that    the   court   of   chancery 

ought  to  have  dismissed  the  bill  upon 
the  pleadings  and  the  proofs  in  the  cause, 
without  directing  any  issue  therein.  And 
he  sustained  his  views  on  these  subjects  by 
a  reference  to  various  books  and  cases.  But 
it  is  unnecessary  to  consider  and  decide  the 
questions  thus  presented,  and  we  therefore 
decline  doing  so;  our  opinion  above  ex- 
pressed, that  there  is  no  error  in  the  decree 
aopealed  from,  and  that  it  ought  to  be 
affirmed,  being  conclusive  of  the  case  in 
favor  of  the  appellee,  and  just  as  much  so 
as  if  all  the  points  contended  for  by  him 
were  decided  m  his  favor. 

Decree  affirmed. 
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*Crew8  ft  al.  v.  Farmers  Bank  of  Va., 
for,  ftc. 

January   Term,    1879,    Richmond. 


I.  In  an  action  against  the  endorsers  of  a  negotiable 
note  bearing  date  the  26th  August,  1865,  they  plead 
**Hil  debet"  and  file  an  affidavit  that  at  the  time 
the  note  was  endorsed  and  when  it  was  protested  it 
was  not  stamped,  as  required  by  the  act  of  con- 
gress of  July  Ist,  1862,  but  that  it  had  been  since 
altered  by  the  collector  of  the  United  States  rev- 
enue putting  a  stamp  upon  it — Hsld: 


1.  Prmetlee — Proof  off  Slffnatnrea  Vnm* 

eaaarjr.*— This  affidavit  not  denying  their  sig- 
natures, it  was  not  necessary  for  the  plaintiff  to 
offer  proof  before  introducing  the  note. 

8.  Act  off  CoBvreas — Interpretation. — The 
act  of  July  1st,  1862,  was  not  in  force  when  this 
note  was  made  and  endorsed.  The  act  of  con- 
gress of  1864  as  amended  by  the  act  of  March 
3d,  1865,  which  was  then  in  force,  authorized  the 
subsequent  affixing  of  the  stamp,  and  of  this  the 
endorsers  were  bound  to  take  notice;  and  there- 
fore the  fixing  the  stamp  subsequent  to  the  en- 
dorsement and  protest  was  not  an  unauthorized 
alteration  of  the  note. 

8.  Same  —  Intent  to  Bvade  Ijaw. — The 
stamps  having  been  put  upon  the  note  by  the  col- 
lector of  the  revenue  more  than  a  year  after  its 
being  made  could  only  be  done  upon  the  pay- 
ment of  the  penalty  of  $50;  the  payment  of  the 
penalty  does  not  tend  to  show  that  the  failure  to 
affix  the  stamp  when  the  note  was  made  was  with 
intent  to  evade  the  law. 

II.  Povrer  off  Convreaa. — Congress  has  no  power 
to  declare  by  law  what  shall  or  shall  not  be  evi- 
dence in  a  state  court. 

III.  Snlta  br  Cprporatlona — ^W^en  Prooff  of 
Corporate  Bzlatenee  Ifeceaaarjr.f— in  a 
suit  by  a  corporation  the  plea  of  "nul  tiel  corpora- 
tion" unaccompanied  by  an  affidavit  denying  the 
corporate  existence  of  the  plaintiff,  does  not  put  the 

plaintiff  to  the  proof  of  its  corporate  existence. 

849     •IV.    Special    Pleaa.— Special     pleas    which 

only    raise   questions    which    are    involved   in 

the   plea   of  nil  debet,   under  which  the   defendant 

may  rely  upon  the  same  matters  in  evidence  which 

are  set  out  in  the  pleas,  are  properly  excluded. 

V.  Negotiable  Inatrnmenta — Preaentment. 
— A  bank  having  ceased  to  carry  on  its  banking 
operations  in  a  city,  to  wind  up  its  affairs  in  that 
place  puts  iu  notes,  ftc,  falling  due  at  that  place 
in  the  hands  of  P,  a  private  banker  of  that  city,  for 
collection,  and  makes  his  office  its  office  of  dis- 
count and  deposit,  and  of  this  the  maker  and  en- 
dorsers  of  a  note  had  notice.  A  presenution  and 
demand  of  payment  at  the  office  of  P  was  a  suffi- 
cient presentation. 

Vt.  Same — Effect  off  Bank  Closlnv  Ita  Aff- 
ffalra. — A  bank  having,  in  pursuance  of  the  act  of 
February  12th,  1867,  conveyed  all  its  property  to 
trustees  for  the  purpose  of  closing  up  its  affairs,  a 
suit  may  be  brought  in  the  name  of  the  bank  for 
the  benefit  of  the  trustees  upon  a  note  discounted 
by  the  bank  prior  to  the  execution  of  this  deed. 
Code   of    1873,   ch.   56,    i    31,   p.   843. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Danville,  brought  in  September, 
1870,  in  the  name  of  the  Farmers  Bank  of 
Virginia  for  the  benefit  of  John  M.  Goddin 
and  Samuel  C.  Robinson,  trustees,  against 
Crews,  Rodenhimer  &  Co.,  partners,  as  en- 
dorsers of  a  negotiable  note   made  by  A. 

'Praetlce— Special    Pleas— General   laane. 

— Where  nonassumpsit  had  been  pleaded,  and  the 
matters  set  up  in  special  pleas  offered  by  defendant 
are  provable  under  that  plea,  there  is  no  error  in 
rejecting  said  special  pleas.  Fire  Ass'n  v.  Hogwood, 
82  Va.  342,  citing  principal  case;  1  Min.  Inst.  (4th 
Ed.)    636. 

tSnlts  br  Corporatlona — "When  Prooff  off 
Corporate  Bxlatence  NeceMary^.—See  Rail- 
road Co.  V.  Sherman,  30  Gratt  602. 
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G.  Taylor  for  $2,000  in  gold,  bearing  date 
the  26th  of  August,  1865,  and  payable  in 
four  months  at  the  office  of  discount  and 
deposit  of  the  Farmers  Bank  at  Danville. 

At  the  March  term,  1871,  the  defendants 
demurred  to  the  declaration;  but  the  court 
overruled  the  demurrer.  They  pleaded  nil 
debet;  and  with  their  plea  made  oath  that 
the  note  on  which  the  said  action  is  brought 
was  not  endorsed  by  them;  that  said  note 
had  been  materially  altered  and  changed 
since  the  same  was  endorsed  by  the  defend- 
ants, and  since  the  protest  and  notice  of 
protest,  to-wit :  on  the  9th  day  of  June,  1870 
— in  this,  that  the  note  at  the  time  it  was 
endorsed  and  protested  and  at  the  time  notice 
of  protest  was  given,  to-wit:  on  the  30th  of 
December,  1865,  the  said  note  was  not 
stamped  with  the  revenue  stamp  required 
by   the    act    of   the   congress    of   the 

860  *United  States  passed  on  the  1st  day 
of   July,    1862.    or   with    any   revenue 

stamp;  that  the  said  note  was  not  stamped 
until  long  after  said  notice  of  protest  was 
served  on  the  defendants. 

The  defendants  also  filed  a  plea  that  at 
the  time  of  the  institution  of  this  suit  there 
was  not  such  a  corporation  in  the  state  of 
Virginia,  incorporated  by  the  laws  of  this 
state,  as  the  president,  directors  and  com- 
pany of  the  Farmers  Bank  of  Virginia, 
capable  of  suing  at  the  time  of  the  institu- 
tion of  this  suit. 

The  defendants  also  filed  three  special 
pleas,  in  all  of  them  averring  that  the  note 
was  not  stamped  at  the  time  of  the  making 
endorsing  or  notice  of  non-payment  and 
protest  thereof,  and  that  the  omission  was 
intended  to  evade  the  provisions  of  the  act 
of  congress.  To  these  pleas  the  plaintiffs 
replied  that  the  omission  was  not  intended 
to  evade  the  acts  of  congress.  These  pleas 
were  afterwards,  upon  the  motion  of  the 
plaintiffs,  stricken  out;  and  the  court  over- 
ruled the  motion  of  the  defendants  subse- 
quently made  to  reinstate  them. 

Upon  the  trial  of  the  cause  the  plaintiffs 
offered  to  read  to  the  jury  the  note  in  the 
declaration  mentioned,  without  having  in- 
troduced any  proof;  and  to  this  the  defend- 
ants objected;  but  the  court  overruled  the 
objection,  and  they  excepted. 

The  plaintiffs,  in  the  further  trial  of  the 
cause,  asked  the  court  to  give  the  following 
.    instruction  to  the  jury: 

The  court,  on  motion  of  the  plaintiff, 
instructs  the  jury,  that  if  they  believe  from 
the  evidence  that  the  Farmers  Bank  of  Vir- 
ginia had  selected  the  office  of  William  S. 
Patton,  a  private  banker,  in  the  town  of 
Danville,  Virginia,  as  its  office  of  discount 
and  deposit,  where  the  said  note  in  this  suit 
should  be  deposited  for  collection  before  and 
on  the  day  it  fell  due.  to-wit:  the  29th  De- 
cember, 1865,  of  which  removal  the  defend- 
ants had  notice,  that  a  demand  at  said  office 
of  W.   S.   Patton.   on  the  day  it   fell 

861  *due.   as   stated  in   said   protest,   was 
suffic-jnt  presentation;  to  the  giving 

of  which  instruction  the  defendants  objected, 
but  the  court  overruled  said  objection,  and 
gave  said  instructions  to  the  jury;  to  which 


action  of  the  court  the  defendants  except, 
and  this  their  bill  of  exceptions  is  sealed  by 
the  court. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  the  amount  of  the  note,  with  interest, 
subject  to  certain  credits  endorsed  upon  it; 
and  the  defendants  asked  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
the  evidence;  but  the  court  overruled  the 
motion  and  rendered  a  judgment  upon  the 
verdict;  and  the  defendants  excepted.  The 
facts  are  stated  in  the  opinion  of  Judge 
Anderson.  Upon  the  application  of  the  de- 
fendants a  writ  of  error  and  supersedeas 
was  awarded. 

Ould  &  Carrington  and  Gilmer  &  Rcily, 
for  the  appellants. 

E.  E.  Bouldin,  for  the  appellees. 

•  ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

On  the  26th  of  August,  1865,  A.  G.  Taylor 
made  his  note  at  four  months,  for  two  thou- 
sand specie  dollars,  to  Crews,  Rodenhimer& 
Co.,  negotiable  and  payable  at  the  office  of 
discount  and  deposit  of  the  Farmers  Bank  of 
Virginia  at  Danville,  which  was  epdorsed  by 
said  Crews,  Rodenhimer  &  Co..  "credit 
drawer."  This  note  was  negotiated  by  the 
bank,  and  the  amount  of  it  paid  in  gold  to  the 
maker  of  the  note,  A.  G.  Taylor.  It  was  after- 
wards, together  with  all  the  books,  notes 
and  assets  of  the  bank,  by  a  resolution  of  the 
board  of  directors  of  September,  1865,  turned 
over  by  William  S.  Patton,  cashier,  to  Wil- 
liam H.  Macfarland,  president  of  the  Farmers 

Bank  of  Virginia  (the  mother  bank), 
868      who  placed  *this  note,  with  all  the  other 

notes  and  evidences  of  debt  due  the 
bank  at  Danville,  in  the  hands  of  the  said 
William  S.  Patton  for  collection,  who  was  to 
be  compensated  by  a  percentage  on  the 
amount  of  his  collections.  It  appears  from 
the  notarial  protest  that  at  the  request  of 
said  William  S.  Patton,  cashier,  the  said  note 
was  presented  on  the  29th  of  December,  1865, 
the  date  of  its  maturity,  at  the  office  of  dis- 
count and  deposit  of  the  Farmers  Bank  of 
Virginia  at  Danville,  and  demand  made  of 
payment,  which  was  refused,  and  that  the 
same  was  thereupon  protested  for  non-pay- 
ment, of  which  notice  was  given  the  next 
day  to  the  maker  and  endorsers  by  deliver- 
ing to  each  a  copy  thereof  in  person. 

On  the  19th  of  January.  1867,  the  president 
and  directors  of  the  Farmers  Bank  of  Vir- 
ginia, pursuant  to  the  requirement  of  the  act 
i  of  assembly  of  12th  of  February,  1866,  and  to 
the  authority  with  which  they  were  invested 
by  said  act,  made  a  deed  conveying  all  the 
assets  of  the  bank,  real  and  personal,  all 
debts,  choses  in  action,  bills,  notes,  accounts, 
and  other  evidences  of  debt,  &c..  wheresoever 
situated,  to  John  M.  Goddin,  and  Samuel  C. 
Robinson  in  trust  for  the  purposes  therein 
named,  and  authorized  them  to  sue  in  the 
name  of  the  bank  for  the  recovery  of  the 
same.  And  on  the  11th  of  September  of  the 
same  year,  the  said  trustees  caused  this  suit 
to  be  instituted  in  the  name  of  the  Farmers 
Bank  of  Virginia  for  their  benefit.    The  de- 
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fendants  demurred  to  the  declaration,  filed  a 
plea  of  nil  debet,  a  plea  of  nul  tiel  corporation, 
and  three  other  special  pleas,  which  were  ul- 
timately rejected  by  the  court,  and  upon  the 
two  first  pleas  the  plaintiff  took  issue.  The 
plea  of  nil  debet  was  accompanied  with  a 
special  affidavit  of  defendants. 

The  demurrer  was  overruled;  and  upon 
the  trial  of  the  issues  on  the  pleas,  the  plain- 
tiflf  offered  to  read  to  the  jury  the  note  in 
controversy,  without  having  introduced 
358  *any  proof;  to  which  the  defendants 
objected;  but  the  court  overruled  the 
objection  and  permitted  the  note  to  be  read 
to  the  jury;  and  the  defendants  excepted. 
By  the  statute  (Code  of  1873,  ch.  167,  §  39.  p. 
1094),  proof  of  the  handwriting  of  the  maker 
and  endorser  cannot  be  required  unless  the 
fact  be  denied  by  an  affidavit  with  the  plea 
which  puts  it  in  issue.  The  plea  of  nil  debet 
is  not  sworn  to,  and  though  it  puts  in  issue 
the  handwriting  of  the  maker  and  endorser 
of  the 'note,  .proof  of  the  handwriting  cannot 
be  required  unless  it  is  denied  by  an  affidavit 
with  the  plea,  and  if  not  so  denied  it  may  be 
given  to  the  jury  in  evidence  without  proof. 
Now,  the  affidavit  of  the  defendants  does  not 
deny  the  handwriting  of  the  maker  or  en- 
dorsers of  the  note.  Though  it  denies  that 
they  endorsed  the  note,  it  does  not  deny  that 
the  endorsement  is  their  handwriting.  On 
the  contrary,  the  affidavit  admits  that  it 
is  the  endorsement  of  the  defendants,  and  af- 
firms that  because  of  the  changes  and  alter- 
ations of  the  note  since  they  endorsed  it,  the 
note  upon  which  suit  is  brought  is  not  the 
same  note  they  endorsed,  and  therefore  that 
the  endorsement  of  the  note  declared  on  is 
not  their  endorsement.  In  other  words, 
that  they  did  not  endorse  the  note  declared  on, 
and  which  was  offered  in  evidence,  because 
by  material  alterations  of  it  is  not  the  same 
note  they  endorsed.  This  is  plainly  the 
affidavit  in  effect.  It  does  not  deny  the  hand- 
writing of  the  signature  to  the  note,  or  of 
the  endorsement,  or  that  they  are  genuine, 
but  rather  that,  although  they  are  genuine, 
they  were  not  attached  to  the  note  which  was 
offered  in  evidence,  but  to  a  different  note — 
the  note  which  they  endorsed  having  been  so 
changed  by  subsequent  material  alterations 
that  it  is  not  the  same  note  which  they  en- 
dorsed. This  is  plainly  the  purport 
SM  of  the  affidavit,  and  it  proceeds  *to 
state  in  what  those  changes  and  alter- 
ations consist. 

It  affirms  that  the  note  when  made  and 
endorsed,  &c.,  was  not  stamped  with  the 
revenue  stamp  required  by  the  act  of  congress 
of  the  1st  of  July,  1862,  or  with  any  revenue 
stamp.  But  that  act  was  not  in  force  when 
the  note  in  controversy  was  made  and  en- 
dorsed. It  was  in  force  only  until  the  1st  day 
of  August,  1864,  (Bump's  Internal  Revenue 
Laws,  p.  306,)  and  the  withholding  the  stamp 
when  the  note  in  controversy  was  made,  to- 
wit:  on  the  26th  of  August.  1865,  could  not 
have  been  a  violation  of  that  act.  And  though 
it  was  not  stamped  with  any  other  revenue 
stamp,  it  does  not  affirm  that  there  was  any 
act  of  congress  which  required  it,  and  which 
was  thereby  violated.     There  was  an  act  of 


congress  in  force  when  the  note  in  contro- 
versy was  made,  endorsed,  &c. — the  act  of 
1864  as  amended  by  the  act  passed  on  the  3d 
of  March,  1865,  but  which  was  materially 
different  from  the  act  of  1st  July,  1862,  which 
the  defendant  relied  on.  (See  U.  S.  Statutes 
at  Large,  vol.  13,  pp.  481-2.)  This  act  pro- 
vides, in  substance,  that  any  person  who- 
shall  make,  sign  or  issue  any  instrument,, 
document  or  paper  of  any  kind,  or  shall  ac- 
cept, negotiate  or  pay  any  bill  of  exchange, 
draft  or  order,  or  promissory  note  for  the 
payment  of  money  without  the  same  being 
duly  stamped  or  having  thereupon  an  adhe- 
sive stamp  for  denoting  the  duty  chargeable 
thereon,  with  intent  to  evade  the  provisions  of 
this  act,  shall  for  every  such  offence  forfeit 
I  the  sum  of  $50,  and  such  instrument  shall  be 
deemed  invalid  and  of  no  effect.  But  to  this 
I  enactment  is  a  proviso:  that  hereafter  in  all 
'  cases  of  omission  to  affix  the  stamp  required 
1  bv  law  at  the  time  of  making  and  issuing  the 
instrument,  any  party  having  an  interest 
therein  who  shall  be  subsequently  desirous 
of  affixing  such  stamp  to  said  instrument, 
may  appear  before  the  collector  of  the  dis- 
trict, who  shall,  upon  the  payment  of 
355  the  price  of  the  proper  stamp  *and  the 
penalty  of  $50,  affix  the  proper  stamp 
to  such  instrument,  and  note  upon  the  mar- 
gin thereof  the  date  of  his  so  doing  and  the 
fact  that  such  penalty  has  been  paid.  That 
is  precisely  what  was  done  in  this  case.  And 
it  is  further  declared  by  said  act  that  "such 
instrument  shall  thereupon  be  deemed  and 
held  to  be  valid  to  all  intents  and  purposes 
as  if  stamped  when  made  or  issued." 

The  only  ground  of  exception  to  the  ruling 
of  the  court,  set  out  in  the  bill  of  exceptions, 
is,  that  the  plaintiff  was  allowed  to  give  the 
note  in  evidence  to  the  jury  without  proof. 
What  proof  was  necessary?  Before  the  statute, 
ch.  167,  §  39,  Code  of  1873,  supra,  proof  of  the 
signatures  of  the  maker  and  endorsers — ^that 
is,  of  their  handwriting — would  have  entitled 
the  plaintiff  to  give  the  note  with  the  endorse- 
ment in  evidence  to  the  jury.  But  now,  since 
the  statute,  such  proof  is  not  required  unless 
the  plea  is  accompanied  with  an  affidavit 
which  denies  that  it  is  the  handwriting  of  the 
maker  and  endorsers.  And  we  have  seen  that 
the  affidavit  filed  with  the  plea  of  nil  debet 
does  not  deny  the  handwriting  or  the  signa- 
tures. Such  proof  was  therefore  unnecessary 
to  allow  its  introduction  in  evidence.  But  the 
certificate  of  evidence  shows  that  the  note 
and  its  endorsement  was  afterwards,  in  the 
progress  of  the  cause,  proved;  so  that  if  there 
had  been  error  in  giving  it  to  the  jury  with- 
out proof  it  was  afterwards  corrected. 

And  taking  the  affidavit  to  be  true  that  it 
was  not  stamped  at  the  time  it  was  made  or 
endorsed  or  protested,  or  when  notice  was 
given  of  the  protest,  it  was  not  inadmissible 
as  evidence  on  that  ground.  The  provision 
of  the  act  of  congress  does  not  apply  to  state 
courts.  Congress  has  no  power  to  declare  by 
law  what  shall  or  sh^ll  not  be  evidence  in  a 
state  court.  Hale  7;.  Wilkinson,  21  Gratt.  75, 
and  cases  cited;  Bump's  Internal  Revenue 
Laws,  p.  327,  note  a  and  cases  cited.  But  it 
was    stamped,    and    in    the    mode    required 
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3M      by  the, act  of  *congrcss,  and  that  ap- 
peared by  endorsement  on  the  paper 
itself. 

One  of  the  pleas  put  in  issue  the  fact  of 
the  existence  of  the  bank  as  a  corporation 
in  whose  name  the  suit  was  brought;  but 
the  plea  was  not  sworn  to,  and  was  not 
filed  with  an  affidavit  denying  the  existence 
of  the  bank  as  a  corporation.  Proof  con- 
sequently of  its  existence  as  a  corporation 
was  not  necessary  to  the  admissibility  of 
the  note  in  evidence;  and  the  court  is  of 
opinion  upon  every  ground  that  there  was 
no  error  m  permitting  the  plaintiff  to  give 
the  note  with  the  endorsements  on  it  in 
evidence  to  the  jury. 

If  it  be  within  the  constitutional  power  of 
congress  to  declare  domestic  contracts,  en- 
tered into  between  citizens  of  the  state,  under 
state  laws,  and  which  have  no  bearing  upon 
matters  exclusively  cognizable  by  the  federal 
authorities,  to  be  invalid  and  of  no  effect  in 
the  state  courts,  on  which  we  deem  it  unnec- 
essary to  e;cpress  an  ooinion  in  this  case,  we 
aVe  of  opinion  that  the  note  in  controversy 
was  not  made  void  and  of  none  effect  by  the 
act  of  congress,  because  it  was  unstamped  at 
the  time  it  was  made,  or  endorsed,  or  pro- 
tested, or  when  notice  of  protest  was  given. 
It  was  only  made  invalid  by  such  omissions, 
and  then  only  conditionally,  when  they  were 
with  intent  to  evade  the  law;  that  is,  to  de- 
fraud the  government  out  of  its  revenue; 
which,  to  invalidate  the  instrument,  must  be 
shown.  And  being  a  charge  of  fraud,  and 
the  act  being  punitive,  all  reasonable  pre- 
sumptions should  be  in  favor  of  the  party 
charged.  In  this  case  it  does  not  appear  that 
the  note  was  unstamped  with  any  intent  to 
evade  the  law;  nor  can  it  be  implied  from  the 
pajrment  of  the  penalty  of  fifty  dollars;  nor 
is  it  an  adjudication  by  the  internal  revenue 
collector,  that  the  withholding  of  the  stamp 
was  with  such  intent.  To  relieve  the  party 
interested,  who  desires  to  affix  the  stamp  to 
prevent  a  forfeiture,  he  is  required  to 
857  pay  the  penalty  of  fifty  dollars  *to  the 
collector,  whether  the  stamp  was  with- 
held with  intent  to  evade  the  law  or  not. 
And  the  collector  is  only  authorized  to  re- 
lease the  penalty  upon  affidavit  that  it  was 
omitted  without  any  wilful  design  to  defraud 
the  United  States  when  the  application  is 
made  within  twelve  calendar  months  after 
making  or  issuing  the  instrument.  In  this 
case  the  application  was  made  on  the  9th 
of  June,  1870,  more  than  four  years  after 
the  note  was  made,  endorsed  and  protested; 
so  that  the  bank  had  lost  its  right  to  be  re- 
leased from  the  penalty,  upon  making  the 
affidavit  required,  by  its  delay  in  making 
the  application.  And  the  collector  had  no 
authority  to  release  it,  however  convinced 
he  may  have  been  that  there  was  no  intent 
to  defraud  the  government  or  to  evade  the 
law.  But  the  bank  was  entitled  by  the  terms 
of  the  act  to  have  the  instrument  stamped, 
and  to  be  relieved  from  the  forfeiture,  by 
the  payment  of  the  price  of  the  stamp, 
and  the  penalty  of  $50;  and  after  that  lapse 
of  time,  only  by  the  payment  of  the  penalty, 
were   it    ever    so    evident,    and    though    he 


were  perfectly  conscious  that  the  stamp  was 
not  withheld  with  any  intent  to  evade  the 
law.  The  payment  of  the  penalty  in  this 
case,  therefore,  cannot  imply  an  acknowl- 
edgment by  the  bank  that  the  stamp  was 
withheld  with  intent  to  evade  the  law. 
Nor  can  the  collection  of  the  penalty,  under 
the  circumstances,  imply  an  adjudication  by 
the  collector  that  the  stamp  had  been  with- 
held with  such  intent,  inasmuch  as  he  had 
no  authority  to  affix  the  stamp,  however 
innocent  he  might  regard  the  parties  in  with- 
holding it,  unless  the  penalty  was  paid.  The 
payment  of  the  penalty  under  the  circum- 
stances of  this  case  does  not,  therefore,  even 
tend  to  show  that  the  omission  to  stamp  was 
with  intent  to  evade  the  law,  and  there  is 
no  proof  in  the  cause  tending  to  establish 
such  an  intent.  And  it  being  necessary  to 
show  such  intent  by  the  term  of  the  act  of 
congress,  to  invalidate  the  instrument, 
858  the  jury  did  not  err  *in  treating  it  as  a 
valid  instrument;  and  the  remark  of 
the  court,  which  seems  to  have  been  ad- 
dressed to  the  bar,  "that  it  was  immaterial 
whether  the  note  had  ever  been  stamped  or 
not,"  though  erroneous,  and  may  have  had 
influence  upon  the  jury  in  coming  to  the 
conclusion  they  did,  yet,  as  they  came  to  a 
right  conclusion,  and  such  as  they  ought  to 
have  reached,  if  such  remark  had  not  been 
made,  it  is  no  ground  for  setting  aside  the 
verdict    and    reversing   the    judgment. 

The  court  is  also  of  opinion  that  the  court 
did  not  err  in  striking  from  the  record  the 
three  last  pleas,  third,  fourth  and  fifth,  and 
in  subsequently  overruling  the  defendant's 
motion  to  reinstate  them.  The  third  and 
fifth  pleas  are  severally  predicated  of  the 
invalidity  of  the  note  and  endorsement,  be- 
cause the  note  was  not  stamped  at  the  time 
it  was  made,  or  endorsed,  or  protested,  or 
when  notice  of  the  protest  was  given,  with 
intent  to  defraud  the  government.  Now,  it 
appears  by  the  certificate  of  the  collector 
noted  on  the  margin  of  the  note,  that  it  was 
subsequently  stamped  in  the  mode  prescribed 
and  authorized  by  the  act  of  congress;  by 
reason  whereof,  as  expressly  declared  by  said 
act,  "such  instrument  shall  thereupon  be 
deemed  and  held  to  be  as  valid  to  all  intents 
and  purposes  as  if  stamped  when  made  or 
issued."  It  may  well  be  questioned  .whether 
said  pleas  were  good  without  negativing  the 
fact  that  they  had  been  post-stamped  and  the 
penalty  of  $50  paid  before  the  commence- 
ment of  this  suit,  in  accordance  with  the 
provision  of  the  act  of  congress  aforesaid. 
But,  however  that  may  be,  it  was  entirely 
competent  for  the  defendants  to  rely  on  the 
same  matters  in  evidence  under  the  issue  of 
nil  debet,  which  are  set  out  in  their  pleas, 
and  were  consequently  not  prejudiced  by  the 
rejection  of  the  pleas,  especially  as  it  ap- 
pears that  if  the  said  pleas  had  been  re- 
ceived and  issue  taken  on  them,  they 
359  could  not  have  *been  sustained  by 
the  evidence.  The  fourth  plea  denies 
that  the  said  note  ever  was  stamped  in 
the  manner  and  form  required  by  the  act 
of  congress,  and  reiterates  the  charge  of 
intent  to  evade  the   law.     This  matter  of 
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defence  could  also  have  been  given  in  evi- 
dence under  the  issue  of  nil  debet,  and  is 
plainly  unsustained  by  the  evidence;  and 
the  rejection  of  this  plea  has  therefore  not 
prejudiced  the  defendants;  and  the  rejection 
thereof,  and  the  third  and  fifth  pleas  for 
these  reasons,  would  not  warrant  the  re- 
versal of  the  judgment. 

It  was  not  made  the  duty  of  the  bank  to 
affix  the  stamp  after  it  was  negotiated  and 
money  paid,  but  it  had  the  privilege  of  doing 
so  any  time  thereafter;  and  only  upon  its 
failure  to  do  so  would  the  note  become  invalid 
and  of  no  effect  To  have  had  it  stamped  in 
the  mode  prescribed  and  authorized  by  the 
act  of  congress,  the  day  before  the  suit  upon 
it  was  brought,  was  as  much  the  right  and 
privilege  of  the  bank  and  as  efficacious  as  to 
have  stamped  it  at  the  time  it  was  protested, 
or  when  notice  of  the  protest  was  given.  If 
invalidity  at  any  time  was  the  result  of  its 
not  being  stamped,  it  was  primarily  the  fault 
of  the  maker  and  the  endorsers,  who,  upon  the 
faith  of  it  as  a  valid  security,  drew  from  the 
bank  $2,000  in  gold;  and  the  endorsers,  by 
whose  order  it  was  paid  to  the  maker,  ought 
not  to  be  relieved  from  the  obligation  to  re- 
turn it  to  the  bank  upon  the  plea  that  the 
note  was  not  stamped. 

The  court  is  further  of  opinion  that  in  the 
light  of  this  transaction  as  we  have  viewed  it, 
there  is  no  ground  for  the  assumption  of  the 
plaintiffs  in  error,  that  the  endorsement  made 
on  the  note  by  the  revenue  collector  was  such 
an  alteration  of  the  instrument  as  invalidated 
it  in  the  hands  of  the  holder.  The  maker 
and  endorsers  knew  when  the  note 
800  was  *made  and  issued,  endorsed  and 
negotiated,  that  the  same  authority 
which  required  the  note  to  be  stamped, 
authorized  the  holder,  if  it  had  not  been 
previously  stamped,  any  time  after  it  had 
been  negotiated,  to  have  it  stamped  pre- 
cisely in  the  way  the  note  in  controversy 
was  stamped.  If  the  note  was  invalid  for 
want  of  a  stamp,  it  was  invalid  when  it  was 
negotiated,  and  if  the  holder,  after  its  nego- 
tiation and  delivery,  had  immediately  affixed 
a  stamp  to  it  in  the  absence  of  the  maker 
and  endorsers,  it  might  as  well  be  con- 
tended that  it  was  such  an  alteration  as 
invalidated  the  note. 

If  it  was  material  for  the  defendant  to  have 
been  allowed  to  introduce  proof  to  show  that 
the  stamp  was  withheld  with  intent  to  defraud 
the  government — which,  from  the  view  we 
have  presented,  would  not  seem  to  have 
been  material,  inasmuch  as  if  there  had  been 
such  fraudulent  intent  it  was  atoned  for  by 
the  bank  by  paying  the  penalty,  and  the  note 
was  stamped 'in  the  mode  prescribed  by  the 
act  of  congress,  and  validated,  just  as  it 
would  have  been  if  it  had  been  stamped  at 
the  time  it  was  made  and  issued — yet  we  do 
not  understand  the  ruling  of  the  court  to 
have   excluded   evidence  for   such   purpose. 

The  court  is  further  of  opinion  that  there 
is  no  error  to  the  prejudice  of  the  plaintiffs 
here  in  the  instruction  given  by  the  court  to 
the  jury  as  to  what  constituted  the  office 
of  deposit  of  the  bank  when  the  note  was 
presented  for  payment  and  protested.     Nor 


is  there  any  discrepancy  in  the  allegation  an4 
proof  as  to  the  presentation,  demaml,  and 
protest  of  the  note.  That  it  was  presented 
and  protested  at  the  office  of  discount  an4 
deposit  of  the  bank  is  proved  by  the  certifi- 
cate of  the  notary,  and  there  is  no  proof  to- 
the  contrary.    The  proof  is,  that  the  office 

of  WilKam  S.  Patton,  the  cashier  of 
861       the  bank  in  Danville,  *was  then  used 

as  the  office  of  deposit  of  the  bank 
and  for  transacting  its  business,  and  it  had 
no  other  at  that  time. 

The  court  is  also  of  opinion  that  under  the^ 
act  of  assembly.  Code  of  1873,  ch.  56,  §  31,  p. 
543,  this  suit  was  properlv  brought  in  the- 
name  of  the  Farmers  Bank  of  Virginia  for 
the  benefit  of  the  trustees,  who  were  trustees 
for  the  bank  as  well  as  its  creditors,  and  who 
were  authorized  by  the  deed  creating  the 
trust  to  sue  in  the  name  of  the  bank.  Upon 
the  whole  the  court  is  of  opinion  tliat  there 
is  no  substantial  error  in  the  judgment  of  the 
circuit  court  and  to  affirm  the  same. 

Judgment  affirmed. 


86S      *Woo€ldy  v.  Old  Dominion  Ins.  Co. 

[31   Am.   Rep.  732.] 

January   Term,    1879,    Richmond 

1.  Flr«  Insii  ranee — C^ntraet  •£  Aireat — 
SpeeMIc  Performaaee.* — Where  a  contract  for 
the  insurance  of  a  huilding  has  heen  ma^  wHh  the 
agent  of  an  insurance  comfMiny  having  authority  to 
issue  policies,  and  the  premium  has  heoa  paid,  but 
before  the  policy  is  issued  the  building  is  consumed 
by  fire,  a  court  of  equity  has  jurisdiction  to  enforce 
the  payment  of  the  policy  at  the  suit  of  the  assured 
against  the  insurance  company. 

2.  Saiae — Parmeat  of  Premlam — Olfsiet.— 
The  terms  of  the  insurance  company  haTwig  beea 
agreed  upon  between  the  applicant  for  insurance  and 
the  agent  of  the  insurance  company,  the  applicant 
tenders  to  the  agent  the  money  for  the  preaiiam; 
but  the  agent  living  in  the  house,  and  being  in- 
debted to  the  applicant  for  rent,  tells  him  he  hhs 
in  his  hands  money  belonging  to  him  for  rent,  and 
will  credit  him  for  that  amount.  This  was  a  valid 
payment  of  the  premium. 

8.  San&e — OvraeralKlp  of  Property— Ooniit- 
tloa  la  Poller*! — A  condition  of  the  policy  is 
that  any  interest  in  property  insured  not  absolute, 

*Flre  lasaraace  —  Coatract  of  Aveat-^ 
Speelflc  Perf oraiaaee. — Equity  will  enforce  per- 
formance of  a  contract  of  insurance  made  with  an 
agent  having  authority  to  issue  policies  or  to  bind 
the  company  to  issue  policies,  in  favor  of  one  who  has 
paid  the  premium,  daden  v.  F.  &  M.  F.  Ass'n,  80  Va. 
683;  Morotock  Ins.  Co.  v.  Rodefer,  92  Va.  752; 
Croft  v.   Hanover  F.  Ins.   Co.,  40  W.   Va.   S12. 

tSame — Oiiv-aeral&lp  of  Property — Coadl* 
tloa  la  Policy.— In  Va.  F.  &  M.  Ins.  Co.  v.  Kloe- ' 
ber,  31  Gratt.  749,  it  was  held,  citing  the  principal 
case,  that  the  contingent  right  of  dower  in  the  wife  of 
the  insured,  if  she  was  his  wtfe  at  the  date  of  the  deed, 
was  not  such  an  interest  as  shows  that  the  insured 
had  less  than  a  perfect  title  in  the  property  insured; 
nor  was  it  such  an  incumbrance  as  was  contemplated  by 
the  parties  to  the  contract  of  insurance  should  be  dis- 
closed  by  the  assured  on  the   pain   of  forfeiting  his 
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or  that  is  less  than  a  perfect  title,  must  be  repre- 
sented to  the  company  and  expressed  in  the  policy. 
The  insured  has  the  fee  simple  estate  in  the  build- 
ing, conveyed  by  deed  reserving  a  lien  for  the  pur- 
chase-money, about  $350;  the  house  worth  $1,700. 
The  condition  has  reference  to  the  quantity  of  the 
interest  or  estate,  which  is  measured  by  its  duration. 
Or,  if  not,  the  words  used  cannot  have  been  in- 
tended to  guard  against  mere  incumbrances. 
4.    Same — Notice  of  Loss — Dae  Diligence. — 


MS,  3M,S« 


building^  was  destroyed  by  fire,  and  the  com- 
plainant s  loss  exceeds  the  amount  of  the  in- 
surance; that  the  complainant  has 
364  complied  with  all  ♦the  terms  and  con- 
ditions of  his  contract,  and  has  done 
everything  necessary  to  entitle  him  to  re- 
coyer  the  amount  assured,  and  yet  that  the 
defendant  has  refused  and  still  refuses  either 
to  issue  and  deliver  to  him  the  said  policy  or 

Due   diligence  in   giving   notice    of   the   lo'ss   of  the  •  o^  ?he   bill   fsTo"r"I  ""soedfic'  nJll'^'  ""'"''^ 
building   under   all   the   circumstances   is   all   that   is  ,  tl^  C^^ac^^inLr^n^^^^^^^ 

ant  may  be  decreed  to  issue  and  deliver  a 
proper  policy  to  the  complainant,  and  for 
general  relief. 

There  was  a  demurrer  to  the  bill,  which  the 
chancellor  very  properly  overruled.  The 
statements  of  the  bill,  if  proved,  make  a  case 
tor  equitable   relief.     Tayloe  v.   Merchants 

L'^f  J?^--  ^""i'  ^  i^°^-  U.  S.  R.  390;  Com. 
Mut  Marine  Ins.  Co.  v.  Union  Mut.  Ins.  Co., 
19  How.  U.  S.  R.  318;  Post  v.  /EtnsL  Ins.  Co., 
43  Barb.  R.  351;  Angell  on  Fire  and  Life 
Ins.,  §  34;  Wood  on  Fire  Insurance,  §  12 
(p.  32).  and  authorities  cited  in  notes. 

In  the  case  cited  supra  from  9  Howard,  the 
contract  of  insurance  was  completed  in  all 
respects,  except  the  issuing  and  delivery  of 
the  policy.   The  loss  occurred,  and  then  the 
insurance  company  refused  to  proceed  fur- 
ther with  the  contract.     The  bill  was  filed 
substantially   for   the   specific    performance 
of  the  contract,  but  the  prayer  was  for  a 
decree  for  loss  and  for  general  relief. 
.    The  law  is  correctly  expounded,  I  think, 
in  the  opinion  of  the  court  delivered  by  Mr. 
Justice   Nelson,    who,   in   answer  to  the  ob- 
jection  that   the   plaintiff  had  an  adequate 
remedy  at  law,  proceeds  to  say  that  "had  the 
suit  been  instituted  before  the  loss  occurred, 
the    appropriate,   if   not   the    only   remedy, 
would  have  been,  in  that  court  (a  court  of 
equity),  to  enforce  specific  performance,  and 
compel   the   company   to   issue    the   oolicy. 
And  the  remedy  is  as  appropriate  after  as 
before  the  loss,  if  not  as  essential,  in 


required. 

This  was  a  suit  in  equity  in  the  chancery 
court  of  the  city  of  Richmond  brought  in 
JafHiary,  187-6,  by  James  P.  Wooddy  against 
The  Old  Dominion  Insurance  Company  to 
recover  the  sum  of  $1,000,  the  amount  which 
the  plaintiff  claimed  he  was  entitled  to  on 
account   of   an   insurance   by   the   company 

upon  a  house  in  the  town  of  Tappahan- 
863       nock  belonging  to  the  ♦plaintiff.     On 

the  hearing  on  the  19th  of  April, 
1877,  the  court  dismissed  the  bill;  but  with- 
out prejudice  to  the  right  of  the  plaintiff 
to  assert  at  law  any  legal  rights  he  might 
have  against  the  defendant  or  any  other 
person  by  reasons  of  the  matters  involved 
in  this  suit.  And  thereupon  Wooddy  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 
which  was  awarded.  The  case  is  stated  by 
Judge  Burks  in  his  opinion. 

John  B.  Young  and  C.  White,  for  the  ap- 
pellant. 

Wm.  W.  Crump  and  Bev.  T.  Crump,  for 
the  appellee. 

BURKS,  J.  This  is  an  appeal  from  a 
decree  ©f  the  chancery  court  of  the  city  of 
Richmond,  dismissing  the  bill  of  the  com- 
plainant. James  P.  Wooddy,  who  is  the  ap- 
pellant here. 

The  bill  states,  in  substance,  that  on  the 
l«th  day  of  April,  1875,  the  defendant  con- 
tracted with  the  complainant  to  insure  his 
building  in  the  town  of  Tappahannock,  in 


^""-"•6  "*   *-"Xr'     ..  ArtHFrtiKtmiucK,  III  ^^^KJE^  iiic  i^^:,^  II  noi  as  essential,  in 

fissex  county,  Virginia,  against  loss  or  dam-  |  385       order  to  facilitate  *the  proceedings  at 


age  by  fire,  to  the  amount  of  one  thousand 
dollars,  the  risk  to  commence  on  the  said  16th 
day  of  April,  and  continue  one  year;  that 
the  consideration  for  the  insurance  was  a 
premium  of  twelve  dollars  and  fifty  cents, 
wWch  was  paid;  that  in  consideration  of 
the  sum  so  paid,  the  defendant  agreed  to 
issue  to  him,  on  the  said  sixteenth  day  of 
April,  a  poficy  such  as  was  usually  issued  to 
persons  insured  by  the  defendant;  that  the 
defendant  neglected  and  refused  to  issue 
said  policy  oa  that  day  and  has  ever  since 
declined  and  refused  so  to  do,  although  the 
premtum  has  been  paid  as  aforesaid;  that  on 
the   foUa«ring   day    (the   17th   of   April)    the 

contract  for  failing  to  make  the  disclosure.     See  also 
Ia«irance   Co.   v.    Sheets,   26   Gratt.   854. 
Same — PAymcnt    of    Premium — Offset. — In 

Humphreys  v.  Patton,  21  W.  Va.  220,  the  attorneys 
dted  the  i»rfaici|>al  case  as  authority  for  the  proposi- 
tion that  a  tax-payer  may  be  allowed  to  offset  the 
sherifTs  personal  indebtedness  to  him  against  the 
taxes  due  the  state.  The  court  held  that  such  an 
offaet  did  not  pay  the  taxes  due. 


law,  but  the  proceedings  would  have 
been   more   complicated,  and    embarrassing 
than  upon  the  policy.    The  party,  therefore, 
had  a  right  to  resort  to  a  court  of  equity  to 
compel   the   delivery   of   the   policy,   either 
before  or  after  the  happening  of  the  loss; 
and  being  properly  in  that  court  after  the 
loss  happened,  it  is  according  to  the  estab- 
lished course  of  proceeding,  in  order  to  avoid 
delay  and  expense  to  the  parties,  to  proceed 
and  give  such  final  relief  as  the  circumstances 
of    the    case    demand.    *♦*♦♦♦   As 
the  only  real  question  in  the  case  is  the  one 
which   a   court   of   equity  mus*^   necessarily 
have  to  decide,  in  the  exercise  of  its  peculiar 
jurisdiction  in   enforcing  a  specific  execution 
of  the  agreement,  it  would  be  an  idle  techni- 
cality for  that  court  to  turn  the  party  over 
to  his  remedy  at  law  upon  the  policy.  And, 
no  doubt,  it  was  a  strong  sense  of  this  injus- 
tice that  led  the  court  at  an  early  day  to 
establish  the  rule,  that  having  properly  ac- 
quired jurisdiction   over   the   subject  for  a 
necessary  purpose,  it  was   the  duty  of  the 
court  to  proceed  and  do  final  and  complete 
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justice  between  the  parties,  where  it  could 
as  well  be  done  in  that  court  as  in  the  pro- 
ceedings at  law." 

The  result  of  the  decision  was  that  the  com- 
plainant was  entitled  to  a  decree  for  his  loss, 
and  the  case  was  remanded  for  such  further 
proceedings  as  might  be  necessary  to  carry 
the  opinion  of  the  court  mto  effect. 


it  was  further  agreed,  at  the  suggestion  of 
Rowzie,  that  he  should  write  to  appellant's 
wife  at  Fredericksburg  and  ascertain  from 
her  whether  she  had  taken  out  any  policy  at 
that  place,  as  directed  by  her  husband,  and 
if  she  had  not  done  so,  Rowzie,  as  soon  as 
he  was  so  ioformed  by  her,  was  immediately 
to  issue  a  policy  on  behalf  of  the  appellee 

nan  A         (.A  ovam  orl        It'       4-rN       1  (^W^al  1 1  vmfr'e        «mr«TA       •if'         l7«*o/l_ 


^hrarwerortUr^pan;.  as  defendant    and^iorward^._  to^^appejlant-s  wife^at^  Fred- 

in  the  court  below,  puts  the  burden  of  proof 

on  the  complainant.    It  denies  all  the  material 

allegation  of  the  bill— denies  that  there  was 

an>t  contract   of  insurance,   or   payment   of 

premium,  as  stated  in  the  bill,  or  that  any- 
thing has  been  done  by  the  complainant  to 

entitle  him  to  recover  of  the  defendant  the 

amount  of  insurance  stated  m  the  bill,     it 
admits  that  the  defendant  has  heard 

366      that    the    complainant    *prof esses    to 
have  made  the  contract,  under  whicti 

he  seeks  to  recover,  with  an  agent  of  the 

defendant  doing  business  for  it  at  a  distant 

place  from  its  home  office,  and  if  such  was 

the  case,  calls  for  strict  proof  of  the  terms 

and  provisions  of  the  contract,  and  of  such 

compliance  of  the  complainant  therewith  as 

was  necessary  on  his  part  to  entitle  him  to 

the  relief  prayed  for  in  the  bill.  . 

The  policy  which  the  appellant  claims  to 

he  entitled  to  under  his  alleged  contract,  and 

under  which  he  cUims  inde«nity  for  the  loss 

sustained,   contains   the    foUowmg   stipulation 

or  condition:    "this  company  shall  not  be 

liable,  by  virtue  of  this  policy  or  any  renewal 

thereof,  till  the  actual  payrocnt  of  the  pre- 
mium to  the  company  or  its  authorized  agent  . 
and  it  is  contended  by  the  appellees  counsel 

that  this  conditwn  has  never  been  complied 
with  on  the  part  of  the  appellant,  and  he  is 
therefore  not  entitled  to  any  recovery. 

It  is  proved  that  William  B.  Rowzie,  who 
resided  at  Tappahannock,  was  the  duly  con- 
stituted agent  of  the  defendant  company  to 
take  risks,  collect  premiums,  and  issue  poli- 
cies, and  was  supplied  with  policies  regu- 
larly executed  by  the  officers  of  Jhe  com- 
pany, which  he  was  empowered  to  fill  up 
and  deliver  to  persons  dcsirmg  to  be  in- 
sured, without  any  occasion  to  communi- 
cate with  the  company  before  said  policies 
were  issued  and  delivered.  . 

The  appellant  resided  m  Fredericksburg, 
and  owned  the  building  in  Tappahannock 
which  was  occupied  by  Rowzie,  who  was  his 
brother-in-law.  under  a  contract  to  pay  rent. 
The  appellant,  who  was  a  seafaring  man, 
came  on  the  13th  day  of  April  to  Tappahan- 
nock,  where  his  vessel  lay,  p^-^^f^^^^^^/J^^^/ 
voyage  he  was  about  to  make  to  Baltimore 
It  seems  that  the  building  at  Tappahannock 
had  been  insured  in  some  company  which 
had  an  agency  ?t.  Fredericksburg    but  the 


ericksburg.     The  terms  of  the  contract  being 
mutually  assented  to,  the  appellant  thereupon 
tendered  to  Rowzie  twelve  dolkirs  and  fifty 
cents,  the  full  amount  of  the  premium,  but 
Rowzie  declined  to  take  it,  saying,  "I  have 
in   my  hands  money  belonging  to  you   for 
rent,  and  will  credit  you  by  that  amount." 
There  is  no  doubt  as  to  the  actual  tender. 
Rowzie  says  "he   (Wooddy)   pulled  out  his 
pocket-book  and  took  out  the  money  to  pay 
me."     Moreover,  the  company  was  then  in- 
debted to  Rowzie,  as  he  says,  to  the  amount 
of  nine  dollars,  advanced  for  it  by  him  some 
time  previous.    This  contract  was  made,  as 
before  stated,  on  the  13th  day  of  April.     The 
appellant  then  left  with  his  vessel  for  Balti- 
more.    Rowzie,  pursuant  to  the  agreement, 
wrote  to  appellant's  wife,  and  on  the  16th 
day  of  April  received  from  her  a  letter  in 
reply,  informing  him  that  she  had  not  effected 
any  insurance  in  Fredericksburg.     As  soon 
as   this   letter   was    received   by   Rowzie    it 
became  his  duty  eo  instanti  to  issue  and  for- 
ward the  policy  to  the  appellant's  wife,  as 
he  had  agreed  to  do.  He  did  not  do  so,  how- 
ever, and  assigns  as  a  reason  for  his 
368      '^neglect  that  he   was  busy  that  day 
about  other  matters  and  did  not  think 
it  actually  necessary  to  send  the  policy  by 
that  night's  mail.     In  the  early  morning  of 
the   next  day   (the   17th)    the   building   was 
entirely  destroyed  by  fire.     No  policy  was 
ever  issued  to  the  appellant  by  Rowzie  or 
by  the  company,  nor  was  the  premium  ever 
paid    by    the    appellant    unless    the    tender 
aforesaid,   coupled   with   the  agreement  be- 
tween   the    appellant    and    the    company's 
agent  (Rowzie),  amounted  to  a  payment. 

Rowzie,  it  seems,  has  never  had  any  settle- 
ment of  accounts  with  the  company.  It  was 
his  duty,  according  to  thfc  proofs,  to  make 
daily  and  monthly  reports  of  his  transactions 
as  agent  to  his  principal.  On  the  21st  of 
April  he  reported  the  destruction,  by  the  fire 
of  the  17th,  of  a  building  in  Tappahannock 
which  had  been  insured  by  him  as  agent,  and 
at  the  same  time  mentioned  that  the  adjacent 
building  occupied  by  him  was  destroyed  by 
the  same  fire,  but  he  did  not  state  that  it 
had  been  insured.  He  explains  this  omission  by 
saying  that,  as  the  policy  had  not  been  issued, 
he  did  not  know  what  to  do,  and  thought  that 
Capt.  Wooddy  (the  appellant)  would  confer 


noHcy  had  just   expired,  and.  before    with  the  company  about  it.    Being  asked    on 
867      feavfng   Fredericksburg,    ^the   appellant    cross-examination,   whether  he   really  consid- 

had  directed  his  wife  to  have  the  policy 
renewed.  On  arriving  at  Tappahannock 
ascertaining  that  Rowzie  was  the  agent  of 
the  Old  Dominion  Insurance  Company  (the 
appellee)  to  effect  insurances,  the  appellant 
concluded  f  have  the  building  insured  in 
that  company.  The.  valre .  of  the  bm  din^ 
and  amount  of  premium  being  agreed  upon, 


ered  that  he  had  insured  the  house,  he  replied, 
"Not  having  heard  of  any  similar  case  before, 
I  did  not  know  whether  the  property  was  con- 
sidered as  insured  or  not."  The  further 
question  was  put  to  him,  "Isn't  it  true  that 
you  didn't  consider  it  insured?"  Answer. 
"I  was  in  doubt."  There  is  no  conflict  be- 
tween   the    testimony   of   this    witness    and 
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that  of  the  appellant,  the  only  two  witnesses 
in  the  case,  as  to  the  contract  before  stated, 
and  it  is  obvious  that  the  only  "doubt"  that 
Rowzie  had  was  as  to  the  legal  effect  upon  the 
contract  of  the  failure  to  issue  the  policy 

369  before  the  loss  occurred.  If  the  *money 
tendered  had  been  accepted  and  actu- 
ally placed  in  his  hands,  and  retained  by  him, 
the  same  doubt  would  probably  have  been 
entertained  by  him  because  the  loss  oc- 
curred before  the  policy  was  issued,  while, 
as  we  have  seen  from  the  authorities  before 
cited,  in  such  case  equity  would  have  en- 
forced the  contract. 

Upon  the  proofs,  then,  was  there  a  pay- 
ment of  the  premium  within  the  meaning  of 
the  before  recited  condition,  so  as  to  entitle 
the  appellant  to  the  policy  before  the  loss  oc- 
curred? Rowzie  says  that  when  the  twelve 
dollars  and  fifty  cents,  the  amount  of  the  pre- 
mium, were  tendered  to  him,  he  is  clear  in  his 
recollection  that  he  at  that  time  owed  the 
appellant  that  amount  for  rent  past  due.  If 
he  had  then  paid  over  that  amount  to  the  ap- 
pellant in  discharge  of  the  rent  due,  and  the 
appellant  had  immediately  handed  it  back  to 
him  for  the  premium,  nobody  will  doubt  that 
the  premium  would  have  been  actually  paid. 
Did  not  the  transaction,  which  took  place, 
amount  substantially  to  the  same  thing? 
The  appellant  took  the  money  from  his  pocket 
and  offered  it  to  Rowzie,  who  declined  to  take 
it,  saying  in  terms,  "I  have  in  my  hands 
money  belonging  to  you  for  the  rent,  and  will 
credit  you  by  that  amount."  It  seems  to  me 
that  it  would  be  extremely  technical  to  hold 
that  this  was  not  a  payment,  when,  if,  instead 
of  retaining  the  money,  which  he  says  he  had 
in  his  hands  belonging  to  the  appellant,  he 
had  paid  it  over  to  him  with  one  hand  and 
taken  it  back  from  him  with  the  other,  all 
will  admit  that  there  would  have  been  pay- 
ment. In  the  latter  case,  the  money  paid 
would  have  become  at  once  the  money 
of  the  company  in  the  hands  of  its  agent, 
and  so,  I  think,  the  money  retained  by  the 
agent  under  the  arrangement  made  became 
in  like  manner  the  money  of  the  com- 

370  pany,  the  greater  part  *of  which,  in 
fact,   ($9,)   was  already  in  the  hands 

of  the  company;  for,  according  to  Rowzie's 
statement,  (and  it  is  not  contradicted,)  the 
company  owed  him  that  amount,  balance 
on  account. 

In  the  case  of  Hallock  v.  Commercial  Insur- 
ance Co.,  2  Dutcher  (N.  J.)  R.  268,  one  of  the 
conditions  of  the  policy  was  the  same  as  in 
this  case — that  the  insurance  should  not  be 
binding  until  payment  of  the  premium.  The 
agent  in  that  case  was  authorized  to  make 
surveys,  receive  proposals  for  insurance, 
and  receive  premiums  on  risks  accepted  by 
the  company,  but  was  not  authorized  to 
make  insurances  or  issue  policies.  The  pro- 
posals for  insurance  were,  under  the  regula- 
tions prescribed,  sent  by  him  to  the 
company  at  its  home  office,  and  if  accepted 
by  it,  the  policies  were  to  be  sent  to  him 
for  delivery.  It  will  be  observed  that  the 
powers  of  this  agent  were  not  so  large  as 
those  of  the  agent  in  the  present  case. 

The  agent,  when  applied  to  by  the  plaintiff 


for  insurance,  made  the  survey,  and  told  the 
plaintiff  what  the  premium  would  be.  The 
plaintiff  thereupon  offered  him  the  premium, 
when  he  said  he  would  consider  it  as  fixi, 
but  would  leave  it  (as  he  did)  with  the  plain- 
tiff, who  was  a  banker,  and  with  whom  he 
kept  his  account,  until  the  policy  arrived, 
when  he  would  call  and  get  the  money.  The 
application  was  sent  by  the  agent  to  the 
company,  the  risk  was  accepted  to  commence 
from  a  previous  day,  and  the  policy  signed 
was  forwarded  by  mail  to  the  agent;  but  it 
turned  out  that  the  building  insured  was 
destroyed  by  fire  on  the  very  day  the  policy 
was  signed,  and  two  hours  before  it  was  so 
signed.  The  company  being  ignorant  of  the 
fire  when  the  policy  was  signed  counter- 
manded the  policy.  It  was  held,  that  al- 
though the  agent  had  not  in  fact  received 
the  premium,  the  contract  was  as  binding 
upon  the  company  as  if  the  money  had  been 

actually    paid    over   to   the   agent. 
371  *The   judge,   in    his    opinion,  said: 

"Would  it  have  made  the  payment  any 
more  real  if  the  plaintiff  had  handed  Bredc 
(the  agent)  the  money  and  Breck  had  depos- 
ited it  with  his  banker?  The  money  was,  in 
legal  effect,  paid  to  Breck,  and  by  him  placed 
on  deposit.  It  was,  in  contemplation  of  law, 
an  actual  payment  to  the  company,  as  much 
so  as  if  Breck  had  transmitted  the  money,  as 
well  as  the  application,  to  the  company." 
And  he  adds:  "but  if  not  an  actual  payment 
the  defendants  are  estopped  from  saying  that 
it  is  not.  They  must  be  considered  as  doing 
what  Breck  did,  viz:  saying  to  the  plaintiff, 
on  the  2d  March,  when  he  tendered  them  the 
money,  we  will  consider  it  as  paid."  And  here 
it  m^y  be  asked,  why  does  not  the  doc- 
trine of  estoppel  apply  as  fully  in  the  case 
under  review  as  in  the  case  just  cited?  Sec, 
also.  New  York  Central  Ins.  Co.  v.  National 
Protection  Ins.  Co.,  20  Barb.  R.  468;  Chick- 
ering  v.  Globe  Mutual  Life  Ins.  Co.,  116 
Mass.  R.  321;  Goit  v.  The  National  Protec- 
tion Ins.  Co.,  25  Barb.  R.  189. 

Several  cases  are  cited  and  relied  upon 
by  the  learned  counsel  for  the  appellee. 

In  Buffum  v.  Fayette  Mut.  Fire  Ins.  Co., 
3  Allen  R.  360,  cited,  the  agreement  was 
between  the  insured  and  the  treasurer  of  the 
insurance  company,  that  the  latter  would  sec 
the  premium  paid,  which  he  did  not  do,  and 
the  loss  occurred  without  payment  or  tender 
made.  It  was  held  that  the  company  was 
not  bound  by  this  arrangement.  While  this 
decision  cannot  be  easily  reconciled  with  the 
cases  before  cited  in  this  opinion,  it  may  be 
remarked  of  it,  that  it  is,  in  its  circumstances, 
unlike  the  case  in  judgment,  in  this,  at  least, 
that  the  treasurer  had  no  funds  of  the  insured 
in  his  hands,  nor  was  he  indebted  to  him.  It 
is  said  that  the  courts  of  Massachusetts  give 
the  greatest  effect  to  the  by-laws  of  a  mutual 
insurance  company  in  restricting  the  powers 
of  the  officers  and  agents  of  the  com- 
373  pany,  and  that  it  is  ♦doubtful  if  the 
decision  above  cited  from  3  Allen  would 
meet  with  approbation  in.  most  of  the  states. 
May  on  Insurance,  §  348.  See,  also.  Wood 
on  Fire  Insurance,  §  28,  p..  69,  note. 

An  examination  oi  the  case  of  Hoffman  v. 
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John  Hancock  Mut  Life  Ins.  Co.,  92  U.  S.  It 
(2  Otto)  161,  also  cited,  will  show  that  the 
agent,  without  authority  of  the  company, 
had  agreed  with  the  insured  to  accept  per- 
sonal property — a  horse — in  part  payment 
of  the  premium,  and  upon  the  facts  as 
proved  it  was  decided  that  the  transaction 
was  a  fraud  upon  the  company. 

The  case  cited  from  68  North  Car.  R.  11, 
Ferebee  v.  N.  C.  Mut.  Home  Ins.  Co.,  seems  to 
be  more  directly  in  point.  There,  the  agent 
was  indebted  to  the  insured,  and  although 
there  was  conflict  in  the  proof  as  to  the  al- 
leged agreement  that  the  agent  should,  in  dis- 
charge of  this  indebtedness,  pay  the  premium 
to  the  company,  yet  the  court  treated  the  case 
as  if  the  agreement  was  proved,  and  held  that 
it  did  not  bind  the  company,  because  never 
authorized  nor  ratified  by  it. 

This  North  Carolina  case  is  the  only  au- 
thority cited  by  the  learned  counsel  for  the 
appellee  which  seems  to  directly  support 
the  proposition  for  which  he  contends,  to- 
wit:  that  the  agent  of  an  insurance  com- 
pany, having  authority  to  receive  premiums, 
cannot  substitute  himself  for  the  insured  as 
debtor  to  the  company  he  represents  for 
the  amount  of  the  premium,  which,  by  the 
terms  of  the  policy,  is  required  to  be  paid 
before  the  policy  takes  effect.  The  con- 
trary doctrine,  I  think,  is  deducible  from 
cases  already  cited  in  this  opinion.^  I  shall 
refer  to  only  two  additional  cases. 

In  Bouton  v.  The  American  Mut.  Life  Ins. 
Co.,  25  Conn.  R.  542,  it  was  decided  that  an 
agreement  made  in  good  faith  between  an  in- 
surance agent  having  authority  to  receive  an 
insurance  premium  and  the  insured,  that  the 
agent  shall  become  personally  respon- 
S7S  sible  to  his  principals  for  *the  amount 
of  such  premium  and  the  insured  his 
personal  debtor  therefor,  constitutes  a  pay- 
ment of  the  premium  as  between  the  insured 
and  the  insurance  company.  The  same 
principle  was  affirmed  in  Sheldon  t/.  Conn. 
Mut.  Life  Ins.  Co.,  25  Conn.  R.  207. 

In  these  Connecticut  cases,  the  policies,  as 
in  the  case  in  judgment,  contained  a  stipula- 
tion to  the  effect  that  they  were  not  to  be 
binding  on  the  company  until  the  amount 
of  the  premium,  as  stated  therein,  was  paid 
to  the  company  or  its  accredited  agent. 

In  the  last  named  case,  one  Norton  was  the 
general  agent  of  the  company  for  the  purpose 
of  procuring  applications,  delivering  policies 
and  receiving  premiums.  His  powers  were 
not  so  extensive  as  in  the  case  now  to  be 
decided.  It  seems  he  had  no  authority  to 
issue  policies;  he  could  only  receive  proposals 
?nH  forward  them  to  his  principal  for  accept- 
ance, and  when  a  proposal  was  accepted  and 
policy  signed  by  the  proper  officer  of  the 
company,  the  policy  was  returned  to  the 
agent  for  delivery.  In  the  present  case, 
toe  agent  was  supplied  with  policies  duly 
executed  by  the  officers  of  the  company, 
and  he  had  authority,  in  effect,  to  make  the 
contract  of  insurance,  fill  up  the  policies, 
and  then  deliver  them. 

There  was  evidence  to  prove  that  Norton, 
the  agent  of  the  defendants,  solicited  Curtiss 
(the  plaintiff's  intestate)   to  become  insurfl 


in  their  office;  that  Curtiss  declined  being 
then  insured  and  wished  delay,  because  he 
had  not  money  on  hand  to  pay  the  premium, 
as  the  terms  of  the  policy  required;  that 
finally  Norton  agreed  that  he  would  provide 
for  the  premium  himself,  and  it  should  bs 
considered  and  held  to  be  paid  to  the  company, 
and  the  note  for  the  balance  be  given  after- 
wards, and  that  the  contract  should  be  held 
to  be  fpood  when  the  proposals  were  accepted 
m  Hartford,  and  the  policy  should  be 
874  made  out  at  a  future  *ttme,  bearing 
date  from  that  day.  "It  would  seem  rs 
if  this  arrangement,"  says  Ellsworth,  J., 
delivering  the  opinion  of  the  court,  "if  made 
out  by  the  proof  to  the  satisfaction  of  the 
jury,  was  material  to  the  plaintiffs  case,  and 
would  establish  the  validity  of  his  claim  to 
a  proper  policy  of  insurance.  This  arrange- 
ment IS  one  of  daily  occurrence,  where  parties 
agree  for  an  immediate  insurance,  but  tinift 
is  given  for  the  payment  of  the  premium  aind 
the  execution  and  delivery  of  the  policy  of 
insurance,  the  thing  to  be  done  is  agreed  to 
be  considered  as  done,  so  that  the  obligao 
tion  to  pay  the  premium  is  .the  payment, 
and  the  obligation  to  make  out  the  policy 
is  virtually  the  policy  itself." 

The  appellant's  case  is  even  stronger  thnn 
these  Connecticut  cases.  In  these  last  tlie 
premium  was  considered  and  treated  as  paid, 
although  there  was  no  actual  payment,  and  tio 
means  of  the  applicant  in  the  hands  of  the 
agent  to  be  applied  to  the  payment.  Ther'^ 
was  a  mere  agreement  that  the  agent  should 
provide  payment  for  the  applicant  In  this 
case  there  was  an  actual  tender  of  payment 
and  an  appropriation  of  the  means  of  the 
applicant  in  the  agent's  hands  to  the  pay- 
ment, and  about  three-fourths  of  the  premium 
were  already  in  the  hands  of  the  company. 

Good  faith,  of  course,  is  essential  to  the 
validity  of  such  a  transaction,  anl  I  see 
nothing  in  the  record  inducing  the  belief 
that  it  was  not  exercised  by  the  appellant 
in  this  case,  and  I  am  of  opinion  that  he 
has  complied  with  tht  before  recited  condi. 
tion  of  the  policy  which  he  contracted  for. 

The  policy  contains  this  further  provision: 
"Any  interest  in  property  insured,  not  abso- 
lute, or  that  is  less  than  a  perfect  title,  or  if 
a  building  is  insured  that  is  on  leased  <^  round, 
the  same  must  be  specifically  repre- 
376  sented  *to  the  company  and  expressed 
in  this  policy  in  writing,  otherwise 
the  insurance  shall  be  void." 

It  appears  that  at  the  time  the  appellant 
contracted  for  the  insurance  of  the  building 
he  had  the  fee  simple  estate  conveyed  by  deed 
in  which  a  lien  was  reserved  for  the  payment 
of  purchase-money,  about  $300  or  $350  of 
which  remained  unpaid.  It  seems  that  the 
existence  of  this  lien  was  not  known  to  the 
agent,  Rowzie,  nor  was  it  mentioned  by 
the  anpellant;  and  it  is  contended  by  the 
appellee's  counsel  that  the  failure  of  the 
appellant  to  disclose  it  vitiates  the  policy. 

The  first  part  of  this  condition,  "any  inter- 
est in  property  insured,  not  absolute,"  has 
been  judicially  construed  in  other  cases  as 
referring  to  the  character  or  quality  of  the 
estate.    The  term  "absolute,"  in  such  a  con- 
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dition,  has  been  held  to  be  sjrnonymous  with 
vested,  and  used  in  contradistinction  to  con- 
tingent or  conditional.  Hough  v.  City  Fire 
Ins.  Co.,  29  Conn.  R.  10.  And  so,  as  it  seems 
to  me,  the  words,  "or  (interest)  less  than  a 
perfect  title,"  in  the  connection  in  which  they 
are  used,  should  be  construed  as  referring  to 
the  quantity  of  the  interest  or  estate,  which  is 
measured  by  its  duration.  The  word  "less" 
is  a  term  denoting  quantity;  an  estate  or 
interest  "less  than  a  perfect  title"  may  there- 
fore mean  one  that  is  limited  in  its  extent  and 
duration — ^as  an  estate  for  life,  for  years,  or 
at  will — "less"  than  an  estate  in  fee  simple, 
or  than  one  of  unlimited  duration.  If  this  be 
not  the  true  construction,  I  am  still  of  opinion 
tint  under  no  proper  construction  can  these 
V.  ords  be  taken  to  have  been  intended  to  guard 
against  mere  incumbrances.  If  such  had  been 
the  intention,  language  more  appropriate  for 
the  purpose  would  have  been  employed,  as  we 
find  in  policies  where  disclosure  of  incum- 
brances is  required.  In  such  the  re- 
876  quirement  is  generally  *plainly  ex- 
pressed. The  mere  failure,  therefore,  of 
the  appellant  to  make  known  the  existence  of 
the  lien  which  appeared  on  the  face  of  the 
deed  (the  po'cy  not  requiring  such  disclosure, 
and  no  inquiries  being  made,)  did  not  vitiate 
the  insurance,  there  being  no  fraudulent  in- 
tent ;  and  no  such  intent  is  to  be  inferred  from 
the  evidence.  West  Rockingham  Mut.  Fire 
Ins.  Co.  V.  Sheets  &  Co.,  26  Gfatt.  854. 

The  fact  is,  the  property  is  proved  to 
have  been  worth  probably  $1,900.  The 
amount  ef  insurance  was  $1,000,  and  the 
lien,  at  the  outside,  for  not  more  than  $350. 
So  that  the  risk  was  not  seriously,  if  at  all, 
affected  by  the  incumbrance. 

The  policy  further  provides  that  "in  case 
of  loss  the  assured  shall  give  immediate 
notice  thereof,"  &c. 

It  is  insisted  by  the  appellee's  counsel 
that  the  notice  required  was  not  pjiven. 

This  provision  in  a  policy  requiring  "im- 
mediate notice,"  or,  as  m  some  policies,  what 
is  equivalent,  notice  "forthwith,"  must  have 
a  reasonable  construction.  It  has  always 
been  held,  it  is  said,  that  due  diligence,  under 
all  the  circumstances,  is  all  that  is  required. 
New  York  Central  Ins.  Co.  v.  National  Pro- 
tection  Ins.   Co.,  20  Barb.  R.   463,  475. 

Under  the  circumstances  of  this  case,  I 
tliink  due  diligence  was  used  and  the  notice 
was  sufficient. 

The  building  was  burned  on  the  17th  of 
April.  At  that  time  the  appellant  was  in 
Baltimore  with  his  vessel.  He  received  in- 
telligence of  the  destruction  of  his  house  by 
letter  from  his  wife  on  the  19th  of  April;  and 
reached  home  on  the  30th  of  the  same  month. 
On  that  day  he  took  from  Rowzie  a  sworn 
stat^nent  of  the  contract  of  insurance  and  of 
the  Toss  of  the  building.  On  the  5th  day  of 
May  following,  (four  days  after  he  reached 
home),  through  his  counsel,  he  gave  notice 
of  his  loss  to  the  company,  sending 
377  at  the  ♦same  time  the  statement 
aforesaid,  sworn  to  by  Rowzie.  The 
agent,  Rowzie,  was  the  occupant  of  the 
touse  at  the  time  it  was  burned. 

If  the  knowledge  of  the  loss  by  the  com- 


pany's agent  was  not  notice  to  the  com- 
pany,  it  is  still  a  circumstance  to  be  weighed 
in  determining  the  question  of  due  dili- 
gence; and  it  is  especially  to  be  considered, 
that  no  policy  had  been  delivered  to  the  ap- 
pellant, by  which,  if  delivered,  he  would 
have  been  apprised  of  the  provision  requir- 
ing immediate  notice  of  the  loss.  The  with- 
holding of  the  policy  was  the  neglect  of  th^ 
agent,  and  his  neglect  was  the  neglect  of 
the  company,  and  it  should  not  be  allowed 
to  take  advantage  of  its  own  fault  or  negli- 
gence to  defeat  a  just  recovery. 

I  am  of  opinion,  for  the  reasons  stated,  to 
reverse  the  decree  of  the  chancery  court  and 
give  the  appellant  a  decree  for  the  amount 
of  the  insurance  with  interest  and  costs. 

MONCURE,  P.,  and  CHRISTIAN  AND 
ANDERSON,  J's,  concurred  in  the  opinion 
of  BURKS,  J. 

STAPLES,  J.,  dissented. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  tke 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writinf 
and  filed  with  the  record,  that  the  said  decree 
is  erroneous.  It  is  therefore  decreed  and  or- 
dered that  the  said  decree  be  reversed  and 
annulled,  •and  that  the  appellee  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid 
378  ♦here.  And  this  court  now  proceeding 
to  render  such  decree  as  the  said  chan- 
cery court  ought  to  have  rendered,  it  is  fur- 
ther decreed  and  ordered  that  the  defendant, 
the  Old  Dominion  Insurance  Company,  pay 
to  the  complainant,  James  P.  Wooddy,  the  sum 
of  one  thousand  dollars  with  interest  thereon 
to  be  computed  at  the  rate  of  six  per  centum 
per  annum  from  the  30th  day  of  January, 
1876,  until  payment,  and  his  costs  by  himabojt 
his  suit  in  the  said  chancery  court  expended; 
which  is  ordered  to  be  certified  to  the  said 
chancery  court  of  the  city  of  Richmond. 

Decree  reversed. 


379    *St«ara8  ft  als.  ▼.  Beckam  ft  als. 

January   Term,    1879,    Richmond. 
1.      Speclllo     Performaaee — General    Prta- 
clples.* — For    the    grounds    and    principles   upon 
which  ft  court  of  equity  will  or  will  not  enforce  the 

*Coiitr«ota — Specllle  Ferform««c«  — 
Bqiilty. — In  ft  suit  for  specific  performance,  if  the 
plaintiff  fail  to  prove  the  contract  as  alleged,  the 
court  may  go  on  to  decree  him  compensation,  and 
thus  to  complete  the  justice.  Walters  v.  Farmers* 
Bank,  76  Va.  12,  citing  the  principal  case.  But  the 
plaintiff  must  establish  the  contract  and  prove  it,  « 
stated  in  the  bill,  and  the  contract  must  be  certain, 
fair  and  just  in  all  iU  parts.  Haskin  v.  A.  F.  Ii* 
Co.,  78  Va.  700,  citing  principal  ease;  McComas  ▼. 
Easley,  21  Gratt.  33.  Principal  case  reviewed  and 
approved  in  Fishburne  v.  Ferguson,  85  Va.  321.  See 
also  Halsey  v.  Monteiro,  92  Va.  589;  Augsburf 
Land  Co.  v.  Pepper,  95  Va.  94,  citing  the  prindpftl 
case;  2  Min.  Inat.  (4th  Ed.)  873,  874.  875,  884. 
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specific  execution  of  a  contract  for  the  sale  of  land 
— see  the  opinion  of  Burks,  J. 
a.  Same — Accovntlmv  for  Rents  and  Profits. 

— For  the  grounds  and  principles  upon  which  a 
court  of  equity,  refusing  to  enforce  a  specific  ex- 
ecution of  a  contract  for  the  sale  of  land,  will  di- 
rect an  account  of  the  purchase-money  and  rents, 
&c. — Sec  the  opinion  of  Staples,  J. 
3.  Same — Vendor's  Incapacity.* — The  com- 
mittee of  a  vendor  of  land  files  a  bill,  which,  on  the 
death  of  the  vendor,  is  revived  in  the  name  of  his 
heirs,  to  set  aside  a  contract  and  deed  for  the  sale 
and  conveyance  of  land  on  the  ground  of  the  vend- 
or's incompetency,  of  the  improper  influence  ex- 
ercised upon  him,  and  for  inadequacy  of  considera- 
tion. The  court  sets  aside  the  deed  and  directs 
that  the  vendees  shall  surrender  the  land,  unless 
within  ninety  days  they  file  a  bill  for  the  specific 
execution   of  the  contract;     which   they    do — Held: 

1.  Decision  on  tbe  Evidence. — Upon  the 
evidence  that  the  court  would  not  enforce  or 
rescind  the  contract. 

2.  Vendor's  Incapacity — Acconntlnv  for 
Rents  and  Profits. — It  seems  that  in  such 
case  the  court  will  direct  an  account  of  the  pur- 
chase-money paid  in  Confederate  currency  by  the 
vendees,  and  of  rents  and  profits,  though  a  large 
portion  ol  the  purchase-money  was  paid  when  the 
deed  was  executed,  and  the  vendor  was  wholly 
incompetent   to   act. 

3.  Acconntlnff — ^Balance  Dne  a  Lien. — If 
upon  taking  the  account  there  is  a  balance  found 
due,  it  is  a  lien  upon  the  land,  and  may  be  en- 
forced in   equity. 

4.  Same — Same — Personal  Liability. — The 
heirs  of  the  vendor  are  not  responsible  personally 
for   such    balance. 

In  1866.  J.  Thomas  Beckham,  as  commit- 
tee of  James  A.  Beckham,  brought  a 
380  suit  in  equity  in  the  circuit  court  ♦of 
Culpeper  county  against  John  M.  Botts 
and  Franklin  Stearns,  to  set  aside  a  con- 
tract and  deed  by  which  the  said  James  A. 
Beckham  sold  and  conveyed  to  them  his 
estate  called  Auburn,  in  said  county,  and  a 
considerable  amount  of  personal  property. 
The  grounds  stated  in  the  bill  for  the  relief 
prayed  for  was  the  incompetency  of  said 
Beckham,  the  improper  influence  exerted 
upon  himf  and  the  inadequacy  of  the  price. 
The  defendants  answered  denying  the  alle- 
gations of  the  bill;  and  the  cause  coming 
on  to  be  heard  in  August,  1868,  the  court 
dismissed  the  bill  with  costs. 

James  A.  Beckham  having  died,  the  suit 
was  revived  in  the  name  of  his  administrator 
and  heirs,  and  they  obtained  an  appeal  from 
said  decree;  and  on  the  25th  of  November, 
1875,  the  court  of  appeals  reversed  the 
same,  set  aside  the  deed,  and  sent  the  case 
back  with  directio:^^  that  the  appellees,  or  the 
persons  claiming  under  them,  should  surren- 
der the  land  to  the  appellants,  unless  within 
ninety  days  from  the  entry  of  the  decree 
said  Stearns  and  the  heirs  or  devisees  of 
Botts  should  file  their  bill  in  the  said  circuit 
court  of  Culpeper  county  for  the  specific 
performance  of  the  contract. 

'Alienation  by  Persons  Non  Compos. — See 

2  Min.  Inst.  (4th  Eld.)   643. 


After  the  cause  had  been  sent  back  Stearns 
and  the  heirs  of  Botts,  who  had  died  since 
the  decree  in  the  circuit  court,  filed  their  bill 
for  a  specific  performance  of  the  contract  for 
the  purchase  of  the  land,  to  which  the  heirg 
of  James  A.  Beckham  were  made  defend- 
ants; and  they  answered  relying  on  the  same 
grounds  for  avoiding  the  contract  as  those 
stated  in  their  bill. 

The  cause  came  on  to  be  heard  on  the 
12th  of  June,  1877,  when  the  court  refused  to 
enforce  the  specific  execution  of  the  contract, 
and  directed  that  the  plaintiffs  should  sur- 
render the  land  to  the  defendants.  But  this 
decree  was  to  be  without  prejudice  to  the 
right  of  the  plaintiffs  to  institute  any  suit  or 
action  on  the  contract  which  they  might 
be  advised  to  bring.  And  from  this 
381  *decree  Steams  and  the  heirs  of  Botts 
obtained   an   appeal   to    this   court. 

The  case  was  decided  by  this  court  at 
the  March  term,  1878,  when  Burks,  J.,  de- 
livered the  opinion;  and  the  decree  oi  the 
court  below  was  affirmed.  At  the  same  term 
the  court  granted  a  rehearing  on  one  point, 
and  on  that  point  Staples,  at  this  term,  de- 
livered the'  opinion.  It  is  impossible  to  give 
a  statement  of  the  evidence,  which  upon 
some  of  the  matters  testified  to  was  conflict- 
ing. The  view  taken  of  the  facts  will  be 
seen  in  the  opinions  of  the  judges. 

Wm.  J.  Robertson  and  James  J.  Field, 
for  the  appellants. 

T.  J.  Kirkpatrick  and  J.  Alfred  Jones,  for 
the  appellees. 

BURKS,  J.  On  the  29th  day  of  November, 
1862,  John  Minor  Botts  and  Franklin 
Stearns,  of  the  city  of  Richmond,  undertook 
to  purchase  from  James  A.  Beckham,  of  the 
county  of  Culpeper,  his  valuable  landed 
estate  in  said  county,  cpntaining  by  estima- 
tion about  1,940  acres,  and  also  some  per- 
sonal property,  at  the  gross  price  of  $100,000 
cash,  payable  in  Confederate  States  treasury 
notes.  The  contract  was  in  the  form  of  a 
written  proposition  pf  Beckham,  under  his 
hand  and  seal,  to  sell,  and  a  written  accept- 
ance under  seal,  signed  by  Botts  for  him- 
self and  Stearns,  and  is  in  these  words: 

"I  now  offer  to  sell  to  Messrs.  Franklin 
Stearns  and  the  Hon.  John  M.  Botts  my  Au- 
burn estate,  more  or  less,  by  my  deeds,  includ- 
inj?:  the  detached  woodland  below  Brandy, 
with  all  the  stock  of  all  kinds  belonging  to 
me  on  the  estate,  all  the  farming  implements 

of  all  kinds,  together  with  all  the  new 
883      corn  in  the  ♦new  corn-liouse,  all  the 

wheat  in  the  stacks,  and  straw,  &c.,  all 
the  wheat  straw,  corn,  provender,  fodder  and 
shucks  on  the  farm  as  it  now  stands;  also 
three  negroes,  viz:  Speitcer,  Randall  and 
John,  for  one  hundred  thousand  dollars  cash, 
in  bankable  funds,  with  the  following  reser- 
vations, viz:  five  choice  hogs,  the  grain  not 
enumerated  above,  one  set  of  the  blacksmith's 
tools;  and  the  said  Stearns  and  Botts  shall 
agree  to  purchase  at  valuation  all  of  the 
furniture  that  I  shall  not  desire  to  keep  for  my 
own  use.  The  hay  shall  be  estimated  and 
paid  for  at  fifty  cents  per  hundred,  the  fenc- 
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ing  plank  at  seventy-five  cents  per  hundred 
feet,  and  the  locust  posts  at  twelve  and  a 
half  cents  apiece. 

"Witness  our  hands  and  seals  this  2«th 
November,  1862. 

"James   A.    Beckham.    [1.   s.] 
"I  accept  the  above  proposition. 

"J.  M.  Botts,  for  himself  and 
"Franklin  Stearns.    [1.  s.] 
"Attest: 

"W.  B.  Ross, 

"D.  W.  Kennedy." 

At  the  date  of  the  contract  Botts  paid  to 
Beckham,  on  account  of  the  purchase-money 
for  the  property,  forty-five  thousand  dollars 
in  the  check  of  Stearns  on  the  Bank  of  Vir- 
ginia, to  his  own  order,  endorsed  by  him  to 
the  order  of  Botts,  and  by  the  latter  to  the 
order  of  Beckham,  for  which  payment  he 
took  the  receipt  of  Beckham,  signed  by  him, 
and  endorsed  on  the  contract  in  the  follow- 
ing words: 

"Culpeper  County,  November  29th,  1862. 
"In  confirmation  of  the  within  contract,  I 
have  this  day  received  the  sum  of  forty- 
883       five  thousand  dollars  *from  the  within 
named  John  M.  Botts  with  the  under- 
standing that  the  balance  of  fifty-five  thou- 
sand dollars  is  to  be  paid  within  the  next  ten 
days,  on  the  delivery  of  the  deed. 

"J.  A.  Beckham. 
"Attest: 

"W.   B.  Ross, 
"D.  W.  Kennedy." 

On  the  night  of  the  third  day  of  December 
following,  James  A.  Beckham  had  a  severe 
stroke  of  paralysis,  which,  for  the  time 
being  at  least,  utterly  prostrated  him  in 
body  and  mind.  On  the  10th  day  of  the 
same  month,  Botts  claims  to  have  paid  the 
fifty-five  thousand  dollars  in  the  checks  of 
Stearns,  and  took  from  Beckham  a  deed 
conveying  the  Auburn  estate,  which  was  ad- 
mitted to  record  in  the  county  court  of 
Culpeper  on  the  16th  day  of  that  month. 

On  or  about  the  20th  of  the  same  month, 
Beckham  was  removed  to  Culpeper  Court- 
house, and  Botts  and  Stearns  took  possession 
of  the  Auburn  estate,  claiming  title  under 
the  deed  and  contract  aforesaid. 

At  the  September  rules,  1866,  of  the  circuit 
court  of  Culpeper,  J.  Thomas  Beckham,  a  son 
of  the  said  James  A.,  who,  at  the  next  pre- 
ceding August  term  of  the  county  court  of 
said  county,  had  by  said  court  been  appointed 
committee  of  *he  said  James  A.,  adjudged  to 
be  a  person  of  unsound  mind,  filed  his  bill  as 
such  committee  against  Botts  and  Stearns, 
praying  a  rescission  of  the  deed  and  contract 
aforesaid  and  a  restoration  of  the  Auburn 
estate  upon  the  grounds  that  at  the  dates, 
respectively,  of  the  deed  and  contract  the 
said  James  A.  Beckam  was  mentally  incom- 
petent to  enter  into,  execute  and  bind  him- 
self by  such  instruments;  that  they  were 
procured  by  the  fraud,  imposition  and 
884  circumvention  of  the  said  Botts  *for  an 
illegal  and  grossly  inadequate  consid- 
eration, and  were  therefore  nuU  and  void. 


883,  884^  886 


Botts  and  Stearns  severally  answered  the 
bill,  denying  the  alleged  incompetency  of 
Beckham,  the  illegality  and  inadequacy  of 
consideration  of  the  contract  and  deed,  and 
all  matters  of  fraud  charged  in  the  bill,  and 
insisting  on  the  validity  of  their  title  under 
the  deed. 

Many  depositions  were  taken  on  both  si^s, 
and  the  case  being  brought  to  a  hearing  on 
the  24th  day  of  August,  1868,  after  being 
revived  in  the  names  of  the  administrator  and 
heirs-at-law  of  James  A.  Beckham,  who  had 
died  since  the  last  term,  the  circuit  court  dis- 
missed   the    complainant's    bill,    declaring  its 
opinion  "that  there  was  no  fraud  or  undue 
influence  in  the  procurement  of  the  contract 
of  the  29th  November,  1862,  in  the  bill  men- 
tioned; the  consideration  upon  which  it  was 
founded  was  neither  illegal  nor  in  any  legal 
or  equitable  sense  inadequate;  and  that  at 
the    time    of    negotiating   and    signing  the 
same    the    said    James    A.    Beckham   was 
neither  insane  nor  in  any  sense  of  unsound 
mind,  but  was  capable  in  law  of  contract- 
ing; and  the  said  contract  must  therefore 
be  held  valid  and  binding.    As  to  the  deed 
of  the  10th  December.  1862,  also  mentioned 
in  the  bill  and  proceedings,  the  court  deems 
it  unnecessary  to  decide  upon  its  validity 
except  so  far  as  to  declare,  as  it  does,  that 
there    was    no    fraud    in    the    procurement 
thereof;   for  if  it  be  void   because  of  the 
grantor's  mental  incompetency  at  the  time 
of   executing   the    same,    as    to   which  the 
court  expresses  no  opinion,  still  this  court  will 
not,  under  all  the  circumstances  of  the  case, 
set  aside  the  same,  and  thereby  compel  the 
defendants  to  sue  for  the  legal  title  on  a  bill 
filed  for  the  specific  performance  of  the  con- 
tract.    Moreover,  if  the  deed  aforesaid  be 
void  in  equity,  for  the  reason  men- 
386      tioned,  '^it  is  equally  so  in  law,  and 
there  was  no  necessity  for  the  plaintiffs 
to  have  come  into  this  court  with  the  view  of 
putting  it  out  of  their  way  in  any  proceed- 
mg   they  might   have   instituted  at  law  in 
order   to  force   the  plaintiffs   to  their  suit 
for   specific   performance." 

From  this  decree  the  Beckhams  applied 
for  and  obtained  an  appeal  from  the  dis- 
trict court  of  appeals,  from  which  court 
the  case  was  removed  into  this  court  for 
decision,  and  being  heard  here  on  the  25th 
day  of  November,  1875.  this  court  pro- 
nounced the  following  decree: 

"This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  arguments  of  counsel, 
is  of  opinion  that  the  circuit  court  erred  in 
not  passing  upon  the  validity  of  the  deed  of 
the  10th  December,  1862,  in  the  bill  and 
proceedings  mentioned.  That  court,  upon 
the  evidence  before  it,  ought  to  have  declared 
such  deed  null  and  void.  At  the  time  of  the 
pretended  execution  the  grantor,  James  K 
Beckham,  was  prostrated  by  an  attack  of' 
almost  total  paralysis  (having  previously 
had  three  attacks  of  partial  paralysis),  and 
could  neither  speak  nor  write,  nor  could 
he  move  without  assistance,  and  was  utterly 
incapable,  mentally  and  pihysically,  of  exe- 
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cuting  a  deed  or  of  entering  into  or  con- 
summating any  important  contract.  The 
very  'mark*  intended  for  a  signature  was 
made  by  another  holding  his  head  and  useless 
hand  and  guiding  the  pen  so  as  only  Ao 
make  a  cross-mark.  A  deed  executed  under 
such  circumstances  conveyed  no  title  to  the 
grantees,  but  is  a  mere  nullity. 

"The  court  is  therefore  of  opinion  that  for 
this  error  the  said  decree  be  reversed  and 
annulled,  and  that  the  appellants  re- 
886  cover  against  the  appellees  their  '^costs 
by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  this 
court  now  proceeding  to  render  such  decree 
as  the  said  court  ought  to  have  rendered,  it 
is  decreed  and  ordered  that  the  deed  bearing 
date  the  10th  day  of  December,  1862,  pur- 
porting to  have  been  executed  by  James  A. 
Beckham,  and  purporting  to  convey  to 
Franklin  Stearns  and  John  Minor  Botts 
the  tract  of  land  in  the  bill  and  proceedings 
mentioned,  known  as  'Auburn,'  be  and  the 
same  is  hereby  declared  to  be  null  and  void. 
And  it  is  further  decreed  and  ordered  that 
the  appellees,  or  those  claiming  under  them, 
who  may  be  in  possession  of  said  land,  shall 
surrender  the  same  to  the  appellants  unless 
within  ninety  days  from  the  entry  of  this 
decree  the  said  Franklin  Stearns  and  the 
heirs  or  devisees  of  the  said  John  Minor 
Botts  shall  file  their  bill  in  the  said  circuit 
court  of  Culpeper  county  for  the  specific 
performance  of  the  contract  in  the  bill  and 
proceedings  mentioned,  bearing  date  No- 
vember 29th,  1862.  And  it  is  further  de- 
creed and  ordered,  that  during  the  progress 
of  such  suit  for  the  specific  performance, 
and  until  its  final  determination,  the  said 
appellees  shall  not  be  disturbed  in  their  pos- 
session of  said  land  by  any  proceedings  at 
law  on  the  part  of  the  appellants,  or  those  i 
claiming  under  them,  to  recover  said  pos- 
session." 

After  the  cause  had  been  remanded  under 
this  decree,  Stearns  and  the  heirs  of  Botts, 
who  had  died  after  the  date  of  the  decree  ap- 
pealed from,  filed  their  bill  for  specific  per- 
formance within  the  time  prescribed  by  the 
decree,  alleging  that  the  contract  of  the  29th 
of  November,  1862,  had  in  all  respects  been 
fully  performed  on  the  part  of  Stearns  and 
Botts,  and  praying  a  conveyance  of  the  legal 
title  to  "Auburn."  Referring  to  the  pay- 
ment of  the  $55,000  in  checks,  they  did  not 
expressly  and  directly  allege  confirma- 
887  tion,  but  *rather  inferentially,  by  aver- 
ring "that  whatever  may  have  been  the 
temporary  condition  of  the  said  James  A. 
Beckham  on  the  10th  day  of  December,  1862, 
in  mind  and  body,  he  in  a  short  while  there- 
after sufficiently  recovered  both  his  physi- 
cal and  mental  vigor  to  attend  to  large  and 
important  business  transactions;  that  he  en- 
dorsed or  caused  to  be  endorsed  the  said 
checks  for  $55,000,  and  invested  the  proceeds." 
The  defendants  answered  the  bill,  setting 
up  as  defence  substantially  the  same  matters 
which  had  been  relied  on  by  them  in  the  bill 
filed  for  the  rescission  of  the  deed  and  con- 
tract, and  as  to  the  alleged  payment  of  the 
$55,000,  averring  that  at  the  time  the  checks 


therefor  were  delivered  by  Botts  the  said 
James  A.  Beckham  was  mentally  incompetent 
to  consummate  the  contract  of  the  29th 
November,  1862;  and  in  response  to  allega- 
tions in  the  bill,  denying  that  after  the  10th 
day  of  December,  1862,  he  ever  recovered  to 
a  considerable  extent  his  physical  health,  or 
that  his  mind  was  at  any  time  thereafter 
sound  and  discriminating,  or  that  he  ever 
negotiated  any  of  the  checks  passed  to  him 
as  a  pretended  payment  for  Auburn,  or  that 
he  ever  invested  the  proceeds  thereof,  or  that 
he  ever  did  endorse  said  checks  to  any  one, 
or  that  he  ever  authorized  any  one  to  endorse 
them  for  him,  or  that  he  was  at  any  time 
after  the  10th  day  of  December,  1862,  able  to 
look  after  his  interests.  They  denied  that 
the  said  James  A.  Beckham,  after  this  time, 
had  ever  ratified  and  confirmed,  or  was  capa- 
ble of  understanding  or  ratifying  anythmg 
that  had  been  done  for  him.  On  the  con- 
trary, they  averred  that  after  the  10th  day  of 
December,  1862,  he  was  an  utter  imbecile, 
a  child  in  helplessness  and  understanding, 
and  never  able  to  communicate,  except  in 
most  simple  and  uncertain  fashion,  his 
own  views  or  wishes.  They  further  in- 
sisted that  if  there  was  any  ratifica- 
388  tion  or  '^confirmation  of  the  alleged 
payment  of  the  $55,000,  it  might  and 
should  have  been  shown  and  established  by 
way  of  defence  in  the  suit  which  was  brought 
for  the  rescission  of  the  deed  and  contract, 
and  that  the  complainants  were  estopped  by 
the  decree  aforesaid  of  this  court  in  the  de- 
termined suit  from  showing  such  ratification 
or  confirmation  in  the  present  suit. 

A  great  mass  of  testimony  was  taken, 
which,  together  with  the  record  of  the  former 
suit  of  Beckham  &  others  v.  Botts  &  others, 
agreed  to  be  read  and  considered  as  evidence 
in  the  cause,  makes  a  printed  record  of  five 
hundred  pages.  When  ready,  the  cause  was 
heard  before  the  Hon.  G.  A.  Win^field,  hold- 
ing a  special  term  of  the  circuit  court  of 
Culpeper  county,  on  the  12th  day  of  June, 
1877,  when  the  learned  judge,  for  reasons 
stated  in  a  written  opinion  filed  with  the 
record,  dismissed  the  bill  of  the  complain- 
ants at  their  costs,  and  ordered  them  to  de- 
liver up  and  surrender  the  possession  of  the 
lands  in  the  bill  and  proceedings  mentioned 
to  the  defendants;  the  decree  to  be  without 
prejudice  to  the  right  of  the  plaintiflFs  to 
institute  any  suit  or  action  on  the  contract 
of  the  29th  November,  1862,  which  they 
may  be  advised  to  bring. 

Whether  there  be  any  error  in  this  de- 
cree, from  which  an  appeal  has  been  al- 
lowed the  complainants,  this  court  has  now 
to  determine. 

The  rule  that  it  is  as  much  a  matter  of 
courts  for  courts  of  equity  to  decree  specific 
performance  of  a  contract  for  the  sale  of  real 
estate  as  it  is  for  courts  of  law  to  give  dam- 
ages for  a  breach  of  such  contract  is  true 
only  when  the  contract  is  in  its  nature  and 
circumstances  free  from  objections.  The 
sufficiency  or  insufficiency  of  the" objections 
in  any  case  must  be  determined  by  the  court 
in  the  exercise  of  a  power  involving  discre- 
tion; for  it  is  a  principle  in  equity  juris- 
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889  prudence,  settled  by  a  *long  course  of 
decision,  that  a  decree  for  specific  per- 
formance is  not  a  matter  of  absolute  right, 
but  one  resting  in  judicial  discretion;  not 
indeed  an  arbitrary  or  capricious  discretion, 
dependent  upon  the  mere  pleasure  of  the 
judge,  but  a  sound  and  reasonable  discretion, 
which  governs  itself,  as  far  as  it  may,  by 
general  rules  and  principles;  but,  at  the 
same  time,  which  withholds  or  grants  relief, 
according  to  the  circumstances  of  each  par- 
ticular case,  when  these  rules  and  princi- 
ples will  not  furnish  any  exact  measure  of 
jqstice  between  the  parties.  X  Story's  Eq. 
Juris.  S  742,  and  authorities  there  cited,  § 
693;  Kerr  on  Fraud  and  Mistake,  357;  King 
V.  Hamilton,  4  Pet.  R.  311 ;  Willard  v.  Tayloe, 
8  Wall.  U.  S.  R.  557;  Anthony  v.  Leftwich,  3 
Rand.  238,  245.  261;  Miss.  &  Mo.  R.  Road 
Co.  V.  Cromwell,  1  Otto  U.  S.  R.  643.  While 
no  positive  rule  can  be  laid  down  to  govern 
the  court  in  all  cases  in  which  it  is  called 
upon  to  exercise  this  extraordinary  jurisdic- 
tion, yet  it  may  be  safely  said  that  in  no  case 
will  the  court  lend  its  aid  to  enforce  a  con- 
tract in  the  procurement  or  execution  of 
which  fraud  or  imposition  has  been  practiced 
by  the  party  seeking  the  relief,  or  undue 
influence  exerted,  or  undue  advantage  taken. 
An  agreement,  to  be  entitled  to  be  carried 
into  specific  performance,  ought  to  be  cer- 
tain, fair  and  just  in  all  its  parts.  1  Story's 
Eq.  §  769;  2  Rob.  Prac.  (old  ed.)  170. 

A  man  who  calls  for  specific  performance 
must  be  able  to  show  that  his  conduct  has 
been  clear,  honorable  and  fair.  It  is  a 
principle  in  equity  that  the  court  must  see 
Its  way  very  clearly  before  it  will  decree 
specific  performance,  and  that  it  must  be 
satisfied  as  to  the  integrity  and  good  faith 
of  the  party  seeking  its  interference.  Kerr 
on  Fraud  and  Mistake,  358. 

The  unfairness,  which  will  disentitle  a 
plaintiff  to  call  for  specific  performance  at 
the  hands  of  a  court  of  equity,  may  be  either 
in  the  terms  of  the  contract  itself,  or  it 
390  *may  be  in  matters  extrinsic  and  the 
circumstances  under  which  it  was 
made.  The  unfairness  need  not  amount  to 
actual  fraud;  for  there  are  many  instances  in 
which,  though  there  is  nothing  that  actually 
amounts  to  fraud,  there  is  nevertheless  a 
want  of  that  equality  and  fairness  in  the  con- 
tract which  are  essential  in  order  that  the 
court  may  exercise  its  extraordinary  jurisdic- 
tion in  specific  performance;  and  in  judging 
of  the  unfairness  the  court  will  look  not 
merely  at  the  terms  of  the  agreement,  but 
at  all  the  surrounding  circumstances,  such 
as  the  mental  incapacity  of  the  parties, 
though  falling  short  of  insanity,  their  age  or 
poverty,  the  manner  in  which  the  agreement 
was  executed,  and  the  like;  and  whenever 
there  are  evidences  of  distress  in  the  party 
against  whom  performance  i-s  sought,  or  he 
was  an  illiterate  person,  or  whenever  there 
are  any  circumstances  of  surprise,  or  want 
of  advice,  or  anything  which  seems  to  im- 
port that  there  was  not  a  full,  entire  and 
intelligent  consent  to  the  contract,  the  court 
is  extremely  cautious  in  carrying  it  into 
effect;  and  where  the  parties  contracting  are 


on  unequal  terms,  the  onus  of  proof  rests  on 
the  party  who  seeks  to  uphold  the  contract 
to  show  that  the  other  performed  the  act  or 
entered  into  the  transaction  voluntarily  and 
deliberately,  knowing  its  nature  and  effect, 
arfd  that  his  consent  to  perform  the  act  or 
become  a  party  to  the  transaction  was  not 
obtained  by  reason  of  any  undue  advantage 
taken,  or  of  any  undue  influence  exerted 
over  him.  Kerr  on  Fraud  and  Mistake,  190; 
Fry  on  Specific  Perform.  §§  233,  234,  239, 
240,  241;  Twining  v.  Morrice,  2  Bro.  C.  C. 
326;  Mortlock  v.  Buller,  10  Ves.  R.  292,  305. 
Whatever  may  have  been  the  doctrine  of 
the  earlier  cases,  it  seems  now  to  be  the 
settled  rule  of  the  English  chancery,  that 
inadequacy  of  consideration,  unconnected 
with  any  other  circumstance,  constitutes  no 
valid  objection  to  the  specific  execution  of  a 
contract  through  the  medium  of  a  court 
of   equity   unless   the    inadequacy  be 

391  *so  great  as  in  itself  to  be  sufficient 
evidence  of  fraud.   To  give  it  this  effect 

it  must  be  so  gross,  as  Lord  Thurlow  has 
observed,  that  "it  is  impossible  to  state  it  to 
a  man  of  common  sense  without  producing  an 
exclamation  at  the  inequality  of  it,"  (Gwine 
V.  Heaton,  1  Bro.  C.  C.  8,)  or,  as  it  is  gener- 
ally stated,  sufficient  to  shock  the  conscience; 
"a  principle  loose  enough,"  as  remarked  by 
Lord  Eldon,  "but  one  by  which  judges  in 
equity  have  felt  themselves  bound,  and  to 
act  upon  occasionally  for  the  safety  of  man- 
kind."   Gibson  v.  Jeyes,  6  Ves.  R.'273. 

While,  however,  it  may  not  alone  be  suffi- 
cient to  warrant  the  court  in  the  rescission  of 
a  contract  or  in  refusing  to  execute  it,  it  has 
an  important  bearing  in  either  case,  in  con- 
nection with  other  circumstances,  in  deter- 
mining the  question  of  fraud  or  unfairness. 
The  English  rule  has  been  followed  by  this 
court  in  several  recent  cases.  Hale  v.  Wil- 
kinson, 21  Gratt.  75;  Talley  v.  Robinson's 
ass'ee,  22  Gratt.  888;  Ambrouse's  heirs  v. 
Keller,  22  Gratt.  769;  White  &  wife  v.  Mc- 
Gannon  &  als.,  29  Gratt.  511. 

The  price  stipulated  by  the  contract  of 
29th  November,  1862,  to  be  paid  for  Auburn, 
was  not  so  grossly  inadequate  as  of  itself  to 
be  conclusive  evidence  of  fraud.  I  attach 
but  little  weight  to  the  rather  conjectural 
statements  by  the  witness  Wood  of  the  prices 
paid  by  James  A.  Beckham  for  the  several 
parcels  constituting  the  estate,  but  it  appears 
by  the  record  that  it  was  assessed  for  taxes 
in  the  year  1861  at  $40,597.  This  was  most 
probably  less  than  its  value,  as  lands  in  this 
commonwealth  are  generally  assessed  for 
taxation  at  much  less  than  they  would  bring 
in  the  market.  The  value  at  the  commence- 
ment of  the  war,  as  estimated  by  the  wit- 
nesses, ranges  from  $60,000  to  $90,000. 
Confederate  money,  in  November  and  Decem- 
ber, 1862,  according  to  the  evidence,  was  de- 
preciated, as  compared  with  gold  coin,  in  the 
proportion  of  2  to  3  of  that  currency  to 

392  1  of  ♦gold.   According  to  this  standard, 
after    making    a    reasonable    deduction 

for  the  personal  property  included  in  the  sale, 
the  price  for  the  land  was  upwards  of  $30,000 
in  gold  coin.  This  is  about  one-third  of  the 
value  of  the  land  at  the  commencement  of 
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the  war,  as  estimated  by  some  of  the  wit- 
nesses. But  the  land  was  not  sold  for  gold 
coin,  but  for  Confederate  money,  and,  as 
was  said  in  Hale  v.  Wilkinson,  supra,  **it 
could  only  have  been  sold  for  that  kind  of 
money,  such  being  then  the  only  currency 
of  the  country.  Confederate  money  had  a 
purchasing  power,  in  'regard  to  land  and 
other  property,  which  made  it  worth  much 
more  than  its  market  value  in  gold  with  the 
brokers."  It  is  shown  by  the  evidence  in 
this  case  that  the  $100,000  in  Confederate 
money  paid  for  Auburn  and  the  personal 
property  sold  with  it  would  have  bought 
"Farley,"  a  landed  estate  in  the  same  vicin- 
ity, then  on  the  market,  estimated  by  most 
of  the  witnesses  to  be  more  valuable  than 
Auburn,  and  afterwards  actually  purchased 
by  Mr.  Stearns  for  that  sum.  In  Hale  z/. 
Wilkinson,  the  price  paid  for  the  land,  which 
was  the  subject  of  controversy,  was  $10,000 
in  Confederate  money.  The  land  was  esti- 
mated to  be  worth  at  the  time  of  sale  and 
since  the  war  $6,000  in  gold,  and  the  value 
of  the  Confederate  money  when  paid  was 
in  gold  $385;  and  yet  this  court  affirmed  the 
decree  of  the  circuit  court,  carrying  the 
contract  into  execution  by  directing  the  con- 
veyance of  the  legal  title  to  the  purchasers, 
there  being  no  other  objection  to  specific 
performance  than  the  alleged  inadequacy  of 
consideration.  Upon  the  authority  of  that 
case  and  similar  cases  since  decided  by  this 
court,  if  the  alleged  inadequacy  of  price  was 
the  only  objection  raised  to  the  execution 
of  the  contract  in  this  case,  it  could  not,  I 
think,  avail. 
The  bulk  of  the  evidence  in  the  case  re- 
lates to  the  condition,  mental  and 
physical,  of  James  A.  Beckham,  *and 
the  circumstances  attending  the  nego- 
tiation for  the  sale  and  the  execution  of  the 
contract  and  deed.  Possessed  by  nature  of  a 
sound  physical  constitution  and  vigorous 
mind,  although  entering  life  poor,  by  his 
great  energy  and  industry,  sound  judgment 
and  good  management,  Mr.  Beckham,  at  mid- 
dle age,  had  acquired  the  Auburn  estate  and 
much  valuable  personal  property.  He  was  the 
owner,  at  the  commencement  of  the  war, 
of  a  large  number  of  slaves,  between  twenty 
and  thirty  of  whom,  according  to  the  testi- 
mony of  his  daughter,  were  laborers  on  his 
farm.  Most  of  these  escaped  to  the  enemy 
during  the  war,  and  property  in  the  residue, 
together  with  the  greater  part  of  the  pro- 
ceeds of  the  sale  of  Auburn,  invested  in  Con- 
federate securities,  perished  in  the  wreck  of 
the  Confederate  government;  he  died  in 
poverty  in  the  year  1868,  a  little  upwards  of 
sixty  years  of  age.  He  had  a  stroke  of  paral- 
ysis in  the  year  1855,  another  in  1856,  a  third, 
it  would  seem,  in  August  or  September,  1862, 
and  a  fourth  and  the  last  on  the  third  day 
of  December  in  the  same  year.  The  first 
attack  produced  entire  paralysis  of  the  right 
side,  and  confined  him  to  his  bed  for  a  month 
or  more.  When  sufficiently  recovered  to 
travel,  he  visited  the  Hot  Springs,  remained 
there  for  six  or  eight  weeks,  and  when  he  re- 
turned was  able  to  walk  with  a  crutch  and 
cane,  and  afterwards  with  his  cane  alone. 


Paralysis  of  the  entire  left  side  resulted  from 
the  second  attack;  his  mouth  was  drawn  to 
one  side,  and  his  left  eye  is  described  as  a 
little  dull  and  drawn.  It  does  not  appear  how 
long  he  was  confined  by  this  attack;  he  re- 
covered, however,  sufficiently  to  be  able  to 
ride  about  and  attend  generally  to  ordinary 
business.  He  managed  his  own  farm  with 
the  assistance  of  an  overseer  and  first  one 

and  then  another  of  his  oldest  sons. 
894  *Col.  John  S.  Mosby,  who  remained 

at  his  house  a  week  or  ten  days  in  No- 
vember, 1862,  thus  describes  his  physical 
condition  then:  "He  was  very  feeble.  ^\y 
recollection  is,  that  at  that  time  he  was  suf- 
fering from  the  effects  of  a  paralytic  stroke 
he  had  had  before;  he  was  on  one  or  two 
crutches ;  he  seemed  to  be  the  wreck  of  a  man 
who  had  been  once  of  a  robust  constitution." 

Dr.  George  Ross  saw  him  in  September, 
1862,  after  his  third  attack,  and  thus  describes 
his  condition  at  that  time:  "He  was  suffer- 
ing from  paralysis  of  the  entire  left  side;  he 
articulated  indistinctly,  his  features  were 
distorted,  he  was  unable  to  grasp  anything 
with  his  left  hand,  and  dragged  his  left  leg 
heavily.  He  was  hobbling,  w^hen  I  saw  him, 
on  two  crutches,  in  the  hall  of  his  house; 
had  hi-s  left  wrist  bound  to  the  crutch  with 
a  red  silk  handkerchief,  and  it  coming  loose, 
I  retied  it  myself." 

So  much  as  to  his  physical  condition  pre- 
vious to  the  29th  day  of  November,  1862 
(the  date  of  the  contract),  and  the  third 
day  of  December  (the  same  year),  the  date 
of  the  last  attack  of  paralysis. 

The  evidence  as  to  his  mental  condition 
during  this  period  is  very  conflicting.  Many 
witnesses  who  had  known  him  before  his 
first  attack  of  paralysis,  and  observed  him 
afterwards,  give  it  as  their  opinion  that 
while  the  disease  affected  his  locomotion  to 
a  limited  extent,  it  did  not  at  all  impair  his 
mental  faculties,  so  far  as  they  could  dis- 
cern, and  that  he  was  as  capable  of  trans- 
acting business  as  he  had  ever  been. 

On  the  other  hand,  numerous  witnesses  of 
intelligence  testify  to  the  enfeebled  condi- 
tion of  his  mind  and  his  want  of  capacity 
to  contract.  Amongst  these  is  Dr.  Clement 
R.  Harris,  whose  testimony,  I  think,  is 
entitled  to  great  weight  in  this  case. 

He  was  the  family  physician  of  Mr.  Beck- 
ham from  March,  1857,  to  Anril,  1862. 
395  After  stating  that  Mr.  ♦Beckham  had 
been  paralyzed  some  years  before  he 
knew  him;  that  the  paralysis  was  complete  in 
one-half  of  his  body,  essentially  impairing  his 
gait,  and,  as  a  consequence,  that  his  di- 
gestive organs  were  feeble,  resulting  in  such 
condition  as  to  require  frequent  treatment  to 
prevent  threatened  recurrence  of  an  attack 
of  apoplexy,  he  says  "his  temper  and  disposi- 
tion were  irascible,  and  frequently  he  would 
not  transact  business  of  any  kind  which 
would  tax  in  the  least  his  intellectual  powers. 
I  did  a  large  practice  in  his  family.  He 
always  carried  out  and  saw  my  prescriptions 
given  until  1860-61,  and  part  of  1862,  when  I 
noticed  such  a  marked  failure  in  his  memory 
as  to  induce  me  to  place  them  in  other  hands. 
I   rarelv   had  any  business  transactions  with 
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him,  outside  of  my  professional  engagements, 
until  the  spring  of  1862,  when  I  detected  in- 
creasing failure  in  his  memory.  In  1862  I 
considered  him  as  laboring  under  marked 
dementia,  or  the  enfeeblement  of  intellectual 
power,  the  result  of  his  disease.  *  *  ♦  In 
the  month  of  April,  1862,  in  passing  his  house 
with  my  negroes  and  stock  as  refugee,  I 
found  his  mind  greatly  disturbed,  and  his 
nervous  system  in  an  extreme  condition  of 
superexcitation  and  mobility,  and  with  his 
memory  at  that  time  so  much  impaired,  that 
I  deferred  a  matter  of  business  with  him  lest 
I.  might  induce  unpleasant  and  serious  results. 

*  *  *  His  di-sease  unquestionably  had  a 
tendency  to  affect  his  mind,  and  any  repetition 
of  his  attacks  would  evidently  impair 
his  mental  faculties  to  an  increased  extent. 

*  *  ♦  I  cannot  say  that  I  would  have 
deemed  him  incompetent  to  make  a  contract 
prior  to  my  leaving  the  county,  although  I 
had  seen  but  little  of  him  for  a  few  months 
prior  to  my  departure,  except  the  morning 
I  passed  his  house,  at  which  time  I  should 
not  have  thought  him  competent." 

Dr.  Edward  L.  Wager,  who  had  practised 
medicine  in  Beclchara's  family  with  Dr. 
386  Harris,  and  also  after  Harris  *left  in 
1862,  says:  "I  consider  that  he  had 
changed  very  materially  since  my  former 
association  with  him.  He  had  been  paralyzed 
in  the  mean  time,  and  was  suffering  a  good 
deal  of  nervous  excitability.  I  thought  his 
mental  condition  sympathized  a  good  deal 
with  his  physical  condition  of  impairment  of 
health.  *  *  *  Such  being  the  ^reat  nerv- 
ous and  mental  excitability  in  which  he  was 
at  that  time,  that  I  considered  him  hardly 
qualified  to  transact  any  grave  and  important 
business.  I  have  frequently  expressed  my 
opinion  to  his  and  my  friends  that  he  was  not 
competent  to  transact  business  about  so  grave 
a  matter  as  the  sale  of  his  property." 

It  appears  that  Mr.  Beckham  was  naturally 
quick-tempered,  but  after  his  first  and  second 
attack  of  paralysis  he  became  much  more 
irritable  and  excitable,  and  his  harsh  treat- 
ment of  his  only  daughter,  the  particulars 
of  which  are  detailed  in  the  evidence,  caused 
her  to  leave  hi-s  house  in  December,  1861,  to 
which  she  never  returned  until  after  his 
last  attack  of  paralysis,  in  December,  1862. 
This  unnatural  conduct  on  his  part  is  at- 
tributed by  the  appellants  to  his  violent 
opposition  to  the  marriage  of  his  daughter 
with  Dr.  Ross,  to  whom  she  was  engaged — 
an  opposition  based,  it  would  seem,  not  so 
much  on  any  dislike  he  had  for  Dr.  Ross  as 
on  the  apprehension  and  distrust  engen- 
dered by  the  bad  moral  character  of  Dr. 
Ross'  father,  William  B.  Ross,  who  figures 
so  conspicuously  in  this  record.  But  it  is 
proved  that  this  bad  treatment  of  his  daughter 
commenced  before  her  engagement  to  marr>% 
and  that  his  demeanor  towards  all  his  chil- 
dren was  changed.  "Previously,"  says  Mr. 
Alcocke,  his  brother-in-law,  "his  conduct 
and  demeanor  to  his  daughter,  and  to  all 
his  children,  was  indulgent,  kind  and  con- 
siderate. I  think  about  the  time  of  the 
difficulty  with  his  daughter,  his  manner  to 
all  his  children  was  considerably  changed. 


he   being   much    more   harsh,    fault-finding 

and  cross  to  them." 
897  ♦His  unkind   treatment,  apparently 

without  cause,  of  his  nieces  Mary  S. 
Gwin  and  Ella  Gwin,  while  staying  at  his 
house  in  1861  and  1862,  is  described  in  their 
depositions. 

His  excitability  was  no  doubt  aggravated 
by  the  too  free  indulgence  in  the  use  of 
ardent  spirits,  and  further  by  the  incursions, 
actual  and  threatened,  of  the  Federal  army, 
of  which,  although  once  a  man  of  firmness, 
to  use  the  language  of  one  of  the  witnesses, 
"he  had  a  mortal  dread." 

It  has  been  seen  that  Dr.  Harris  stated 
that  "any  repetition  of  his  attacks  would 
evidently  impair  his  mental  faculties  to  an  in- 
creased extent."  Several  witnesses  speak 
of  his  mental  condition  in  November,  1862, 
after  his  attack  in  August  or  September  of 
that  year.  At  the  risk  of  being  thought 
tedious,  I  select  and  transcribe  what  is  said 
by  Col.  John  S.  Mosby,  a  gentleman  of  in- 
telligence and  observation.  He  staid  at 
Mr.  Beckham's  house  for  two  weeks  in 
March,  1862,  and  a  week  or  ten  days  in  No- 
vember, 1862.  Referring  to  the  last-men- 
tioned period,  after  speaking  of  his  feeble 
condition,  physically,  in  the  terms  before 
stated,  he  says :  "I  think  his  intellectual  con- 
dition was  as  feeble  as  his  physical,  compared 
with  himself  in  the  spring  of  1862.  It  was  evi- 
dent to  me  he  was  rapidly  becoming  an 
imbecile;  that  he  was  in  such  a  condition  of 
mind  as  to  make  a  judicious  disposition  of 
property,  or  to  make  a  sale,  I  do  not  think; 
at  the  same  time  I  do  not  think  he  was 
absolutely  non  compos.  His  mind  was  often 
lucid.  Then  he  spoke  sensibly  about  the  con- 
dition of  affairs.  At  other  times  his  mind  was 
wandering,  and  his  conversation  was  loose 
and  incoherent."  ♦  *  ♦  "i  did  not  think 
him  a  man  of  sufficient  discretion  to  be  en- 
trusted with  the  management  and  disposi- 
tion of  such  an  estate,  but  whether  it  had 
reached  such  a  degree  of  imbecility  as  to 

produce  an  absolute  legal  incapacity  to 
888      contract,  I  cannot  *say  at  this  distance 

of  time,  but  the  inclination  of  my  mind 
now  is  in  favor  of  the  opinion  that  at  the  time 
he  did  not  have  the  capacity  to  contract" 
♦  *  *  "Of  course,  being  in  his  house  the 
length  of  time  I  was,  I  had  a  good  deal  of 
conversation  with  him,  especially  as  he  staid 
generally  in  the  room  with  me.  He  was 
generally  very  childish  in  his  talk;  he  was 
often  very  sensible  and  practical.  I  think 
he  suffered  a  good  deal  from  his  physical 
condition.  His  intellectual  condition  seemed 
to  be  a  good  deal  dependent  on  his  physical 
condition."  *  *  *  "j  think  his  condition 
in  November,  1862,  whilst  it  did  not  reach 
the  point  of  idiocy  or  lunacy,  was  far  bek)W 
the  average  intelligence  of  men.  There 
were  symptoms  of  what  had  been  a  strong 
intellect,  but  which  had  become  greatly  im- 
paired and  enfeebled." 

Thomas  W.  Parr,  who  saw  him  in  Septem- 
ber or  October,  1862,  says:  "I  went  to  see 
him  at  his  instance,  to  transact  some  business 
for  himself.  When  I  reached  his  house  I 
found    him    sitting   in    the    porch,   and  he 
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seemed  to  be  in  low  spirits,  hardly  recognized 
me,  and  seemed  not  to  know  that  he  had  sent 
for  me.  I  began  to  talk  with  him  about  the 
business  he  had  sent  for  me  to  transact, 
which  was  to  sell  some  mules  and  colts  he 
had.  His  notion  about  the  prices  of  the 
stock  was  absurd.  He  commenced  /retting 
in  such  a  manner  as  to  cause  me  to  leave  him, 
and  I  remarked  to  a  gentleman  who  was  with 
me  that  I  thought  Mr.  Beckham  crazy. 
♦  *  ♦  The  general  impression  left  upon 
my  mind  was  that  he  was  incapacitated  for 
business.  He  talked  in  a  rambling  way  about 
the  stock — about  their  bringing  very  large 
prices — some  young  mules  and  colts.  He  was 
not  trying  to  sell  me  the  stock;  he  wanted  me 
to  take  them  oflF  to  some  place  of  safety 
and  sell  them  for  him.  *  *  ♦  I  found  him 
looking  feeble  and  haggard,  resembling  a  man 
worn   down  by  disease.     I  was  ast^-iished 

to  find  him  so  irritable  and  cross." 
888  *After  a  careful  examination  of  all 

the  evidence,  although  I  am  not  pre- 
pared to  say  that  on  the  29th  day  of  No- 
vember, 1862,  James  A.  Beckham  had  not 
capacity  sufficient  to  make  any  valid  con- 
tract, yet  I  do  say  that  any  man  who  dealt 
with  him  in  his  then  condition,  mental  and 
physical,  dealt  at  his  own  peril;  and  that 
when  a  transaction  which  involved  the  dis- 
position of  nearly  his  whole  estate,  and  an 
estate  of  -such  magnitude  as  his,  is  drawn 
in  question,  a  court  of  equity  will  scrutinize 
very  closely  every  fact  and  circumstance 
connected  with  it. 

This  brings  me  to  the  consideration  of 
the  negotiations  for  the  sale  and  the  cir- 
cumstances attending  the  execution  of  the 
contract  of  the  29th  of  November. 

It  is  very  clear  to  my  mind  that  a  short 
time  before  the  sale  Beckham  had  no  purpose 
of  selling.  In  the  early  part  of  November, 
Botts  and  Stearns,  who  were  engaged  in  the 
purchase  of  lands  for  Confederate  mpney, 
they  having  no  confidence  in  that  currency, 
visited  the  counties  of  Orange  and  Culpeper, 
where  they  had  been  informed  there  was  a 
large  quantity  of  valuable  landed  property  for 
sale.  After  getting  to  Gordonsville  they 
formed  the  acquaintance  of  Mr.  William  B. 
Ross,  who  informed  them,  as  Mr.  Stearns 
says  in  his  answer,  that  he  was  ^authorized 
to  sell  several  farms,  amongst  others  the 
*'Farlcy"  estate,  and  invited  them  to  go  and 
examine  it  By  agreement  they  subsequently 
met  at  Culpeper  Courthouse,  proceeded  to 
visit  Farley,  and  at  Ross'  invitation  stopped 
at  Beckham's,  where  they  staid  two  nights 
and  part  of  a  day  during  the  time  they  were 
examining  the  Farley  estate.  "At  that  time," 
says  Mr.  Botts  in  his  answer,  "Mr.  Beck- 
ham's property  was  not  in  the  market,  did 
not  attract  special  observation,  and  not  one 
word  was  exchanged  and  not  one  thought 
expended  upon  its  purchase,  as  far  as  your 

respondent  knows  or  believes."  In 
400      this   statement    Mr.    Stearns,    in   *his 

answer,  substantially  concurs,  and 
Ross,  in  his  deposition,  says:  "It  was  not  in 
the  market  at  that  time,  nor  did  I  or  either  of 
those  gentlemen  (Botts  and  Steams),  as  far  as 
I  know,  expect  it  to  be ;  it  was  a  subsequent  de- 


termination of  Mr.  Beckham's,  made  known 
to  me  by  him  after  they  had  returned  to  Rich- 
mond and  home."  The  exact  date  of  this  visit 
is  not  proved,  but  it  may  be  approximated  with 
reasonable  certainty  from  what  is  proved. 
Two  of  the  checks  used  in  the  payment  for 
Auburn  are  dated  4th  November.  'They  were 
no  doubt  drawn  and  dated  when  Botts  and 
Stearns  left  Richmond  on  the  visit  before 
spoken  of,  with  the  intention  of  using  them 
in  such  purchases  as  they  might  make. 
Making  due  allowance  for  travel,  it  could  not 
have  been  earlier  than  the  6th  or  7th  of  the 
month,  and  it  was  probably  later,  when  they 
left  Beckham's  on  their  return  home.  "About 
two  weeks  after  this,"  says  Mr.  Stearns  in  his 
answer,  "Mr.  W.  B.  Ross  called  at  his 
(respondent's)  office,  and  as  the  agent  of  Mr. 
James  A.  Beckham  offered  to  sell  him  the 
Auburn  farm,  with  its  stock,  implements  and 
crops,  for  $100,000."  Now,  from  the  great 
eagerness  of  Ross  to  make  the  sale,  as  shown 
by  the  record,  there  can  be  no  doubt  that  as 
soon  as  he  undertook  this  agency  he  went 
at  once  to  Richmond  to  effect  the  sale.  This 
must  have  been  between  the  20th  and  27th 
of  the  month,  a  few  days  only  before  the 
contract  was  executed;  for,  as  soon  as  the 
proposition  was  made,  Botts  left  Richmond 
with  Ross,  reached  Beckham's  on  the  night 
of  the  28th,  and  the  contract  was  signed 
next  day  (29th). 

Several  witnesses  depose  to  having  heard 
Beckham  speak  of  an  intention  to  sell  his 
land;  but  on  examination  of  their  statements 
it  will  be  found  that  all  may  be  referred  to 
the  negotiations  opened  by  Ross  after  the 
visit  of  Botts  and  Stearns  to  Farley,  except 
the  statements  of  one  George  Turner, 
401  who  professes  to  have  '''heard  Mr.  Beck- 
ham m  September  (1862)  express  a  de- 
sire to  sell  his  land,  and  says  that  he  offered 
to  sell  it  to  him,  but  he  did  not  have  money 
enough  to  entertain  the  proposition.  This 
Mr.  Turner,  it  seems,  was  merely  passing 
through  the  country  and  stopped  a  while  at 
Mr.  Beckham's  in  company  with  Mr.  T.  T. 
Gwin,  Beckham's  nephew.  Gwin  heard  noth- 
ing of  this  conversation.  Turner  says  he 
never  mentioned  it  to  him,  and  it  seems  in- 
credible that  it  ever  should  have  occurred; 
for,  if  Beckham  had  really  entertained  any 
wish  to  sell  his  land,  is  it  to  be  supposed  that 
he  would  not  have  mentioned  it,  or  that  Ross 
would  not  have  mentioned  it  for  him  after- 
wards to  Botts  and  Stearns,  who  were  look- 
ing out  for  lands,  and  able  to  buy  them,  when 
they  staid  at  Beckham's  two  nights  and  a 
day  in  November?  Most  of  Mr.  Beckham's 
friends  and  relatives,  with  whom  he  would 
be  likely  to  confer,  were  either  in  the  army  or 
had  removed  from  the  county  temporarily  to 
places  of  safety.  Coleman  C.  Beckham,  his 
cousin,  a  near  neighbor,  with  whom  he  was 
most  intimate,  left  the  county  in  the  spring 
of  the  year  1862.  and  was  in  Lynchburg  at 
the  time  of  the  last  attack  of  paralysis. 
Being  written  for,  he  came,  and  was  present 
when  the  deed  was  signed  and  attested  it  He 
had  never  heard  of  Beckham's  intention  to 
sell  until  after  the  sale  was  made.  Charles 
H.  Wager,  another  relative  and  near  ncigh- 
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bor,  a  soldier  in  the  army,  was  at  home  from 
29th  September  until  after  29th  November. 
He  was  in  the  habit  for  some  years  of  writing 
letters  and  making  off  accounts  for  Mr.  Beck- 
ham, and  it  was  the  habit  of  Beckham  to 
confer  with  him  about  his  written  con- 
tracts, deeds,  &c.,  before  executing  them. 
He  says  he  was  not  consulted  about  the  sale, 
nor  did  he  know  that  Beckham  desired  to  sell 
his  farm  until  after  the  sale.  Only  one  of 
Mr.  Beckham's  sons  was  at  home,  and  he  a 
boy  in  the  sixteenth  year  of  age.    He 

402  says  that  he  heard  *no  talk  of  the  sale 
of  Auburn,   and   does   not  remember 

ever  to  have  heard  his  father  speak  of  it  until 
after  Ross  came  back  from  Richmond. 
Thomas  S-  Alcocke,  the  brother-in-law  of 
Beckham,  who  lived  at  Culpeper  Court- 
house, a  few  miles  distant,  and  who  had  more 
to  do  in  the  absence  of  others,  during  the  war 
at  least,  with  the  business  transactions  of 
Beckham,  and  was  oftener  consulted  than  any 
one  else,  speaks  of  having  been  sent  for  by 
Beckham  before  he  sold  his  farm,  and  the 
sale  was  the  subject  of  conversation.  His 
statements  are  somewhat  confused  as  to  his 
going  to  and  returning  from  Beckham's  each 
day,  but  I  think  he  has  reference  to  the 
periods  commencing  with  the  arrival  of  Botts 
on  the  28th  November;  for  he  distinctly  states 
that  he  did  not  know  that  Beckham  intended 
selling  until  he  was  informed  that  Ross  had 
authority  from  Beckham  to  look  for  a  pur- 
chaser, and  had  brought  Botts  up  to  look  at 
the  farm,  &c.  He  says  that  he  did  not  advise 
Beckham  to  sell,  and  does  not  remember  that 
Beckham  ever  sought  his  advise  on  the  subject 
before  Botts  came  to  purchase  the  land.  Who, 
then,  did  advise  Beckham  \o  sell,  and  how 
was  the  sale,  never  before  contemplated, 
brought  about?  The  record,  I  think,  fur- 
nishes a  satisfactory  answer. 

Ross,  in  his  deposition,  says:  "Mr.  Steams 
and  Mr.  Botts,  accompanied  by  myself,  went 
to  Farley,  and  after  an  examination  they 
expressed  themselves  rather  disappointed,  or 
not  so  much  pleased  as  perhaps  they  were  led 
to  believe  they  would  have  been;  said  it  was 
very  hilly  or  broken,  and  that  they  both  liked 
the  Auburn  estate  better  at  the  same  price; 
and  afterwards,  when  I  had  both  on  the  market 
and  oflfered  the  same  to  them,  they  evinced 
their  sincerity  in  the  opinion  they  both  ad- 
vanced (contrary  to  my  own,  as  expressed.) 
by  purchasing  the  Beckham  property." 
Stearns  ako  purchased  Farley  very  soon 
after  the  purchase  of  Auburn. 

403  *Here,  then,  was  an  expression  by 
Botts  and  Stearns  to  Ross,  the  land 

agent,  of  a  preference  for  Auburn  over  Far- 
ley, at  the  same  price,  when  Auburn  was 
known  by  all  parties  not  to  be  on  the  market. 
After  Botts  and  Stearns  left  Beckham's,  Ross 
is  found  at  Beckham's  soliciting  him  to  sell. 
Mr.  Lemuel  A.  Corbin  was  also  present. 
He  says:  "Mr.  Ross  told  me  he  was  at  Mr. 
Beckham's  for  the  purpose  of  getting  him  to 
sell  his  farm,  and  he  told  me  he  was  offered 
some  sum,  I  don't  remember  the  amount,  but 
it  seems  to  me  it  was  over  a  hundred  thousand 
dollars,  and  requested  me  to  advise  Mr.  Beck- 
ham to  sell  his  farm.    This  request  was  not 


in  the  presence  of  Mr.  Beckham.  I  did  not 
tell  him  whether  I  would  or  not  advise  Mr. 
Beckham.  Afterwards  he  named  the  matter 
to  Mr.  Beckham  in  my  presence,  and  ap- 
pealed to  me  to  know  if,  in  my  opinion,  Mr. 
Beckham  ought  not  to  sell.  I  replied  to  him 
that  if  I  owned  such  a  farm  as  Mr.  Beck- 
ham's I  could  not  be  induced  to  sell  it  for 
Confederate  money.  That  was  about  the 
amount  that  was  said  of  the  sale  in  my 
presence.  After  I  declined  to  advise  Mr. 
Beckham  to  sell,  Mr.  Ross  said  nothing 
further  about  it."  The  witness,  being  asked 
whether  Mr.  Beckham  indicated  in  any  way  a 
response  to  this  application,  said :  "I  don't  re- 
member exactly  the  response.  Mr.  Beckham 
seemed  unwilling  to  sell  his  land  at  that 
time,  and  was  remarking  continually  *I  am 
a  ruined  man,  ruined  man.' " 

Thus  it  seems  William  B.  Ross  had  an  offer 
from  some  source  for  the  purchase  of  Auburn 
before  its  proprietor  had  ever  been  consulted 
about  it,  and  he  set  himself  to  work  to  induce 
a  sale,  and  endeavored  to  get  others  to  assist 
him  in  his  undertaking.  He  failed  at  first, 
but  as  soon  as  that  "subsequent  determina- 
tion" of  Beckham  to  sell,  of  which  he  speaks, 
was  made  known  to  him  by  Beckham,  he 
went  to  Richmond,  professing  to  be  clothed 
with  an  agency,  and  offered  the  property 
404  '^to  Botts  and  Stearns,  and  it  does  not 
appear  by  the  record  that  he  ever  offered 
it  to  any  other  persons.  The  offer  resulted 
in  an  agreement  that  Botts  should  accom- 
pany Ross  to  Culpeper  and  examine  the 
property  with  a  view  to  decide  whether 
to  accept  or  reject  the  offer.  He  did  accom- 
pany him,  and  the  two  reached  Auburn 
on  the  night  of  the  28th  of  November.  On 
the  next  day  (29th),  Saturday  of  the  week, 
Botts  examined  the  land,  but  "partially,"  as 
Ross  says,  and  then  negotiations  for  the  sale 
were  commenced.  Besides  Botts  and  Beck- 
han\  the  following  persons  were  present,  to- 
wit:  William  B.  Ross,  Daniel  W.  Kennedy, 
John  G.  Beckham  (son  of  James  A.  Beck- 
ham), and  Thomas  S.  Alcocke,  (Beckham's 
brother-in-law.)  who  had  been  sent  for  by 
Beckham,  it  would  seem,  on  that  morning. 
In  one  of  his  depositions,  John  G.  Beckham 
says  that  he  thinks  his  brothers,  Beverly 
and  Camp,  were  also  present,  but  that  neither 
he  nor  they  were  advised  with.  The  depo- 
sitions of  Ross,  Kennedy,  Alcocke  and  John 
G.  Beckham  were  taken,  and  show  what 
occurred. 

According  to  Ross'  statement,  the  proposi- 
tion or  offer  to  sell  to  Botts  and  Steams 
included  the  Auburn  estate  and  "all  the  crops, 
stock,  farming  implements,  &c.,  then  on  the 
estate."  The  negotiation  was  commenced 
by  objections  on  the  part  of  Beckham,  which 
will  be  best  understood  by  transcribing 
parts  of  Ross'  deposition,  questions  and 
answers  relating  to  the  subject. 

He  was  examined  by  the  plaintiffs,  and  in 
answer  to  a  question  propounded  by  their 
counsel,  said: 

"Mr.  Beckham  said  that  I  had  misappre- 
hended his  proposition,  and  transcended  his 
authority  in  including  all  of  the  crops,  when 
he   intended  half   of   the   wheat  to  be  in- 
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eluded  in  the  sale,  and  I  consented  that  to 
that  extent  my  commission  should  be  abated. 

"Question.  Try  and  recollect  if  any  other 
objection  was  made  during  the  conversa- 
tion? 
406  *" Answer.  I  think  Mr.  Beckham  did 
also  claim  to  reserve  some  corn;  I  do 
not  recollect  how  much,  and  I  am  under  the 
impression  Mr.  Botts  yielded  in  that,  as  also 
in  the  claim  to  reserve  some  few  other  things, 
perhaps  a  lot  of  posts  and  sawed  lumber,  £c. 

"Question.  Do  you  remember  any  objec- 
tion raised  by  Mr.  Beckham  to  any  threshed 
or  clean  wheat;  if  so,  state  it? 

"Answer.  I  am  of  the  opinion  now  some- 
thing was  said  about  a  machine,  and  per- 
haps clean  wheat;  the  particulars,  or  how 
settled  or  disposed  of,  I  do  not  recollect. 

"Question.  Do  you  know  of  any  objection 
raised  by  Mr.  Beckham  about  any  hogs  or 
hay  being  included  in  the.  sale;  if  so,  state 
it? 

"Answer.  My  recollection  of  what  passed 
on  the  subject  of  hay  or  hogs  is  indistinct; 
I  think  Mr.  Beckham  did  claim  a  part  of  the 
hogs,  what  part,  or  all,  if  so,  I  do  not  recol- 
lect with  certainty." 

After  these  objections  had  been  disposed 
of.  Beckham  raised  other  objections  and 
still  refused  to  enter  into  the  contract. 
What  ensued  will  be  best  stated  in  Ross* 
own  language: 

"I  contended  that  the  offer  to  Mr.«  Botts 
and  Mr.  Stearns  was  with  his  (Mr.  Beck- 
ham's) authority:  that  it  included  only  what 
he  had  told  me;  he  adhered  to  his  objection 
and  would  not  otherwise  consent  to  ratify 
the  contract.  I  finally  agreed  that  half  of 
the  crop  of  wheat,  probably  something 
(else)  he  contended  for,  should  be  valued 
and  deducted  from  my  commission.  This,  or 
something  near  it,  was  finally  agreed .  on, 
when  he  proposed  something  else,  I  do  not 
now  remember  what  precisely,  should  be 
put  in  and  deducted  from  my  commission, 
to  which  I  demurred.  I  think  (I)  got  in  a 
pet  and  started  out  in  the  porch,  saying  if 
he  did  not  then  confirm  the  understanding 
and  contract  I  should  not  come  in 
406  his  house  *again;  he,  or  some  one  for 
him,  called  me  back  and  he  com- 
plied." 

It  was  then,  I  suppose,  that  the  contract 
which  was  finally  signed  was  written.  It 
was  written  by  Ross,  in  the  presence  of  Botts 
and  Beckham,  as  Ross  states,  and  according 
to  what  he  understood  the  final  agreement 
to  be.  But  before  Beckham  "complied"  and 
signed  the  agreement,  according  to  the  tes- 
timony of  Kennedy,  there  were  other  occur- 
rences of  much  importance,  as  will  appear 
by  the  following  questions  and  answers 
taken  from  his  deposition: 

"Question.  State  all  that  occurred  on  the 
day  that  the  contract  was  signed,  so  far  as 
you  can  now  remember? 

"Answer.  So  much  occurred  on  that  day, 
it  is  hard  for  me  to  tell  where  to  commence. 
They  were  chaffering  and  disputing  all  day 
long,  and  sometimes  quarrelling,  and  I  thought 
at  one  time  that  the  whole  thing  was  broken 
up;  Col.  Ross  contending  that  he  had  author- 


ized him  to  sell,  Beckham  saying  he  had 
misrepresented  him,  and  refused  to  sign  the 
contract.  Botts  and  Ross  continued  to  urge 
him,  and  they  finally  told  him  that  it  was 
reported  that  the  Yankees  had  crossed  the 
river  and  would  soon  be  there,  (that)  that 
would  knock  everything  in  the  head,  and  he 
might  lose  everything  he  had,  and  if  he  wanted 
to  trade,  that  was  the  moment.  After  this  was 
brought  to  bear  on  him,  he  was  made  to  be- 
lieve that  it  was  the  best  thing  he  could  do, 
and  finally  said  *let  it  go,'  and  signed  the 
contract.  He  was  very  much  excited  at  the 
time — seemed  not  to  know  whether  he  was 
doing  right  or  wrong;  and  it  is  my  judgment 
he  would  not  have  sold  his  land  but  for  the 
influence  brought  to  bear  on  him. 

"Question.  State  whether  at  the  time  he 
signed  the  contract  James  A.  Beckham  was 
competent  to  transact  the  business? 

"Answer.  In  my  judgment,  he  was 
not. 

407  ♦"Question.  State  whether  or  not 
the  transactions  of  the  day  had  ex- 
cited and  wearied  him  bodily  and  mentally, 
and  what  was  his  condition  when  he  finally 
agreed  to  sign  the  contract? 

"Answer.  He  was  so  wearied  out  that  he 
seemed  to  be  indifferent,  and  said  'let  it  go'; 
and  was  at  the  time  incompetent  to  trans- 
act the  business. 

"Question.  How  did  he  look  upon  the 
Yankee  army,  and  how  did  the  prospect  of 
their  coming  effect  him? 

"Answer.  He  looked  on  the  coming  with 
perfect  horror  and  dread. 

"Question.  State  whether  T.  M.  Botts 
showed  a  desire  to  purchase  the  land,  and 
all  he  said  about  the  treatment  Beckham 
might  receive  if  he  held  on  to  the  land? 

"Answer.  He  said  if  the  Yankees  came, 
there  was  no  telling  what  they  would  take, 
and  hold  the  country,  and  would  treat  him 
(Beckham)  and  all  of  us  as  secessionists, 
and  made  the  impression  we  might  have 
nothing  we  could  call  our  own.  That  was 
the  kind  of  argument  he  used  to  persuade 
him  to  sell  his  land. 

"Question.  State  whether  Ross  seemed 
anxious  to  make  the  sale,  and  what  he  said 
to  you  in  regard  to  it? 

"Answer.  He  was  very  anxious  to  make 
the  sale;  said,  if  he  made  it,  he  would  make 
a  damned  big  fee;  if  he  did  not.  he  would 
lose  it;  said  Beckham  had  treated  him  very 
badly  about  it.  This  was  during  the  day 
before  the  contract  was  signed." 

John  G.  Beckham  says:  "I  was  present. 
I  think  it  (the  sale)  was  mainly  brought  about 
through  the  influence  of  Col.  Ross.  *  *  ♦ 
Mr.  Ross  wrote  several  contracts,  I  think,  for 
my  father  to  sign;  some  very  noisy  discus- 
sion took  place  between  my  father  and  Col. 
Ross  in  regard  to  the  contracting;  my  father 
I  don't  think  seemed  to  know  what  to 

408  do;   high   words    *occurred    between 
Mr.  Ross  and  my  father,  and  a  good 

deal  of  feeling  was  shown,  Mr.  Ross  being 
anxious   that   he   should   make   the   sale." 

Thomas  S.  Alcocke  does  not  recollect  that 
any  proposition,  as  to  buying  and  selling, 
was  made  in  his  presence  by  either  Botts  or 
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Beckham.  He  left  in  the  evening  before  the 
contract  was  signed,  and  was  not  prepared 
for  the  information  received  the  next  day, 
that  the  sale  had  been  concluded. 

Ross  states  it  as  his  impression  that  the 
contract  was  signed  in  the  forenoon  of  the 
day  it  bears  date.  Kennedy  and  John  G. 
Beckham  state  that  it  was  signed  after  dark. 

While  the  evidence  proves  that  Beckham 
was  laboring  under  great  excitement  during 
the  negotiations,  and  tends  to  show  that  he 
drank  more  or  less  ardent  spirits,  yet  there 
is  no  proof  whatever  that  he  was  induced  to 
drink  by  Botts,  Ross,  or  any  other  person. 

After  the  contract  was  signed,  John  G. 
Beckham  says  his  father  retired  to  his  room 
in  a  highly  nervous '  and  excitable  state  of 
mind,  was  very  restless  and  kept  his  lamp 
burning  all  night,  as  well  as  he  could  remem- 
ber.   He  always  slept  in  the  room  with  him. 

The  next  day,  says  Thomas  S.  Alcocke,  he 
was  very  much  excited,  and  spent  a  good 
deal  of  his  time  in  walking  up  and  down  the 
porch.  He  had  several  conversations  with 
him,  but  docs  not  remember  the  particulars. 
On  the  following  day  (Monday)  there  was  an 
appraisement  of  furniture,  which  Botts  was 
to  take  at  valuation.  After  the  appraisers 
had  valued  a  lot  of  crockery  at  $625  or  $650, 
a  low  price  as  they  thought,  ana  after  Botts 
had  declined  to  take  it,  Alcocke  and  Flint, 
the  btter  being  one  of  the  appraisers,  told 
Beckham  they  would  take  the  lot  jat  that 
price,  and  not  to  sell  it  for  less.  The  next 
morning,  when  Alcocke  returned  to  Auburn, 
he  ascertained  that  Beckham  had  sold 
409  the  whole  lot  to  '^Botts,  including 
some  few  other  articles,  for  $300. 
This  conduct  seemed  to  strike  even  Ross  as 
strange.  He  also  ascertained  that  in  his  ab- 
sence Botts  had  bought  from  Beckham 
some  hogs  which  had  been  reserved  under 
the  contract,  but  had  not  paid  for  them. 
Alcocke,  without  consulting  Botts,  took 
possession  of  the  hogs  and  had  them 
slaughtered  at  once  for  Beckham's  use. 

Whatever  remedy  at  law  the  purchasers 
of  Auburn  and  those  claiming  under  them 
may  have,  a  court  of  equity,  under  the  prin- 
ciples governing  its  jurisdiction,  can  never 
aid  them,  as  it  seems  to  me,  to  carry  into 
execution  a  contract  of  the  nature  and  mag- 
nitude of  the  contract  of  the  29th  of  No- 
vember, 1862,  made  with  a  man  in  Beckham's 
condition,  mental  and  physical,  and  pro- 
cured and  executed  under  the  circumstances 
proved  in  this  case. 

If  full  credit  is  given  to  Kennedy's  testi- 
mony, the  contract  was  procured  by  pressure 
and  undue  influence  exerted  upon  a  mind 
shown  by  other  testimony  as  well  as  his  to 
be  too  much  enfeebled  by  disease  to  resist 
the  improper  appliances  brought  to  bear  upon 
it.  If  his  testimony  be  altogether  discarded, 
there  is  enough  in  the  circumstances  estab- 
lished by  the  testimony  of  Ross,  a  witness 
examined  by  the  aopellants,  and  others,  to 
make  the  case  of  too  doubtful  a  character  to 
justify  the  active  assistance  of  a  court  of 
equity  to  give  the  relief  sought.  Under  the 
circumstances  the  burden  was  upon  the  com- 
plainants to  make  out  a  clear  case   for  the 


exercise  of  an  extraordinary  jurisdiction. 
They  have  fallen  very  far  short  of  the  re- 
quirements of  the  rule  in  such  cases.    • 

It  was  argued  with  great  earnestness  by 
the  counsel  for  the  appellants  that  the  cir- 
cumstances detailed  by  Ross  show  an  active, 
enquiring  and  discriminating  mind  in  Beck- 
ham. It  does  not  so  strike  me.  I  rather 
think  they  tend  to  show  a  mind  weak 

410  and  vacillating,  and  *evince  a  want  of 
fixedness  of  purpose  and  an  unwilling- 
ness to  adopt  a  proposition  of  sale  that  had 
been  made  for  him,  and  was  persistently  and 
unduly  pressed  upon  him,  and  that  the  final 
consent  attributed  to  him  was  a  constrained 
consent,  and  not  that  "full,  entire  and  intel- 
ligent consent"  which  a  court  of  equity  re- 
quires to  be  shown  in  every  contract  before 
it  will  lend  its  aid  to  enforce  it.  Mr.  Botts 
was  present,  and  saw,  heard  and  knew  all 
that  passed,  and  actively  participated  in  the 
negotiations.  When  Beckham  first  claimed 
that  half  the  wheat  should  be  reserved,  Ross 
consented,  agreeing  to  abate  his  commissions 
to  that  extent.  When  Mr.  Beckham  next 
claimed  to  reserve  the  corn,  Ross  says  that 
'*Mr.  Botts  yielded  in  that  claim,  and  also  in 
the  claim  to  reserve  some  few  other  things." 

When  objection  after  objection  was  made 
by  Beckham,  and  one  was  no  sooner  removed 
than  another  was  made,  it  must  have  been 
obvious  to  Mr.  Botts  that  Mr.  Beckham  was 
unwilling  to  enter  into  the  contract,  and  that 
the  objections  made  were  rather  pretexts  to 
avoid  a  sale.  Mr.  Botts  should  then  have  de- 
clined to  proceed  further  in  the  matter. 
Instead  of  that,  when,  in  the  language  of  his 
answer,  ''this  disagreement  (between  Ross  and 
Beckham)  was  approximating  warmth,"  he 
said  to  Beckham,  ''Well,  Mr.  Beckham, 
don't  let  us  have  any  misunderstanding  or 
chaffering  about  it;  make  your  own  proposi- 
tion to  me  in  writing,  and  I  will  at  once 
accept  or  reject  it."  The  proposition,  Mr. 
Botts  savs,  was  then  written  by  Ross  as 
dictated  by  Beckham,  and  was  "at  once  ac- 
cepted in  writing,"  as  found  in  the  record. 
Instead  of  suggesting  and  inciting  this 
proposition,  and  then  accepting  it,  after 
what  had  passed  between  the  parties,  as 
detailed  by  Ross,  Mr.  Botts  should  have  de- 
clined all  further  negotiation. 

If  the  whole  amount  of  the  purchase-money 
had  been  paid  by  Botts  at  the  date  of 

411  the  contract,  instead  of  the  *part  which 
was  paid,  and  no  deed  having  been 

made,  a  bill  had  been  filed  for  the  title.  I 
should  have  been  of  opinion,  for  the  reasons 
already  stated,  that  the  bill  should  be  dis- 
missed and  the  parties  left  to  their  leg:al 
remedies,  unless  it  were  shown  that  the 
contract  had  been  rendered  enforceable  by 
subsequent  ratification  or  acquiescence  equiv- 
alent to  ratification.  When  the  complainants 
(appellants  here)  undertake  to  show  that 
the  payment  of  the  $55,000  on  the  10th  day 
of  December,  1862  (when,  in  the  lanpjaRe 
of  the  decree  of  this  court,  James  A.  Beck- 
ham "was  utterly  incapable,  mentally  and 
physically,  of  executing  a  deed,  or  of  enter- 
ing into  or  consummating  any  important 
contract"),  was  subsequently  confirmed  by 
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him,  the  act  of  confirmation,  to  entitle  them 
to  specific  performance,  must  extend  to  the 
contract — ^in  other  words,  the  subsequent 
recognition  of  the  payment  can  only  be 
relied  on  as  evidence  of  the  ratification  of 
the  contract,  and  to  be  effectual  it  must 
possess  all  the  legal  requisites  of  such  an 
act. 

The  law  on  this  subject  is  well  stated  in 
a  recent  English  treatise  of  merit: 

In  order  that  an  act  may  have  any  effect  or 
validity  as  a  confirmation,  it  must  clearly  ap- 
pear that  the  party  confirming  was  fully 
apprised  of  his  right  to  impeach  the  trans- 
action, and  acted  freely,  deliberately  and 
advisedly,  with  the  intention  of  confirming 
a  transaction  which  he  knew,  or  might  or 
ought,  with  reasonable  or  proper  diligence, 
to  have  known  to  be  impeachable.  If  his 
right  to  impeach  the  transaction  be  concealed 
from  him,  or  a  full  disclosure  be  not  made  to 
him  of  every  circumstance  which  it  is  material 
for  him  to  know,  or  if  the  act  takes  place 
under  pressure  or  constraint,  or  by  the  ex- 
ercise of  undue  influence,  or  under  the  de- 
lusive opinion  that  the  original  transaction 
is  binding  on  him,  or  if  it  be  merely  a 
continuation  of  the  original  transac- 
418  tion,  a  confirmation  ^operates  as  noth- 
ing. Kerr  on  Fraud  and  Mistake 
(Am.  cd.)  296. 

The  same  learned  author,  speaking  of 
acquiescence,  says,  to  fix  acquiescence  upon 
a  party,  it  must  unequivocally  appear  that 
he  knew  or  had  notice  of  the  fact  upon 
which  the  alleged  acquiescence  is  founded, 
and  to  which  it  refers.  Acquiescence  imparts 
and  is  founded  on  knowledge.  A  recognition 
resulting  from  ignorance  of  material  facts 
goes  for  nothing.  The  question  as  to  ac(jui- 
cscence  cannot  arise  unless  the  party  agamst 
whom  it  is  set  up  was  aware  of  his  rights. 
A  man  cannot  be  said  to  acquiesce  in  what 
he  does  not  know,  nor  can  he  be  bound  by 
acquiescence  unless  he  is  fully  apprised  as 
to  his  rights  and  all  the  material  facts  and 
circumstances  of  the  case.  Nor,  indeed,  is  a 
recognition  of  avail  which  assumes  the 
validity  of  a  transaction,  if  the  question  as 
to  its  validity  does  not  appear  to  have  come 
before  the  parties.  ♦  *  *  The  proof  of 
knowledge  lies  on  the  party  who  alleges 
acquiescence,  and  sets  it  up  as  a  defence.  If 
the  transaction  has  taken  place  under  pres- 
sure or  under  the  exercise  of  undue  influ- 
ence, it  must  clearly  and  unequivocally 
appear  that  the  party  against  \vhom  acqui- 
escence is  alleged  was  sui  juris,  and  was 
released  from  the  influence  or  the  pressure 
under  which  he  stood  at  the  time  of  the 
transaction,  and  acted  freely  and  advisedly 
in  abstaining  from  impeaching  it.  Acqui- 
escence goes  for  nothing  so  long  as  a  man 
continues  in  the  same  situation  in  which  he 
was  at  the  date  of  the  transaction.  Idem, 
p.  300. 

After  Mr.  Beckham  had  been  removed  from 
Auburn  to  Culpeper  Courthouse,  (a  few  days 
after  his  last  attack  of  paralysis,  in  Decem- 
ber, 1862,)  he  continued  to  reside  there  until 
about  the  middle  of  the  year  1867.  He  was 
then  removed  to  Alexandria,  where  he  died 


in  the  summer  of  1868.  If  he  was  ever  in  a 
condition  to  ratffy  any  previous  transaction 
connected  with  the  sale  of  his  property, 
418  *or  the  payment  of  the  purchase- 
monev,  or  did  at  any  time  or  in  any 
way  so  ratify  it,  it  will  not  be  denied  that  it 
was  incumbent  on  the  appellants  to  show  it, 
and,  under  the  authorities,  to  show  it  clearly, 
before  any  claim  could  be  based  upon  it. 

There  is  as  much  conflict  in  the  evidence 
touching  Beckham's  mental  condition  after  his 
last  attack  of  paralysis  as  before.  Notwith- 
standing his  utter  physical  prostration,  many 
intelligent  witnesses  express  the  opinion 
that  he  possessed  mind  sufficient  to  transact 
business.  Some  of  them  say  that  he  seemed 
to  take  an  interest  in  the  events  of  the  war, 
recognized  old  friends,  made  enquiries  after 
the  families  of  those  who  came  to  see  him, 
and  manifested  an  interest  in  occurrences 
of  the  day.  But  the  decided  weight  of  the 
evidence  is  that  he  was  almost  totally  de- 
mented. Six  physicians  testify  to  his  imbe- 
cility, none  to  his  capacity. 

Dr.  Harris,  speaking  of  him  in  1864,  says 
he  was  then  "a  melancholy  and  perfect  wreck 
of  both  body  and  mind,  the  result  of  cerebral 
apoplexy,  now  in  both  hemispheres  of  the 
brain,  causing  paralysis  of  both  sides.'' 

Dr.  Rixie  describes  him  in  1863  as  "physic- 
ally very  feeble,  and  his  mental  condition  was 
such  as  lawyers  term  dementia.  By  reason 
of  partial  general  paralysis,  the  brain  was 
unable  to  perform  its  functions,  the  body 
its  motions,  the  limbs  failed  to  obey  his  rem- 
nant of  will,  his  tongue  to  articulate  dis- 
tinctly, and  his  face  was  drawn." 

Dr.  Thompson  saw  him  on  several  occa- 
sions from  1863  to  1865,  and  describes  him  as- 
"almost  perfectly  helpless.  ♦  ♦  *  Men- 
tally he  was  a  perfect  imbecile.  He  was 
totally  unfit  to  transact  business  of  any  kind,, 
being  helpless,  and,  in  fact,  idiotic." 

John  G.  Beckham,  who,  with  filial  duty, 
attended  him  as  a  nurse,  thus  describes  his 
condition  in  the  years  1863,  1864,  1865  and 
1866 :  "He  was  as  helpless  as  an  infant,. 
414  ♦and  had  to  be  treated  as  such.  He 
had  to  be  taken  out  of  the  bed  in  the 
morning,  and  washed  and  dressed  and  fed  by 
the  assistance  of  myself  and  a  servant. 
*  *  ♦  His  spirits  were  generally  very  low. 
He  became  very  weak  and  childish,  shed 
tears  upon  the  most  trivial  occasions,  sat 
frequently  without  attempting  to  converse 
with  any  one  for  hours  at  a  time;  and 
towards  the  close  of  his  life  seemed  to  lose 
his  spirits,  and  was  hard  to  move — seemed 
to  take  no  interest  in  anything." 

An  intelligent  lady,  Mrs.  Eliza  Thompson, 
gives  this  graphic  account  of  him  in  1865: 
"He  was  a  paralytic,  perfectly  useless,  com- 
pletely helpless  in  the  hands  of  the  servants, 
who  carried  him  about  the  house.  When  he 
was  on  the  bed  he  could  not  raise  up  without 
assistance,  and  when  seated  in  a  chair  he  could 
not  rise  without  the  help  of  his  attendants. 
His  condition  was  dreadful  and  distressing 
to  behold,  and  sometimes  when  he  was 
moved  he  would  scream  and  make  a  noise 
more  like  some  w^ild  beast  than  a  man,  and 
on  some  of  these  occasions  I  would  go  over  to 
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sec  what  was  the  matter.  *  *  *  Judging 
from  his  conversation,  he  had  no  intelligence. 
In  his  conversation  he  never  alluded  to  the 
past,  though  he  had  known  me  from  a  child. 
I  looked  upon  him  as  a  perfect  imbecile. 
His  countenance  indicated  absence  of  all  intel- 
ligence, and  he  reminded  me  more  of  an  ani- 
mal strapped  up  than  a  human  being.  I  went 
to  see  him  out  of  pure  sympathy." 

It  would  seem  absurd  to  attribute  to  a  man 
in  Mr.  Beckham's  condition  the  deliberate 
and  intelligent  ratification  of  a  transaction 
of  such  magnitude  as  the  sale  of  his  fine 
estate  for  $100,000  in  Confederate  money 
under  the  circumstances  proved  in  this  case, 
the  collection  of  the  proceeds  in  checks,  the 
negotiation  of  the  checks,  and  the  invest- 
ments made.  To  enable  him  to  make  such 
ratification  valid  and  binding  he  must  have 
had  the  mind  to  recall  these  transac- 

415  tions  *as  they  occurred,  to  comprehend 
them  clearly  and  fully  in  all  their  de- 
tails, to  know  and  understand  his  rights 
in  regard  to  them,  and  to  deliberate  and 
determine  upon  his  course  of  action;  and, 
with  this  capacity,  he  must  have  acted  with 
the  view  to  ratification.  I  care  not  to  coni- 
ment,  at  length  and  in  detail,  on  the  testi- 
mony of  Thomas  S.  Alcocke.  I  believe  he 
intended  to  do  what  he  thought  was  right 
and  best  under  the  circumstances.  Mr. 
Beckham's  sons,  except  the  youngest,  a  boy 
of  fifteen  years,  were  all  in  the  army.  His 
near  relatives  and  friends  had  left  the 
county.  Alcocke  had  transacted  business 
for  him,  especially  attending  to  his  money 
matters,  for  years.  He  knew  he  had  the 
confidence  of  Mr.  Beckham  and  his  family. 
He  therefore  took  charge  of  his  business  as 
if  he  had  been  his  committee.  He  received 
the  checks,  had  them  endorsed  by  Beckham's 
daughter,  negotiated  them,  collected  the 
money  on  them,  paid  (as  he  says)  part  to 
Mrs.  Ross  as  her  marriage  portion,  invested 
the  residue  in  Confederate  securities,  col- 
lected the  interest  as  it  matured,  and  applied 
it,  together  with  other  moneys  in  his  hands, 
to  the  support  and  maintenance  of  Mr.  Beck- 
ham and  his  children.  In  all  this  he  claims 
that  he  had  the  approbation  of  Mr.  Beckham, 
and  speaks  of  his  orders  and  directions.  But 
the  authority  under  which  he  assumed  to  act 
seems  to  be  based  on  presumptions,  infer- 
ences, and  deductions.  From  his  deposition  I 
take  the  following  questions  and  answers  as 
indicating  the  kind  of  sanction  under  which 
he  acted: 

"Question.  Did  Mr.  Beckham  ever  know 
that  you  had  collected  all  the  purchase- 
money  for  the  Auburn  estate  upon  the 
checks  given  by  Stearns? 

"Answer.    I  presume  so. 

"Question.  Did  he  ever  know  how  you 
had  invested  the  same? 

416  *"Answer.   I  should  think  he  did,  as 
he  knew  his  income  came  from   this 

investment,  and  of  this  he  spoke   frequently. 

"Question.  Did  he  ever  complain  or  ap- 
prove of  the  mode  in  which  you  had  in- 
vested this  money? 

"Answer.  I  never  heard  him,  as  well  as  I 
recollect,  either  complain  or  approve." 


It  most  concerned  the  appellants  to  estab- 
lish*, if  they  could,  the  recognition  and  sanc- 
tion of  the  payment  of  the  $55,000.  The 
necessity  of  doing  so  was  most  obvious,  for 
on  the  day  the  check  for  that  sum  was 
passed  by  Botts,  Beckham  was  wholly  in- 
competent to  "consummate  any  important 
contract"  or  transact  any  important  business. 
It  does  not  appear  that  the  transactions  of 
that  day  were  ever  brought  before  the  mind 
of  Beckham  by  Alcocke  or  any  other  person, 
or  that  he  ever  afterwards  made  the  slightest 
allusions  to  them.  If  he  ever  undertook  any 
business  transaction  after  this  last  attack  of 
paralysis,  which  occurred  on  the  3d  day  of 
December.  1862,  it  has  not  been  provccL 
The  acts  attributed  to  him  on  that  day  were 
not  his;  they  were  the  acts  of  others,  but 
they  were  scarcely  less  his  than  the  en- 
dorsements made  for  him  on  the  checks  a 
very  short  time  afterwards.  So  of  the  ad- 
vancement made  to  Ross  and  wife;  an  act 
equivocal  at  most,  as  an  act  of  ratification, 
even  if  Beckham  had  been  competent  to 
direct  it,  for  at  the  time  it  was  made  it 
would  seem  that  Alcocke  had  in  his  hands 
money  belonging  to  Beckham,  other  than 
the  proceeds  arising  from  the  sale  of  Au- 
burn, sufficient  to  pay  it. 

The  question  as  to  the  liability  of  Ross 
and  wife  and  the  other  heirs  of  Beckham  for 
any  money  they  may  have  received  from 
Alcocke  arising  from  the  sale,  if  they  re- 
ceived any  such,  is  not  made  by  the  plead- 
ings in  this  cause,  and  cannot  affect 
417  the  determination  *of  the  only  matter 
which  the  court  is  required  to  decide, 
to- wit:  whether  or  not  the  appellants  are 
entitled  to  a  specific  performance  of  the 
contract  of  the  29th  November,  1862. 

It  is  unnecessary  to  discuss  or  pass  upon 
the  question  of  estoppel,  raised  by  the  ap- 
pellees in  their  answer  to  the  bill  of  the  appel- 
lants, as  the  case  is  disposed  of  on  other 
grounds,  and  this  opinion  has  already  been 
extended  further  than  I  could  have  wished, 
in  a  discussion,  deemed  proper  and  neces- 
sary, of  other  important  questions  involved 
in  the  decision  of  the  case. 

When  I  first  read  the  record,  I  rather  in- 
clined to  the  opinion  that  the  contract  which 
is  the  subject  of  the  suit  should  be  re- 
scinded upon  equitable  terms,  but  on  further 
examination  and  mature  reflection,  I  have 
come  to  the  conclusion  that  rescission  can- 
not properly  be  ordered. 

A  party  seeking  as  plaintiff  to  rescind  a 
contract  is  required  to  make  out  a  stronger 
case  for  the  relief  sought  than  he  would  be 
required  to  make  if  as  defendant  he  were  re- 
sisting specific  performance  of  the  same  con- 
tract. Upon  the  same  facts  proved  he  might 
succeed  as  defendant  in  the  latter  case  when 
he  would  fail  as  defendant  in  the  former.  -^ 
court  of  equity  is  always  reluctant  to  rescind, 
unless  parties  can  be  put  back  in  statu  quo. 
If  this  cannot  be  done,  it  will  give  relief 
only  where  the  clearest  and  strongest  equity 
imperatively  demands  it.  l  Story's  Eq. 
Jur.  §  769;  Grimes  v.  Sanders  &  others,  93 
U.  S.  R.  (3  Otto),  55;  Graham  v.  Pancoast, 
30  Penn.  Rep.  (6  Casey)  89. 
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After  the  great  lapse  of  time  and  the 
changes  which  have  taken  place  since  the 
date  of  the  contract  in  this  case,  it  would  be 
very  difficult,  if  not  impossible,  to  put  the 
parties  in  statu  quo;  but,  in  addition,  the  de- 
cree of  this  court  made  in  the  case  of 

418  Beckham  *&  others  v.  Botts  &  others 
would  seem  to  be  an  insuperable  bar- 
rier to  any  decree  for  rescission  in  this  case. 
The  object  of  that  suit  was  not  only  to  cancel 
the  deed  of  the  10th  of  December,  1862,  but 
also  to  rescind  the  contract  of  the  29th  of 
November.  The  circuit  court  refused  to  do 
either.  On  appeal,  this  court  reversed  the 
decree  of  the  circuit  court,  and  entering  such 
decree  as  the  circuit  court  should  have  ren- 
dered, set  aside  and  overruled  the  deed,  but 
did  not  rescind  the  contract.  On  the  con- 
trary, liberty  was  granted  the  then  appellees 
(who  are  the  appellants  here  now)  to  file  a 
bill  for  specific  performance.  This  was  sub- 
stantially an  adjudication,  that  although  it  was 
a  case  in  .which  the  purchasers  of  the  prop- 
erty might  perhaps  show  themselves  en- 
titled to  performance,  it  was  not  a  case  in 
which  the  vendors  were  entitled  to  rescis- 
sion. The  adjudication  of  the  question  of 
rescission  in  that  case  is  conclusive  of  the 
same  question  in  this  case  between  the  same 
parties. 

Upon  the  whole  matter  I  am  of  opinion 
that  there  is  no  error  in  the  decree  appealed 
from,  and  that  it  should  be  affirmed. 

ANDERSON,  J,,  concurred  in  the  opin- 
ion of  BURKS,  J. 

STAPLES,  J.,  concurred  in  the  opinion 
as  to  the  refusal  of  the  specific  performance 
of  the  contract. 

MONCURE,  P.,  and  CHRISTIAN,  J.,  dis- 
sented. They  thought  the  specific  execution 
of  the  contract  should  be  enforced. 

Upon  the  rehearing: 

STAPLES,  J.    A  decree  was  entered  at  the 
March  term  of  this  court  affirming  the 

419  decree  of  the  circuit  court  of  *Culpepcr. 
The    effect    of   that   decision    was   to 

place  the  appellees,  the  heirs  of  Mr.  Beck- 
ham, in  possession  of  the  "Auburn  estate," 
and  to  leave  the  appellants.  Stearns  and  the 
heirs  of  Mr.  Botts,  to  their  action  at  law  to 
recover  damages  for  a  breach  of  contract. 
A  petition  has  been  since  filed  for  a  rehear- 
ing of  so  much  of  the  decree  as  dismisses 
the  appellants*  bill  without  decreeing  a  re- 
turn of  the  purchase-money. 

The  sole  question  we  now  are  to  consider 
is  whether  the  decree  shall  be  corrected  in 
that  particular.  I  do  not  propose  even  to 
attempt  to  notice  all  the  points  made  by 
counsel,  or  all  the  authorities  cited.  My 
effort  will  be  in  as  brief  a  way  as  possible  to 
give  my  ow^n  views  of  the  law  governing  the 
case,  and  of  the  facts  as  shown  by  the  record. 
In  the  first  place,  I  think  there  is  a  wide  dis- 
tinction between  an  application  to  a  court  of 
equit>'  to  assess  damages  arising  from  a  fail- 
ure to  convey,  and  an  application  for  the 
repayment  of  the  purchase-money,  when  the 
vendor  is  unable  or  unwilling  to  convey.  In 
the  first  case,  as   is  universally  conceded,  a 


court  of  law  is  generally  the  more  appro- 
priate tribunal,  where  the  jury,  being  con- 
fronted with  witnesses,  may  award  the 
purchaser  such  damages  as  he  may  have 
sustained  by  the  breach  of  the  contract  The 
second  case  relates  to  matters  of  accounts, 
questions  of  rents  and  profits,  improvements 
made,  and  payments  of  the  purchase-money, 
which  can  be  most  satisfactorily  settled  by  a 
commissioner  under  the  supervision  of  a 
chancellor  than  any  jury  that  can  be  impan- 
elled. This  distinction  was  recognized  by 
Lord  Eldon  in  Todd  v.  Gee,  17  Ves.  R.  273, 
277.  He  there  said  he  should  be  inclined  to 
support  the  whole  force  of  previous  author- 
ity against  Denton  and  Stuart,  not  being 
aware  that  this  court  would  give  relief  in  the 
shape  of  damages,  which  is  very  different 
from  giving  compensation  out  of  the  pur- 
chase-money.   His  opinion  was  that  a  court 

of  equity  ought  not,  except  under  very 
480      peculiar  '^circumstances,   as  there   may 

be  upon  a  bill  for  specific  performance, 
to  direct  an  issue  or  reference  to  the  master 
to  ascertain  damages — that  is,  purely  at  law. 
It  has  no  resemblance  to  compensation. 
And  in  Anthony  v.  Leftwich,  3  Rand.  238, 
265,  Judge  Green  took  the  same  view.  He 
said,  as  to  the  measure  of  compensation,  it 
ought  to  be  precisely  what  Anthony,  the 
purchaser,  was  out  of  pocket  in  conse- 
quence of  the  acts  done  by  him  upon  the  con- 
tract. No  allowance  can  be  made  to  him  for 
any  disappointment  in  the  non-execution  of 
the  agreement.  That  would  be  to  decree 
damages,  and  no  damages  can  be  decreed 
in  equity. 

A  failure  to  advert  to  this  distinction  has 
given  rise  to  much  of  the  confusion  and 
difficulty  in  the  various  cases  on  this  subject 
Because  the  equity  courts  have,  as  a  general 
rule,  refused  to  entertain  bills  for  damages, 
it  is  taken  for  granted  they  will  equally 
refuse  application  for  compensation,  except 
specially  as  incidental  to  some  other  relief. 
But  whatever  may  have  been  the  rule  hereto- 
fore, there  is  no  doubt  that  a  court  of  equity, 
even  where  specific  performance  is  refused, 
will  now  decree  compensation  to  the  pur- 
chaser in  many  cases.  It  will  do  so  where 
there  is  no  adequate  remedy  at  law,  where 
some  peculiar  equity  intervenes;  it  will  do 
so  to  prevent  multiplicity  of  suits,  and 
where  it  has  obtained  jurisdiction  of  the  case 
on  other  grounds.  Where  the  bill  is  framed 
with  a  double  aspect  and  contains  a  prayer 
for  alternative  relief,  if  the  court  is  unable 
to  execute  the  contract,  it  will  go  on  to  de- 
cree the  repayment  of  the  purchase-money. 
I  do  not  mean  to  affirm  it  will  do  so  in  every 
instance.  There  may  "be  cases  in  which  the 
conduct  of  the  purchaser  is  such  as  to  pre- 
clude him  from  all  relief  in  the  equity  form. 
What  I  mean  to  say  is  that  upon  a  bill  prop- 
erly framed  the  court,  as  a  general  rule,  will 
decree  the  purchaser  his  purchase-money  in- 
stead of  turning  him  around  to  an 
421  action  at  law  to  recover  it  In  ♦Vir- 
ginia this  doctrine  may  be  regarded  as 
now  firmly  settled.  I  shall  content  myself 
with  a  simple  reference  to  the  decisions  on 
the  subject  without  attempting  to  discuss  or 
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comment  upon  them.  Anthony  v.  Lcftwich, 
3  Rand.  238;  Payne  v.  Graves,  6  Leigh,  561, 
and  the  authorities  there  cited;  Bowles  v, 
Woodson,  6  Gratt.  78;  McComas  v.  Easley, 
21  Gratt.  23-31;  Nagle  v.  Newton,  22  Gratt. 
814. 

The  same  view  is  taken  by  the  supreme 
court  of  the  United  States  in  Watts  v. 
Waddle,  6  Peters  R.  389;  Holt  and  wife  v. 
Rogers,  8  Peters  R.  420-434;  King's  heirs  v. 
Thompson  and  wife,  9  Peters  R.  204;  and 
by  Chancellor  Kent  in  the  several  cases  re- 
ferred to  in  the  Virginia  decisions. 

There  are  numerous  other  American  au- 
thorities to  the  same  effect.  Aday  v.  Echols, 
18  Alab.  R.  357;  Payne  v.  Atterbury,  Har- 
rington Eq.  R.  414;  Shirley  v.  Shirley,  7 
Black.  R.  452;  2  Chy.  R.  196;  5  Jones  N.  C. 
Eq.  166;  and  other  decisions  in  vol.  2,  part 
2,  1163,  Leading  Cases  in  Equity. 

In  some  of  these  cases  it  is  held  that  the 
court  will  go  on  to  decree  compensation 
under  the  prayer  for  general  relief;  and  if 
this  cannot  be  done  consistently  with  the 
case  made  in  the  bill,  leave  will  sometimes  be 
given  to  amend  the  pleadings  in  order  that 
the  plaintiff  may  properly  present  his  case. 
In  Parkhurst  v.  Van  Cortlandt,  1  John.  Ch. 
R.  273,  Chancellor  Kent  refused  to  execute 
the  contract,  and  although  the  plaintiff  did 
not  in  his  bill  ask  any  relief  on  account  of 
improvements,  not  looking  to  the  alterna- 
tive of  losing  it,  yet  the  chancellor  directed 
an  account  to  be  taken  between  the  parties, 
crediting  the  purchaser  with  a  reasonable 
compensation,  and  charging  him  with  a 
reasonable  rent. 

There  is  another  class  of  cases  in  which 
a  court  of  equity  will  decree  compensa- 
tion although  specific  performance  cannot 
be  enforced.  Whenever  the  court 
482  ^obtains  rightful  jurisdiction  of  the 
parties  and  the  subject  matter  for  one 
purpose,  it  will  make  its  jurisdiction  effectual 
for  all  purposes.  This  principle  is  adverted 
to  by  Mr.  Justice  Nelson  in  Tayloe  v.  Mer- 
chants Fire  Ins.  Co.,  9  How.  U.  S.  R.  390,  405. 
In  that  case  he  said  "it  will  be  an  idle  tech- 
nicality for  a  court  of  equity  to  turn  the  party 
over  to  his  remedy  at  law."  And  no  doubt  it 
was  a  strong  sense  of  this  injustice  that  led 
the  court  at  an  early  day  to  establish  the 
rule,  that  having  properly  acquired  jurisdic- 
tion over  the  subject  for  a  necessary  pur- 
pose, it  was  the  duty  of  the  court  to  proceed 
and  do  final  and  complete  justice  between  the 
parties  when  it  could  be  done  as  well  in 
that  court  as  in  proceedings  at  law. 

This  rule  has  been  recognized  and  enforced 
in  numerous  cases  in  Virginia.  Among  them 
are  Hoover  v.  Calhoun,  16  Gratt.  109;  Mc- 
Comas V.  Easley,  21  Gratt.  23;  Hendricks  v. 
Gillispie,  25  Gratt.  181 ;  in  each  of  which  the 
court,  having  refused  specific  execution,  de- 
creed compensation  to  the  proper  parties,  upon 
the  ground  that  the  court  being  in  posses- 
sion of  the  case  it  would  put  an  end  to  the 
controversy  by  giving  complete  relief. 

Let  us  now  enquire  whether  this  court, 
consistently  with  these  principles,  is  au- 
thorized to  decree  in  favor  of  the  appellants 
the  value   of   the   purchase-money  if  upon 


equitable  grounds  they  are  entitled  to  it. 
The  case  has  been  argued  throughout  by 
the  counsel  for  the  appellees  as  if  it  rested 
exclusively  upon  the  bill  for  a  specific  per- 
formance filed  by  the  appellants  under  the 
direction  of  this  court.  It  seems  to  be  for- 
gotten that  the  case  was  first  brought  into 
court  upon  the  bill  to  rescind  the  contract 
and  to  have  the  land  restored,  filed  by  Mr. 
Beckham's  committee,  and  afterwards  re- 
vived in  the  name  of  his  heirs.  It  was 
488  at  the  instance  *and  for  the  benefit  of 
the  vendor  a  court  of  equity  first  ob- 
tained the  jurisdiction  of  the  cause. 

Upon  that  bill  a  decree  was  rendered  vacat- 
ing the  deed  and  directing  the  purchaser  to 
surrender  the  land  unless  they  should  file 
their  bill  for  a  specific  performance  within  a 
certain  time  prescribed  by  the  court.  If  the 
parties  had  not  been  required  to  file  a  bill  for 
specific  performance,  and  the  cause  had  pro- 
ceeded to  a  final  decree  upon  the  original  bill, 
is  it  to  be  believed  that  this  court  would  have 
annulled  the  deed  and  ordered  a  return  of  the 
land  without  at  the  same  time  directing  all 
proper  accounts  to  be  taken,  so  as  to  make 
an  end  of  the  whole  cause?  Would  it  have 
required  the  vendees  to  surrender  the  land 
and  then  turn  them  over  to  another  forum  to 
litigate  their  claim  to  the  purchase-money? 
Such  a  course  would  have  been  utterly  incon- 
sistent with  the  maxim  "that  as  the  vendors 
wished  equity,  they  must  do  equity."  It 
would  have  violated  the  principle  that  the 
court,  having  rightfully  obtained  jurisdiction 
of  the  cause,  would  go  on  to  settle  the  rights 
of  the  parties,  do  complete  justice  between 
them,  and  close  the  controversy  forever. 

I  beg  to  ask  how  it  is  the  filing  of  the  bill 
for  specific  performance  has  so  completely 
changed  the  entire  aspect  of  the  case  and  the 
rights  of  the  parties?   That  bill  was  a  mere 
continuation  of  the  original  suit;  it  was  part 
and  parcel  of  it.    It  was  filed  for  a  particu- 
lar purpose,  and  that  was  to  bring  before  the 
court  the  question  of  the  appellants'  right  to 
a  specific  performance,  and  to  place  them  in 
the  position  of  invoking  the  extraordinary 
powers  of  the  court  in  their  behalf,  and  as  to 
that  question,  and  that  question  only,  giving 
to  the  appellees  all  the  advantages  of  a  de- 
fensive position.    That  b'U  subserved  all  the 
purposes  for  which  it  was  designed.    It 
45M      nad  its  day  in  court,  and  *was  dis- 
missed.   The  decision  settled  that  the 
appellants  were   not  entitled    to  a  specific 
performance,    but    it    settled    nothing   else. 
The  dismissal  of  the  bill  left  the  parties  pre- 
cisely -where  they  were  before  it  was  filed. 
It  left  the  original  bill  and  all  the  proceed- 
ings therein  in  full  force.    That  bill  is  still 
pending,  and  has   never  to   this  day  been 
disposed   of.     If  this  be   not   so,  by  what 
authority  was  it  that  the  judure  of  the  circuit 
court,  after  dismissing  the  bill   for  a  specific 
performance,  undertook  to  decree  the  return 
of  the  land  to  the  appellees?     The  decree  of 
this  court  first  pronounced  did  not  require  an 
unconditional    surrender    of    the    land;    it 
merely  declared  that  the  appellants  should 
do  so  in  less  than  ninety  days,  unless  they 
filed  their  bill  for  specific  performance.    So 
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soon,  therefore,  as  the  bill  was  filed,  the  duty 
of  the  appellants  to  surrender  the  land 
ceased,  and  they  will  not  thereafter  be  turned 
out  of  possession  except  by  action  of  law  or 
by  a  further  decree  of  the  court. 

When  the  bill  for  specific  performance  was 
dismissed,  two  courses  were  left  open,  either 
of  which  might  be  pursued.  One  was,  to 
leave  the  vendors  to  their  action  of  ejectment 
for  the  recovery  of  the  land,  and  the  pur- 
chasers to  their  proper  action  for  the  recov- 
ery of  their  purchase-money.  The  other  was, 
to  go  on  under  the  original  bill,  settle  all  the 
matters  in  controversy  and  end  the  litigation 
between  the  parties.  If  the  court  had  prop- 
erly obtained  jurisdiction  of  the  case,  this 
latter  course  was  most  just  and  reasonable, 
and  most  consonant  with  the  rules  and  prac- 
tice in  Virginia.  One  of  the  counsel  for  the 
appellees  tells  us  his  clients  are  defendants; 
they  ask  nothing,  and  cannot  be  put  upon 
terms;  their  day  of  seeking  is  ended.  This 
is  an  entire  mistake;  they  asked  that  a  deed 
of  conveyance,  executed  by  their  ancestor, 
should  be  annulled  and  put  out  of  the 
way,  and  they  *  further  asked  that  the 
subject  of  controversy  should  be  taken 
from  their  adversaries  and  turned  over  to 
them.  If  the  day  of  seeking  is  ended,  it  is 
only  because  all  their  demands  have  been 
granted.  Surely  if  it  was  competent  for  the 
court,  upon  dismissing  the  bill  for  a  specific 
performance,  to  decree  the  appellees  the 
possession  of  the  land,  it  was  competent  to 
decree  the  appellants  their  purchase-money. 

It  is  said,  however,  that  the  appellants'  bill 
contains  no  alternative  prayer  for  the  return 
of  the  purchase-monepr;  no  issue  has  been 
made  upon  that  question,  and  the  appellees 
will  be  taken  by  surprise.  Whose  fault  is 
it  that  there  is  no  such  prayer  and  issue? 
Not  the  appellants,  certainly;  they  were  re- 
quired by  this  court  to  file  just  such  a  bill  as 
was  filed.  A  prayer  for  alternative  relief 
would  have  been  irrelevant  and  foreign  to 
the  main  purpose  of  that  bill,  which  was  to 
present  a  single  issue  touching  the  execution 
of  the  contract.  Nor  was  it  necessary,  be- 
cause the  appellees  had  by  their  original 
bill  placed  the  whole  matter  of  controversy 
under  the  control  of  the  court,  and  might 
justly  be  required  to  submit  to  equitable 
terms  as  a  condition  of  relief. 

But  this  is  not  all.  Any  one  looking 
through  the  two  voluminous  records  in  this 
case  will  see  that  every  fact  connected  with 
repayment  of  the  purchase-money,  every  cir- 
cumstance bearing  upon  it,  has  been  as  fully 
investigated  as  if  a  direct  issue  had  been 
presented  by  the  pleadings.  And  now,  after 
a  controversy  so  long  continued,  it  is  alto- 
gether impossible  that  any  new  fact  can  be 
established,  or  new  witness  found,  upon  any 
point  arising  in  the  case. 

These  considerations  satisfy  me  that  there 
is  nothing  in  the  pleadings  or  in  the  present 
condition  of  the  case  to  preclude  the  court 
from  ordering  all  proper  accounts  to  be  taken, 
and  administering  complete  and  final  relief. 
On  the  other  hand  there  are  various 
reasons  sufficient  to  ♦show  that  this  re- 
lief ought  now  to  be  afforded  without 


turning  the  parties  over  to  a  court  of  law 
for  redress. 

In  the  first  place,  if  the  appellants  are  com- 
pelled to  bring  a  new  suit  for  the  recovery  of 
the  purchase-money,  they  are  liable  to  be  de- 
feated by  the  statute  of  limitations. 

As  more  than  five  years  have  elapsed,  and 
as  the  action  must  be  assumpsit,  I  cannot  see 
what  there  is  to  prevent  the  operation  of  the 
statute.  I  admit  that  if  a  party  improperly 
resorts  to  a  court  of  equity  and  is  there  de- 
feated, he  cannot  be  heard  to  say  that  the 
court  ought  to  retain  the  case  merely  because 
he  may  be  met  in  a  court  of  law  by  a  plea  of 
the  statute  of  limitations.  But  that  is  not 
this  case.  Here  tHe  appellants  were  first 
brought  into  chancery  by  the  appellees,  and 
they  have  been  kept  in  that  court  by  the 
action  of  their  adversaries  and  the  decree  of 
this  court  until  their  remedy  at  law,  if  not 
entirely  lost,  is  certainly  inadequate.  In  the 
next  place,  the  death  of  Mr.  Beckham  has 
changed  the  entire  aspect  of  the  case. 

An  action  at  law  must,  of  course,  be  against 
his  personal  representative  only.  Inasmuch  as 
there  are  no  assets,  such  an  action  will,  of 
course,  be  unproductive.  A  judgment  against 
a  personal  representative  would  not  be  bind- 
ing upon  the  heirs;  and  if  evidence  at  all, 
certainly  not  conclusive  against  the  latter  in 
a  proceeding  to  subject  the  land-  So,  after 
years  of  fruitless  and  unnecessary  litigation 
with  Mr.  Beckham's  administrator,  the  ap- 
pellants must,  at  last,  return  to  a  court  of 
equity,  and  in  that  forum  renew  the  con- 
troversy. 

But  in  the  mean  time,  while  the  appellants 
are  litigating  with  the  personal  representative, 
the  land  may  be  aliened  by  the  heirs,  or  en- 
cumbered, or  so  deteriorated  in  value  as  to 
afford  no  adequate  indemnity  or  security  to 
the  appellants.  I  lay  it  down  as  indisputable 
that  if  the  appellants  are  entitled  in 
4S7  equity  and  good  conscience  *to  recover 
the  purchase-money  paid,  or  its  value, 
they  are  entitled  certainly  against  the  heirs 
of  Mr.  Beckham  to  a  lien  on  the  land  as  a 
security  for  its  repayment.  Whatever  doubts 
there  may  have  been  on  this  subject,  it  is  now 
clearly  settled  that  such  a  lien  does  eKist  in 
favor  of  the  purchaser,  and  will  be  upheld  by 
a  court  of  equity.  The  authorities  sustaining 
it  are  almost  innumerable,  as  may  be  seen  by 
reference  to  1  Leading  Cases  in  Equity,  part 
1,  page  474;  3  Parson's  on  Contracts,  278; 
Adams'  Equity,  284;  2  Nash  on  Real  Estate; 
1  Jones  on  Mortgages,  §  223;  and  many 
other  authorities  not  necessary  to  mention. 
Two  cases  may  be  especially  noticed;  one  of 
them  is  Wythes  v.  Lee,  3  Drew  R.  396,  25  Law 
Journal,  177.  There  the  estate  was  sold  by 
a  mortgagee  for  380,000  pounds,  of  which 
thirty-eight  thousand  pounds,  part  of  the 
purchase-money,  was  paid  by  way  of  deposit. 
A  bill  having  been  filed  by  the  purchaser 
claiming  a  lien  on  the  estate  for  his  deposit, 
a  demurrer  to  the  bill  was  overruled.  The 
Vice-Chancellor,  S.  R.  Kendersly.  said: 
"Suppose  a  person,  absolute  beneficial  owner 
in  fee  of  an  estate,  contracts  to  sell  it,  and 
the  purchaser  pays  a  deposit  in  part  payment 
of  the  purchase  money,  and  by  reason  of  the 
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vendor  being  unable  to  make  a  title,  or  from 
any  other  reason,  not  being  misconduct  on 
either  side,  the  contract  goes  off  and  cannot 
be  completed,  has  the  purchaser  a  lien  on  the 
estate  for  the  deposit?  That  is  the  most 
important  question.  As  there  is  a  right  of 
lien,  as  that  is  a  right  in  equity,  it  follows 
that  it  must  be  capable  of  being  enforced  by 
bill.  Now,  that  question  I  have  looked  at 
from  three  different  points  of  view.  First, 
in  reference  to  natural  justice,  irrespective  of 
any  specific  rule  of  law,  and  it  does  appear  to 
me  that  it  is  consistent  with  natural  justice 
that  if  a  purchaser,  on  the  faith  of  the  con- 
tract being  accepted  and  the  estate  becoming 
his,  has  advanced  money  in  payment  or  part 
payment  for  the  purchase,  he  has  ad- 
vanced it  under  circumstances  which 

428  '    *entitle  him  to  say:     'If  you  cannot 

complete,  not  only  are  you  bound  to 
g^ve  me  back  my  money,  but  I  have  a  right 
to  a  lien  on  the  estate.* " 

The  learned  judge  then  proceeds  to  discuss 
the  difference  between  this  lien  of  the  pur- 
chaser and  the  implied  lien  of  the  vendor  for 
the  unpaid  purchase-money.  He  admits  that 
in  their  origin  they  are  not  the  same.  "But 
when  a  contract  is  made,  and  then  goes  off, 
in  principle  and  in  justice  the  equity  of  the 
purchaser  to  a  lien  on  the  estate  ought  to 
stand  on  as  good  a  footing  as  the  lien  of  a 
vendor  after  conveyance." 

The  other  case  is  that  of  Rose  v.  Watson, 
decided  by  the  House  of  Lords,  reported  in  10 
House  Lords  Cases,  672.  There  Lord  Cran- 
worth  said  that  when  the  purchaser  has  paid 
the  whole  or  part  of  the  purchase-money,  and 
gets  no  conveyance,  he  thereby  acquires  a 
lien  exactly  in  the  same  way  as  if  the  vendor 
had  executed  a  mortgage  to  him  of  the  estate 
to  that  extent.  "It  seems  to  me"  (he  said) 
"that  that  is  founded  upon  such  solid  and 
substantial  justice,  that  if  it  is  true  there  is 
no  decision  affirming  that  principle,  I  rejoice 
that  now,  in  your  lordship's  house,  we  are 
able  to  lay  down  a  rule  that  may  conclusively 
guide  such  questions  for  the  future.  I  think, 
however,  there  are  some  authorities  which 
have  been  pointed  out  which  have  established 
that  rule,  in  principle  if  not  in  terms.  But  I 
think  it  is  unimportant  to  go  into  that,  be- 
cause it  is  now  established,  and  will  from 
henceforth  be  established,  as  a  very  sound 
principle  founded  on  solid  justice." 

Whether,  as  intimated  in  a  number  of  cases, 
an  independent  bill  may  be  filed  to  enforce 
the  purchaser's  lien,  where  specific  perform- 
ance is  impracticable,  it  is  not  material  now 
to  enquire.  Nothing  can  be  clearer  than 
when  the  vendor  resorts  to  a  court  of  equity 
for  relief,  the  court  cannot  decree  him 

429  the   land   without,   at   the   *sanie   time, 
giving  to  the  purchaser  the  benefit  of 

his  lien  for  the  purchase-money. 

My  opinion,  therefore,  is  that  the  appellants 
are  entitled  to  an  account  if  they  desire  it. 

I  never  had  any  difficulty  with  respect  to 
the  $45,000  paid  to  Mr.  Beckham  on  the  25th 
November,  1862,  when  the  contract  was 
made,  and  so  expressed  myself  when  the 
case  was  last  decided. 

I  had,  however,  great  difficulties  with  regard 


to  the  $55,000  paid  oh  the  10th  December 
following,  when,  as  this  court  held,  Mr. 
Beckham  was  physically  and  mentally  inca- 
pacitated to  enter  into  an  important  contract 
Subsequent  reflection  has,  however,  satisfied 
me  that  the  two  pa3rments  stand  substan- 
tially on  the  same  ground.  At  least  there  is 
no  such  difference  between  them  as  will  justify 
the  court  in  sustaining  the  one  and  wholly 
rejecting  the  other.  It  is  important  to  bear 
in  mind  that  neither  in  the  opinion  of  the 
circuit  judge,  nor  of  any  judge  of  this  court, 
has  it  been  held  that  Messrs.  Botts  and 
Stearns  were  guilty  of  fraud  in  procuring  the 
contract  of  the  29th  November,  1862.  Nor 
has  it  been  held  that  Mr.  Beckham  was  legally 
incompetent  to  make  that  contract  Nor  did 
this  court,  or  the  other  court,  refuse  to  decree 
the  specific  performance  because  the  $55,000 
was  paid  when  Mr.  Beckham  was  incapaci- 
tated to  make  an  agreement  for  the  sale  of 
his  land.  If  that  payment  had  been  made  on 
the  29th  of  November,  the  result  would  have 
been  precisely  the  same. 

The  ground  upon  which  the  decision  was 
based,  was  that  m  any  case  specific  perfonn- 
ance  is  a  matter  of  sound  discretion.  The 
court  will  not  exercise  this  extraordinary 
jurisdiction  unless  the  agreement  is  just  and 
fair  in  all  its  parts,  and  entered  into  with  the 
free  and  intelligent  consent  of  all  the  parties. 
And  in  the  present  case  it  was  manifest  that 
Mr.  Beckham's  mind  had  become  greatly 
impaired  by  disease;  that  while  no  un- 
480  due  influence  may  have  been  *exerted 
by  Mr.  Botts,  it  had  been  exerted  by 
others  in  his  presence ;  that  Mr.  Beckham  liad 
at  no  time  g^ven  his  full  and  intelligent  con- 
sent to  the  sale  of  his  land;  and  that  these 
facts  and  others,  coupled  with  the  great 
inadequacy  of  compensation,  renders  it  a  case 
peculiarly  improper  for  specific  execution. 
In  that  view  I  fully  concurred,  and  I  have 
never  had  any  reason  to  doubt  the  justice  and 
soundness  of  the  decision.  But  it  does  not 
follow  that  because  the  purchaser  is  denied 
specific  execution,  he  must  also  be  denied 
return  of  his  purchase-money.  So  far  from 
it,  the  very  fact  that  he  is  refused  a  convey- 
ance of  the  land  is  a  conclusive  reason  for 
the  repayment  of  the  consideration. 

And  it  is  worthy  of  note  that  while  Judge 
Wingfield  and  the  majority  of  this  court  re- 
fused, under  the  circumstances,  to  execute 
the  contract,  they  also  declined  to  set  it  aside, 
leaving  the  appellants  to  their  remedy  at  law 

;  for  compensation  and  damages;  which  was 
quite  a  vain  thing  if  Mr.  Beckham  was  in- 
competent on  the  29th  of  November,  1862. 
even  to  make  an  agreement  to  receive  the 
purchase-money.     I    have  already  said  the 

I  two  payments  must  stand  substantially  on 

I  the  same  ground. 

When,  on  the  10th  of  December,  Mr.  Botts 
paid  the  $55,000,  he  paid  what  he  had  stipu- 
lated to  pay,  and  on  the  identical  evening 
Mr.  Beckham  had  agreed  to  receive  it  at  the 
time  of  the  entering  into  the  contract.  The 
payment  was  made  in  checks,  receivable  by 
the  brother-in-law  of  Mr.  Beckham,  his 
friend  and  agent,  and  endorsed  by  his 
dnughtcr.     The  greater  portion  of  that  money 
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was  invested  along  with  the  $45,000 — ^about 
$85,000  in  all — in  North  Carolina  bonds  and 
Confederate  registered  and  coupon  bonds — 
the  very  securities  Mr.  Beckham  had,  several 
Inonths  previous,  indicated  in  the  event  he 
made  sale  of  his  land.  Such  an  investment 
was  deemed  as  safe,  at  the  time,  as  any  that 
could  be  made;  and  if  the  fund  has 
431  been  lost,  it  was  not  due  ♦to  the  fact 
of  Mr.  Beckham's  incompetency  when 
the  payment  was  made,  but  the  disastrous 
failure  of  the  Confederacy.  The  money  thus 
invested  yielded  a  very  large  interest,  which 
was  regularly  drawn  throughout  the  war 
and  applied  to  the  support  of  Mr.  Beckham 
and  his  family,  and,  as  the  evidence  shows, 
constituted  their  only  means  of  subsistence. 
There  is  not  a  shadow  of  doubt  that  if  Mr. 
Beckham  had  been  in  the  same  condition  on 
the  10th  of  December  as  he  was  on  the  29th 
of  November  he  would  have  received  the 
money  and  invested  it  in  the  way  it  was 
invested. 

It  is  proper,  also,  to  mention  that  about 
$15,000  of  the  money  paid  by  Mr.  Botts  was 
received  by  a  daughter  of  Mr.  Beckham  as 
her  marriage  portion,  and  with  his  knowl- 
edge and  consent. 

I  have  no  doubt  that  both  payments  were 
made  by  Messrs.  Botts  and  Stearns  in  good 
faith,  and  in  the  execution  of  what  they 
believed  to  be  a  valid  contract,  and  which 
was  so  treated  by  all  the  parties  at  the  time. 

The  appellees  received  the  benefit  of  it, 
to  a  large  extent,  and  they  ought  not  to  escape 
a  just  accountability  because  the  investment 
has  turned  out  to  be  unfortunate. 

Upon  the  whole  case  my  opinion  is  that 
the  appellees  ought  to  be  charged  with  the 
value  of  the  payments  made  on  the  29th  day 
of  November,  1862,  and  the  10th  day  Decem- 
ber. 1862,  and  interest  thereon.  The  amount 
paid  on  the  10th  of  December  has  been  treated 
as  if  it  were  $55,000.  It  appears,  however, 
that  a  part  of  it  was  for  the  purchase  of 
personal  property.  There  can  be  no  difficulty 
m  ascertaining  how  much  of  it  was  in  pay- 
ment of  the  land.  On  the  other  hand,  the 
appellants  are  to  be  charged  with  the  sum 
of  $16,000,  or  whatever  may  have  been  re- 
ceived from  the  Federal  government, 
488  or  from  any  other  source,  on  *account  of 
the  property,  and  with  interest  thereon. 
They  are  also  to  be  charged  with  a  fair  annual 
value  of  the  land  in  the  form  of  rent,  to  be 
estimated  according  to  the  condition  of  the 
property  at  the  time  possession  was  taken  by 
Messrs.  Botts  and  Stearns;  and  they  are 
to  be  charged  with  interest  upon  such  rent 
according  to  the  principles  settled  by  this 
court  in  Boiling  v,  Lersner.  26  Gratt.  36. 
They  are  further  to  be  charged  with  any  loss 
or  damage  arising  from  the  destruction  of 
the  property  occasioned  by  their  neglect  or 
mismanagement  during  the  time  they  or 
those  under  whom  they  claim  have  had  the 
property.  They  are,  however,  to  be  credited 
with  taxes  paid,  and  with  the  value  of  any 
lasting  and  beneficial  improvements  made  by 
them  on  the  property  during  the  time  of 
such  possession.  These  matters  must  be  re- 
ferred  to   a   commissioner,   with   directions 


to  take  an  account  between  the  parties,  on 
the  principles  here  announced.  If  on  the 
return  of  the  report  it  shall  appear  that  a 
balance  is  due  the  appellants,  the  same  is  to 
be  treated  as  constituting  a  lien  on  the  land 
in  controversy,  to  be  enforced,  if  necessary, 
by  a  sale  of  the  premises.  On  the  other 
hand,  if  the  balance  shall  be  in  favor  of  the 
appellees,  a  decree  is  to  be  rendered  in 
their  favor  against  the  parties  properly 
chargeable  with  the  same.  And  with  a  view 
to  a  final  adjudication  of  all  matters  in 
controversy,  the  personal  representatives  of 
John  Minor  Botts  and  James  A.  Beckham 
must  be  made  parties  to  the  suit  before  the 
said  account  is  taken.  I  am  well  aware  that 
this  decision  but  tends  still  further  to  protract 
this  unfortunate  controversy,  now  already 
too  long  continued,  but  surely  it  is  preferable 
to  the  trouble  and  expense  of  a  trial  by  jury, 
with  all  chances  of  writs  of  error  and  appeals 
to  this  court.  Whatever  may  be  the  rights 
of  the  parties,  it  is  better  they  should  be 
now  anticipated  and  finally  adjudi- 
488  cated  *in  this  court,  than  that  they 
should  be  turned  over  to  a  costly  and 
troublesome  litigation  in  another  form.  The 
appellants  in  asking  this  decree  must  of  course 
be  held  to  release  all  their  rights  under  the 
contract,  and  to  surrender  every  claim  for 
damages  both  in  equity  and  at  law. 

MONCURE,  P.,  and  CHRISTIAN,  J.,  were 
still  of  opinion  that  the  contract  should  be  en- 
forced, but  they  concurred  in  the  opinion  of 
STAPLES,  J.,  as  coming  nearer  to  what 
should  be  done  than  the  original  decree. 

ANDERSON  and  BURKS,  J's,  adhered 
to  their  opinion. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
appellants  are  entitled  to  recover  the  value 
of  the  Confederate  treasury  notes  paid  by 
Botts  and  Stearns  to.  James  A.  Beckham  on 
the  29th  November,  1862,  and  the  lOth  De- 
cember, 1862,  upon  the  purchase  of  the  Au- 
burn farm,  with  interest  tffereon  from  the 
date  of  such  payments  respectively;  said 
value  to  be  estimated  in  gold  as  of  the  time 
of  said  payments. 

The  court  is  further  of  opinion,  that  the 
appellants  are  to  be  charged  with  the  fair 
annual  value  of  the  said  Auburn  estate,  in  the 
form  of  a  rent,  with  interest  thereon  from 
the  end  of  each  year,  during  the  time  they 
or  the  said  Botts  have  had  possession  of  the 
property;  the  said  rent  to  be  estimated  ac- 
cording to  the  condition  of  the  prop- 
434  erty  at  the  time  possession  *was  taken ; 
they  are  further  to  be  charged  with 
the  sixteen  thousand  dollars,  or  whatever 
has  been  received  by  them,  or  by  Botts  and 
Stearns,  or  either  of  them,  from  the  Federal 
government,  or  from  any  other  source,  on 
account  of  said  property,  with  interest  thereon 
from  the  time  the  same  was  so  received; 
they  are  also  to  be  charged  with  any  loss  or 
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damage  resulting  from  the  deterioration  of 
the  property  occasioned  by  the  waste,  mis- 
management or  neglect  of  the  appellants  or 
those  under  whom  they  claim.  On  the  other 
hand,  the  said  appellants  are  to  be  credited 
with  all  taxes  paid  and  all  other  sums  which 
would  have  constituted  a  proper  and  legal 
charge  upon  the  property  in  the  hands  of 
James  A.  Beckham  or  his  representatives, 
with  interest  thereon,  and  with  all  neces- 
sary expenses  actually  incurred  in  recover- 
ing the  money  aforesaid  from  the  Federal 
government. 

These  matters  must  be  referred  to  a  com- 
missioner with  instructions  to  state  an  ac- 
count between  the  parties  on  the  principles 
herein  indicated;  the  costs  of  taking  said 
accounts  to  be  equally  divided  between  the 
parties.  If,  on  the  return  of  the  report,  it 
shall  appear  that  a  balance  is  due  the  appel- 
lants, said  balance  is  to  be  treated  as  consti- 
tuting a  lien  on  the  property,  to  be  enforced, 
if  necessary,  by  a  sale  of  the  premises  upon 
the  terms  prescribed  by  the  third  section, 
chapter  174,  Code  of  1873,  page  1123;  but  the 
appellees  are  not  to  be  held  liable  personally 
for  such  balance,  or  any  part  thereof.  On 
the  other  hand,  if,  upon  the  return  of  said 
report,  it  shall  appear  that  a  balance  is  due 
the  appellees,  a  'decree  is  to  be  rendered  in 
their  favor  for  the  same  against  such  party  or 
parties  as   may  be  chargeable   therewith. 

But  before  said  account  is  taken  the  appel- 
lants are  required  to  amend  the  original  bill 
filed  by  them,  and  to  make  the  personal 
485      representatives   of   John   Minor   ♦Botts 
and  James  A.  Beckham,  respectively, 
parties  to  the  same. 

It  is  therefore  ordered  and  decreed,  that 
the  contract  of  the  29th  March,  1862,  be- 
tween James  A.  Beckham  and  Botts  and 
Stearns  be  set  aside  and  annulled;  and  that 
so  much  of  the  decree  of  the  circuit  court, 
and  also  of  the  decree  of  this  court,  of  the 
14th  March,  1878,  as  is  in  conflict  with  this 
decree  be  reversed  and  annulled,  and  in  all 
other  respects  affirmed;  and  that  the  appel- 
lants pay  one  half  of  the  costs,  and  the 
appellees  the  other  half,  incurred  in  this 
court;  which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  the  county  of  Culpeper. 

Decree  reversed. 


486      *Re3molds'  Ex'or  v.  Callaway's  Ex'or. 

January   Term,    1879,    Richmond. 

R's  executor  brought  an  action  of  debt  upon  a  bond 
against  the  executor  of  C.  C  was  one  of  four 
obligors  on  the  bond,  all  of  whom  were  dead  but 
T,  and  T  was  a  discharged  bankrupt.  The  only 
issue  in  the  case  was  on  the  plea  of  payment — 
Hhi.d: 

1.    'Wltaeflflea — G«inpeteiicr«* — That    T    hav- 
ing been   released   from  the  payment  by   his   dis- 


*'Wltnefla«a — Competency. — See  Radford  v. 
Powlkes,  85  Va.  820;  Tunstall's  adm'r  v.  Withers,  86 
Va.  892;  4  Min.  Inst.  (2d  Ed.)  764-769.  In  Goodell 
T.  Gibbons,  91  Va.  610,  the  court  approves  the  view 
taken  in  the  principal  case  that  the  statutes  referred 
to  in  the   second  headnote   were   designed  to   remove 


charge  in  bankruptcy,  was  a  competent  witness 
at  common  law  for  the  defendant,  to  prove 
payment  of  the  debt. 
2.  Same — Same — Statatea. — The  statute.  Code 
of  1873,  fl  21,  22,  was  intended  to  remove  in- 
competency in  certain  cases,  and  not  to  create 
it  in  any  case,  and  T  being  a  competent  witnes* 
at  common  law,  is  not  rendered  incompetent  by 
the  sutute.  And  this  especially  since  the  act  of 
April  2,  1877,  Sess.  Acts  of  1876-77,  ch.  256. 
amending  the  former  act,  which,  though  passed 
after  the  suit  was  brought,  was  in  force  at  the  time 
of    the    trial,    and    therefore    governs    the   case. 

The  case  is  stated  by  Judge  Moncure  in 
his  opinion. 

Raymond,  for  the  appellant. 
J.  A.  Early,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Franklin  county,  rendered 
on  the  16th  day  of  August,  1876,  in  an  action 
of  debt  brought  by  Stephen  Watts,  executor 
of  Charles  B.  Reynolds,  deceased,  against 
George  E.  Dennis,  executor  of  James 
487  S.  Callaway,  deceased.  *Thc  action 
was  brought  on  a  single  bill,  obliga- 
tory for  the  sum  of  four  hundred  and  forty- 
six  dollars  and  forty-five  cents,  dated  the 
30th  day  of  March,  1853,  executed  by  the  said 
James  S.  Callaway  and  Peter  G.  Price, 
Peter  H.  Callaway  and  Thomas  Callaway,  as 
joint  obligors,  and  payable  on  demand  to  the 
said  Charles  B.  Reynolds.  The  action  was 
tried  on  a  single  issue,  joined  on  a  plea  of 
payment  by  the  defendant's  said  testator. 
On  the  said  trial  the  jury  found  a  verdict  for 
the  defendant,  and  the  court  rendered  judg- 
ment on  the  said  verdict  accordingly. 

Two  bills  of  exceptions  to  rulings  of  the 
court  on  the  trial  of  the  action  were  made 
parts  of  the  record  on  motions  of  the  plain- 
tiff; but  it  is  necessary  to  notice  here  only 
the  first  of  them,  which  is  in  these  words: 

"Be  it  remembered,  that  at  the  trial  of 
^is  cause,  the  defendant  offered  to  examine 
Thomas  Callaway  as  a  witness  in  his  behalf, 
to  which  the  plaintiff,  by  counsel,  objected, 
on  the  ground  that  said  Callaway  was  not  a 
competent  witness,  he  being  one  of  the  obli- 
gors to  the  bond  in  the  declaration  mentioned, 
and  the  other  obligors  and  the  obligee  being 
dead,  the  said  T.  C.  Callaway  having  been 
discharged  in  bankruptcy;  but  the  court 
overruled  said  objection,  and  permitted  the 
said  witness  to  testify.  To  which  ruling 
of  the  court  the  plaintiff,  by  his  counsel, 
excepted,  and  prayed  that  this,  his  bill  of 
exceptions,  be  signed,  sealed  and  made  a 
part  of  the  record,  which  is  accordingly 
done." 

The  plaintiff  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas  to 
the  said  judgment;  which  were  accordingly 
awarded. 


incompetency  in  certain  cases  and  not  to  create  it  in 
any  case.  See  also  Mutual  Liie  Ins.  Co.  v.  Oliver, 
95  Va.  450;  Knick  v.  Knick,  75  Va.  12;  Borsi  v. 
Nalle,   28  Gratt.  434. 
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The  only  assignment  of  error  in  the  said 
judgment  made  by  the  said  plaintiff  by 
counsel  is: 

"That  the  said  circuit  court  erred  in  its 
ruling  that  Thomas  Callaway,  the  only  sur- 
viving party  to  the  bond  sued  on,  which 
bond  was  the  subject  of  investigation 

488  in  ♦said  action,  was  competent  to  tes- 
tify in  behalf  of  the  defendant,  whose 

interest  was  adverse  to  that  of  the  plaintiff, 
w^hose  testator  was  the  obligee  to  said  bond. 
(Sec  §§  21  and  22,  ch.  172,  Code  of  1873.)" 

It  was  admitted  on  the  trial  that  the  said 
Thomas  Callaway,  whose  testimony  tended  to 
prove  that  the  debt  sued  for  had  been  paid 
more  than  fifteen  years  before  the  action 
was  brought,  had  been  discharged  in  bank- 
ruptcy before  he  gave  his  testimony.  He 
was  therefore  released  by  his  said  discharge 
from  any  liability  for  the  said  debt,  and  was, 
on  common-law  principles,  a  competent  wit- 
ness in  the  said  action  to  prove  the  pay- 
ment of  the  said  debt.  It  is  not  pretended, 
and  was  not  on  the  trial  of  the  action,  so  far 
as  the  record  shows,  that  the  debt  was  not 
such  a  one  as  was  released  by  the  said  dis- 
charge in  bankruptcy,  and  it  must  be  pre- 
sumed that  it  was,  in  the  absence  of  evidence 
to  the  contrary.  That  a  discharge  in  bank- 
ruptcy removes  the  incompetency  of  a  person 
as  a  witness  in  such  a  case,  on  common-law 
principles,  is  well  settled  by  authority,  as  is 
clearly  shown  in  the  books  referred  to  by  the 
learned  counsel  for  the  defendant  in  error. 
1  Phillips  on  Evidence,  p.  133,  Cowen  & 
Hill's  edition;  1  Greenleaf  on  Evidence.  § 
430;  Murray  v.  Judah,  6  Cow.  R.  484. 

Then,  Thomas  Callaway  having:  clearly 
been  a  competent  witness  on  the  trial  of  the 
action  according  to  the  principles  of  the  com- 
mon law,  the  only  remaining  question  is,  did 
the  statute  referred  to  in  the  said  assignment 
of  error  render  him  incompetent? 

That  statute  was  enacted  to  remove  in- 
competency in  certain  cases,  and  not  to 
create  it  m  any  case.  The  sections  and 
chapter  referred  to  are  sections  21  and  22  of 
chapter  172. 

Section  21,  in  very  broad  terms,  removes 

incompetency  by  declaring  that  "no  witness 

shall  be  incompetent  to  testify  because  of 

interest;  and  in  all  actions,  suits  or 

489  *other  proceedings  of  a  civil  nature, 
at  law  or  in  equity,  before  any  court  or 

before  a  justice  of  the  peace,  commissioner 
or  other  person  having  authority  by  law,  or  by 
consent  of  parties  to  hear  evidence,  the  par- 
tics  thereto,  and  those  on  whose  behalf  such 
action,  suit  or  proceeding  is  prosecuted  or  de- 
fended, shall,  if  otherwise  competent  to  tes- 
tify, and  subject  to  the  rules  of  evidence  and 
.  practice  applicable  to  other  witnesses,  be 
competent  to  give  evidence  on  their  own 
behalf,  and  shall  be  competent  and  compella- 
ble to  attend  and  give  evidence  on  behalf  of 
any  other  party  to  such  action,  suit  or  pro- 
ceeding, except  as  hereafter  provided." 

Certainly,  there  is  nothing  m  that  section 
which  can  create  incompetency  in  any  case. 
Its  only  purpose  is  to  remove  incompetency 
in  certain  cases  where  it  existed.    Then  the 


question  is,  whether  there  be  anything  in 
the  next  section  which  could  render  incom- 
petent a  witness  who  was  thus  made  com- 
petent by  principles  of  the  common  law? 

Section  22  was  obviously  and  professedly 
intended  only  to  enumerate  and  define  the 
exceptions  contemplated  and  referred  to  in 
section  21,  and  not  to  create  incompetency  in 
any  case  where  it  did  not  exist  at  common  law. 
Its  language  is:  "Nothing  in  the  preceding 
section  shall  be  construed  to  alter  the  rules 
of  law  now  in  force  in  respect  to  the  com- 
petency of  husband  and  wife  as  witnesses  for 
or  against  each  other,  during  the  coverture 
or  after  its  termination,  nor  in  respect  to 
attesting  witnesses  to  wills,  deeds  or  other 
instruments;  and  where  one  of  the  original 
parties  to  the  contract  or  other  transaction 
which  is  the  subject  of  the  investigation  is 
dead,  or  insane,  or  incompetent  to  testify  by 
reason  of  infamy,  or  any  other  legal  cause, 
the  other  party  shall  not  be  admitted  to 
testify  in  his  own  favor,  or  in  favor  of  any 
other  party  having  an  interest  adverse  to 
that  of  the  party  so  incapable  of  testifying, 

unless  he  shall  be  first  called  to  testify 
440      in    behalf    *of    such    last-mentioned 

party;  and  where  one  of  the  parties  is 
;  an  executor,  administrator,  curator,  or  com- 
mittee, or  other  person  representing  a  dead 
person,  an  insane  person  or  a  convict  in  the 
penitentiary,  the  other  party  shall  not  be  per- 
mitted to  testify  in  his  own  favor,  unless 
the  contract  or  other  transaction  in  issue  or 
subject  of  investigation  was  originally  made 
or  had  with  a  person  who  is  living  or  com- 
petent to  testify,  except  as  to  such  things  as 
have  been  done  since  the  powers  of  such 
fiduciary  were  assumed." 

It  is  plain  that  neither  this  section  nor  the 
next  preceding  was  intended  to  apply  to  a 
person  offered  as  a  witness  in  a  cause  who 
had  no  interest  in  the  subject  in  controversy 
in  the  cause,  and  was  therefore  not  incompe- 
tent to  testify  because  of  interest  As  before 
stated,  section  21  is  a  general  provision  re^ 
moving  the  incompetency  of  a  witness  to 
testify  "because  of  interest,"  but  containmg 
an  exception  in  these  words:  "exceptions 
hereafter  provided;"  and  section  22  embraces 
the  exceptions  thus  referred  to  in  section  21. 
These  two  sections  are  to  be  construed  with 
that  view,  if  the  words  therein  used  will  rea- 
sonably admit  of  that  construction,  as  we 
think  they  will.  The  words,  "the  other 
party  shall  not  be  admitted  to  testify  in  his 
own  favor,"  in  section  22.  plainly  indicate 
that  the  party  here  referred  to  is  a  person 
having  an  interest  in  the  subject  of  contro- 
versy. How  else  could  he  be  admitted  to 
testify  in  his  own  favor?  But  this  meaning 
is  rendered  still  more  plain  by  the  words 
which  immediately  follow  the  words  last 
quoted  from  the  same  section:  "or  in  favor 
of  any  other  party  having  an  interest  ad- 
verse to  that  of  the  party  so  incapable  of 
testifying."  &c.  The  words  "other"  and  "in- 
terest," in  this  section,  show  that  the  true 
construction  of  the  words  "in  his  own 
favor"  is  as  aforesaid. 

See  what  is  said  by  Judge  Burks  in  deliv- 
ering   the    opinion    of    this    court     in     the 
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441  case  of  Borst  v.  Nalle  &  als.,  28  *Gratt 
423,  434,  referred  to  by  the  counsel  of 
the  defendant  in  error  in  this  case. 

But  if  there  could  have  been  any  reasonable 
ground  for  doubting  that  such  was  the 
true  construction  of  section  22  as  it  stands 
in  the  Code  of  1873,  the  question  is  Conclu- 
sively settled  by  the  act  approved  April  2, 
1877,  entitled  "an  act  to  amend  and  re-enact 
section  22,  chapter  172,  Code  of  1873,  in  rela- 
tion to  parties  to  suits  testifying  in  certain 
cases" — Acts  of  Assembly  1876-77,  p.  265,  chap. 
256.  That  act  concludes  with  a  proviso  in 
these  words:  "provided,  however,  that  no 
witness  who  would  have  been  competent  to 
testify  as  the  law  stood  before  the  passage 
of  this  and  the  preceding  section  shall  be 
rendered  incompetent  hereby." 

This  act  was  in  force  from  its  passage, 
which  was  before  the  trial  of  the  action  in 
this  case,  and  therefore  the  act  governs  the 
case.  This  act  was  passed  after  the  deci- 
sion of  this  court  in  Borst  v.  Nalle  &  als., 
supra,  and  no  doubt  in  consequence  of  what 
was  said  by  the  court  in  that  case.  At 
least,  the  proviso  aforesaid  was  adopted  in 
consequence  of  what  was  said. 

We  have  examined  the  two  cases  referred 
to  by  the  learned  counsel  for  the  plaintiff  in 
error— Mason  &  als.  v.  Wood,  27  Gratt.  783, 
and  Grigsby  &  als.  v.  Simpson,  ass'ee,  &c.,  28 
Id.  348 — but  they  do  not  affect  the  view 
above  presented.  We  therefore  deem  it  un- 
necessary to  comment  upon  them. 

We  are  therefore  of  the  opinion  that 
there  is  no  error  in  the  judgment  of  the  cir- 
cuit court,  and  that  the  same  ought  to  be 
affirmed. 

Judgment  affirmed. 


442  *Kenny  v.  Hoffman  &  als. 

January    Term,    1879,    Richmond. 

1.  Speclflc   Performmncc — General    Rule. — 

Specific  performance  of  a  contract  for  a  sale  and 
purchase  of  land  will  only  be  decreed  as  a  matter 
of  favor,  where  the  vendor  is  not  prepared  to  com- 
ply with  his  covenants  until  the  hearing;  and  such 
favor  will  only  be  granted  in  cases  where  it  can  be 
granted  without  prejudice  to  the  rights  of  the 
vendee.  This  indulgence  will  not  be  granted  when 
the  defect  to  be  remedied  was  known  to  the  vendor 
or  his  attorney  at  the  time  of  the  contract,  and 
was  concealed  from  the  purchaser.  And  more  es- 
pecially will  such  an  indulgence  be  denied  when 
beside  the  failure  to  disclose  the  existence  of  in- 
cumbrances, an  account  is  necessary  to  ascertain 
the  state  of  the  title,  the  extent,  nature  and 
amount   of  such  incumbrances. 

2.  General  Warranty — Incnmbraneea. — A 
contract  for  the  sale  of  land  which  provides  that  the 
vendor  shall  convey  to  the  purchaser  a  clear  title,  en- 
titles the  purchaser  to  a  conveyance  of  the  land  with 
general    warranty   and   free   from    incumbrances. 

3.  Speclflc  Performance — Thla  Caae. — K  pur- 
chaser of  land  buys  with  a  view  of  immediately  re- 
moving his  family  to  it,  and  is  assured  it  is  free 
from  incumbrances  except  one  deed  of  trust  to  se- 

See   Stearns  v.   Beckham,   31    Gratt.   379  and  note; 
\Vood  v.  Walker.  92  Va.  28. 


cure  a  specific  debt.  Soon  after  the  purchase  he  as- 
certains it  is  covered  by  several  deeds  of  trust,  and 
by  a  number  of  judgments  against  a  prior  owner, 
of  unascertained  amounts — Heu>:  He  is  well  jus- 
tified in  refusing  to  carry  out  the  contract;  and 
specific  performance  will  not  be  enforced  against 
him,  though  in  a  suit  brought  by  the  vendor,  after 
two  years  he  has  had  the  liens  ascertained,  and 
they  may  be  paid  out  of  the  purchase-money. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Fauquier  county,  brought  on  the 
28th  December,  1868,  by  Charles  W.  Hoffman 
against  P.  G.  Kenny  and  several  others,  to 
have  specific  execution  of  a  contract  by  which 
said  Hoffman  sold  to  said  Kenny  a  tract  of 
land  of  five  hundred  and  eighty-five 
443  acres  in  said  ^county,  at  $25  per  acre, 
and  to  have  the  liens  by  deeds  of  trust 
and  judgments  ascertained  in  order  that  he 
might  make  a  clear  title  to  the  purchaser. 

The  written  contract  bears  date  on  the  10th 
August,  1868,  and  after  setting  out  the  land 
and  the  price  to  be  paid,  provides  that  Hoff- 
man shall  deliver  immediate  possession  oJ 
the  land,  except  certain  specified  parcels,  and 
of  these  possession  was  to  be  given  on  the 
1st  of  January  next.  And  it  further  pro- 
vides '*that  Kenny  is  to  pay  to  said  Hoffman 
the  whole  amount  of  the  purchase  money 
as  soon  as  a  clear  title  is  made  to  him." 

Kenny  resisted  the  specific  execution  of 
the  contract  on  the  ground  that  immediate 
possession  was  the  important  inducement  to 
the  purchase  by  him,  and  that  he  ascertained 
after  the  contract  was  made  that  the  land 
was  incumbered  by  various  deeds  of  trust 
and  judgment  liens,  and  he  therefore  re- 
fused to  carry  out  the  purchase,  and  gave 
notice  thereof  to  Hoffman. 

The  cause  was  pending  and  strongly  con- 
tested for  two  years,  and  two  or  more  reports 
were  made  by  a  commissioner  as  to  the  liens 
upon  the  property  by  deed  of  trust  and  judg- 
ments; and  all  the  liens  by  deed,  but  one  for 
a  specific  amount,  having  been  removed,  and 
the  judgments  and  their  amounts  ascertained, 
the  cause  came  on  to  be  heard  on  the  29th  of 
September,  1870,  when  the  court  held  that 
the  plaintiff  was  entitled  to  have  a  specific 
execution  of  the  contract,  and  decreed  that  P 
G.  Kenny  should  pay  to  R.  Taylor  Scott  who 
was  appointed  special  commissioner  for  the 
purpose,  the  sum  of  $14,635.32  within  thirty 
days  from  the  date  of  the  decree;  and  that 
upon  the  payment  of  the  said  sum  of  money 
to  said  special  commissioner,  he,  the  said 
special  commissioner,  should  deliver  to  the 
said  Kenny  the  deed  from  C.  W.  Hoff- 
444  man  *and  wife  to  said  Kenny,  filed  in 
the  cause  with  the  bill;  and  the  sheriff 
was  directed  to  put  the  said  Kenny  in  pos- 
session of  the  land.  Should  the  said  Kenny 
fail  to  pay  the  said  sum  of  money  within 
the  time  aforesaid,  then  it  was  further  de- 
creed that  commissioners  named  should 
proceed  to  sell  the  land  at  public  auction, 
on  the  terms  of  cash  for  so  much  as  was 
necessary  to  cover  expenses,  and  for  the 
balance  on  a  credit  of  one,  two  and  three 
years,  and  make  report,  &c. 

In   February,   1871,   the   commissioners  re- 
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ported  that  they  had  sold  the  land,  and  that 
C.  W.  Hoffman  had  become  the  purchaser  at 
$18.50  per  acre.  And  on  the  17th  of  April  the 
court  made  a  decree  confirming  the  sale. 
From  these  decrees  Kenny  applied  to  this 
court  for  an  appeal;  which  was  allowed. 

The  view  taken  by  this  court  of  the  facts 
attending  the  purchase  of  the  land,  and  the 
clouds  upon  the  title,  are  set  out  in  the  opin- 
ion delivered  by  Judge  Anderson.  The  deed 
of  Hoffman  and  wife  to  Kenny,  filed  with 
the  bill,  conveys  all  their  legal  and  equitable 
interest  in  said  land,  and  all  others  claiming 
by  or  through  them. 

John  S.  Mosby  and  William  H.  Payne, 
for  the  appellant. 

Brooke  &  Scott,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  suit  by  Charles  W.  Hoffman 
against  William  B.  Walters,  John  Carr, 
Snowden  C.  Hall,  John  H.  Downing,  John 
Jett  and  P.  G.  Kenny  to  ascertain  and  re- 
move incumbrances  from  a  tract  of  land 
which  the  plaintiff  had  sold  to  said 
445  Kenny;  to  that  end  to  *convene  the 
judgment  creditors  of  Thomas  S. 
Hall,  a  former  owner  of  the  land,  to  enjoin 
the  sale  thereof  by  W.  B.  Walters,  trustee 
under  a  deed  of  trust;  in  a  word,  to  clear 
the  title  of  the  said  Hoffman,  and  to  en- 
force the  execution  of  the  contract  of  sale 
and  purchase  which  he  had  made  with  the 
said  Kenny. 

It  appears  that  Mr.  Kenny  was  a  citizen 
of  the  state  of  New  Jersey,  and  wishing  to 
transfer  his  domicile  to  the  state  of  Virginia, 
came  to  Fauquier  county  about  August,  1868, 
to  purchase  a  farm  as  a  home  for  himself 
and  family,  with  the  intention,  if  he  pur- 
chased, to  plant  vines  and  fruit  trees  the 
ensuing  fall.  He  was  in  treaty  with  a  Mr. 
Marshall  for  a  farm  in  Fauquier  county, 
which  Marshall  declined  to  sell  until  he 
could  consult  the  owner,  who  was  absent  in 
Europe.  The  appellee,  C.  W.  Hoffman,  be- 
ing aware  of  it,  called  on  Mr.  Kenny  and 
offered  to  sell  him  an  adjoining  farm,  known 
as  Linden,  which  contains  585  acres  and  a 
fraction,  and  informed  him,  as  testified  by 
Kenny,  that  he  could  give  him  possession, 
and  a  deed  for  it,  in  a  week  or  ten  days, 
and  that  there  was  only  one  claim  on  it, 
a  debt  due  Mr.  Carr.  They  made  a  ver- 
bal contract  for  the  sale  and  purchase  of 
said  tract  of  land,  as  is  further  testified  by 
said  Kenny,  at  the  price  of  $25  an  acre,  $600 
of  which  Kenny  paid  in  hand;  and  Hoffman 
left  the  same  day  for  Alexandria,  and  prom- 
ised to  put  the  papers  in  the  hands  of  Col. 
John  S.  Mosby  the  following  Monday  to 
prepare  the  deed.  Three  days  after,  the 
paper  marked  C,  and  exhibited  with  plain- 
tiffs bill,  evidencing  the  contract,  he  says 
was  handed  to  him  by  his  son,  and  was 
signed  by  him  without  much  examination. 
It  bears  date  the  10th  of  August,  1868,  and 
purports  to  be  a  sale  to  Kenny  by  Hoffman 
of  the  tract  of  land  in  controversy,  and 
stipulates   that   immediate  possession   shall 


be    given,    except   of   certain   parcels 

446  mentioned,  '*'possession  of  which  should 
be  given  on  the  1st  of  January,  1869, 

Kenny  to  pay  the  whole  of  the  purchase- 
money  as  soon  as  he  got  a  clear  title.  Hoff^ 
man  returned  to  Linden  after  a  week's 
absence,  and  stated  that  he  had  not  left  the 
papers  with  Col.  Mosby  because  of  their 
being  some  other  claims  on  the  land,  which 
had  been  paid,  but  satisfaction  of  them  not 
entered;  that  the  following  Tuesday-week 
court  would  sit  in  Warrenton,  and  he  would 
have  all  the  claims  settled  and  put  the  papers 
in  Col..  Mosby's  hands.  Kenny  then  returned 
home  to  make  arrangements  for  moving 
his  family  to  the  farm  he  supposed  he  had 
purchased  in  Fauquier  county,  Virginia. 
There  is  no  conflict  with  the  foregoing  state- 
ment of  the  case  unless  there  is  in  the 
deposition  of  C.  W.  Hoffman  in  relation  to 
his  representation  as  to  the  incumbrances 
on  the  land,  which  we  will  notice  hereafter. 
Mr.  Kenny,  learning  that  the  land  was 
greatly  incumbered  with  uncertain  amounts; 
that  a  cloud  was  resting  upon  the  title; 
that  suits  were  depending  to  subject  it  to 
the  liens  of  judgments  and  deeds  of  trust 
for  uncertain  amounts;  that  the  land  had 
been  advertised  to  be  sold  under  a  deed  of 
trust;  and  that  he  could  not  get  possession 
under  a  clear  title  in  time  to  plant  vines  and 
fruit  trees,  which  seems  to  have  been  re- 
garded by  him  in  making  the  purchase  as 
an  object  of  great  importance,  notified  the 
said  Hoffman  that  he  would  not  proceed 
with  the  purchase,  and  demanded  a  return 
to  him  of  the  money  ($600)  which  he  had 
advanced  upon  it. 

The  record  shows  that  the  bill  in  this  suit 
was  filed  on  the  28th  of  December,  1868,  and 
C.  W.  Hoffman  testifies  that  he  made  and 
tendered  to  Col.  John  S.  Mosby,  the  agent  or 
counsel  of  P.  G.  Kenny,  the  deed  which  is 
tiled  as  an  exhibit  with  the  bill  on  the  last 
day  of  December,  1868,  and  that  he  re- 

447  fused  to  accept  *or  receive  it.    Ought 
he  to  have  received  it?    Did  the  deed 

tendered  convey  to  him  a  clear  title,  such  as 
the  contract  obliged  C.  W.  Hoffman  to  make? 
Was  it  in  time?  It  is  very  evident  that  time 
was  an  important  element  in  the  question  of 
purchase  by  Kenny.  His  purpose  was  to 
move  his  family,  it  he  purchased,  to  their 
new  home  without  delay.  It  was  important 
that  he  should  get  possession  in  time  to  pre- 
pare the  ground  for  planting  vines  and  fruit 
trees.  If  he  failed  in  it  he  would  be  post- 
poned a  year  in  planting,  which  would  be  a 
serious  loss.  For  this  reason  it  seems  he 
gave  up  the  purchase  of  the  farm  he  wanted 
rather  than  wait  until  the  owner,  who  was 
then  in  Europe,  could  be  consulted,  and  en- 
tertained the  proposition  of  C.  W.  Hoffman, 
who  told  him  he  could  giye  him  possession 
and  make  him  a  deed  in  a  week  or  ten  days. 
Doubtless  Mr.  Hoffman  was  aware  of  this 
when  he  gave  him  that  assurance.  He  testi- 
fies :  "Early  possession  was  a  necessary  ele- 
ment in  any  contract  I  would  make,  as  I 
would  not  otherwise  have  purchased  any 
place,  my  object  being  to  put  the  land  in 
such  condition  as  that  it  could  be  planted  in 
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vines  and  fruit  that  fall."  And  again:  "I 
fully  believed,  from  what  Hoffman  told  me, 
that  he  could  give  me  a  deed  for  his  prop- 
erty, vesting  a  clear  title  in  me,  in  a  week  or 
ten  days;  otherwise  I  would  have  had  noth- 
ing to  do  with  the  property."  He  was  a 
stranger  in  the  country,  had  made  no  investi- 
gation of  the  title,  and  had  had  no  access  to 
its  records,  but  testifies  that  in  making  the 
contract  he  relied  alone  on  the  representa- 
tions of  Hoffman.  In  the  foregoing  state-: 
ments  he  is  not  contradicted  by  Hoffman  or 
any  other  witness. 

But  if  possession  was  so  important,  why 
did  he  not  take  it?  It  was  tendered  to  him 
according  to  the  terms  of  the  written  con- 
tract. Mr.  Hoffman  says  he  did  take  posses- 
sion, and  employed  his  son  to  plow  the 
448  land  for  *him,  and  employed  an  agent 
to  take  chartje  of  the  place  for  him. 
About  this  they  differ,  and  neither  the  son 
nor  the  agent,  nor  the  witness  to  the  con- 
tract are  introduced  by  Mr.  Hoffman  to 
testify.  But  that  does  not  seem  to  be  mate- 
rial, as  it  is  admitted  by  Kenny  that  posses- 
sion was  tendered.  Was  it  his  duty  under 
the  contract  to  take  part  possession  then,  or 
full  possession  when  it  would  have  been 
given,  on  the  1st  of  January  following?  He 
was  under  no  obligation'  to  take  possession 
until  he  got  a  clear  title.  Possession,  without 
a  title,  would  have  been  no  advantage  to 
him.  If  he  had  taken  possession  and  moved 
his  family  to  the  place,  and  expended  money 
and  labor  in  the  improvements  he  contem- 
plated, and  the  seller  was  unable  to  make 
him  a  title,  his  labor  and  expenditures  would 
have  all  been  lost;  his  time  would  have  been 
wasted,  and  others  would  have  enjoyed  the 
fruits  of  his  labor  and  expenditures.  Under 
the  circumstances,  we  think  it  was  prudent 
and  judicious  in  him,  and  not  in  conflict  with 
the  rights  of  any  one,  not  to  proceed  with 
the  contract  until  a  clear  title  was  secured  to 
him,  and  consequently  his  vendor  had  no 
right  to  complain  if  he  refused  to  take  posses- 
sion until  he  was  made  sure  of  his  title. 
Before  Mr.  Hoffman  left  for  Alexandria,  he 
informed  him  that  there  was  but  one  claim 
on  the  land — a  debt  due  to  John  Carr,  which, 
of  course,  he  expected  to  be  arranged,  as  he 
told  him  he  would  put  the  papers  in  the  hands 
of  Col.  John  S.  Mosby  to  prepare  a  deed,  and 
could  give  him  possession  and  convey  him  a 
good  title  in  a  week  or  ten  days.  On  his  re- 
turn, a  week  afterwards,  he  informed  him 
that  he  had  not  left  the  papers  in  Col.  Mos- 
by's  hands,  because  he  had  ascertained  there 
were  other  claims  on  the  land,  which,  how- 
ever, he  informed  him  had  been  paid;  but 
that  he  would  have  the  claims  all  settled  at 
the  next  court  at  Warrenton,  which  would 
sit  the  next  Tuesday  week,  and  put  the  papers 
in  the  hands  of  Col.  Mosby.  Mr.  Hoff- 
419  man  had  not  told  *him  all,  but  he  told 
him  enough  to  justify  him  in  declining 
to  take  possession,  and  in  deciding  not  to 
proceed  further  with  the  contract  until  he 
got  a  clear  title.  And  he  wrote  to  Col.  Mosby 
requesting  him  to  see  that  Mr.  Hoffman 
made  him  a  good  title,  and  soon  after  re- 
turned to  his  home  in  New  Jersey. 


C.  W.  Hoffman,  whose  deposition  is  in  the 
record,  does  not  contradict  any  of  the  fore- 
going statements.  But  in  answer  to  the 
eleventh  question  of  his  counsel,  "Have  you 
or  not  tendered  to  said  Kenny  a  deed,  with 
general  warranty?"  &c.,  said,  "I  made  such 
a  deed  and  tendered  it  to  the  agent  or  counsel 
of  Mr.  Kenny  on  the  last  day  of  December, 
1868,  which  said  deed  is  filed  with  the  bill  in 

said  cause,  and  is  marked  exhibit with 

bill."  By  an  inspection  of  the  deed,  it  will 
be  seen  that  it  contained  no  general  warrant}*, 
but  only  conveys  the  legal  and  equitable  in- 
terest of  the  grantors  in  said  land  and  all 
others  claiming  by  or  through  them.  He 
further  says,  "I  have  complied  on  my  part 
with  all  the  covenants  and  agreements  speci- 
fied in  the  written  contract  referred  to/" 
That  is  matter  of  opinion.  We  construe  the 
written  contract ;  and  they  are  not  in  the  deed 
not  only  with  general  warranty,  but  free 
from  incumbrance,  "a  clear  title."  But  he 
adds,  "the  items  of  the  contract  are  specially 
set  forth  (Where?)  stating  that  the  liens  were 
to  be  paid  out  of  the  money  received  for  the 
land."  We  find  no  such  specifications  in  the 
written  contract ;  and  they  are  not  in  the  deed 

filed  as  "exhibit  with  bill."    The  wit- 

ness  is  evidently  mistaken.  In  answer  to 
twelfth  question  by  same:  "When  the  con- 
tract for  sale  was  made  with  Kenny,  was 
he  or  not  informed  that  your  title  to  this  land 
was  incumbered?"  He  answers  to  that  part 
of  the  question :  "Mr.  Kenny,  at  the  time  of  , 
our  contract,  was  informed  that  the  land  was 
incumbered."  It  is  admitted,  as  we  have 
seen,  by  Kenny,  that  he  was  infonned 
460  that  there  *was  one  incumbrance  on  it, 
and  that  was  only  one  claim.  The  an- 
swer docs  not  thus  far  conflict  with  this. 
But  in  answer  to  the  latter  part  of  the  ques- 
tion, "Was  or  was  not  the  understanding  be- 
tween you  that  he  should  take  the  land  subject 
to  its  incumbrances,  but  sec  that  the  pur- 
chase-money should  be  applied  to  the  dis- 
charge of  said  incumbrances  according  to 
their  priorities"?  he  says:  "The  under- 
standing was  as  you  have  stated,  and  was  so 
explained  to  the  witnesses  to  the  contract" 
Yet  no  witness  to  the  contract  has  been  ex- 
amined to  prove  such  an  understanding.  It 
is  directly  in  conflict  with  the  testimony  of 
P.  G.  Kenny,  and  is  contradicted  by  the 
written  contract;  and  is  excepted  to  by  the 
defendant  Kenny  as  illegal  testimony;  and 
was  clearly  inadmissible,  and  ought  to  have 
been  excluded. 

Was  the  tender  of  the  deed  on  the  last  day 
of  December,  1868,  or  the  offer  to  make  a 
deed  prior  thereto,  such  a  compliance  with 
the  contract  on  his  part  as  entitled  him  to  a 
decree  for  specific  performance?  We  have 
seen  that  the  deed  tendered  was  not  such  a 
conveyance  as  the  defendant  Kenny  was  en- 
titled to  receive.  Does  the  bill  and  record  of 
this  suit  make  a  case  which  would  warrant  a 
court  of  equity,  in  the  exercise  of  a  sound 
discretion,  to  enforce  the  specific  performance 
against  the  defendant  P.  G.  Kenny? 

The  bill  shows  upon  its  face  that  clouds 
were  resting  upon  the  plaintiff's  title  from 
deeds  of  trust,  upon  one  of  which  the  amount 
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of  the  debt  secured  was  disputed  and  I'n  liti- 
gation, and  from  unascertained  judgment 
liens,  for  the  enforcement  of  which  a  suit 
was  depending,  and  that  the  land  was  adver- 
tised to  be  sold  under  one  of  the  said  deeds  of 
trust  Under  these  circumstances,  was  it 
incumbent  on  the  defendant  to  proceed  with 
the  contract?  Was  it  incumbent  on  him  to 
move  his  family  from  a  distant  state  to  Vir- 
ginia, and  accept  of  a  conveyance  to  a  tract 
of  land  which  was  shingled  over-  with 
461  deeds  of  *trust  and  unascertained 
judgment  liens  to  an  unknown  amount 
— to  accept  the  possession  of  the  farm  which 
he  had  purchased  for  a  home,  with  the  promise 
of  a  clear  title,  with  the  view  of  planting  it 
in  vines  and  fruit  trees  during  the  ensuing 
season,  after  the  season  for  planting  was 
passed,  and  which  was  thus  encumbered, 
and  then  actually  involved  in  suits? 

"A  court  of  equity  is  anxious  to  protect  a 
purchaser  and  give  to  him  reasonable  security 
for  his  title;  not  compelling  him  to  take  a 
title,  not  knowing  whether  it  is  good  or  bad." 
1  Sugd.  Vend.,  top  p.  577,  ch.  10,  §  3,  art.  1. 
In  Gamett  v.  Macon  &  als.,  2  Brock.  R.  185, 
244,  Chief  Justice  Marshall  said:  "Both  on 
principle  and  authority.  I  think  it  is  very 
clear  that  a  specific  performance  will  not  be 
decreed  on  the  application  of  the  vendor  un- 
less his  ability  to  make  such  a  title  as  he 
agreed  to  make  be  unquestionable."  "This 
objection  is  not  confined  to  cases  of  doubtful 
title.  It  applies  to  incumbrances  of  every 
description,  which  may  in  any  manner  em- 
barrass the  purchaser  in  the  full  and  quiet 
enjoyment  of  his  purchase."  Those  citations 
of  authority  are  made  with  approval  in  Hend- 
ricks &  als.  V,  Gillispie,  25  Gratt.  181.  The 
doctrine  on  this  subject  is  very  fully  stated 
by  Judge  Staples,  and  authorities  reviewed, 
in  Christian  v.  Cabell,  22  Gratt.  82. 

It  cannot  be  doubted  that  the  difficulties 
hereinbefore  stated  "presented  to  the  mind 
of  a  prudent  man  (as  remarked  by  Chief 
Justice  Marshall  in  Gamett  v.  Macon,  6 
Call,  309,  367,  and  cited  by  Judge  Staples  in 
the  case  supra)  contemplating  the  purchase 
of  an  estate,  and  desirous  of  performing  his 
contract  according  to  its  terms,  might  have 
serious  influence  on  his  conduct,  and  might 
deter  him  from  making  the  purchase.  If 
informed  of  them  after  making  the  contract, 
but  before  its  execution  by  the  paying  of  the 
purchaSe-money  and  receiving  a  conveyance, 
he  would  have  such  strong  motives  for 
452  *stopping  entirely,  or  at  least  for  paus- 
ing until  the  impediments  could  be  re- 
moved, as  would,  I  think,  justify  him  for 
so  doing  in  the  opinion  of  any  reasonable 
man."  No  one  can  suppose  that  the  appel- 
lant would  have  made  this  purchase  if  he  had 
known  the  condition  of  the  title.  He  might 
well  refuse  to  complete  the  purchase  after  he 
was  apprised  that  it  was  incumbered  with 
deeds  of  trust  and  judgment  liens  of  unknown 
amounts,  liable  at  ftny  time  to  be  sold,  the 
very  possession  of  which  misfht  involve  him 
in  vexatious  and  expensive  law  suits. 

Specific  performance  will  only  be  decreed 
as  matter  of  favor,  when  the  vendor  is  not 
prepared  to  comply  with  his  covenants  until 
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the  hearing,  and  such  favor  will  only  be 
granted  in  cases  where  it  can  be  granted 
without  prejudice  to  the  rights  of  the  vendee. 
This  indulgence  will  not  be  granted  when 
the  defect  to  be  remedied  was  Known  to  the 
vendor  or  his  attorney  at  the  time  of  the  con- 
tract, and  was  concealed  from  the  purchaser. 
"And  more  especially  will  such  indulgence 
be  denied  when,  besides  a  failure  to  disclose 
the  existence  of  incumbrances,  an  account 
is  necessary  to  ascertain  the  state  of  the  title, 
the  extent,  nature  ajid  amount  of  such  in- 
cumbrances." (Christian  v.  Cabell,  supra, 
pp.  103-4.)  Judge  Staples  said,  in  deliver- 
mg  the  opinion,  in  which  the  whole  court 
concurred:  "I  have  seen  no  case  in  which  it 
has  been  held  that  a  purchaser  has  been  re- 
quired to  wait  the  institution  of  a  suit  and 
the  settlement  of  contested  accounts  between 
third  persons  to  afford  the  vendor  an  oppor- 
tunity of  removing  incumbrances  and  per- 
fecting his  title." 

After  Kenny  ascertained  that  he  could  not 
get  a  clear  title  to  the  land;  that  it  was  cov- 
ered with  judgment  and  deed-of -trust  •  liens 
of  unknown  amounts,  and  that  suits  were 
depending  to  enforce  some  of  them,  and  the 
land  had  been  advertised  to  be  sold  under 
one    of   the    deeds    of   trust,    and   a   cloud 

was  resting  upon  the  title  which  he 
458      ♦could  not  see  how  or  when  it  would 

be  removed,  if  ever,  it  was  certain  not 
in  time  for  him  to  get  possession  for  the 
purpose  which  seems  to  have  been  his  leading 
design  in  contemplating  the  purchase,  and 
that  to  proceed  with  the  contract  would 
involve  him  in  an  expensive  and  annoying 
chancery  suit,  the  result  of  which  he  could 
not  foresee,  he  prudently  resolved  not  to  go 
on  with  the  purchase,  and  refused  to  accept 
a  deed  which  did  not  convey  him  a  clear  title, 
notified  Hoffman  that  the  contract  was  ended, 
and  demanded  the  return  of  the  ^600  he  had 
advanced  upon  it  Long  after  this,  Hoffman 
brought  this  suit  against  third  parties  for  an 
account,  to  clear  his  title  and  to  enjoin  the 
sale  of  the  land  under  one  of  the  deeds  of 
trust,  and,  against  said  Kenny,  to  enforce 
specific  performance  of  his  contract,  and 
tendered  him  a  deed  which  only  conveys, 
without  general  warranty,  all  the  legal  and 
equitable  interest  of  his  wife  and  himself 
in  the  land  in  controversy,  which  was  ten- 
dered to  Kenny's  attorney,  and  which  he 
refused  to  accept.  And  after  a  litigation  of 
two  years  in  the  endeavor  to  clear  the  title, 
the  decree  which  is  appealed  from  was  pro- 
nounced, holding  Kenny  to  the  specific  per- 
formance and  requiring  him  to  pay  within 
thirty  days  the  sum  of  $14,635.32  to  a  special 
commissioner;  upon  the  payment  whereof 
the  commissioner  was  to  deliver  to 
him  the  deed  aforesaid,  and  upon  fail- 
ure to  pay  the  land  was  to  be  sold 
and  proceeds  applied  to  the  payment 
thereof. 

It  does  not  appear,  even  after  two  years' 
litigation,  that  the  plaintiff  at  the  hearing 
had  removed  all  the  impediments  to  the 
execution  of  the  contract  on  his  part,  or  thnt 
it  was  in  his  power  then  to  make  the  appel- 
lant a  clear  title.    There  still  remained,  a 
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shown  by  the  commissioner's  reports,  a 
considerable  amount  of  judgment  liens  on 
that  part  of  the  tract  which  lies  in  the  county 
of  Fauquier,  besides  a  large  debt  due  John 
Carr,  which  was  secured  by  deed  of  trust, 

the  amount  of  which  was  uncertain 
454      *and    disputed    until    settled    by    this 

decree.  The  commissioner  in  his  last 
report,  which  seems  to  be  the  basis  of  the 
decree,  states  that  a  part  of  the  tract  lies  in 
Warren  county,  and  that  there  are  a  number 
of  judgments  unsatisfied,  obtained  in  the 
courts  of  said  county,  some  of  which  are 
upon  the  lien  docket,  and  some  not,  and  that 
the  deed  of  trust  from  Hall  to  Hall  has  never 
been  recorded  in  that  county,  nor  the  deed 
from  Hall  to  Hoffman;  and  that  a  suit  in 
chancery  is  depending  in  the  circuit  court 
of  Warren  to  subject  that  portion  of  the  land 
which  lies  in  that  county  to  the  satisfaction 
of  said  judgments.  The  number  and  amount 
of  said  judgments  are  not  ascertained  and  de- 
termined by  this  suit,  though  they  are  evi- 
dently a  lien  upon  a  part  of  the  land  which 
HoflFman  sold  to  Kenny.  But  we  are  of 
opinion,  if  all  the  impediments  had  been 
removed  at  the  hearing  of  this  cause  to  the 
conveyance  of  a  good  title  by  Hoffman  to 
Kenny  that,  under  the  circumstances  of  this 
case  as  hereinbefore  detailed,  both  upon 
principle  and  authority,  it  would  be  inequitable 
to  enforce  the  specific  execution  of  the 
contract  against  the  appellant.  We  are  of 
opinion,  therefore,  to  reverse  the  decree  of 
the  circuit  court  with  costs. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
appellee,  C.  W.  Hoffman,  is  not  entitled  to  a 
specific  performance  of  the  contract  in  ques- 
tion, upon  the  case  made  by  the  record;  and 
that  the  court  below  erred  in  decreeing 
against  the  appellant  the  specific  perform- 
ance of  said  contract  instead  of  its  rescission. 
It  is  therefore  ordered  and  decreed  that  the 
said  decree  of  the  circuit  court  of  Fauquier 
county  be  reversed  and  annulled,  and  that 
the  appellee,  Charles  W.  Hoffman,  do  pay 

to  the  appellant  his  costs  expended 
455      *in  the  prosecution  of  his  appeal  here. 

And  this  court  proceeding  to  render 
such  decree  as  ought  to  have  been  rendered 
by  the  court  below,  it  is  adjudged,  ordered 
and  decreed  that  the  appellee,  Charles  W. 
Hoffman,  do  pay  to  the  appellant,  P.  G.  Kenny, 
the  sum  of  $600,  the  money  he  had  ad- 
vanced him  on  the  purchase  of  the  land  in 
controversy,  with  interest  thereon  from  the 
10th  day  of  August,  1868,  at  the  rate  of  six 
per  centum  per  annum  until  payment,  and  his 
costs  expended  in  the  defence  of  this  suit  in 
the  said  circuit  court;  and  if  the  said  sum 
of  $600,  with  interest  as  aforesaid,  be  not 
paid  within  ninety  days  from  this  date,  that 
the  said  Kenny  have  liberty  to  apply  to  the 
said  court,  by  petition  in  this  cause,  for  such 
order  as  may  be  necessary  and  proper  to  sub- 
ject the  said  land  or  the  rents  and  profits  to 
the  payment  thereof. 


Decree  reversed. 


456      *Boynt(m  St  als.  v.  McNeal  &  als. 

January  Term,    1879,   Richmond. 

Homeatead  Bzeaiptloit — Rlv^t  t«  Claim 
avalnat  Creditors.* — B  conveys  a  house  and 
lot  to  H  in  trust  for  the  separate  use  of  B's  wife. 
M,  a  creditor  of  B,  files  a  bill  to  set  the  deed 
aside  as  .fraudulent  and  void  as  to  creditors  of  B, 
and  so  the  court  decrees.  B  then  executes  a  deed 
of  homestead  of  the  house  and  lot,  and  files  his 
petition  in  the  cause  to  be  allowed  his  homestead. 
B  is  entitled  to  his  homestead  in  the  bouse  and  lot 
as  against  M,  the  creditor. 

This  was  a  suit  in  equity  in  the  corporation 
court  of  the  city  of  Alexandria,  brought  in 
April,  1871,  by  McNeal  &  Beacham,  partners, 
and  James  H.  Stevenson,  to  set  aside  a  deed 
made  by  E.  S.  Boynton,  dated  the  25th  of 
January,  1871,  by  which  said  Boynton  con- 
veyed to  George  Hewes  a  house  and  lot  in 
the  city  of  Alexandria  in  trust  for  the  sepa- 
rate use  of  Caroline  E.  Boynton,  the  wife  of 
said  Boynton.  The  bill  charged  that  the 
firm  of  E.  S.  Boynton  &  Co.  was  indebted  to 
the  plaintiffs  McNeal  &  Beacham  $210.74. 
and  to  Stevenson  &  Co.  $222.04,  for  goods 
sold  to  Boynton  &  Co.  in  December,  1870, 
and  that  the  deed  was  made  to  hinder,  delay 
and  defraud  the  plaintiffs,  and  without  any 
consideration  deemed  valuable  in  law. 

On  the  14th  of  December,  1871,  the  court 
held  that  the  deed  was  null  and  void  so  far 
as  it  concerned  the  several  amounts  therein 
decreed  to  the  plaintiffs,  and  decreed  that 
E.  S.  Boynton  should  pay  to  the  plaintiffs 
McNeal  &  Beacham  $210.74,  with  interest, 
and  to  Stevenson  $222.04.  And  unless  this 
was  done  in  thirty  days  a  commissioner 
named  should  sell  the  house  and  lot  on  terms 
stated  in  the  decree.  This  decree,  so  far  as 
it  directed  a  sale  of  the  property,  was  after- 

-  wards  set  aside. 
467  *In  February,  1872,  E.  S.  Boynton 

executed  his  deed  of  homestead,  and 
filed  his  petition  for  appraisers  under  the 
homestead  law.  He  also  filed  his  answer 
to  the  bill,  in  which*he  averred  that  when 
the  deed  was  made  he  was  solvent,  and 
denied  that  it  was  intended  to  hinder,  de- 
lay and  defraud  the  plaintiffs.  But  if  the 
deed  should  be  held  to  be  void,  then  he 
claims  his  homestead  in  the  house  and  lot 
aforesaid,  and  asked  the  court  to  protect 
him  in  his  rights. 

On  the  21st  of  January.  1874,  the  cause 
came  on  to  be  heard,  when  the  court  decreed 
that  E.  S.  Boynton  was  not  entitled  to  claim  a 
homestead  in  the  house  and  lot,  and  his  appli- 
cation therefor  be  overruled.  That  as  to  the 
debts  due  to  the  plaintiffs  the  deed  to  Hewes 

*Homc«tead  Exemption — ^Rlflrht  to  CUt« 
avatnat  Credltors.^Where  there  is  a  fraadulent 
conveyance  of  property,  which  is  subsequently  annulled 
at  the  suit  of  the  creditor,  the  grantor  is  not  cstoppe<l 
as  against  the  creditor  to  asse^  his  right  of  homestead 
in  the  premises.  Wray  v.  Davenport.  79  Va.  19;  Mar- 
shall V.  Sears'  ex'or,  79  Va.  49;  Hatcher  v.  Crews* 
adm'r,  83  Va.  371 ;  Wilkinson  v.  Merrill,  87  Va-  513: 
1  Min.  Inrt.  (4th  Ed.)  910,  911.  See  also  Mahoaey* 
V.  James.  94  Va.  180;    Shipe  v.  Repass,  28  Cratt.  716. 
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was  fraudulent  and  void;  and  a  commis- 
sioner was  directed  to  report  whether  the 
rents  and  profits  would  pay  these  debts 
within  five  years. 

The  commissioner  reported  that  the  rents 
would  not  pay  the  debts  in  five  years.  And 
the  cause  came  on  again  to  be  heard  on  the 
14th  of  March,  1874,  when  the  court  made  a 
decree  appointing  commissioners  to  make  a 
sale  of  the  house  and  lot  on  terms  stated  in 
the  decree.  And  thereupon  E.  S.  Boynton, 
Mrs.  Boynton  and  the  trustee  Hewes  ap- 
plied to  this  court  for  an  appeal;  which  was 
allowed. 

F.  L.  Smith,  Jr.,  for  the  appellants. 
D.  h.  Smoot,  for  the  appellees. 

STAPLES,  J.  One  of  the  appellants,  E.  S. 
Boynton,  on  the  25th  January,  1871,  executed 
a  deed  conveying  a  house  and  lot  in  the  city 
of  Alexandria  to  a  trustee  for  the  sole  benefit 
of  his  wife,  Caroline  E.  Boynton.  At  that 
time  the  appellant,  as  a  member  of  the 

458  firm  of  E.  *S.   Boynton   &  Co.,  was 
indebted   to   certain   creditors   to   the 

amount  of  five  hundred  dollars.  In  August, 
1871,  these  creditors,  the  appellees  here,  filed 
a  bill  in  the  corporation  court  of  Alexandria 
to  set  aside  this  deed,  upon  the  ground  it  was 
intended  to  hinder  and  delay  creditors,  and 
was  not  upon  consideration  deemed  valuable 
in  law^.  The  case  coming  on  to  be  heard  at 
the  December  term,  1871,  that  court  entered 
a  decree  declaring  the  deed  null  and  void, 
and  setting  it  aside  so  far  as  it  affected  the 
claims  of  the  appellees.  Thereupon  the 
appellant,  E.  S.  Boynton,  filed  his  applica- 
tion asserting  a  claim  of  homestead  in  the 
property;  but  the  application  was  rejected  by 
the  court,  and  the  claim  to  the  homestead 
denied.  From  that  decree  an  appeal  was 
allowed  by  one  Of  the  judges  of  this  court. 

The  question  is  substantially  the  same  as 
that  which  arose  i«  Shipe,  Cloude  &  Co.  v. 
Repass  et  als.,  decided  at  Wytheville.  and 
reported  in  28  Gratt.  716,  729.  It  was  there 
held  by  a  majority  in  a  court  of  three  judges 
that  when  a  conveyance  is  set  aside  for  fraud 
at  the  suit  of  the  grantor's  creditors  he  is  not 
estopped  as  against  them  to  assert  his  claim 
of  homestead  in  the  property  embraced  in 
the  deed.  At  the  time  that  decision  was 
made,  the  court  had  access  to  but  few  of  the 
authorities  bearing  upon  the  question.  A 
reference  to  the  opinion  will  show  the 
grounds  upon  which  it  was  based,  and  it  is 
not  proposed  to  repeat  them  here. 

Since  the  present  case  has  been  under  con- 
sideration. I  have  taken  occasion  to  re-exam- 
ine the  whole  subject,  and  to  look  more  fully 
into  the  authorities,  and  I  find  no  reason  to 
doubt  the  correctness  of  the  former  decision. 
In  Thompson  on  Homestead  and  Exemptions, 
the  most  recent  work  on  the  subject,  the  cases 
are  collected,  and  the  question  carefully  con- 
sidered on  reason  and  authority.  I  propose 
to  quote  somewhat  extensively  wh^t  he 

459  has  *said  as  my  own  argument  in  the 
present  case.    After  stating  the  rule 

in  question,  he  proceeds  as  follows: 
"The  reasons  for  this  rule  may  be  deduced 


from  the  cases :  first,  that  the  homestead  priv- 
ilege is  created  for  the  benefit  of  the  wife 
and  children,  as  well  as  that  of  the  husband 
and  father;  therefore  it  is  not  right  that  the 
former  should  be  prejudiced  by  the  wrongful 
act  of  the  latter;  second,  that  the  convey- 
ance being  void  as  to  creditors,  it  stands  as- 
to  them  as  though  it  had  never  been  made. 
If  it  had  not  been  made,  the  debtor  (or  his- 
wife)  could  have  asserted  the  right  of  home- 
stead in  the  premises  against  them,  and  they, 
the  creditors,  cannot  assume  the  inconsistent 
positions  of  asserting  the  nullity  of  the  con- 
veyance, and  claiming  a  right  under  it.  In 
other  words,  a  fraudulent  conveyance  does 
not  enlarge  the  rights  of  creditors,  but  leaves 
them  to  enforce  the  rights  they  would  have 
had  if  no  such  conveyance  had  been  made. 
Expressed  in  still  another  way — the  interest 
which  the  creditor  has  in  the  property  by  vir- 
tue of  his  lien  is  a  derivative  interest,  proceed- 
ing from  the  debtor  and  dependent  upon  his 
title.  Hence  the  creditor  cannot  acquire  a 
right  under  the  debtor's  title,  and  at  the  same 
time  impeach  that  title.  He  cannot  sell  under 
his  execution  the  debtor's  title,  and  at  the 
same  time  deny  the  debtor's  right  of  home- 
stead on  the  ground  that  the  latter  has  no 
title.  By  attempting  the  sale  the  creditor 
affirms  that  the  debtor  has  a  salable  interest, 
and  the  law  means  that  interest  should  not 
be  taken  away  and  the  debtor  disturbed  in 
his  possession  by  judicial  process.  When  the 
law  declares  that  a  debtor's  disposal  of  his 
property  with  intent  to  defraud  his  creditors 
shall  be  voidable  at  the  instance  of  his  cred- 
itor, and  at  the  same  time  declares  that  spe- 
cific property  of  the  debtor  shall  be  exempt  as; 
against  his  creditor's  adverse  claims,  the 
provisions  are  in  pari  materia,  and  must  be 

construed  together,  and  the  latter  pro- 
460      vision   must  be  held  to  except  *this 

exempt  property  from  the  operation 
of  the  former  provision.  Certainly  it  would  be 
very  inconsistent  to  say  that  a  debtor's  dis- 
posal of  his  property,  and  which  property,  in 
so  far  as  the  creditor  and  his  claims  are  con- 
cerned, may  be  said  to  have  no  existence  at 
all,  is  a  fraud  upon  the  creditor.  No  creditor 
can  be,  in  legal  contemplation,  defrauded  by 
a  mere  conveyance  made  by  his  debtor  of  any 
of  his  property  which  such  creditor  has  no 
right  by  law  to  appropriate,  or  even  to  touch 
by  any  civil  process.  A  conveyance  of  the 
homestead  by  the  husband  to  the  wife  can- 
not be  held  fraudulent  as  to  creditors,  for  the 
reason  that  being  exemot  it  was  no  more 
beyond  their  reach  than  before." 

To  my  mind  this  reasoning  is  not  only  just 
and  sound,  but  is  absolutely  unanswerable. 
There  is  much  more  on  the  same  subject  in 
the  same  work,  but  the  limits  of  this  opinion 
will  not  justify  further  citation.  It  will  be 
seen,  however,  that  one  of  the  reasons  given 
by  the  author  for  the  rule  stated  is,  that  the 
creditor  cannot  be  said  to  be  hindered,  or  de- 
layed, or  prejudiced  by  a  fraudulent  convey- 
ance embracing  prooertv  subject  to  the 
homestead,  because  the  debtor  is  entitled  to 
hold  it  exempt  from  the  payment  of  his  debts. 
A  striking  illi^^tration  of  this  principle  is 
furnished  by  the  cases  respecting  property 
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exempt  from  execution  at  law.  According 
to  the  course  of  English  decisions,  it  was 
long  settled  that  to  make  a  voluntary  convey- 
ance void  as  to  creditors  it  must  transfer 
property  which  would  be  liable  to  be  taken 
in  execution  for  the  payment  of  debts.  The 
reasoning  upon  which  this  doctrine  was  based 
was,  that  the  statute  of  frauds  and  perjuries 
was  not  intended  to  enlarge  the  remedies  of 
creditors  or  to  subject  any  property  to  execu- 
tion not  already  in  law  or  equity  subject  to 
•  the  demands  of  creditors.  A  voluntary  con- 
veyance of  property  not  so  subject  would 
not  be  injurious  to  them  nor  within  the 
461  ♦purview  of  the  statute,  because  it 
would  not  withdraw  any  fund  from 
the  power  of  the  creditor  which  the  law  had 
not  already  withdrawn  from  it.  And  it  would 
be  a  strange  anomaly  to  declare  that  to  be  a 
fraud  upon  creditors  which  in  no  respect 
varied  their  rights  or  remedies.  And  hence 
it  has  been  held  that  a  voluntary  settlement 
of  stock  or  of  any  other  property  not  liable 
to  execution  is  valid,  whatever  may  be  the 
condition  of  the  grantor.  This  is  the  doc- 
trine held  by  some  of  the  most  eminent  judges 
in  England.  1  Story  Eq.  PI.  §§  367,  368.  It 
is  true  that  Chancellor  Kent  and  other 
American  jurists  have  very  justly  questioned 
its  soundness  upon  the  ground  that  although 
property  thus  conveyed  could  not  be  reached 
at  law,  equity  might  interfere  and  give  the 
necessary  relief;  for  otherwise  a  debtor 
might  convert  all  his  property  into  stock,  and 
settle  it  upon  his  family,  in  defiance  of  the 
claims  of  creditors.  But  neither  Chancellor 
Kent  nor  any  other  American  judge,  in  dis- 
cussing this  question,  ever  maintained  that 
a  fraudulent  or  voluntary  conveyance  en- 
larged the  rights  of  the  creditor,  or  that  he 
would  be  prejudiced  by  a  conveyance  of 
property  which  is  exempt  both  at  law  and  in 
equity  from  the  payment  of  debts.  Take, 
for  example,  the  property  exempt  from  levy 
and  distress  under  what  is  known  as  the 
poor-debtor's  law.  It  will  scarcely  be  main- 
tained that  if  the  debtor  should  make  a 
.  fraudulent  deed  conveying  this  property 
along  with  other  property  subject  to  his 
debts  he  would  thereby  forfeit  his  claim  to 
exemption  as  against  the  creditors. 

The  language  of  the  constitution  is  equally 
emphatic  with  respect  to  the  homestead.  It 
declares  that  every  householder  or  head  of  a 
family  shall  be  entitled,  in  addition  to  the 
articles  now  exempt  from  levy  or  redress 
for  rent,  to  hold  exempt  from  levy,  seizure, 
sale  under  execution,  order  or  other 
403  process,  *his  real  and  personal  prop- 
erty, &c.,  to  the  value  of  not  exceed- 
ing $2,000,  to  be  selected  by  him. 

It  is  said,  however,  that  by  the  express 
terms  of  this  provision  the  debtor  can  only 
claim  the  homestead  in  property  which  is  his 
own,  and  not  in  that  which  is  another's.  The 
supreme  court  of  Ohio  in  Sears  v.  Hanks,  14 
Ohio  St.  R.  298,  has  given  so  complete  an 
answer  to  this  question  I  will  content  myself 
with  quoting  a  part  of  Judge  Scott's  opinion 
in  that  case:  "Although  estoppels  are  mu- 
tual, the  plaintiffs  claim  a  right,  notwith- 
standing  the    conveyance,    to    regard    the 


property  as  still  belonging  to  the  debtor,  and 
at  the  same  time  disregarding  the  decree 
which  they  have  asked  and  obtamed,  to  insist 
that  their  debtor  has  no  interest  whatever  in 
the  premises.  The  debtor  is  estopped  equally 
from  claiming  and  from  disclaiming,  while 
the  creditor  may  do  either,  and  each  in  turn, 
as  his  interest  may  dictate.  Such  a  position 
can  hardly  be  maintained.  The  rights  of  the 
plaintiffs  in  this  action  are  only  those  which 
belong  to  creditors  seeking  to  set  aside  a 
voluntary  conveyance  of  their  debtor  made  in 
fraud  of  their  rights,  and  to  enforce  their 
judgment  liens  against  the  property  so 
conveyed.  Their  claim  is  not  under  or 
through  the  fraudulent  conveyance,  but  ad- 
verse to  it,  and  when  at  their  suit  it  has  been 
set  aside  and  declared  wholly  void  as  against 
them,  they  cannot  be  allowed  as  creditors  to 
set  up  this  void  conveyance,  against  which 
they  are  claiming,  for  the  purpose  of  enlarg- 
ing their  rights  or  remedies  against  their 
debtor,  or  for  the  purpose  of  estopping  him 
from  the  assertion  of  the  rights  which  he 
would  otherwise  have  as  against  them.  As 
between  creditor  and  debtor,  the  deed  is  simply 
void,  and  cannot,  therefore,  affect  the  rights 
of  either.  A  judgment  creditor's  lien  is  only 
upon  the  property  of  his  debtor,  and  the 
463  purchaser  at  a  sale  *on  execution 
takes  in  general  only  the  debtor's  title. 
If  the  debtor  has  no  title  or  interest  in  the 
property  levied  on,  there  is  nothing  for  the 
creditor  to  sell,  and  it  is  not  competent  for 
the  creditor  while  selling  the  alleged  title  of 
his  debtor  to  deny  his  right  to  a  homestead 
on  the  ground  that  he  has  no  interest  in  the 
property  about  to  be  sold.  If  he  has  an 
interest  in  the  homestead  property  which  the 
creditor  can  sell,  he  has  an  interest  enough 
to  secure  his  homestead  from  sale.  The 
validity  of  the  fraudulent  conveyance  as 
between  the  parties  to  it  is  no  concern  of  the 
creditor's  when  it  has  been  set  aside  as  to 
him.  All  he  can  ask  is,  that  against  him  it 
shall  confer  no  rights  upon  any  one.  Were 
these  plaintiffs  judgment  creditors  of  the 
fraudulent  grantee,  and  levying  their  execu- 
tion as  such,  the  case  would  have  been  entirejy 
different,  and  it  might  then  well  be  said,  in 
response  to  the  present  claim  of  Hanks,  the 
creditor,  that  one  person  cannot  have  a 
homestead  in  the  property  of  another." 

I  might  also  quote  a  very  clear  and  satis- 
factory argument  of  Judge  Dillon  in  Cox  v. 
Wilder,  2  Dill.  R.  45,  49,  and  of  the  supreme 
court  of  Wisconsin,  11  Wise.  R.  p.  114,  to  the 
same  effect;  but  the  citations  already  given 
contain  all  that  is  necessary  upon  this  partic- 
ular point. 

All  that  has  been  said  relates,  of  course,  to 
a  controversy  between  the  debtor  and  creditor 
exclusively.  The  deed  being  valid  between 
the  parties,  no  claim  or  assignment  of  home- 
stead can  affect  the  rights  of  the  fraudulent 
grantee.  But  if  he  raises  no  objection,  if  he 
does  not  rely  upon  the  estoppel,  and  the 
controversy  is  narrowed  to  a  contention  be- 
tween debtor  and  creditor,  I  can  see  nothing 
to  preclude  the  former  as  against  the  latter 
from  asserting  his  claim  of  homestead. 

We  have  heard  much  of  a  sotmd  '^^^^ 
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policy/'  which  requires  the  courts  to  inter- 
vene  for   the    suppression    of   fraud;  all  of 
which  is  well  enough  as  a  guide  for 

464  ^judicial  discretion  when  properly  un- 
derstood  and   defined.     But   what   is 

"public  policy?"  As  a  basis  of  judicial 
decision  it  is  wholly  unreliable.  In  The 
License  Cases,  6  Wall.  U.  S.  R.  462,  the  su- 
preme court  of  the  United  States  has  said: 
"This  court  can  know  nothing  of  the  public 
pol'cy  except  from  the  constitution  and  laws, 
and  the  course  of  administration  and  decision. 
It  has  no  legislative  powers.  It  cannot  amend 
or  modify  any  legislative  acts.  It  cannot 
examine  questions  as  expedient  or  inexpedi- 
ent, as  politic  or  impolitic.  Considerations 
of  that  sort  must  in  general  be  addressed  to 
the  legislature.  Questions  of  policy  deter- 
mined  there    are   concluded   everywhere. 

It  is  idle  to  say  a  man  cannot  take  advan- 
tage of  his  own  fraud.  Ho>v  is  he  taking 
advantage  of  his  fraud  in  claiming  property 
not  subject  to  his  debts?  Now,  if  the 
attempted  fraud  of  the  debtor  is  in  all  cases 
to  defeat  the  homestead,  the  result  will  simply 
be  to  give  to  the  creditor  a  profit  out  of  the 
transaction  at  the  expense  of  the  family  of 
the  debtor,  for  whose  benefit  the  exception  is 
mainly  intended.  And  it  becomes  a  grave 
question  to  be  considered  how  far  "public 
policy"requires  that  the  family  of  the  debtor 
shall  be  punished  for  his  misconduct. 

But  why  do  we  look  only  to  the  cases  of 
actual  fraud?  Instances  of  constructive  fraud 
are  much  more  numerous,  and  more  frequently 
the  subject  of  judicial  investigation.  Many 
a  man,  whose  actual  indebtedness  bears  but 
a  small  proportion  to  his  property,  makes  a 
settlement  upon  his  wife  or.  children,  and 
afterwards  spends  or  loses  so  much  of  his 
estate  as  not  to  leave  enough  to  discharge 
his  debts.  No  One  doubts  that  a  settlement 
of  this  sort  may  be  made  with  a  perfectly 
honest  intent,  and  yet  the  law  pronounces 
it  fraudulent,  and  it  will  be  set  aside  at  the 
suit  of  the  creditors.  The  case  of  Johnston  v. 
Gill,  27  Gratt  587,  is  just  such  a  case. 

465  The  books  abound  with  others  ♦of  a 
similar  character,  in  which  there  is  not 

a  whisper  of  actual  fraud.  And  yet,  accord- 
ing to  the  reasoning  of  those  who  advocate 
a  "sound  public  policy,"  the  settlement 
defeats  the  homestead  and  confers  upon  the 
creditor  rights  he  would  not  have  had  with- 
out the  settlement  In  this  very  case  there 
is  no  reason  to  suppose  any  actual  fraud  was 
intended.  All  the  circumstances  rebut  any 
such  conclusion.  At  the  time  the  deed  was 
executed  the  indebtedness  of  the  appellant 
did  not  exceed  $600 ;  there  were  no  liens  upon 
the  property,  nor  have  any  been  since 
acquired,  except  such  as  resulted  from  the 
mere  filing  the  bill.  If  the  appellant,  in- 
stead of  conveying  the  property  for  the 
benefit  of  his  wife,  had  filed  his  claim  of 
homestead,  the  result  would  have  been  nearly 
the  same,  and  the  trans.-ction  would  have 
been  entirely  legitimate.  But  it  seems  that 
in  this  particular  case  the  form  of  the  invest- 
ment stamps  the  transaction  as  fraudulent; 
the  wife  loses  the  benefit  of  the  provision 
made  for  her,  the  husband  forfeits  the  home- 


stead, and  the  creditor  acquires  title  under  a. 
deed  to  a  third  person,  which  is  a  nullity  as 
to  him.  A  course  of  reasoning  which  leads 
to  such  results  must  be  radically  wrong  and 
vicious.  It  cannot  receive  the  sanction  of  my 
support.  I  know  that  cases  wall  sometimes 
occur  n  which  the  deed  is  tainted  with  ac- 
tual fraud.  If,  in  such  cases,  it  is  deemed  ad- 
visable to  deprive  the  debtor  of  the  home- 
stead for  the  benefit  of  the  creditor,  tlie  leg- 
islature can  apply  the  remedy  under  such 
limitations  as  may  be  needful  and  proper. 
Whatever  may  be  said  with  respect  to  the 
general  policy  of  these  homestead  provis- 
ions, as  long  as  they  remain  it  is  the  duty  of 
the  courts  to  sustain  them  liberally  by  the 
express  mandate  of  the  constitution. 
In  conclusion,  I  will  state  that  the  views 
here  expressed   are   fully  sustained  by 

466  the  decisions  of  the  supreme  courts  ♦of 
^Tississippi,  Alabama,  Louisiana,  Ken- 
tucky, North  Carolina,  Massachusetts,  Maine, 
Vermont,  New  Hampshire,  Iowa,  Michigan, 
Wisconsin,  Texas  and  Missouri;  by  the 
opinion  of  Judge  Dillon  in  Cox  v.  Wilder, 
2  Dill.  45;  and  the  opinion  of  Judge  Hop- 
kins in  McFarland  v.  Goodman,  6  Bissell  R. 
Ill;  and  by  the  several  authors  who  have 
treated  the  subject.  See  Smyth  on  Home- 
stead and  Exemptions,  §  532;  Thompson  on 
Homestead  and  Exemptions,  §§  406  to  418; 
and  Bump,  on  Fraudulent  Conveyances,  p. — , 
where  all  the  cases  are  cited. 

There  are  some  opposing  decisions,  I 
admit,  but  they  will  be  found  generally  to 
relate  to  conveyances  of  chattels  as  affected 
by  particular  statutes  of  the  several  states. 
Thompson,  §  425,  et  sequitur.  The  case  of 
Brackett  v.  Watkins,  21  Wend.  R.  68,  relied 
upon  in  the  dissenting  opinion  in  the  Wythe- 
ville  case,  it  seems  has  been  overruled  in 
New  York  by  Wilcox  v.  Hanley,  31  New 
York  R.  648.  It  would  seem  also  that  the 
case  of  Mandlove  v.  Burton,  1  Ind.  R.  39,  also 
cited  in  the  same  opinion,  if  not  overruled, 
was  certainly  not  followed  in  the  subsequent 
case  of  Vandibur  v.  Love,  10  Ind.  R.  64; 
Thompson,  §  429. 

The  Pennsylvania  cases  proceed  upon  the 
ground  that  the  exemption  laws  of  that  state 
were  intended  for  honest  men,  and  hot  for 
cheats  and  rogues — words  interpolated  into 
the  statute  by  the  honorable  court  Upon 
the  same  principle  I  do  not  see  why  in  every 
caes  upon  an  application  for  a  homestead  an 
issue  should  not  be  directed  to  determine 
whether  the  applicant  is  an  honest  man. 
According  to  my  understanding,  these  ex- 
emptions are  allowed  without  reference  to  the 
merit  or  demerit  of  the  debtor.  They  are 
founded  upon  a  policy  that  has  no  relation 
to  the  character  or  aonduct  of  the  parties 
claiming  the  benefit  of  them.  Neither  our 
constitution   nor  our  statutes  make  any 

467  such  exception,    and    ♦without  at  all 
concurring    in    the    observation    that 

every  man  is  a  cheat  and  a  rogue  who  niakes 
a  conveyance  invalid  as  to  his  creditors, 
until  the  legislature  thinks  proper  to  inter- 
pose I  shall  be  content  to  follow  the  authori- 
ties which  hold  such  a  conveyance  as  to  them 
(die  creditors)   at  least  does  not  divest  the 
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debtor  of  his  right  to  a  homestead.  M> 
opinion,  therefore,  is  thai  the  decree  of  the 
corporation  court  is  erroneous,  and  must  be 
reversed  and  remanded  for  further  pro- 
ceedings in  conformity  with  the  views  here 
expressed. 

MONCURE,  P.,  and  ANDERSON,  J., 
concurred  in  the  opinion  of  STAPLES,  J. 

CHRISTIAN,  J.,  dissented.  He  referred 
to  his  opinion  in  the  case  of  Shipe,  Cloud 
&  Co.  V.  Repass,  25  Gratt.  716. 

BURKS,  J.,  also  dissented. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
appellant,  E.  S.  Boynton,  as  against  the  ap- 
pellees, his  creditors,  is  not  estopped  to 
assert  his  claim  to  a  homestead  in  the  prop- 
erty conveyed  by  the  decree  of  the  25th  of 
January,  1871,  by  reason  of  anything  con- 
tained in  said  deed,  and  the  said  corporation 
court  erred  in  so  deciding.  It  is  therefore 
ordered  and  decreed  that  for  this  error  the 
said  decrees  of  the  27th  October,  1873,  and 
January  21,  1874,  be  reversed  and  annulled, 
and  the  appellees  do  pay  to  the  appellants 
their  cosis  by  them  expended  in  the  prose- 
cution of  their  appeal  aforesaid  here.  And  it 
is  further  ordered  and  decreed  that  the  cause 
be  remanded  to  the  said  corporation  court 

with  a  view  to  the  appointment  of 
468       ♦appraisers  according  to  the  prayer  of 

the  appellant's  petition,  and  to  the 
assignment  of  homestead  to  the  appellee, 
E.  S.  Boynton,  unless  it  appears  he  is  not 
entitled  to  the  same  on  other  grounds. 

Decree  reversed. 


468  ^Danville  Bank  v.  Waddill's  Adm'r. 

January   Term,    1879,    Richmond. 

I.  Appeal — BTldence — Revlc^r.* — On  an  ex- 
ception to  the  refusal  of  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial  on  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  if  the  evi- 
dence and  not  the  facts  is  certified,  the  appellate 
couit  will  not  reverse  the  judgment  unless,  after 
rejecting  all  the  parol  evidence  of  the  exceptor,  and 
giving  full  faith  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  court  still  appears  to  be 
wrong. 

II.  Practice — Savlnir  Bzceptlona.t — If  an  in- 


*Appeal — Evidence — ReTlevr.  —  See  Dainger- 
field  v.  Thompson,  33  Gratt.  136  and  note\  Proctor  v. 
Spratley,  78  Va.  254;  Mofes  v.  Old  Dominion.  I.  &  N. 
W.  Co.,  81  Va.  22;  Hanriot  v.  Sherwood,  82  Va.  4; 
Moses  v.  Old  Dominion  I.  &  N.  W.  Co.,  82  Va.  19,  dis- 
senting opinion;  Muse  v.  Stern,  82  Va.  33;  4  Mii^.  Inst. 
(2nd  Ed.)   827;  Dean's  Case,  32  Gratt.  912  and  tiote. 

tPractlce — SaTlnnr  Exceptloim. — 4  Min.  Inst. 
(2nd  Ed.)  826;  Cose  v.  Marple,  24  W.  Va.  354.  c^ing 
the  principal  case  with  approval:  Telegraph  Co.  v. 
Hobson,  15  Gratt.  122;  Martz  v.  Martz,  25  Gratt.  368; 
Peery  v.  Peery.  26  Gratt.  320;  Winston  v.  Giles,  27 
Gratt.  530;  Page  v.  Clopton.  30  Gratt.  415  and  note; 
Dank  v.  Rodchcaver,  26  W.  Va.  294. 


struction  is  given  to  the  jury  without  objection  at 
the  time,  and  no  exception,  or  notice  of  exception, 
is  taken  or  given  before  the  verdict  is  rendered,  the 
giving  the  instruction  cannot  be  a  ground  for  set- 
ting aside  the  verdict  and  granting  a  new  trial  of 
the  cause. 

III.  Statement  of  Case. — ^In  an  action  of  oi- 
sumpsit  to  recover  a  sum  of  money  in  gold  which  had 
been  delivered  by  the  plaintiff  to  the  defendant  for 
safe-keeping,  the  only  plea  in  the  case  was  non 
assumpsit.  There  was  no  question  as  to  the  deliv- 
ery of  the  gold  to  thr  defendant,  but  the  defence 
was  that  he  had  been  robbed  of  it,  and  the  effort 
of  the  plaintiff  was  to  prove  a  fraudulent  appro- 
priation of  it  by  the  defendant  conspiring  with  an- 
other  person — HeU): 

1.  Evidence — Character    of    Defendant.— 

Evidence  of  the  general  character  of  the  defend- 
ant by  him  is  not  admissible,  and  therefore  the 
failure  to  produce  it  is  not  any  ground  for  an 
inference   unfavorable  to  his   integrity. 

2.  Sanae — Same — ^Inatrnctlon. — The  coanael 
for  the  plaintiff  in  his  argument  before  tlie 
jury  having  relied  on  the  fact  that  the  defendant 
had  introduced  no  proof  of  his  character,  after 
the  argument  was  concluded  the  court  properlj, 
of  its  own  motion,  instructed  tLe  jury  that  the 
character  of  the  defendant  as  a  party  to  the  toit 
was  not  involved  in  the  issue  to  be  tried;  that  be 
had   no    right  to   introduce  proof  of  his  general 

character,    and    that   the    jury   should  dis- 
470  regard  all  'argument  made  before  them  by 

the  plaintifTs  counsel,  based  on  the  failare 
of  the  defendant  to  introduce  such  evidence. 

IV.  Jarorfl  Impeaching  Verdict.* — A  new  trial 
properly  refused,  which  was  asked  based  upon  the 
af&davit  of  two  of  the  jurors,  that  they  had  misap- 
prehended the  instruction  of  the  court,  and  thoufbt 
it  required  them  to  give  full  credit  to  the  testimony 
of  the  defendant  who  had  given  his  testimony  in  the 
case;  the  instruction  given  by  the  court  having  been 
accompanied  with  the  further  instruction  at  the  in- 
stance of  the  plaintiff,  that  the  plaintiff  might  intro- 
duce evidence  to  impeach  the  defendant's  character 
as^  witness. 

V.  Conspiracy — Admlaalon    of    B'rldenee.t-' 

Before  evidence  of  the  acts  or  declarations  of  one 
who  is  claimed  to  have  been  a  conspirator  with  an> 
other  to  commit  any  offense,  or  actionable  wrong, 
the  judge  must  be  satisfied  that,  apart  from  them, 
there  are  prima  facie  grounds  for  believing  in  the 
existence  of  the  conspiracy. 

VI.  Same — Same — Declarations  of  Conaplr* 
atom. — In  such  a-  case,  after  the  conspiracy  has 
been  consummated,  the  common  purpose  carried  fnlly 
into  effect,  no  subsequent  declarations  of  any  of  the 
conspirators,  not  made  in  the  presence  of  the  others, 
are  admissible  as  evidence  against  the  latter. 


*Jnrora  Impeaching  Verdict. — See  Steptoe 
v.  Flood's  admV,  31  Gratt.  323  and  note;  4  Min. 
Inst.    (2nd  Ed.)   844,  845. 

tConaplracy — Evidence. — As  sustaining  the 
rule  laid  down  in  the  principal  case  to  the  effect  that 
before  the  declarations  of  a  co-conspirator  can  be 
admitted  in  evidence  against  the  accused  there  most 
be  prima  facie  evidence  in  the  opinion  of  the  coari  of 
the  existence  of  the  conspiracy.  See  Cain's  Case,  20 
W.  Va.  694,  citing  the  principal  case  and  Williamson 
V.  Comm.  4  Gratt.  547;  Sands*  Case,  21  Gratt  895; 
Brown's  Case,  86  Va.  935. 
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VII.  Airencr — Liability  In  Case  of  Robb«ry* 

— If  a  person  to  whom  a  sum  of  money  has  been 
entrusted  for  safe-keeping  is  robbed  of  it,  he  is  not 
liable  to  the  person  who  entrusted  him  with  it  for 
the  money. 

This  is  the  sequel  of  the  case  of  the  Dan- 
ville Bank  v.  Waddill,  reported  in  27  Gratt. 
448.  Waddill  having  died  whilst  the  cause 
was  pending  in  this  court,  on  its  return  to 
the  circuit  court  of  Danville  it  was  revived 
against  his  administrator  with  the  will  an- 
nexed. The  case  was  assumpsit,  and  the 
only  plea  non  assumpsit,  and  the  object  of 
the  suit  was  to  recover  the  sum  of  $4,865  in 
gold,  which  the  bank  had  put  into  the  hands 
of  Waddill  for  safe-keeping  in  April,  1865. 
There  was  no  dispute  as  to  the  fact  that  the 
gold  had  been  delivered  by  the  directors  of 
the  bank  to  Pleasant  Waddill  for  safe-keep- 
ing, it  being  the  time  when  the  enemy  were 
approaching  Danville.  The  ground  of  de- 
fence was  that  he  had  been  robbed  of 
471  it,  and  the  ♦only  controversy  before 
the  jury  was,  whether  he  had  been 
robbed,  or  whether  he  had  fraudulently  ap- 
propriated the  money  to  his  own  use.  And 
the  plaintiff  endeavored  to  establish  the 
fraudulent  appropriation  by  evidence  of  the 
possession  of  considerable  quantities  of 
gold,  from  1865  down  to  1868,  by  his  son, 
John  M.  Waddill,  and  of  what  he  did  with 
It,  and  said  about  it. 

On  the  trial  of  the  cause  the  court  ex- 
cluded this  evidence  from  the  jury,  and 
there  was  a  verdict  and  judgment  for  the 
defendant.  And  the  plaintiff  obtained  a 
writ  of  error  and  supersedeas. 

Four  bills  of  exceptions  were  taken  in  the 
case,  but  they  all  seem  to  have  been  taken 
after  the  verdict  was  rendered,  and  it  does 
not  appear  that  any  notice  of  intention  to 
except  to  the  ruling  of  the  court  was  given 
at  the  time,  or  at  any  time  before  the  verdict. 

The  first  exception  is  to  the  refusal  of  the 
court  to  grant  the  plaintiff  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence;  and  on  the  mo- 
tion of  the  plaintiff  the  court  certified  the 
evidence.  Waddill  had  given  his  evidence 
on  the  former  trial,  and  his  testimony  as 
then  given  was  proved  on  this,  and  there 
was  the  testimony  of  other  witnesses  which 
corroborated  his  statements. 

The  second  exCel)tion  'relates  to  an  instruc- 
tion given  to  the  jury.  The  plaintiff  asked 
for  a  new  trial  on  the  ground  that  after  the 
argument  had  been  concluded,  in  which  argu- 
ment the  counsel  for  the  plaintiff  relied  upon 
the  fact  that  the  defendant  had  offered  no 
proof  of  the  character  of  Waddill,  before  the 
retirement  of  the  jury  the  court  of  its  own 
motion  instructed  the  jury  that  the  character 
of  Pleasant  Waddill,  the  original  defendant 
in  the  cause,  was,  as  a  party  to  the  suit,  not 
involved  in  the  issue  to  be  tried,  and  that  the 
defendant  had  no  right  to  introduce 
472  ♦proof  of  the  general  character  of  said 
Pleasant  Waddill  as  a  party  to  the  suit 
originally;  that  the  jury  should  disregard  all 
argument  made  before  them  by  the  counsel 
for  the  plaintiff  based  upon  the  failure  of  the 


defendant  to  introduce  before  the  jury  testi- 
mony as  to  the  general  character  of  Pleasant 
Waddill  as  a  party  to  the  suit.  But  the  court, 
at  the  request  of  the  plaintiff's  counsel, 
accompained  the  instruction  with  the  follow- 
ing explanation  to  the  jury,  to-wit:  that  as 
the  said  Pleasant  Waddill  had  testified  as  a 
witness  at  a  former  trial,  and  as  this  testi- 
mony at  said  former  trial  was  proved  before 
the  jury  at  the  present  trial  by  a  witness  who 
heard  it  given,  the  plaintiff  had  a  right  at 
the  present  trial  to  introduce  evidence  before 
the  jury  to  impeach  the  said  P.  Waddill  as  a 
witness  by  proving  his  general  character; 
the  plaintiff,  by  counsel,  insisting  that  this 
instruction  given  by  the  court  of  his  own 
motion  was  erroneous  and  calculated  to  mis- 
lead the  jury,  moved  the  court  because  of 
said  improper  instructions  to  set  aside  the 
verdict  and  award  a  new  trial;  but  the  court 
overruled  the  motion. 

After  the  foregoing  motion  had  been  over- 
ruled the  plaintiiff  renewed  the  motion,  and 
offered  to  read  in  support  thereof  the  joint, 
affidavit  of  two  members  of  the  jury  which 
rendered  said  verdict  In  their  affidavit  they 
say  they  were  induced  to  believe  that  the  law 
required  the  plaintiff  to  prove  that  Pleasant 
Waddill  was  not  robbed ;  that  the  said  Wad- 
dill having  stated  in  his  testimony  that  he 
was  robbed,  in  consequence  of  what  the  court 
said  to  the  jury  about  the  argument  of  coun- 
sel as  to  the  character  of  Waddill,  we  were 
bound  to  give  full  credit  to  Waddill's  testi- 
mony; we  therefore  concurred  in  the  verdict 
of  the  jury  for  the  defendant,  which  we  would 
not  have  done  if  we  had  believed  that 
47S  we  were  authorized  to  discredit  ♦Wad- 
dill's  testimony.  But  the  court  refused 
to  receive  the  said  affidavit,  or  permit  it  to  be 
read,  because  the  jury  had  been  instructed 
that  evidence  might  have  been  offered  to 
impeach  the  character  of  Waddill  as  a  wit- 
ness, and  overruled  the  motion.  This  was 
the  third  exception. 

The  fourth  exception  is  to  the  refusal  of 
the  court  to  admit  the  deposition  of  P.  A.  Hay, 
offered  by  the  plaintiff.  This  witness  makes 
various  statements  in  reference  to  the  pos- 
session of  gold  by  John  M.  Waddill,  the  son  of 
Pleasant  Waddill,  and  of  what  John  M.  Wad- 
dill stated  to  the  witness.  After  the  refusal 
of  the  court  in  the  first  instance  to  admit  the 
deposition,  the  plaintiff's  withdrew  their 
offer  of  said  deposition  and  introduced  evi- 
dence tending  to  show  that  Pleasant  Waddill, 
who  was  a  man  of  large  estate,  had  given  to 
his  son,  the  said  John  M.  Waddill,  $1,700  of 
said  gold  subsequent  to  the  11th  of  April, 
1865,  viz:  in  1866,  1867,  and  after  having 
introduced  said  evidence  the  plaintiff  again 
offered  to  introduce  said  deposition;  to  the 
introduction  of  which  deposition  as  a  whole, 
and  to  each  question  and  answer  thereof, 
the  defendant  objected.  Whereupon  the 
court  examined  said  deposition,  and  struck 
from  the  same  every  question  and  answer 
asking  or  detailing  any  statements  or.  admis- 
sions of  said  John  M.  Waddill.  To  the  strik- 
ing out  which  questions  and  answers  the 
plaintiff  objected;  but  the  court  overruled 
the  objection;  and  the  plaintiff  excepted. 
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J.  Alfred  Jones  and  E.  Barksdale,  for  the 
appellant. 

Ould  &  Carrington,  for  the  appellee. 

474  f BURKS,  J.   This  is  the  second  time 
this  case  has  been  before  this  court. 

At  the  first  trial  of  the  issues  on  the  pleas 
of  non-assumpsit  and  the  act  of  limitations, 
the  only  pleas  as  shown  by  the  record  ever 
filed  in  the  cause,  there  was  a  verdict  and 
judgment  thereon  for  the  defendant.  That 
judgment,  on  writ  of  error,  was  reversed  by 
this  court  on  the  single  ground  that  the 
circuit  court  erred  in  refusing  to  give  a  proper 
instruction  to  the  jury  bearing  on  the  act  of 
limitations.  No  other  question  was  made  by 
the  record  or  decided  by  this  court.  27 
Gratt.  448.  While  the  cause  was  pending 
here  the  defendant  died.  After  it  was  re- 
manded for  a  new  trial,  it  was  revived 
against  the  personal  representative  of  the 
defendant,  and  at  the  second  trial  there  was 
again  a  verdict  for  the  defendant  and  judg- 
ment accordingly,  the  issues  being  the  same 
as  on  the  first  trial,  and  the  case  is  here  on 
a  writ  of  error  to  that  judgment,  awarded 
at  the  instance  of  the  plaintiff. 

The  assignments  of  error  are  based  on 
four  bills  of  exception  taken  by  the  plaintiff 
to  rulings  of  the  court  at  the  last  trial,  and 
I  propose  to  consider  them  in  the  order  in 
which  the  bills  are  numbered. 

After  the  jury  had  rendered  their  verdict, 
the  plaintiff  by  counsel  moved  to  set  it 
aside,  on  the  ground  that  it  was  contrary 
to  the  evidence.  The  motion  was  overruled, 
and  to  this  action  of  the  court  the  first  bill 
of  exceptions  was  taken. 

The  assignment  of  error,  founded  on  this 
bill,  may  readily  be  disposed  of.  The  facts 
proved  on  the  trial  are  not  certified.  The 
evidence  only,  as  given  to  the  jury,  is  set 
.out  on  the  motion  of  the  plaintiff's  attorney. 
It  does  not  appear  that  there  was  any  re- 
quest to  certify  the  facts. 

If  the  rule,  as  laid  down  in  the  leading  case 
of  Bennett  v.  Hardaway,  6  Munf.  125, 

475  was  strictly  applied,  this  action  *of  the 
court  could  not  be  reviewed  at  all.    The 

principle  upon  which  that  decision  rests  is, 
that  the  revising  court  should  have  the  same 
lights  and  act  upon  the  same  data  as  the 
inferior  court,  and  that  it  will  not  undertake 
to  determine  what  credit  should  be  given  to 
the  oral  testimony  of  witnesses,  whose  credi- 
bility it  has  not  the  same  means  of  testing 
as  were  possessed  by  the  court  and  jury  who 
saw  and  heard  the  witnesses  testify  and 
observed  their  whole  demeanor.  This  deci- 
sion has  never  been  overruled;  but  while  the 
principle  on  which  it  was  grounded  has  been 
adhered  to,  the  rule  established  by  it  has,  by 
a  long  line  of  cases  subsequently  decided, 
been  modified  in  its  application.  The  fol- 
lowing are  some  of  the  more  important  cases : 
Carrington  v.  Bennett,  1  Leigh,  340;  Ewing 
V.  Ewing,  2  Leigh,  337;  Green  v.  Ashby,  6 
Leigh,  135;  Rohr  v.  Davis,  9  Leigh,  30; 
Pasly  V.  English,  5  Gratt.  141 ;  Vaiden's  case, 
12  Gratt.  717;  Carrington  v.  Goddin,  13 
Gratt.  587;  Bull's  case,  14  Gratt.  613;  Gimmi 
V,  Cullen,  20  Gratt.  439;  Read's  case,  22  Gratt. 


924;  and  cases  in  more  recent  volumes  of 
Grattan's  Reports. 

The  rule,  as  modified,  is  stated  in  different 
forms  by  the  judges.  See  what  is  said  by 
Judge  Joynes  in  Gimmi  v.  Cullen,  supra. 
In  Read's  case,  upon  a  review  of  the  previous 
decisions,  Judge  Moncure,  after  stating  that 
regularly  the  facts  should  be  certified,  pro- 
ceeds to  say  that  where  the  facts  are  not 
certified  "the  appellate  court  cannot  revise 
the  judgment  unless  the  evidence  be  certified, 
and  then  only  on  certain  conditions;  that  is, 
the  court  will  not  in  that  case  reverse  the 
judgment  unless,  after  rejecting  all  the 
parol  evidence  for  the  exceptor,  and  giving 
full  faith  and  credit  to  that  of  the  adverse 
party,  the  decision  of  the  court  still  appears 
to  be  wrong."  The  rule  thus  stated  I  un- 
derstand to  be  now  the  established  rule.  It 
is  stated  in  the  same  terms  in  some  more 
recent  cases.  See  Scott  &  Boyd  v.  Shelor, 
28  Gratt.  891,  900. 

476  *Applying  this  rule,  the  judgment  of 
the  circuit  court  refusing  to  set  aside 

the  verdict  of  the  jury,  because,  as  alleged, 
it  was  contrary  to  the  evidence,  if  not  plainly 
right,  does  not,  at  least,  appear  to  be  wrong. 
Rejecting  all  the  parol  evidence  of  the  plain- 
tiff and  taking,  as  the  rule*  requires,  all  the 
evidence  of  the  defendant  to  be  true,  the 
defence  set  up,  to-wit:  that  the  defendant 
had  been  robbed  of  the  money,  for  the  re- 
covery of  which  the  action  was  brought,  was 
made  out.  It  is  only  necessary  to  refer  to 
the  testimony,  without  repeating  it,  of  the 
defendant's  testator,  proved  as  given  on  the 
former  trial,  and  to  the  testimony  of  others, 
who  profess  to  have  been  eye-witnesses  of 
the  robbery.  If  these  witnesses  told  the  truth, 
(and  on  this  branch  of  the  case  it  must  be 
assumed  that  they  did,)  the  alleged  robbery 
was  established  by  the  proof. 

The  second  bill  of  exceptions  is  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict 
for  an  alleged  misdirection  of  the  jury  by 
the  court. 

It  does  not  appear  by  this  bill  that  when 
the  instruction  was  given  to  the  jury  the 
plaintiff's  counsel  objected  to  it  On  the  con- 
trary, the  inference  is,  that  if  he  had  any 
objections,  he  waived  them;  for,  after  the 
instruction  had  been  given,  the  court,  at  the 
request  of  the  plaintiff's  counsel,  followed  it 
with  an  explanation  asked  for  by  that  coun- 
sel, and  so  far  as  appears,  the  instruction, 
accompanied  by  the  desired  explanation, 
went  to  the  jury,  if  not  with  the  approbation 
of  the  counsel,  at  least  without  objection. 
Certainly  there  was  no  exception  then  taken 
or  reserved.  The  plaintiff's  counsel  took  all 
the  chances  with  the  jury,  and  after  an  ad- 
verse verdict,  sought  to  have  it  set  aside  on 
account  of  an  alleged  misdirection,  the  ex- 
planatory part  of  which  was  given  at  his  own 
instance,  and  the  whole,  as  explained,  not 
objected  to.  Can  he  be  heard,  under  these 
circumstances,  to  complain  of  error  in  the 
instruction? 

477  *In  jury  trials,  I  have  always  under- 
stood the  rule  to  be,  that  if  a  party 

objects  to  a  ruling  of  the  presiding  judge 
during  the  progress  of  the  trial,  either  in  ad- 
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mitting  or  excluding  evidence,  or  giving  or 
refusing  instructions,  or  otherwise,  and  in- 
tends to  except  to  such  ruling,  he  must  make 
known  such  intention  at  the  time  of  the 
ruling,  or  at  least  before  verdict,  and  if  the 
bill  of  exceptions  cannot  be  drawn  up  at  once, 
liberty  should  be  reserved  to  do  so  during  the 
term,  and  if  he  neglect  to  prefer  exceptions 
until  after  the  verdict,  he  will  not  then  be 
allowed  to  do  so. 

One  of  the  reasons  for  the  rule  requiring 
this  promptness  in  taking  the  exception  and 
giving  notice  thereof,  is  that  an  exception 
taken  and  made  known  for  the  first  time  at 
a  subsequent  period  in  the  trial  might  affect 
very  injuriously  the  rights  of  the  opposing 
party;  for,  if  he  have  reasonable  notice  of 
the  exception,  he  may,  perhaps,  have  it  in 
his  power  at  the  time  or  during  the  trial  to 
obviate  or  counteract  it,  and  it  would  be  un- 
just to  allow  his  adversary  to  insist  on  the 
exception,  and  have  the  benefit  of  it,  after, 
by  his  own  negligence,  or  it  may  be  by  his 
contrivance,  he  has  made  it  impossible  to 
meet  it. 

Such  I  understand  to  be  the  principles  de- 
ducible  from  the  cases  of  Wash.  &  New  Or- 
leans Tel.  Co.  V.  Hobson,  15  Gratt.  122,  138; 
Martz's  ex'or  v.  Martz's  heirs,  25  Gratt.  361 ; 
Peery's  adm'r  v.  Peery,  26  Gratt.  320,  324; 
Winston  v.  Giles,  27  Gratt.  530;  and  Page  v. 
Clopton,  30  Gratt.  415.  The  rule  was  not 
strictly  applied  in  the  last-named  case,  be- 
cause it  was  not  a  proceeding  inter  partes, 
and  for  other  reasons  stated  in  the  opinion 
delivered  in  the  case. 

The  rule  is  stated  quite  broadly  by  Judge 
Moncure  in  Winston  v,  Giles.  "Formerly 
and  regularly,"  says  he,  "a  bill  of  exceptions 
purports  to  be  tendered  and  signed  when  or 
immediately  after  the  opinion  excepted  to  is 
given;  and  certainly,  if  convenient,  the  facts 
could  then  be  set  out  more  accurately 
478  and  with  less  difficulty  than  ♦at  any 
other  time.  It  is  admitted  in  all 
cases,  everywhere,  that  at  least  the  excep- 
tion must  be  taken  at  the  time,  so  as  to 
give  notice  of  it  to  the  adverse  party;  and 
some  of  the  cases  require  that  the  substance 
of  the  exception  should  be  stated  in  writing 
at  the  time." 

I  am  aware  that  the  president  of  this  court, 
in  the  opinion  in  Bull's  case,  14  Gratt.  613, 
625.  626.  speaking  of  the  rule  referred  to, 
said:  "That  if  no  objection  be  made  at  the 
time  the  instruction  is  given,  nor  an  exception 
be  then  taken,  or  the  point  saved,  but  ob- 
jection be  made  for  the  first  time  after 
verdict,  and  in  the  form  of  a  motion  to  set  it 
aside,  the  court  will  consider  whether,  under 
all  the  circumstances,  the  party  has  been 
prejudiced  by  the  instruction;  and  if  of  opin- 
ion that  a  just  verdict  has  been  rendered, 
according  to  the  law  and  the  evidence,  will 
not  set  it  aside  on  account  of  that  objection." 
And  the  decision  in  Stevenson  v,  Wallace,  27 
Gratt.  77,  93,  94,  accords  with  what  has  just 
been  cited  from  Bull's  case.  See  also  what 
is  said  in  Johnson  v.  Macon,  1  Wash.  4,  5; 
Guerrant  v.  Tinder,  Va.  R.  (Gilmer)  36,  41. 

Whether  the  general  rule  which  seems  to 
be  established  by  the  decisions  first  before 


referred  to  is  to  be  regarded  as  modified  by 
the  cases  last  named,  in  its  application  to 
instructions  to  which  objection  is  made  for 
the  first  time  by  way  of  motion  to  set  aside 
the  verdict  of  the  jury,  it  is  not  necessary, 
in  my  judgment,  to  determine  in  the  pres- 
ent case;  for  if  the  instruction  given  was 
liable  to  exception  at  all,  I  think  that  the 
plaintiff  was  precluded  by  the  circumstances 
already  adverted  to  from  making  objection 
after  verdict. 

But  if  the  bill  be  regarded  as  well  taken 
and  as  properly  presenting  to  this  court  for 
decision  the  question  whether  the  instruc- 
tion complained  of  was  erroneous  or  not,  I 
have  no  difficulty  in  reaching  a  satisfactory 

conclusion. 
479  *The  plaintiff's  counsel,  in  his  argu- 

ment before  the  jury,  relied  on  the  fact 
that  the  defendant  had  offered  no  proof  of  the 
character  of  his  testator,  Pleasant  Waddill, 
the  former  defendant,  and  after  the  argu- 
ment of  the  counsel  on  both  sides  had  been 
concluded,  the  court,  of  its  own  motion,  in- 
structed the  jury  before  they  retired  that 
the  character  of  the  said  Pleasant  Waddill, 
as  a  party  to  the  suit,  was  not  involved  in 
the  issue  to  be  tried;  that  the  defendant  had 
no  right  to  introduce  proof  of  the  general 
character  of  said  Pleasant  Waddill  as  a  party 
to  the  suit  (originally);  and  that  the  jur} 
should  disregard  all  argument  made  before 
them  by  the  plaintiff's  counsel,  based  on  the 
failure  of  the  defeiidant  to  introduce  testi- 
mony as  to  the  general  character  of  said 
Waddill  as  such  party;  and  at  the  instance 
of  the  plaintiff's  counsel,  the  court  added 
the  following:  "That  as  the  said  P.  Waddill 
had  testified  as  a  witness  at  a  former  trial, 
and  as  this  testimony  at  said  former  trial 
was  proved  before  the  jury  at  the  present 
trial  by  a  witness  who  had  heard  it  given, 
the  plaintiff  had  a  right  at  the  present  trial 
to  introduce  evidence  before  the  jury  to 
impeach  the  said  Waddill  as  a  witness  by 
proving  his  general  character," 

The  argument  of  the  counsel,  which  the 
jury  were  directed  to  disregard,  was  evi- 
dently based  on  the  assumption  that  the 
character  of  the  defendant's  testator  for 
honesty  and  integrity  was  in  issue,  as  an 
original  party  to  the  cause,  and  he  deduced 
an  inference  unfavorable  to  the  defence  from 
the  failure  of  the  defendant  to  offer  evi- 
dence in  support  of  that  character. 

This  was  an  erroneous  assumption.  In 
civil  cases,  the  rule  is,  that  evidence  of  gen- 
eral character  is  never  admissible  unless 
the  nature  of  the  action  involves  the  general 
character  of  the  party,  or  goes  directly  to 
affect  it,  such  as  an  action  by  the  husband 
or  father  for  seduction,  and  generally  actions 
of  tort  wherever  the  defendant  is 
480  *charged  with  fraud  from  mere  cir- 
»  cumstances.  This  kind  of  evidence  is 
rejected  wherever  the  general  character  is 
involved  by  the  plea  only,,  and  not  by  the 
nature  of  the  action.  It  is  not  received  in  an 
action  of  assumpsit,  although  the  plea  avers 
fraud  by  way  of  deifence.  To  this  effect  are 
?11  the  standard  elementary  treatises  on  evi- 
dence.    1   Greenleaf   on   Ev,   §§   54,   55;   1 
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Wharton  on  Ev.  §  47;  1  Best  on  Ev.  §§  257, 
258;  2  Starkie  on  Ev.  (Metcalf's  ed.),  367 
(side  p.),  et  seq.;  1  Phillip's  Ev.  757,  and 
notes.  The  authorities,  English  and  American, 
seem  to  be  uniformly  the  same  way.  I 
content  myself  with  a  notice  of  a  few  only 
of  the  adjudged  cases. 

Humphrey  v.  Humphrey,  7  Conn.  R.  116, 
was  a  case  of  petition  by  the  husband  for 
divorce  from  his  wife  for  alleged  adultery. 
After  testimony  had  been  given  on  behalf  of 
the  petitioner  tending  to  raise  the  presump- 
tion of  adultery  on  the  part  of  the  wife, 
she  offered,  by  way  of  rebuttal,  evidence  of 
her  fair  character.  Dogget,  J.,  in  delivering 
the  opinion  of  the  court,  which  is  often  cited, 
said  that  in  no  instance  within  his  knowledge 
had  such  evidence  been  received  in  any  civil 
proceeding  unless  character  was  thereby  put 
in  issue.  "Causes  charging  cruelty,  gross 
fraud,  and  even  forgery,"  he  said,  "are  often 
agitated  in  suits  by  individuals;  and  the  re- 
sult not  unfrequently  deeply  affects  the 
property  and  reputation  of  the  party;  yet  no 
individual  has  been  permitted  to  attempt  to 
repel  the  proof  by  showing  a  good  reputation. 

*  *  *  The  present  is  a  civil  suit.  Char- 
acter is  not  put  in  issue  by  the  proceedings; 
and  if  it  can  be  given  in  evidence,  it  may  be 
given  in  evidence  in  all  inquiries  into  facts 
affecting  the  reputation  in  other  civil  cases. 
'  '•  s  principle  would  lead  to  great  uncer- 
tainty, and  be  productive  of  no  benefit  in 
the  administration  of  justice.'* 

In  Anderson's  exVs  v.  Long  &  others,  10 
Serg.  &  R.  55,  the  action  was  debt  on 
bond.  Fraud  of  plaintiffs  testator, 
481  *James  Anderson,  was  one  of  the  de- 
fences. Evidence  of  the  character  of 
Anderson  for  honesty  and  integrity  was 
offered.  Chief  Justice  Tilghman,  in  the 
opinion  of  the  court  delivered  by  him,  said: 
"The  plaintiffs  counsel  say  that  the  char- 
acter of  James  Anderson  was  put  in  issue 
here  because  the  defendants  accused  him  of 
fraud;  but  this  is  not  putting  his  character 
in  issue.  By  the  same  mode  of  reasoning  the 
defendant's  character  is  put  in  issue  in  every 
action  of  assumpsit,  because  the  declaration 
charges  him  with  an  intent  to  deceive  and 
defraud  the  plaintiff.  Indeed,  in  most  of 
the  controversies  in  courts  of  justice  it  may 
be  said,  with  some  degree  of  truth,  that  char- 
acter is  in  question,  because  an  honest  man 
would  not  act  with  injustice.  But  putting 
character  in  issue  is  a  technical  expression 
and  confined  to  certain  actions,  from  the 
nature  of  which  the  character  of  the  parties, 
of  some  of  them,  is  of  particular  importance. 
Such  is  the  action  brought  by  one  man 
against  another  for  seducing  his  wife  and 
having     criminal     conversation     with     her. 

*  *  So  in  an  action  of  slander  the  plaintiff 
in  his  declaration  asserts  his  own  good  char- 
acter, and  avers  the  intent  of  the  defendant 
to  rob  him  of  it.  He  puts  his  character  in 
issue,  therefore,  and  the  defendant  is  at 
liberty  to  impeach  it.  But  it  has  never  been 
supposed  that  the  character  is  put  in  issue 
merely  by  the  charge  of  fraud  made  by  one 
party   against   the   other." 

In  Nash  &  others  z/.  Gilkeson  &  others,  5 


Serg.  &  R.  352,  the  action,  as  in  the  present 
case,  was  assumpsit;  and  the  plaintiffs  having 
given  evidence  which,  the  defendants  sup- 
posed, tended  to  impeach  the  honesty  of 
Gilkeson,  their  testator,  they  offered  evidence 
in  support  of  his  character,  which  was  ad- 
mitted. Gibson,  J.,  speaking  for  the  court, 
said:  "There  cannot  be  the  least  doubt  but 
the  evidence  was  improperly  received.  Gilke- 
son's  general  cliaracter  was  not  put  in 

482  issue  by  the  nature  of  the  action;  *and 
it  never  was  pretended  that  where  a 

party  is  incidentally  charged  by  the  evi- 
dence with  the  commission  of  a  particular 
fraud,  that  the  charge  can  be  rebutted  by 
evidence  of  general  good  character.  To 
this  rule  I  know  of  no  exception." 

If  the  argument  of  the  counsel  was,  to  any 
extent,  based  on  the  supposition  that  it  was 
competent  for  the  defendant  to  adduce  evi- 
dence in  support  of  the  character  of  his  tes- 
tator for  truth,  the  testimony  of  the  testator 
on  the  former  trial  being  before  the  jury,  the 
argument  was  equally  objectionable.  The  tes- 
tator's character  for  truth  had  not  been  im- 
peached by  direct  evidence,  or  in  any  of 
the  modes  specified  in  George  &  others  r. 
Pilcher  &  others,  28  Gratt.  300,  or  in  any 
way  known  to  the  law;  and  until  it  was  so 
impeached,  no  evidence  in  support  of  it  was 
admissible. 

It  has  been  held  that  if  a  person  on  trial 
for  a  criminal  offence  offer  no  evidence  of  his 
good  character,  although  he  may  do  so  if  he 
will,  no  legal  inference  can  arise  from  such 
omission  that  he  is  guilty  of  the  offence 
charged,  or  that  his  character  is  bad;  nor 
will  such  omission  authorize  an  argument  to 
the  jury  against  his  general  good  character. 
State  V.  Upham,  38  Maine  R.  261. 

It  seems  very  clear  to  me,  therefore,  that 
no  error  was  committed  in  giving  the  instruc- 
tion complained  of.  While  great  latitude 
should  be  accorded  to  counsel  in  arguments 
to  the  jury,  and  their  just  privileges  be  in 
no  way  abridged,  the  presiding  judge  would 
be  wanting  in  duty  if  he  should  remain  pas- 
sive and  allow  the  jury  to  be  misled  by  an 
argument  addressed  to  them  entirely  for- 
eign to  the  issue — wholly  unwarranted  by 
the  law  and  the  facts  of  the  case. 

After  the  motion  for  a  new  trial  for  the 

cause  stated  in  the  second  bill  of  exceptions 

had  been  overruled,  the  motion  was  renewed, 

founded  on  the  affidavit  of  two  of  the  jurors 

to  the  effect,  substantially,  that  they 

483  had  mistaken  *the  law  of  the  case  in 
one  respect  and  had  been  misled  by 

the  instruction  before  referred  to.  The  mo- 
tion was  again  overruled  and  the  third  bill 
of  exceptions  taken. 

The  general  rule  is,  and  the  exceptions  to 
it  are  rare,  that  the  testimony  of  jurors  ought 
not  to  be  received  to  impeach  their  own  ver- 
dict. Bull's  case,  14  Gratt.  613;  Read's  case, 
22  Gratt.  924 ;  Steptoe  v.  Flood*s  adm'r,  supra 
p.  323  (decided  during  the  present  term). 

In  Bull's  case  the  authorities  are  reviewed, 
and  in  Steptoe  v.  Flood's  adm'r  the  reasons 
given  by  Judge  Moncure  why  the  affidavits 
of  jurors  to  impeach  their  own  verdict  should 
be  rejected  are:   1st,  Because  Uiey  would  tend 
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to  defeat  their  own  solemn  acts;  2d,  Because 
their  admission  would  open  the  door  to 
tamper  with  jurymen  after  they  have  given 
their  verdict;  3d,  Because  they  would  be  the 
means,  in  the  hands  of  a  dissatisfied  juror, 
to  destroy  a  verdict  at  any  time  after  he  had 
assented  to  it.  These  are  sound  reasons; 
and  while  there  are  exceptions  to  this  general 
rule,  I  am  of  opinion  that  the  present  case 
does  not  fall  within  any  of  the  excepted 
classes.  Indeed,  the  decision  in  Harshbar- 
ger's  adm'r  v.  Kinney,  6  Gratt.  287,  300, 
would  seem  to  be  an  authority  for  the  re- 
jection of  the  affidavit  in  this  case. 

The  fourth  bill  of  exceptions  is  the  basis 
of  the  last  assignment  of  error  to  be  noticed. 
In  the  course  of  the  trial  the  plaintiff  offered 
in  evidence  the  deposition  of  P.  A.  Hay.  On 
objection  raised  by  defendant's  counsel  the 
court  excluded  from  the  jury  certain  portions 
of  the  deposition,  and  this  action  of  the 
court  is  assigned  as  error. 

The  excluded  portions  of  the  deposition 
were  declarations,  as  represented  by  the 
witness,  made  to  him  by  John  M.  Waddill,  a 
son  of  the  defendant's  testator,  Pleasant 
Waddill.  Under  the  general  rule  excluding 
hearsay  evidence  it  is  admitted  that 
484  these  declarations  ^would  not  be  com- 
petent evidence  in  the  suit  against 
Pleasant  Waddill's  representative;  but  it  is 
claimed  by  the  plaintifiF  in  error  that  the  al- 
leged loss,  by  robbery,  of  the  gold  entrusted 
to  the  defendant's  testator  for  safe-keeping 
was  a  mere  pretence;  that  there  never  was 
in  fact  any  such  robbery;  that  the  gold  was 
fraudulently  converted  by  Pleasant  Waddill 
to  his  own  use  with  the  active  assistance  of 
his  son;  that  there  was  a  conspiracy  or  con- 
certed scheme  between  the  two  to  that  end; 
and  that,  therefore,  the  excluded  declara- 
tions, which  related  to  the  gold,  were  ad- 
missible in  evidence  as  the  declarations  of 
a  conspirator. 

The  rule  regulating  the  admission  of  the 
acts  and  declarations  of  one  conspirator  as 
evidence  against  another  is  stated  by  a 
modern  English  author  with  his  usual  accu- 
racv  and  conciseness  as  follows:  When  two 
or  more  persons  conspire  together  to  commit 
any  offence  or  actionable  wrong,  everything 
said,  done  or  written  by  any  one  of  them  in 
the  execution  or  furtherance  of  their  common 
purpose,  is  deemed  to  be  so  said,  done  or 
written  by  every  one,  and  is  a  relevant  fact 
as  against  each  of  them;  but  relations  of 
measures  taken  in  the  execution  or  further- 
ance of  any  such  common  purpose  are  not 
relevant  as  such  against  any  conspirators, 
except  those  who  make  them,  or  are  present 
when  they  are  made.  Evidence  of  acts  rele- 
vant under  this  article  may  not  be  given 
until  the  judge  is  satisfied  that,  apart  from 
them,  there  are  prima  facie  grounds  for 
believing  in  the  existence  of  the  conspiracy. 
Steven's  Digest  of  the  Law  of  Evidence 
(2d  ed.),  art.  4,  p.  6. 

This  clear  statement  of  the  rule  is  sustained 
by  the  best  elementary  works  on  evidence 
and  by  the  adjudged  cases,  to  some  of  which 
I  here  refer,  without  comment.  1  Phil,  on 
Ev.  (Cowen  &  Hill's  notes),  5  Amer.  ed.  168; 


2  Russell  on  Crimes  (8th  Amer.  ed.),  696,  et 
seq. ;  2  Best  on  Ev.  §  508 ;  2  Arch.  Prac. 

485  and  Plead.  119  (side  p.)  ;  1  ^'Green leaf's 
Ev.   §   111 ;   1   Wharton's  Ev.   §§   1205 

1206;  King  v.  Hardy,  24  How.  St.  Trials, 
451-3;  Chief  Justice  Marshall  in  Burr's 
case,  2  Burr's  Trials,  539;  Queen  v.  Blake,  6 
Ad.  &  El.  N.  S.  (51  E.  C.  L.)  126;  Sands' 
case,  21  Gratt.  871 ;  Clawsou  v.  State,  14  Ohio 
St.  R.  234;  Clinton  v.  Bstes,  20  Ark.  R.  216, 
224,  225;  Ormsby  v.  People,  53  New  York  R. 
472. 

Further,  it  is  well  settled,  both  on  principles 
and  authority,  that  after  the  conspiracy  has 
been  consummated,  the  common  purpose 
carried  fully  into  effect,  no  subsequent 
declarations  of  any  of  the  conspirators  not 
made  in  the  presence  of  others,  are  admis- 
sible as  evidence  against  the  latter. 

Under  the  rules  and  principles  which  have 
been  stated,  the  first  enquiry  is,  does  the 
evidence  admitted  establish  the  alleged  con- 
spiracy? Does  it  furnish  prima  facie 
grounds  for  believing  in  the  existence  of 
the  conspiracy,  so  as  to  make  it  proper  to 
admit  as  evidence  the  declarations  which  were 
excluded  ? 

A  belief  in  the  existence  of  the  conspiracy 
involves,  of  necessity,  the  assumption  that 
the  alleged  robbery  was  never  committed, 
that  Pleasant  Waddill  swore  falsely,  and  that 
the  witnesses  who  sustained  him  in  his  state- 
ment either  perjured  themselves  or  were 
deceived  by  the  management  and  artifice  on  his 
part. 

This  is  a  strong  assumption,  upon  the  evi- 
dence in  the  case,  and  one  which  the  jury 
and  the  court  below  must  have  considered 
not  justified,  or  the  verdict  and  judgment 
would  have  been  different.  As  a  concessum, 
>^'^wever.  for  the  purposes  of  the  argument, 
let  it  be  that  Pleasant  Waddill,  instead  of 
being  robbed  of  the  gold,  fraudulently 
retained  it  for  his  own  use;  how  is  the  alleged 
conspiracy  made  to  appear? 

The  following  circumstances  are  relied 
upon  to  show  it: 

At  the   time   the   robberv   is   said  to   have 
occurred  (May,  1865;  John  M.  Waddill 

486  resided  in  the  town  of   Danville,  *his 
father    resided    on    his    farm,    a    little 

way  off,  it  seems.  In  the  fall  of  1865  John 
M.  Waddill  removed  with  his  family  to 
Madison,  North  Carolina,  where  he  opened 
a  store  and  commenced  merchandising.  Ac- 
cording to  a  statement  of  his  wife,  while  on 
a  visit  with  her  to  his  father  in  the  fall  of 
1866,  his  father  gave  him  $200  in  gold  coin, 
and  on  another  visit,  in  the  fall  of  the  next 
year  (1867),  he  received  $1,500  in  like  coin. 
These  are  the  only  sums  of  money  directly 
proved  to  have  been  received  by  him  trace- 
able to  his  father.  The  witness  Hay  says 
that  he  always  noticed  that  when  John  M. 
Waddill  went  to  Danville  he  seemed  to  have 
more  gold  on  his  return  than  when  he  left 
He  speaks  of  having  seen  him  on  one  occasion 
with  a  bag  of  gold,  which  he  dropped  in  the 
streets  of  Madison  while  drunk,  and  although 
he  did  not  count  it,  he  supposed  it  amounted 
to  some  four  hundred,  or  five  hundred,  or 
six   hundred   dollars.   He   could  not  tell   the 
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shown  by  the  commissioner's  reports,  a 
considerable  amount  of  judgment  liens  on 
that  part  of  the  tract  which  lies  in  the  county 
of  Fauquier,  besides  a  large  debt  due  John 
Carr,  which  was  secured  by  deed  of  trust, 
the  amount  of   which   was  uncertain 

454  *and    disputed    until    settled    by   this 
decree.    The  commissioner  in  his  last 

report,  which  seems  to  be  the  basis  of  the 
decree,  states  that  a  part  of  the  tract  lies  in 
Warren  county,  and  that  there  are  a  number 
of  judgments  unsatisfied,  obtained  in  the 
courts  of  said  county,  some  of  which  are 
upon  the  lien  docket,  and  some  not,  and  that 
the  deed  of  trust  from  Hall  to  Hall  has  never 
been  recorded  in  that  county,  nor  the  deed 
from  Hall  to  Hoffman;  and  that  a  suit  in 
chancery  is  depending  in  the  circuit  court 
of  Warren  to  subject  that  portion  of  the  land 
which  lies  in  that  county  to  the  satisfaction 
of  said  judgments.  The  number  and  amount 
of  said  judgments  are  not  ascertained  and  de- 
termined by  this  suit,  though  they  are  evi- 
dently a  lien  upon  a  part  of  the  land  which 
Hoffman  sold  to  Kenny.  But  we  are  of 
opinion,  if  all  the  impediments  had  been 
removed  at  the  hearing  of  this  cause  to  the 
conveyance  of  a  good  title  by  Hoffman  to 
Kenny  that,  under  the  circumstances  of  this 
case  as  hereinbefore  detailed,  both  upon 
principle  and  authority,  it  would  be  inequitable 
to  enforce  the  specific  execution  of  the 
contract  against  the  appellant.  We  are  of 
opinion,  therefore,  to  reverse  the  decree  of 
the  circuit  court  with  costs. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
appellee,  C.  W.  Hoffman,  is  not  entitled  to  a 
specific  performance  of  the  contract  in  ques- 
tion, upon  the  case  made  by  the  record;  and 
that  the  court  below  erred  in  decreeing 
against  the  appellant  the  specific  perform- 
ance of  said  contract  instead  of  its  rescission. 
It  is  therefore  ordered  and  decreed  that  the 
said  decree  of  the  circuit  court  of  Fauquier 
county  be  reversed  and  annulled,  and  that 
the  appellee,  Charles  W.  Hoffman,  do  pay 
to  the  appellant  his  costs  expended 

455  *in  the  prosecution  of  his  appeal  here. 
And  this  court  proceeding  to  render 

such  decree  as  ought  to  have  been  rendered 
by  the  court  below,  it  is  adjudged,  ordered 
and  decreed  that  the  appellee,  Charles  W. 
Hoffman,  do  pay  to  the  appellant,  P.  G.  Kenny, 
the  sum  of  $600,  the  money  he  had  ad- 
vanced him  on  the  purchase  of  the  land  in 
controversy,  with  interest  thereon  from  the 
10th  day  of  August,  1868,  at  the  rate  of  six 
per  centum  per  annum  until  payment,  and  his 
costs  expended  in  the  defence  of  this  suit  in 
the  said  circuit  court;  and  if  the  said  sum 
of  $600,  with  interest  as  aforesaid,  be  not 
paid  within  ninety  days  from  this  date,  that 
the  said  Kenny  have  liberty  to  apply  to  the 
said  court,  by  petition  in  this  cause,  for  such 
order  as  may  be  necessary  and  proper  to  sub- 
ject the  said  land  or  the  rents  and  profits  to 
the  payment  thereof. 


Decree  reversed. 


456  '^'Bojmton  St  als.  v.  McNeal  St  als. 

January   Term,    1879,    Richmond. 

Homestead  Bzemptlon — Rivltt  to  ClalM 
aaralnat  Creditors.* — B  conveys  a  house  and 
lot  to  H  in  trust  for  the  separate  use  of  B's  wife. 
M,  a  creditor  of  B,  files  a  bill  to  set  the  deed 
aside  as  .fraudulent  and  void  as  to  creditors  of  B, 
and  so  the  court  decrees.  B  then  executes  a  deed 
of  homestead  of  the  house  and  lot,  and  files  his 
petition  in  the  cause  to  be  allowed  his  homestead. 
B  is  entitled  to  his  homestead  in  the  house  and  lot 
as  against  M,  the  creditor. 

This  was  a  suit  in  equity  in  the  corporation 
court  of  the  city  of  Alexandria,  brought  in 
April,  1871,  by  McNeal  &  Beacham,  partners, 
and  James  H.  Stevenson,  to  set  aside  a  deed 
made  by  E.  S.  Boynton,  dated  the  25th  of 
January,  1871,  by  which  said  Boynton  con- 
veyed to  George  Hewes  a  house  and  lot  in 
the  city  of  Alexandria  in  trust  for  the  sepa- 
rate use  of  Caroline  E.  Boynton,  the  wife  of 
said  Boynton.  The  bill  charged  that  the 
firm  of  E.  S.  Boynton  &  Co.  was  indebted  to 
the  plaintiffs  McNeal  &  Beacham  $210.74, 
and  to  Stevenson  &  Co.  $222.04,  for  goods 
sold  to  Boynton  &  Co.  in  December,  1870, 
and  that  the  deed  was  made  to  hinder,  delay 
and  defraud  the  plaintiffs,  and  without  any 
consideration  deemed  valuable  in  law. 

On  the  14th  of  December,  1871,  the  court 
held  that  the  deed  was  null  and  void  so  far 
as  it  concerned  the  several  amounts  therein 
decreed  to  the  plaintiffs,  and  decreed  that 
E.  S.  Boynton  should  pay  to  the  plaintiffs 
McNeal  &  Beacham  $210.74,  with  interest, 
and  to  Stevenson  $222.04.  And  unless  this 
was  done  in  thirty  days  a  commissioner 
named  should  sell  the  house  and  lot  on  terms 
stated  in  the  decree.  This  decree,  so  far  as 
it  directed  a  sale  of  the  property,  was  after- 
-   wards  set  aside. 

457  *In  February,  1872,  E.  S.  Boynton 
executed  his  deed  of  homestead,  and 

filed  his  petition  for  appraisers  under  the 
homestead  law.  He  also  filed  his  answer 
to  the  bill,  in  which*he  averred  that  when 
the  deed  was  made  he  was  solvent,  and 
denied  that  it  was  intended  to  hinder,  de- 
lay and  defraud  the  plaintiffs.  But  if  the 
deed  should  be  held  to  be  void,  then  he 
claims  his  homestead  in  the  house  and  lot 
aforesaid,  and  asked  the  court  to  protect 
him  in  his  rights. 

On  the  21st  of  January.  1874,  the  cause 
came  on  to  be  heard,  when  the  court  decreed 
that  E.  S.  Boynton  was  not  entitled  to  claim  a 
homestead  in  the  house  and  lot,  and  his  appli- 
cation therefor  be  overruled.  That  as  to  the 
debts  due  to  the  plaintiffs  the  deed  to  Hewes 

*Home«tead  Exemptien — Blffht  to  Claim 
avalnat  Credttora.-^Where  there  is  a  fraudulent 
conveyance  of  property,  which  is  subsequently  annulled 
at  the  suit  of  the  creditor,  the  grantor  is  not  estopped 
as  against  the  creditor  to  asseH  his  right  of  homestead 
in  the  premises.  Wray  v.  Davenport,  79  Va-  19;  Mar^ 
shall  V.  Sears'  ex'or,  79  Va.  49;  Hatcher  v.  Crews' 
adm'r,  83  Va.  371;  Wilkinson  v.  Merrill.  87  Va.  513; 
1  Min.  In?t.  (4th  Ed.)  910,  911.  See  also  Mahoncy* 
v.  James,  94  Va.  180;    Shipc  v.  Repass,  28  Gratt  716. 
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was  fraudulent  and  void;  and  a  commis- 
sioner was  directed  to  report  whether  the 
rents  and  profits  would  pay  these  debts 
within  five  years. 

The  commissioner  reported  that  the  rents 
would  not  pay  the  debts  in  five  years.  And 
the  cause  came  on  again  to  be  heard  on  the 
14th  of  March,  1874,  when  the  court  made  a 
decree  appointing  commissioners  to  make  a 
sale  of  the  house  and  lot  on  terms  stated  in 
the  decree.  And  thereupon  E.  S.  Boynton, 
Mrs.  Boynton  and  the  trustee  Hewes  ap- 
plied to  this  court  for  an  appeal;  which  was 
allowed. 

F.  L.   Smith,  Jr.,  for  the  appellants. 
D.  h.   Smoot,  for  the  appellees. 

STAPLES.  J.  One  of  the  appellants,  E.  S. 
Boynton,  on  the  25th  January,  1871,  executed 
a  deed  conveying  a  house  and  lot  in  the  city 
of  Alexandria  to  a  trustee  for  the  sole  benefit 
of  his  wife,  Caroline  E.   Boynton.    At  that 

time  the  appellant,  as  a  member  of  the 
458      firm   of  E.   *S.   Boynton   &  Co.,  was 

indebted  to  certain  creditors  to  the 
amount  of  five  hundred  dollars.  In  August, 
1871.  these  creditors,  the  appellees  here,  filed 
a  bill  in  the  corporation  court  of  Alexandria 
to  set  aside  this  deed,  upon  the  ground  it  was 
intended  to  hinder  and  delay  creditors,  and 
was  not  upon  consideration  deemed  valuable 
in  law.  The  case  coming  on  to  be  heard  at 
the  December  term,  1871,  that  court  entered 
a  decree  declaring  the  deed  null  and  void, 
and  setting  it  aside  so  far  as  it  afiPected  the 
claims  of  the  appellees.  Thereupon  the 
appellant.  E.  S.  Boynton,  filed  his  applica- 
tion asserting  a  claim  of  homestead  in  the 
property;  but  the  application  was  rejected  by 
the  court,  and  the  claim  to  the  homestead 
denied.  From  that  decree  an  appeal  was 
allowed  by  one  Of  the  judges  of  this  court. 
The  question  is  substantially  the  same  as 
that  which  arose  in  Shipe,  Cloude  &  Co.  v. 
Repass  et  als.,  decided  at  Wytheville.  and 
reported  in  28  Gratt.  716,  729.  It  was  there 
held  by  a  majority  in  a  court  of  three  judges 
that  when  a  conveyance  is  set  aside  for  fraud 
at  the  suit  of  the  grantor's  creditors  he  is  not 
estopped  as  against  them  to  assert  his  claim 
of  homestead  in  the  property  embraced  in 
the  deed.  At  the  time  that  decision  was 
made,  the  court  had  access  to  but  few  of  the 
authorities  bearing  upon  the  question.  A 
reference  to  the  opinion  will  show  the 
grounds  upon  which  it  was  based,  and  it  is 
not  proposed  to  repeat  them  here. 

Since  the  present  case  has  been  under  con- 
sideration, I  have  taken  occasion  to  re-exam- 
ine the  whole  subject,  and  to  look  more  fully 
into  the  authorities,  and  I  find  no  reason  to 
doubt  the  correctness  of  the  former  decision. 
In  Thompson  on  Homestead  and  Exemptions, 
the  most  recent  work  on  the  subject,  the  cases 
are  collected,  and  the  question  carefully  con- 
sidered on  reason  and  authority.    I  propose 

to  quote  somewhat  extensively  what  he 
469       has  *said  as  my  own  argument  in  the 

present  case.    After   stating  the  rule 
in  question,  he  proceeds  as  follows: 
"The  reasons  for  this  rule  may  be  deduced 


from  the  cases :  first,  that  the  homestead  priv- 
ilege is  created  for  the  benefit  of  the  wife 
and  children,  as  well  as  that  of  the  husband 
and  father;  therefore  it  is  not  right  that  the- 
former  should  be  prejudiced  by  the  wrongful 
act  of  the  latter;  second,  that  the  convey- 
ance being  void  as  to  creditors,  it  stands  as- 
to  them  as  though  it  had  never  been  made: 
If  it  had  not  been  made,  the  debtor  (or  his 
wife)  could  have  asserted  the  right  of  home- 
stead in  the  premises  against  them,  and  they, 
the  creditors,  cannot  assume  the  inconsistent 
positions  of  asserting  the  nullity  of  the  con- 
veyance, and  claiming  a  right  under  it.  In 
other  words,  a  fraudulent  conveyance  does 
not  enlarge  the  rights  of  creditors,  but  leaves 
them  to  enforce  the  rights  they  would  have 
had  if  no  such  conveyance  had  been  made. 
Expressed  in  still  another  way — the  interest 
which  the  creditor  has  in  the  property  by  vir- 
tue of  his  lien  is  a  derivative  interest,  proceed- 
ing from  the  debtor  and  dependent  upon  his 
title.  Hence  the  creditor  cannot  acquire  a 
right  under  the  debtor's  title,  and  at  the  same 
time  impeach  that  title.  He  cannot  sell  under 
his  execution  the  debtor's  title,  and  at  the 
same  time  deny  the  debtor's  right  of  home- 
stead on  the  ground  that  the  latter  has  no 
title.  By  attempting  the  sale  the  creditor 
affirms  that  the  debtor  has  a  salable  interest, 
and  the  law  means  that  interest  should  not 
be  taken  away  and  the  debtor  disturbed  in 
his  possession  by  judicial  process.  When  the 
law  declares  that  a  debtor's  disposal  of  his 
property  with  intent  to  defraud  his  creditors^ 
shall  be  voidable  at  the  instance  of  his  cred- 
itor, and  at  the  same  time  declares  that  spe- 
cific property  of  the  debtor  shall  be  exempt  as 
against  his  creditor's  adverse  claims,  the 
provisions  are  in  pari  materia,  and  must  be 

construed  together,  and  the  latter  pro- 
4410      vision  must  be  held   to  except   "^this 

exempt  property  from  the  operation 
of  the  former  provision.  Certainly  it  would  be 
very  inconsistent  to  say  that  a  debtor's  dis- 
posal of  his  property,  and  which  property,  in 
so  far  as  the  creditor  and  his  claims  are  con- 
cerned, may  be  said  to  have  no  existence  at 
all,  is  a  fraud  upon  the  creditor.  No  creditor 
can  be,  in  legal  contemplation,  defrauded  by 
a  mere  conveyance  made  by  his  debtor  of  any 
of  his  property  which  such  creditor  has  no 
right  by  law  to  appropriate,  or  even  to  touch 
by  any  civil  process.  A  conveyance  of  the 
homestead  by  the  husband  to  the  wife  can- 
not be  held  fraudulent  as  to  creditors,  for  the 
reason  that  being  exemnt  it  was  no  more 
beyond  their  reach  than  before." 

To  my  mind  this  reasoning  is  not  only  just 
and  sound,  but  is  absolutely  unanswerable. 
There  is  much  more  on  the  same  subject  in 
the  same  work,  but  the  limits  of  this  opinion 
will  not  justify  further  citation.  It  will  be 
seen,  however,  that  one  of  the  reasons  given 
by  the  author  for  the  rule  stated  is,  that  the 
creditor  cannot  be  said  to  be  hindered,  or  de- 
layed, or  prejudiced  by  a  fraudulent  convey- 
ance embracing  prooertv  subject  to  the 
homestead,  because  the  debtor  is  entitled  to 
hold  it  exempt  from  the  payment  of  his  debts. 
A  striking  il1t'«tration  of  this  principle  is 
furnished  by  the  cases  respecting  property 
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1869;  and  the  said  Lucy  A.  about  fifteen 
years  of  age  at  the  time  of  her  death,  and 
both  having  died  in  the  lifetime  of  their 
mother,  the  said  Julia  A.  Their  father,  the 
said  Albert,  is  still  living.  Their  mother 
had  no  other  children  than  as  aforesaid,  ex- 
cept the  first  two,  who  were  twins,  and  died 
in  less  than  twelve  months  after  their  birth. 
The  children  of  Julia  A.  Quesenberry  had 
no  other  property  known  to  the  affiant  than 
their  interest  in  the  said  tract  of  land. 

A.  S.  Fant." 

"April  7th,  1875." 

The  plaintiflFs  then  introduced  as  evidence 
the  survey  and  plat  of  the  land  in  contro- 
versy, made  under  an  order  of  the  court  in 
the  cause. 

They  next  introduced  as  evidence  the 
deed  from  John  P.  Fant  to  Albert  Quesenber- 
ry, dated  15th  November,  1847,  which  is  set 
out  in  the  record.  It  is  "between  John  P.  Fant 
of  the  first  part,  Albert  Quesenberry  of  the 
second  part,  and  Julia  A.  Quesenberry  of  the 
third  part."  It  "witnesseth  that  the 
484  said  John  P.  Fant,  as  well  for  *and  in 
consideration  of  the  natural  love  and 
affection  he  has  and  bears  for  his  daughter 
Julia  A.  Quesenberry  as  of  one  dollar  to 
him  in  hand  paid  by  the  said  Albert  Quesen- 
berry," &c.,  "hath  given,  granted,  sold  and 
confirmed,  and  by  these  presents  doth  give, 
grant,  sell  and  confirm  into  the  said  Albert 
Quesenberry,  his  heirs  and  assigns  forever, 
a  certain  tract  or  parcel  of  land,"  &c.  (de- 
scribing it,  and  being  the  same  land  in  con- 
troversy, "to  have  and  to  hold,"  &c.  Then 
follows  a  covenant  of  general  warranty  by 
the  said  grantor  with  the  said  grantee;  and 
then  follows  a  declaration  of  trust  in  these 
words:  "In  trust,  nevertheless,  for  the  sole, 
separate  and  exclusive  use,  benefit  and  sup- 
port of  the  said  Julia  A.  Quesenberry  dur- 
ing her  life,  and  after  her  death  to  the  chil- 
dren of  the  said  Julia  A.  Quesenberry,  and 
no  other  person  or  persons  whatsoever." 

This  deed  was  signed  and  sealed  by  the 
said  grantor  and  trustee,  was  attested  by 
three  witnesses,  and  was  afterwards,  to-wit: 
on  the  17th  of  January,  1848,  acknowledged, 
proved  and  duly  admitted  to  record. 

The  plaintiffs  next  introduced  as  evidence 
a  copy  of  a  record  of  a  chancery  suit  insti- 
tuted in  the  circuit  court  of  (5ulpeper,  in 
April.  1872.  wherein  John  S.  Quesenberry 
and  J.  M.  Quesenberry  were  plaintiffs,  and 
Albert  Quesenberry  was  defendant,  which 
copy  is  set  out  in  the  record  in  this  cause. 
The  object  of  the  suit  was  to  obtain  the 
legal  title  to  the  land  in  controversy,  the  plain- 
tiffs claiming  to  be  already  the  owners  of  the 
equitable  title  thereo.  No  allusion  whatever  is 
therein  made  to  a  sale  which  had  been  made 
of  the  land  by  the  said  trustee  under  a  decree 
©f  the  county  court  of  Culpeper,  as  herein- 
after mentioned.  The  bill  in  said  suit  was 
taken  for  confessed  as  to  the  defendant 
therein,  the  said  Albert  Quesenberry;  and 
in  the  same  year,  to-wit:  on  the  6th  of  June, 
1872,  a  decree  was  made  in  said  suit  for  the 
conveyance  of  the  legal  title  to  said 
496  land  to  the  said  plaintiffs  ♦by  a  commis- 
sioner of  the  court  appointed  for  the  pur- 


pose;   which    conveyance    was    accordingly 
thereafter  made. 

"The  defendant,  to  maintain  the  issue 
joined  on  his  part,  proved  by  himself  that 
he  purchased  the  said  tract  of  land  from 
Col.  W.  S.  Coons,  in  the  year  1856,  for  the 
sum  of  $3,000,  and  obtained  possession  of 
said  land  about  that  time,  and  had  had  pos- 
session until  the  time  of  giving  his  said  tes- 
timony; that  he  paid  the  whole  of  the  pur- 
chase-money between  1856  and  1859,  but  did 
not  get  a  deed  for  the  land  until  1868,  when 
it  was  conveyed  to  him  by  deed  from  said 
Coons  and  wife,  in  the  following  words  and 
figures,  to-wit."  (Here  follows  a  copy  of  the 
deed  in  the  record,  but  it  need  not  be  inserted 
here,  nor  further  notice,  than  to  say  that  it 
recites  that  "the  war  and  other  causes  inter- 
vened to  prevent  a  deed  being  executed;"  that 
it  was  duly  executed,  certified  and  recorded) 

The  defendant  then  called  another  witness, 
the  said  W.  S.  Coons,  who  proved  that  he  pur- 
chased the  said  tract  of  land  of  Albert  Quesen- 
berry, commissioner,  for  the  price  of  about 
$2,600;  that  he  paid  all  the  purchase-money 
to  said  commissioner,  and  obtained  posses- 
sion of  said  land,  and  thereafter  a  deed 
therefor  from  the  said  commissioner. 

The  defendant  then  offered  and  read  as 
evidence  in  the  case  a  copy  of  the  said  deed, 
which  was  duly  acknowledged  by  the  said 
commissioner,  and  admitted  to  record  Sep- 
tember 19th,  1853.  It  is  copied  in  the  record 
in  this  case,  but  need  not  be  further  noticed 
than  to  say,  that  it  is  a  full  and  formal  deed, 
dated  the  19th  day  of  September,  1852,  be- 
tween the  said  parties,  reciting  the  said  de- 
cree, the  Appointment  of  said  commissioner, 
the  sale  made  by  him  under  the  same  in 
June,  1852,  the  purchase  of  "said  land  by  said 
Coons  at  said  sale  at  the  price  of  $8  per  acre, 
and  the  full  payment  by  him  of  the  purchase- 
money  ;  in  consideration  whereof  the  said 
496  commissioner  *thereby  conveyed  the 
said  tract  of  land  to  said  Coons,  his 
heirs  and  assigns  forever,  with  special  war- 
ranty, "according  to  the  act  of  assembly." 

"And  then  offered  in  evidence  the  record 
of  a  suit  instituted  in  the  county  court  of 
Culpeper  in  June,  1850,  by  Julia  A.  Quesen- 
berry, wife  of  Albert  Quesenberry,  and  her 
infant  children,  John  S..  Jos.  N.,  Frances 
Ann,  and  Lucy  Alberta  Quesenberry,  who 
sued  by  Geo.  S.  M.  Payne,  their  next  friend, 
against  Albert  Quesenberry,  defendant,  in 
the  words  and  figures,  to-wit."  Here  follows 
a  copy  of  the  said  record,  which  is  inserted 
in  the  record  of  this  case,  but  need  not  be 
further  noticed  here  than  as  follows: 

The  bill  and  answer  were  filed  and  the 
decree  for  the  sale  rendered  on  the  same 
day,  to-wit:  June  18th,  1850.  The  plaintiffs, 
after  setting  out  in  this  bill  the  aforesaid  trusts 
in  regard  to  the  said  tract  of  land,  aver  that 
the  "property  is  in  such  a  condition  at  present 
that  they  cannot  enjoy  it  as  beneficially  as  they 
could  if  the  investment  were  changed.  There 
are  no  sufficient  buildings  for  the  comfort- 
able residence  of  your  orators  and  ora- 
tresses, and  they  have  no  means  to  put  such 
buildings   upon  it.    If  annually  let  to  ten- 
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ants,  while  they  reside  elsewhere,  the  land 
must  necessarily  depreciate  in  value.  A  sale 
of  the  property  and  the  investment  of  the 
proceeds  in  some  safe  security,  bearing  in- 
terest, would  be  much  more  beneficial  to 
your  orators  and  oratresses  than  its  annual 
rents  would  be.  They  therefore  ask  a  decree 
authorizing  such  sale  and  investment;"  and 
to  that  end  pray  that  said  Albert  Quesen- 
berry  be  made  a  party  to  said  bill,  and  be 
required  to  answer  the  same,  and  be  di- 
rected to  sell  the  said  land,  &c. 

By   a   certificate   annexed   to   the   bill,   it 

appears    that    on    the    same    day    the    next 

friend  therein  named,  George  S.  M.  Payne, 

made  oath  before  a  justice  of  the  peace 

487  that  ♦the  statements  therein  contained 
were  true  to  the  best  of  his  knowledge 

and  belief. 

Exhibit  A,  filed  with  the  said  bill,  is  a 
copy  of  the  deed  of  the  15th  of  November, 
1847,  before  referred  to.  "between  John  P. 
Fant  of  the  first  part,  Albert  Quesenberry  i 
of  the  second  part,  and  Julia  A.  Quesen- 
berry of  the  third  part." 

In  the  answer  of  the  said  defendant  he 
admits  the  truth  of  the  allegations  in  the 
bill,  and  submits  the  subject  to  the  discre- 
tion of  the  court;  and  by  an  affidavit  an- 
nexed to  said  answer  it  appears  that  re-  I 
spondent  made  oath  that  the  statements 
therein  contained  were  true  to  the  best  of  j 
his  knowledge  and  belief. 

In  the  only  deposition  taken  in  the  case, 
to- wit:  that  of  Richard  T.  Nalle,  which  was 
"taken  in  the  presence  of  James  Barbour, 
counsel  for  Julia  A.  Quesenberry  and  her 
infant  children,  George  S.  M.  Payne,  next 
friend  to  the  said  parties,  and  Albert  Ques- 
enberry, to  be  read  as  evidence  in"  the  said 
case;  the  said  deponent  being  first  duly 
sworn,  deposed  and  said  as  follows,  to-wit: 
"That  he  well  knows  the  land  conveyed  by 
the  late  John  P.  Fant  to  Albert  Quesenberry 
in  trust  for  his  wife  and  children,  and  he 
knows  that  the  buildings  are  insufficient  for 
the    comfortable    residence    of    the    family." 

In  the  decree  made  in  the  case  on  the  same 
day,  to-wit:  the  18th  of  June.  1850,  it  was 
decreed  "that  Albert  Quesenberry,  after 
first  advertising  the  time  and  place  of  sale 
for  at  least  six  weeks,  do  proceed  to  sell 
the  tract  of  land  in  the  bill  mentioned  at 
public  sale  to  the  highest  bidder,  upon  such 
terms  of  credit  as  he  may  deem  most  ex- 
pedient for  the  cestui  que  trust  in  the  bill 
mentioned,  and  that  he  report  his  proceed- 
ings under  this  decree  to  this  court  when- 
ever he  shall  effect  a  sale." 

On  the  21st  of  March,  1853,  the  said  com- 
missioner  reported   to   the   said   court 

488  that   in   pursuance   of   the   said   ""decree 
of  the  18th  of  June,  1850,  "he  did,  after 

having  advertised  the  same  for  six  weeks,  ex- 
pose to  sale  at  public  auction,  on  the  prem- 
ises, the  land  aforesaid,  on  the  28th  day  of 
June,  1852,  when  and  where  Winfield  S. 
Coons  became  the  purchaser  at  $8  per  acre, 
upon  the  following  terms,  to-wit:  one-third 
for  cash,  the  balance  in  five  equal  annual 
payments,  with  interest  from  the  day  of  sale, 
as  follows,  viz:"   Then  follows  a  statement 


showing  the  gross  amount  of  the  sale,  the 
expenses  deducted  therefrom,  and  the  net 
proceeds.  And  the  report  thus  concludes: 
"Leaving  in  the  hands  of  your  commis- 
sioner the  above  amount  of  $2,491.11,  for  which 
amount  the  said  Coons  has  executed  his 
bonds  as  follows:  The  first  bond  for  the 
sum  of  $816.89^,  payable  on  demand,  ii 
being  for  the  cash  payment,  and  five  other 
bonds  for  $334.84  1-5  each,  bearing  date  with 
the  first,  to-wit:  the  28th  day  of  June,  1852, 
payable  annually  for  five  years  from  the 
date  aforesaid,  with  the  interest  from  their 
dates  respectively." 

On  the  same  day,  to-wit:  the  21st  of 
March,  1853,  the  cause  coming  on  again  to 
be  heard  on  the  papers  formerly  read  and 
the  said  report  of  the  commissioner,  was 
argued  by  counsel,  on  consideration  where- 
of it  was  decreed  that  the  said  report  be 
confirmed,  and  that  the  said  commissioner 
do  execute  a  deed  with  special  warranty  to 
said  Coons  for  the  land  in  the  bill  men* 
tioned  on  payment  of  the  last  instalment  of 
the  purchase-money. 

To  the  introduction  of  which  record  the 
plaintiffs  objected,  and  moved  the  court  to 
exclude  the  same;  but  the  court,  stating 
that  it  would  only  give  to  said  record  the 
weight  to  which  it  was  entitled,  overruled 
the  said  motion;  to  which  opinion  of  the 
court  the  plaintiffs  excepted;  and  this  being 
all  the  evidence  in  the  case  the  court  ren- 
dered a  judgment  for  the  defendant;  to 
which   opinion  and  judgment  the  plaintiffs 

excepted. 
488        *!.  he  plaintiffs  applied  to  a  judge  of 
this  court  for  a  writ  of  error  to  the 
said     judgment;     which     was     accordingly 
awarded. 

The  only  assignment  of  error  made  in 
the  petition  for  a  writ  of  error  in  this  case 
is  in  these  words: 

"Your  petitioners  are  advised  that  the 
said  judgment  was  erroneous  because  they 
have  never  been  divested  of  their  interest  in 
said  tract  of  land.  The  proceedings  in  the 
county  court  of-  Culpeper  in  the  name  of 
Julia  A.  Quesenberry,  &c.,  by  George  S.  M. 
Payne,  their  next  friend,  against  Albert  Ques- 
enberry, in  which  said  land  was  decreed  to  be 
sold,  was  not  binding  upon  your  petitioners 
because  they  were  not  properly  before  the 
court.  This  proceeding  was  evidently  in- 
tended to  be  under  the  act  passed  January 
20th,  1832,  entitled  'an  act  authorizing  the 
sale  of  trust  estates  in  certain  cases.'  See 
supplement  to  the  Revised  Code,  p.  208,  ch. 
150.  But  your  petitioners  are  advised  that 
said  proceedings  were  not  in  conformity 
with  the  requirements  of  said  act,  so  as  to  bind 
these  petitioners  by  the  decree  of  said  court." 

The  court  is  of  opinion  that  the  said  pro- 
ceedings were  in  substantial,  if  not  literal, 
conformity  with  the  requirements  of  the 
said  act,  and  were  binding  on  the  parties 
thereto,  and  the  sale  made  under  the  decree 
rendered  therein  was  a  valid  sale,  and  con- 
ferred a  good  title  on  the  purchaser. 

The  subject  was  undoubtedly  within  the 
jurisdiction  of  the  court  which  rendered  the 
decree.    It   was  the  sale  of  a  trust  estate; 


477 


SI  GRATT. 


Virginia  Reports,  Annotated. 


5p0,  501,  Ml 


and  one,  too,  in  which  infants  were  inter- 
ested;  in  each  of  which  cases  the  statute 
law  existing  at  the  time  of  the  rendition  of 
the  decree  authorized  the  court  to  make  the 
same.  The  judgment  or  decree  of  a  court  of 
competent  jurisdiction  over  the  subject  mat- 
ter thereof  is  conclusive  against  the  parties 
thereto  until  it  is  set  aside  or  reversed 

500  by  some  proceeding  in  *the  case  in  the 
same  or  an  appellate  court.    It  cannot 

be  set  aside  or  annulled  in  any  collateral 
proceeding. 

•  The  authorities  on  this  subject  are  very 
numerous,  and  many  of  them  are  cited  in 
the  pointed  argument  of  the  learned  counsel 
for  the  defendant  in  error  in  this  case.  The 
following  are  cited  from  the  decisions  of  this 
court :  Fisher  v.  Bassett,  9  Leigh,  119 ;  Ballard 
&  als.  V.  Thomas  &  Ammon,  19  Gratt.  14; 
Devaughan  v.  Devaughan,  Id.  556;  and  Dur- 
rett  V.  Davis,  24  Id.  302.  And  the  following 
are  cited  from  the  decisions  of  the  supreme 
court  of  the  United  States,  some  of  which, 
he  truly  says,  "are  extremely  opposite": 
Kempe's  lessee  v.  Kennedy,  5  Cranch.  173; 
Thompson  v.  Tolmie  &  als.,  2  Pet.  R.  157; 
Ex  parte  Watkins,  3  Id.  193 ;  Vorhees  v.  Bank 
of  U.  S.,  10  Id.  449;  Grigon's  lessee  v.  Astor, 
2  How.  U.  S.  R.  319;  Florentine  v.  Barton, 
2  Wall.  U.  S.  R.  210;  Harvey  v.  Tyler,  Id. 
328;  and  McGoon  v.  Scales,  9  Id.  23. 

In  Faulkner  v.  Davis  &  als.,  18  Gratt  651, 
decided  by  this  court  in  1868.  the  subject  of 
such  sales  was  very  fully  considered  in  an 
opinion  in  which  all  the  judges  concurred. 

.  Two  other  cases  were  cited  hy  the  same 
counsel  from  the  decisions  of  this  court  to 
show  that  even  if  the  decree  for  the  sale  of 
the  land  in  controversy  were  reversed  or 
set  aside,  the  title  of  the  purchaser  would 
not  be  affected  thereby;  according  to  the 
statute  which  declares  that  "if  a  sale  of  prop- 
erty be  made  under  a  decree  or  order  of  a 
court  after  six  months  from  the  date  thereof, 
and  such  sale  be  confirmed,  though  such  decree 
or  order  be  afterwards  reversed  or  set  aside, 
the  title  of  the  purchaser  at  such  sale  shall  not 
be  affected  thereby."  The  cases  here  re- 
ferred to  are  Cooper  v.  Hepburn,  &c.,  15 
Gratt.  551;  and  Dixon,  &c.,  v.  McCue's 
adm'r,  &c.,  21  Id.  373.  The  sale  in  this  case 
was  made  more  than  six  months  after  the 
date  of  the  decree  of  sale,  and  more 

501  than   six   ♦months   after   the   Code   of 
1849  went  into  effect,  in  which   Code 

the  above  statutory  provision  was  made. 

But  there  was  really  no  ground  for  revers- 
ing or  setting  aside  the  said  decree,  even  by 
a  regular  proceeding  for  that  purpose  in  the 
same  or  an  appellate  court.  The  learned 
counsel  for  the  plaintiff  in  error  seem  to 
suppose  that  it  was  error  to  make  the  infant 
parties  plaintiffs  instead  of  defendants,  and 
that  therefore  the  decree  was  not  binding 
upon  them,  they  in  effect,  as  said  counsel 
contend,  not  being  parties  to  the  suit.  There 
is  nothing  in  the  statute  which  requires 
them  to  be  made  defendants  instead  of  plain- 
tiffs. If  they  had  been  defendants  they  would 
not  have  been  required  to  answer  in  person, 
none  of  them  being  as  much  as  fourteen  years 
of  age.   They  would  have  answered,  like  any 


other  infant  defendants,  by  a  guardian  ad 
litem.  They  appeared  in  this  case  and  filed 
their  bill  by  their  next  friend,  who  was,  no 
doubt,  a  very  fit  person  for  the  purpose,  and 
made  oath  to  the  facts  stated  in  the  bill 
which  were  also  fully  proved  by  a  witness 
who  was  examined  in  the  mode  prescribed 
by  law  in  such  cases,  and  whose  veracity  is 
unimpeached,  and  no  doubt  unimpeachable. 
And  their  mother  was  a  co-plaintiff  with 
them,  and  their  father,  who  was  the  only 
defendant  in  the  case,  also  made  oath  to  the 
truth  of  the  facts  stated  in  the  bill.  That 
father  was  selected  by  the  donor  of  the 
estate  as  the  only  trustee  to  hold  it  for  the 
benefit  of  his  wife  during  her  life  and  of  her 
children  after  her  death;  and  there  is  no 
reason  for  believing  that  he  was  unworthy 
of  the  trust  reposed  in  him. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that 
it  ought  to  be  affirmed. 

Judgment  affirmed. 


508      ♦Brown  v.  Brown's  Adm'r  &  all. 

January   Term,    1879,    Richmond. 

In  1807  B  and  A  entered  into  a  marriage  contract 
wherein  it  is  recited  that  with  a  view  to  secure  to 
A  her  separate  property  and  to  provide  for  the  is^ 
sue  of  the  marriage,  &c.,  B  covenants  with  trustees 
named,  that  after  his  just  debts  are  paid,  there  shall 
be  raised  out  of  his  estate  the  sum  of  ten  thousand 
pounds  current  money,  to  be  paid  in  preference  to 
any  voluntary  disposition  of  his  property,  whether  by 
will  or  otherwise,  and  placed  in  the  hands  of  said 
trustees  for  the  purpose  aforesaid,  and  the  further 
purpose  of  making  a  provision  for  the  said  A,  the 
said  money  to  be  raised  as  soon  as  may  be  after 
the  death  of  said  B,  and  to  be  held  by  them  in  trust 
for  the  issue  of  said  marriage,  if  there  be  any,  to 
be  held  by  them,  if  there  be  more  than  one,  as  ten- 
ants in  common,  with  beneiit  of  survivorship;  the 
said  A  to  share  the  profits  of  said  fund  during  her 
life,  she  taking  a  child's  part.  B  died  in  1841  and 
A  in  1843,  leaving  seven  children  of  the  marriage. 
B  by  his  will  made  in  1841,  referred  to  and  con- 
firmed the  marriage  contract,  and  left  the  whole  of 
his  estate  to  be  equally  divided  among  his  seven 
children:  Five  of  the  children  died  before  the  c» 
tate  of  B  was  ready  for  distribution — HsLO: 

1.  Wllla — Conatraction  of  Terms. — Looking 
to  the  deed  and  the  will  that  the  intention  of  B 
was  an  equal  distribution  among  his  children;  and 
this  intention  is  not  defeated  by  the  use  of  the 
words   "with  benefit   of  survivorship." 

2.  Same— Same— Vested  Intereat.--On  the 
death  of  A  the  interest  vested  in  the  children,  snd 
the  fund  is  to  be  divided  among  them  and  the 
children  of  those  of  them  who  have  since  died. 

This  is  the  sequel  of  the  case  of  Burton  v. 
Brown's  ex'ors  &  als.,  22  Gratt.  1.  When 
the  case  went  back  the  accounts  were  re- 
ferred to  a  cortimissioner,  and  all  the  d^bts  of 
James  Brown  the  elder  having  been  paid,  the 

Approved  in  Stone  v.  Lewis,  84  Va.  474.  See  2 
Min.   Inst.    (4th  Ed.)   1066,  1067. 
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accounts  reported  were  the  administra- 
IM)8    tion    accounts    *of   Alexander    S.    and 

Patrick  W.  Brown,  executors  of  Jas. 
Brown  the  elder,  and  of  the  distribution  of  the 
estate  among  the  parties  claiming  the  same. 
The  only  question  brought  up  to  this  court  by 
this  appeal  is  upon  the  construction  of  the 
deed  of  marriage  settlement  executed  in 
1807  by  said  James  Brown  and  Anna  Pit- 
field  Burton  previous  to  their  marriage.  As 
this  deed  had  never  been  recorded,  it  was 
of  no  avail  as  against  the  creditors  of  Brown, 
but  his  debts  having  been  paid,  the  question 
of  its  true  construction  ana  the  rights  of  the 
children  of  the  marriage  under  it  became 
important.  Of  these  children  there  were 
«even,  all  of  whom  were  alive  at  the  death 
of  James  Brown  in  1841,  and  of  Anna  Pit- 
field  Brown,  his  widow,  in  1843,  but  five  of 
whom  had  died  before  the  decrees  in  this 
case  were  made.  The  court  below  held  that 
the  seven  children  took  vested  interests 
cither  at  the  death  of  Tames  Brown  or  of 
his  widow.  And  from  this  decree  A.  Spiers 
Brown,  one  of  the  surviving  children,  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed.  The  case  is  fully  stated 
in  the  opinion  of  JUDGE  CHRISTIAN. 

Royal],  for  the  appellant. 

H.  H«  Marshall  and  Johnson,  Williams  & 
Boulware,  for  the  appellees. 

CHRISTIAN.  J.   This  case  is  before  this 
court  for  the  third  time.   Nearly  forty  years 
•have     elapsed    since     the     litigation     com- 
menced,   and   the    children    surviving,    who 
were   unborn  at   the   date  of  the   marriage 
contract  (executed  in  the  year  1807),  which 
we   are   now  called  upon   to   construe,  are 
now  aged  men.   It  is  to  be  hoped  that 
504     this  appeal  will  put  and  end  to  this  '^pro- 
tracted litigation,  and  settle  the  rights 
of  all  the  parties  finally  and  forever. 

When  the  case  was  here  in  1872  it  in- 
volved a  number  of  difficult  questions  con- 
cerning the  settlement  of  the  partnership 
transactions  of  Brown,  Rives  &  Co.,  in 
which  Robert  Burton  the  elder  was  a  part- 
ner, also  the  accounts  of  James  Brown  as  ex- 
ecutor of  Robert  Burton  the  elder,  together 
with  the  judicial  construction  %f.  the  will  of 
Robert  Burton,  Jr.,  and  other  papers,  deeds, 
and  contracts,  forming  a  fruitful  source  of 
uncertainty  and  strife  in  the  courts.  The  rec- 
ord in  that  case  was  composed  of  two  large 
printed  volumes  of  many  hundred  pages 
each.  But  as  numerous  as  were  the  ques- 
tions then  brought  up  and  decided  by  this 
court,  the  question  now  to  be  determined 
was  not  presented  in  that  record,  and  was 
raised  for  the  first  time  when  the  case  was 
sent  back  to  the  chancery  court  for  further 
proper  accounts,  ordered  by  the  decree  of 
this  court  to  be  taken  before  its  commissioner. 

The  only  question  we  have  now  to  deter- 
mine is,  what  is  the  true  construction  to  be 
given  to  certain  provisions  of  the  deed  of 
marriage  settlement  entered  into  on  the  9th 
day  of  October,  1807,  between  James  Brown 
and  Anna  P.  Burton,  his  intended  wife. 
These  provisions  are  as  follows: 


"And  further,  in  order  more  effectually  to 
provide  for  the  children  of  the  said  mar- 
riage, the  said  James  hereby  covenants  and 
agrees  with  the  said  John  P.  Braddick,  Charles 
Johnson,  Charles  J.  Macmurdo,  that  after  his 
just  debts  there  shall  be  raised  out  of  his 
estate  the  sum  of  ten  thousand  pounds  cur- 
rent money,  to  be  paid  in  preference  to  any 
voluntary  disposition  of  his  property, 
whether  by  will  or  otherwise,  and  placed  in  the 
hands  of  the  said  trustees,  for  the  purpose 
aforesaid,   and    the    further   purpose   of 

505  making  ♦a  provision  for  the  said  Anna 
P.,  the  said  money  to  be  raised  as  soon  as 

may  be  done  after  the  decease  of  the  said 
James  Brown,  and  to  be  held  by  them  in  trust 
for  the  issue  of  said  marriage,  if  there 
be  any,  to  be  held  by  them,  if  there  be  more 
than  one,  as  tenants  in  common,  with  benefit 
of  survivorship,  and  if  but  one  child,  then  the 
estate  to  belong  to  such  child;  and  in  either 
case  the  said  Anna  P.  shall  be  entitled  to  share 
the  profits  of  the  said  ten  thousand  pounds 
during  her  life  in  the  following  proportions: 
that  is  to  say,  if  there  be  only  one  child, 
she  is  to  receive  for  life,  after  the  decease 
of  the  said  Brown,  one-third  of  the  said 
profits  for  life,  and  no  more;  and  if  there  be 
more  than  one  child,  she  is  in  no  event  to 
have  more  than  the  profits  of  a  child's  part; 
and  if  the  children  of  the  said  marriage 
should  all  of  them  die  before  attaining  the 
age  of  twenty-one,  then  so  much  of  the 
said  sum  of  ten  thousand  pounds  as  shall 
remain  after  providing  as  is  herein  above 
set  forth  for  said  Anna  P.,  to  be  disposed  of 
as  part  of  the  estate  of  the  said  James 
Brown,  in  like  manner  as  if  provision  had  not 
been  made  for  the  issue  aforesaid;  and  if 
there  shall  be  no  issue  of  the  said  marriage 
living  at  the  death  of  the  said  James  Brown, 
then  the  said  trustee  shall  pay  unto  the  said 
Anna  P.,  out  of  the  said  profits,  the  sum  of 
five  hundred  pounds  current  money,  annually 
during  her  life,  and  no  longer,  and  the  sur- 
plus of  the  said  sum  of  ten  thousand  pounds,  as 
well  profits  as  principal,  to  be  and  remain  a 
part  of  the  estate  of  the  said  James  Brown; 
the  said  annuity  of  five  hundred  pounds  to  be 
paid  in  half-yearly  payments." 

None  of  the  contingencies   mentioned  in 
the    foregoing    provision    ever    happened. 
There  was  issue  of  the  marriage — seven  in 
number.    None  of  them  died  before  attain- 
ing the  age  of  twenty-one  years,  and 

506  all  ♦were  living  at  the  death  of  James 
Brown  and  of  his  wife,  Anna  Pitfield 

Brown. 

James  Brown  departed  this  life  in  March, 
1841,  having  first  made  and  published  his 
last  will  and  testament,  which  bears  date 
January  1st,  1841,  and  was  duly  admitted  to 
probate  and  record.  His  will  contains  the 
following   provision: 

"Whereas  by  virtue  of  a  deed  of  marriage 
settlement  entered  into  between  myself  and 
my  wife,  Anna  Pitfield  Brown,  on  the  9th 
day  of  October,  1807,  in  which  I  ordered  to 
be  raised  out  of  my  estate  the  sum  of  ten- 
thousand  pounds  currency,  in  preference  to 
any  voluntarj^  disposition  of  my  property, 
whether  by  will  or  otherwise,  and  held  for  her 
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use,  &c.,  &c.,  which  deed  not  having  been 
recorded  may  be  held  as  annulled  agreeable 
to  the  laws  of  this  commonwealth;  now,  in 
pursuance  of  said  deed,  be  it  here  distinctly 
understood,  I  will  and  devise  the  same  by 
this  writing  to  be  put  in  full  power  and 
force,  and  now  fully  confirm  the  same." 

Looking  to  these  provisions  of  the  deed  of 
marriage  settlement  and  the  will  of  James 
Brown,  which  "confirms  and  puts  in  full 
power  and  force"  said  deed  in  all  respects, 
we  have  now  to  declare  what  is  the  true 
construction  to  be  given  to  the  words  found 
in  said  deed  "to  be  held  by  them,  if  more  than 
one,  as  tenants  in  common,  with  benefit  of  sur- 
vivorship." In  solving  this  question  the  con- 
trolling, if  not  only  legitimate  enquiry  is, 
what  was  the  intention  of  the  grantor  and 
testator,  James  Brown,  in  the  use  of  these 
words?  In  ascertaining  that  intention,  wc 
cannot  rely  upon  any  fixed  course  of  con- 
struction founded  upon  arbitrary  rules  and 
technical  principles;  but  that  intention  is 
best  deduced  from  the  terms  and  provisions 
of  both  the  deed  of  marriage  settlement  and 
the  will  of  James  Brown,  viewed  in  the 

507  light  of  the  circumstances  which  *'at- 
tended  the  execution  oi  these  two  in- 
struments. In  this  case  we  may  look  not 
only  to  the  deed  of  marriage  settlement,  but 
to  the  will  of  James  Brown;  indeed,  we 
must  look  to  both,  to  aid  us  in  the  interpre- 
tation of  the  true  intention  of  the  grantor 
and  testator,  because  the  deed  of  settlement 
being  recognized  and  reaffirmed  in  the  will, 
is  as  much  a  part  of  the  will  itself,  so  far 
as  the  provisions  we  are  considering  are 
concerned,  as  if  it  was  literally  and  entirely 
incorporated  therein. 

In  seeking  for  the  true  interpretation  of 
the  language  used,  we  are  not  tied  down  to 
the  literal  words,  however  technical  and  of 
whatever  established  legal  signification  they 
may  be,  when  read  abstractly  in  a  single 
phrase;  but  must  read  them  and  interpret 
them  in  their  relation  to  other  terms  and  pro- 
visions of  the  instrument  in  which  they  occur. 
The  subject  matter  of  the  contract,  the  general 
purpose  and  object  of  the  contracting  par- 
ties, or  of  the  testator,  shown  by  the  instru- 
ment itself,  has  always  been  considered  a 
just  foundation  for  giving  the  words  of  an 
instrument  an  interpretation,  when  con- 
sidered relatively,  different  from  that  which 
they  would  receive  in  the  abstract.  The  pro- 
vis'nrs  of  the  whole  writinsT  taken  together, 
and  showing  the  general  design  and  purpose 
to  be  accomplished,  is  a  just  medium  of  in- 
terpretation of  the  language  and  meaning 
of  the  parties  in  relation  to  it.  1  Greenl.  Ev. 
§§  286,  287,  and  cases  there  cited. 

The  great  object  being  to  discover  the 
intention,  the  court  may  put  itself  in  the 
place  of  the  parties,  and  then  see  how  the 
terms  of  the  mstrument  affect  the  property 
or  subject  matter. 

Applying  these  rules  of  interpretation  to 
the  case  before  us,  and  looking  first  to  the 
deed  of  marriage  settlement,  we  discover 
that  it  is  the  declared  purpose  of  that  instru- 
ment— first,  to  secure  to  Mrs.  Burton, 

508  whom  ♦he  was  about  to  marry,  her  sep- 


arate estate,  and  second,  to  provide  for  the 
issue  of  the  marriage.  This  purpose  is 
plainly  declared  in  the  first  clause  of  the 
deed  in  distinct  and  unequivocal  terms,  as 
follows:  "Whereas  a  marriage  is  shortly 
intended  to  be  solemnized  between  the  said 
James  Brown  and  Anna  P.  Burton,  now 
this  indenture  witnesseth,  that  for  and  in 
consideration  of  the  premises,  and  for  and 
in  consideration  of  the  sum  of  one  dollar  by 
the  said  John  P.  Braddick,  Charles  Johnston, 
and  Charles  J.  Macmurdo,  to  the  said  James 
Brown  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  and  with  a  view  to 
secure  to  the  said  Anna  P.  Burton  her  separate 
property  and  to  provide  for  the  issue  of  said 
marriage,"  &c.,  &c.  After  securing  to  Mrs. 
Burton  her  separate  estate,  the  deed  pro- 
vides: "And  further,  in  order  more  effectu- 
ally to  provide  for  the  children  of  the  mar- 
riage *  ♦  *  there  shall  be  raised  out  of 
his  estate  the  sum  of  ten  thousand  pounds, 
current  money,  to  be  paid  in  preference  to 
any  voluntary  disposition  of  his  property, 
by  will  or  otherwise,  and  placed  in  the  hands 
of  said  trustees  for  the  purpose  aforesaid, 
*  *  ♦  to  be  held  by  them  in  trust  for 
the  issue  of  said  marriage."  Now,  up  to  this 
time  there  cannot  be  a  doubt,  nor  is  there 
a  word  that  can  raise  a  doubt,  that  the  plain 
intention  of  James  Brown  was  to  provide 
for  the  issue  of  the  marriage,  for  all  and 
not  a  part;  to  provide  for  all  his  children 
alike,  and  not  alone  for  that  child  which 
might  happen  to  be  the  last  survivor  of 
them  all.  Such  intention  is  plain  from  the 
very  terms  of  the  deed  up  to  the  point 
where  it  uses  the  words  "to  be  held  by 
them,  if  there  be  more  than  one,  as  tenants 
in  common,  with  benefit  of  survivorship." 
How  for  the  use  of  these  words  upon  the 
true  interpretation  to  be  given  them  will 
control  and  affect  the  plainly  declared  pur- 
pose and  object  of  the  deed  will  be  consid- 
ered presently. 
509  *Now,  leaving  for  a  moment  the 
deed  of  marriage  settlement,  and  look- 
ing to  the  will  of  James  Brown,  wc  find 
that  after  the  payment  of  debts  and  legacies 
he  devised  the  whole  of  his  estate,  real  and 
personal,  to  his  seven  children,  to  be  equally 
divided  between  them.  It  will  thus  be  seen 
that  both  in  the  deed  of  settlement  in  the 
provisions  above  quoted,  and  by  the  will  of 
the  testator,  equality  of  distribution  among 
his  children,  and  not  inequality,  was  fully 
declared  as  the  purpose  and  object  of  both 
instruments.  It  is  true  that  the  rights  of 
the  children  were  fixed  by  the  marriage  set- 
tlement, and  could  not  be  affected  by  the 
will  of  James  Brown;  but  ^e  refer  to  the 
will  as  well  as  to  the  deed  to  show  that  on 
the  part  of  James  Brown,  at  least,  (the 
grantor  and  testator,)  equality  of  distribu- 
tion among  his  children,  and  not  inequality, 
was  his  declared  intention  and  fixed  purpose. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellant  that  the  words  "to  be  held 
bv  them  as  tenants  in  common,  with  benefit 
of  survivorship,"  are  the  all-controlling 
words  in  this  contract;  that  these  words 
are   of   plain   legal    signification   and  fixed 
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meaning  by  judicial  construction,  and  that 
they  determine  the  rights  of  James  Brown's 
children,  and  the  nature  and  extent  of  the  es- 
tate they  take  under  the  marriage  contract. 
He  insists  that  by  the  use  of  these  words 
James  Brown  intended  that  his  children  should 
enjoy  in  equal  shares  the  profits  of  the  fund 
(ten  thousand  pounds)  to  be  raised  for  them, 
and  as  each  died  the  profits  were  to  be  divided 
among  those  remaining,  until  finally  the  sole 
survivor  would  succeed  to  the  whole  fund. 

This  construction,  so  at  variance  with  the 
declared  purpose  of  the  grantor  to  provide 
for  his  issue,  and  which  would  at  some  in- 
definite period  give  the  whole  fund  to  the 
last  survivor  of  unborn  children,  without  any 
provision  for  the  families  of  those  who 
510  had  died,  can  only  be  ^given  in  a  case 
so  plain  as  to  compel  the  court  to 
adopt  it,  by  some  rigid  and  arbitrary  rule  of 
law,  from  which  there  is  no  escape  or  evasion. 

To  maintain  his  position  the  learned  counsel 
for  the  appellant  relies  upon  certain  English 
cases,  and  aflirms  that  at  the  date  of  the 
deed  of  settlement  (1807)  the  words  used 
by  the  grantor,  "tenants  in  common  with 
benefit  of  survivorship,"  had  a  fixed  legal 
signification,  established  by  the  decisions  of 
the  English  courts,  and  are  capable  of  but 
one  construction,  and  that  is,  that  when  such 
words  are  used  the  period  of  distribution, 
that  is,  the  period  at  which  the  fund  abso- 
lutely vests,  is  the  death  of  all  Ihe  donees  ex- 
cept the  last  survivor,  and  cannot  be  referred 
to  the  death  of  the  testator  or  grantor,  or  to 
any  other  particular  event.  In  other  words, 
his  construction  of  his  provision  is,  that 
upon  the  death  of  James  Brown  his  chil- 
dren took  under  the  marriage  settlement  a 
vested  interest  in  the  fund  liable  to  be  di- 
vested by  dying,  not  being  the  longest  liver 
of  all.  According  to  his  contention,  all  the 
children  had  a  vested  equal  interest  in  the 
profits  of  the  fund,  and  each  a  contingent 
interest  in  the  whole  fund  dependent  upon 
his  or  her  being  the  longest  liver  of  them  all. 

An  examination  of  the  English  cases  will 
show  that  certainly  as  far  back  as  1807, 
when  this  deed  of  marriage  settlement  was 
executed,  there  was  no  such  uniform  and 
unvarying  rule  of  construction  of  the  words 
"with  benefit  of  survivorship,"  or  words  of 
like  import,  established  by  the  English 
courts.  On  the  contrary,  the  cases  on  the 
subject  were  conflicting  and  seemingly  ir- 
reconcilable. 

This  conflict  of  opinion  has  been  noticed 
and  commented  upon  in  two  cases  in  this 
court.  See  Hansford  v.  Elliott,'  9  Leigh,  79; 
and  Martin,  adm'r,  v,  Kirby,  adm'r,  11 
Gratt.  69. 
In  the  former  case,  Judge  Parker  deliv- 
ering the  opinion  of  the  court,  after  ref- 
611  erence  to  many  of  the  English  *cases, 
was  of  opinion  that  the  weight  of  au- 
thority in  the  English  courts  was  in  favor 
of  the  doctrine  that  the  period  of  survivor- 
ship, where  a  different  intent  was  not  plamly 
manifested,  should  be  referred  to  the  death 
of  the  testator.  He  was  of  opinion  that  the 
cases  which  afHrmed  a  contrary  doctrine  were 
easy  to  be  reconciled  upon  the  special  cir- 


cumstances of  those  cases.  This  case  was 
decided  in  1837.  In  Martin,  adm'r,  v.  Kirby, 
adm'r,  11  Gratt.  p.  67,  Judge  Lee,  in  refer- 
ring to  Judge  Parker's  opinion,  says  he  does 
not  concur  with  Judge  rarker  that  the  pre- 
ponderance of  the  English  authorities  are 
m  favor  of  the  rule  making  the  words  of 
the  survivorship  relate  to  the  period  of  the 
testator's  death.  He  says  the  cases  are  di- 
rectly conflicting  and  irreconcilable,  and  re- 
marks that  "in  the  earlier  cases,  almost  with- 
out an  exception,  it  will  be  found  that  the 
words  of  survivorship  have  been  held  to 
refer  to  the  period  or  the  testator's  death" 
(and  he  cites  a  number  of  cases).  On  the 
other  hand,  numerous  cases  are  to  be  found 
affirming  a  different  rule,  and  referring  the 
words  of  survivorship  to  the  death  of  the 
tenant  for  life,  or  other  prior  particular  es- 
tate; and  he  cites  a  number  of  cases  affirm- 
ing this  view.  Vide  cases  cited,  p.  68,  many 
of  which  are  the  same  cited  in  argument  here. 
He  then  observes  that  whatever  might  be  the 
safest  and  soundest  rule  of  construction,  and 
that  best  adapted  to  promote  the  intention  of 
the  testator,  the  preponderance  of  the  English 
authorities  is  now  in  favor  of  the  rule  making 
the  words  of  survivorship  relate  to  the  expi- 
ration of  the  previous  particular  estate,  to  the 
period  of  the  distribution  of  the  subject  of 
the  gift,  rather  than  to  the  death  of  the  tes- 
tator. But  Judge  Lee,  after  expressing  this 
opinion,  differing  from  Judge  Parker,  as  to 
the  preponderance  of  the  English  cases,  im- 
mediately adds:  "But  it  may  admit  of  very 
grave  questions  whether  this  is  a  subject 
upon  which  anything  like  a  fixed  rule  of 
construction  can  be  established.  The 
512  question,  and  the  *only  legitimate  en- 
quiry, is,  what  is  the  intention  of  the 
testator." 

A  careful  examination  of  the  English  cases 
has  convinced  me  that  the  English  courts 
have  established  no  such  fixed  and  invariable 
rule  of  construction  as  that  insisted  upon  by 
the  learned  counsel  for  the  appellant. 

Even  in  the  English  cases  which  hold  that 
the  period  of  survivorship  relates  to  the  period 
of  distribution,  and  not  to  the  death  of  the 
testator,  the  general  rule  is  always  con- 
trolled by  the  special  intent  shown  by  the 
whole  instrument. 

It  is  impossible  in  the  limits  of  an  opinion 
to  pass  in  r^iew  all  the  English  cases  on 
this  subject,  and  it  is  sufficient  to  say,  after 
careful  examination,  that  they  do  not  estab- 
lish any  such  fixed  and  uniform  rule  as  that 
contended  for. 

But  there  is  a  case  decided  by  Lord  Al- 
vanley,  just  a  few  years  before  the  deed  of 
marriage  settlement  we  are  considering  was 
executed,  and  reported  in  3  Ves.  R.  450, 
which  gives  to  the  words  "with  benefit  of 
survivorship"  a  very  different  construction 
from  that  contended  for  by  the  appellant's 
counsel.  It  is  the  case  of  Maberly  v.  Strode, 
and  was  decided  just  fifty  years  after  the 
case  of  Haws  v.  Haws,  and  thirty  yrars  after 
the  case  of  Rose  v.  Hill,  so  much  relied  on  by 
the  appellants'  counsel  as  establishing  the  rule 
contended  for.  In  that  case  the  clause  for 
construction  in   the  testator's   will   was   as 
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follows:  *'But  in  case  my  son  shall  die  un- 
married and  without  issue,  »  *  ♦  then 
and  in  such  case  in  trust  to  assign  and 
transfer  the  principal  of  such  funds  and 
securities  unto  my  nephews,  William  and 
James  Strode,  in  equal  proportions,  share 
and  share  alike,  (his,  her.  and  their  issue,  or 
the  issue  of  either  of  them,  to  take  their 
parents'  share,)  with  benefit  of  survivorship 
to  my  said  nephews  and  niece."  Upon  the 
construction    of    these     words     (the     same 

words  used  in  the  deed  of  settlement 
513     *before  us)  it  was  held  that  "words  of 

survivorship  added  to  a  tenancy  in 
common,  in  a  will,  are  to  be  applied  to  the 
death  of  the  testator  unless  an  intention  to 
postpone  the  vesting  is  apparent."  It  is  in- 
structive to  read  Lord  Alvauly's  opinion  in 
this  case,  as  showing  the  conflict  of  views 
on  this  question  at  that  time,  only  a  few 
years  before  the  execution  of  the  marriage 
contract  before  us,  and  as  settling,  by  his 
opinion,  that  there  was  no  arbitrary  rule  of 
construction  which  gave  to  these  words, 
"with  benefit  of  survivorship,"  a  fixed  legal 
signification.  At  the  expense  of  protracting 
this  opinion  beyond  a  reasonable  length,  I 
cannot  refrain  from  giving  an  extract  from 
his  opinion,  as  it  is  a  case  exactly  in  point. 

He  says  (p.  455) :  "The  other  question  (i. 
e.  the  question  to  what  period  the  words  of 
survivorship  relate)  admits  of  more  doubt; 
but  in  the  opinion  I  have  formed  upon  the 
words  of  survivorship  I  found  myself  upon 
what  I  thought  myself  warranted  to  do  in 
Perry  v.  Woods  (ante  204),  when  I  had  oc- 
casion to  look  into  all  the  authorities,  and  I 
relied  upon  Stringer  v.  Phillips,  followed  by 
Roebuck  v.  Dean,  which  is  almost  exactly 
the  present  case;  and  there  the  lord  chan- 
cellor thought  himself  warranted  to  follow 
Stringer  v.  Phillips.  All  the  cases  were  con- 
sidered in  Perry  v.  Woods;  and  Brograve  v. 
Winder,  2  Ves.  R.  634,  was  urged  as  an  au- 
thority that  the  lord  chancellor  had 
changed  his  opinion.  I  have  looked  into 
these  cases,  rather  wishing  to  found  my 
opinion  upon  them.  Roebuck  v.  Dean  is  as 
near  this  case  as  can  be.  Lord  Bindon  v. 
Lord  Suffolk  seems,  as  the  lord  chancellor 
said,  to  have  had  a  very  odd  fate  in  the 
house  of  lords.  Considering  Stringer  y. 
Phillips,  recognized  by  Lord  Hardwick,  his 
lordship  thought  it  safer  to  adhere  to  that. 
It  is  very  true  in  Brograve  v.  Winder,  he 
was  of  opinion  the  words  were  such  as 
plainly  proved  the  vesting  was  postponed; 

he  gives  his  reasons,  but  does  not  re- 
614    tract    what    *he    said    in    Roebuck    v. 

Dean,  but  founds  himself  upon  the  words 
— from  which  it  plainly  appeared  that  the 
time  of  distribution  was  the  time  to  which  the 
words  were  meant  to  applv.  I  followed  that 
(Roebuck  v.  Dean)  and  Stringer  v.  Phillips 
in  Perry  v.  Woods.  This  case  is  very  nearly 
the  same  as  these,  perhaps  stronger."  After 
this  reference  to  the  authorities.  Lord  Al- 
vanley  concludes  as  follows  (and  we  may 
adopt  his  langruage  in  this  case)  :  "Upon  these 
authorities,  I  am  of  the  opinion  that  upon 
these  blind  words  ('with  benefit  of  survivor- 
ship,' the  same  used  in  the  case  before  us) — 


upon  these  blind  words,  the  safest  and  sound- 
est construction,  best  warranted  by  the  author- 
ities, most  beneficial  to  the  parties,  most  likely 
to  be  that  intended,  is  that  the  meaning  is, 
such  as  shall  survive  the  testator,  and  that 
it  is  not  meant  that  it  should  remain  in  con- 
tingency, and  vest  only  in  such  as  should 
happen  to  survive  the  son,  with  the  chance 
of  the  whole  being  lost  and  a  total  intes- 
tacy   occasioned." 

This  case  was  decided  in  1797.  just  ten 
years  before  the  marriage  contract  was 
executed,  and  is  the  last  English  case  I  can 
find  before  1807.  This  case  is  in  utter  re- 
pugnance to  the  doctrine  contended  for  here 
by  the  appellant's  counsel.  See  also  Stringer 
V.  Phillips,  1  Eq.  Ca.  Ab.  293;  and  specially 
Roebuck  v.  Dean,  2  Ves.  R.  265.  In  that 
case  testatrix  gave  stock  to  trustees  in  trust 
to  pay  dividends  to  her  niece  for  life,  and 
after  her  decease  that  the  stock  should  be 
equally  divided  among  the  brother  and  four 
sisters  of  the  testatrix,  and  in  like  manner 
to  the  survivors  or  survivor  of  them.  This 
was  declared  to  be  a  tenancy  in  commoo 
between  those  alive  at  the  death  of  the 
niece  and  the  representatives  of  such  as 
died   in    her   lifetime. 

It  is  proper  to  remark  before  passing 
from  the  English  authorities,  that  in  the 
case  of  Haws  v.  Haws,  so  much  relied  on  as 
establishing  die  rule  contended   for,  the  lord 

chancellor  said  this  case  stands  on  its 
515     own    circumstances,    '^divested   of  all 

authorities,  yet  consistent  with  all. 

I  have  thus  considered  at  length  the  Eng- 
lish cases  because  they  were  relied  on  as 
establishing  the  rule  of  construction  of  the 
words  used:  "with  benefit  of  survivorship." 
While  there  is  no  case  in  this  court  in  which 
this  precise  question  has  arisen,  or  these 
words  have  been  construed,  yet  the  doctrine 
of  this  court  on  the  general  subject  of  the 
survivorship  has  been  clearly  affirmed  in 
several  decisions,  which  are  opposed  to  any 
rule  which  refers  the  period  of  survivor- 
ship to  an  indefinite  period,  when  the  last 
survivor  only  shall  be  living,  as  the  period 
for  the  enjoyment  of  the  fund.  See  Hans- 
ford V.  Elliott,  9  Leigh,  79;  Martin,  adra'r, 
z/.  Kirby,  11  Gratt.  67;  Stone's  ex'or  v.  Nich- 
olson, 27  Gratt.  1,  and  cases  cited  in  the 
opinions  of  Judges  Parker  and  Lee. 

Both  upon  principle  and  authority  I  am 
of  opinion  that  the  words  in  the  marriage 
settlement  before  us  do  not  limit  the  enjoy- 
ment of  the  fund  to  the  last  survivors  of  the 
children  of  James  Brown,  but  that  they  re- 
fer to  the  death  of  Mrs.  Brown.  Those  who 
succeeded  her  took  an  equal  interest  in  the 
fund.  Upon  a  fair  and  legal  construction 
of  the  words  of  survivorship,  the  period  of 
distribution  relates  to  the  death  of  Mrs. 
Brown,  and  not  to  the  death  of  all  the 
donees  save  the  last  survivor. 

I  would  fix  that  period  at  the  death  of 
Mrs.  Brown  rather  than  to  the  death  of  the 
grantor,  James  Brown,  because  the  fund  was 
not  to  be  created  until  after  the  death  of 
Brown,  and  after  the  payment  of  all  his  debts 
and  legacies;  and  for  the  further  reason  that 
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during  the  life  of  Mrs.  Brown  she  is  en- 
titled to  a  certain  portion  of  the  profits  of 
said  fund  contingent  upon  the  number  of  chil- 
dren that  might  be  the  fruit  of  the  marriage. 
I  would,  therefore,  fix  the  period  to  which  the 
words  of  survivorship  relate  at  the  death  of 
Mrs.  Brown,  and  not  the  death  of  the  tes- 
tator. Practically,  it  can  make  no 
516  *diflFerence  in  the  decree  of  the  court 
below,  inasmuch  as  the  children  all 
survived  both  James  Brown  afid  his  widow. 
The  effect  will  be  the  same  whether  the 
period  of  distribution  be  referred  to  ihe 
death  of  James  Brown  or  to  that  of  Mrs. 
Brown. 

The  construction  which  we  have  given  to 
the  marriage  settlement  is  that  which  is 
fully  warranted  by  the  authorities,  and  which 
carries  into  effect  the  plain  meaning  and  in- 
tention of  the  parties,  without  resorting  to 
the  unusual  and  unnatural  interpretation 
which  presupposes  an  intention  to  give  the 
whole  fund  at  an  indefinite  period,  it  may 
be  nearly  a  century  afterwards,  to  the 
longest  liver  of  the  unborn  children  of  a 
prospective  m*arriage.  Upon  the  whole  case, 
I  am  of  opinion  that  there  is  no  error  in  the 
decree  of  the  chancery  court,  and  that  the 
same    be    affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  CHRISTIAN,  J. 

Decree  affirmed. 


517       ^Piedmont  &  Arlington  Life  Ins.  Co. 

V.  McLean. 

January   Term,    1879,    Richmond. 

Fire  Inavrance — ^Forfeiture  of  Policy — 
'VTalver  by  Avent.* — The  assistant  secretary  of 
a  life  insurance  company  held  to  have  authority  to 
waive  the  forfeiture  of  a  policy  for  the  failure  to 
pay  the  premium  on  the  day  it  was  due,  and  to 
reinstate    the    policy. 

This  is  the  sequel  of  the  case  of  McLean 
V.  Piedmont  &  Arlington  Life  Ins.  Co.,  29 
Gralt.  361.  The  judgment  was  then  re- 
versed because  the  court  below  had  excluded 
parol  evidence  tending  to  prove  a  waiver  of 
the  forfeiture  of  the  policy  in  which  the  ac- 
tion was  founded.  After  the  cause  went  back 
to  the  circuit  court  it  came  on  for  trial  again 
on  the  6th  of  February,  1877,  when  there  was 
a  verdict  and  judgment  for  the  plaintiff. 
And  the  company  obtained  a  writ  of  error 
and  supersedeas  from  a  judge  of  this  court. 

Two  exceptions  were  taken  by  the  de- 
fendant. When  the  evidence  had  been  intro- 
duced, the  plaintiff  moved  the  court  for  an 
instruction,  which  was  given;  and  then  the 
defendant  moved  the  court  to  give  an  in- 
struction, which  the  court  pave  with  an  ad- 
dition thereto;  to  which  addition,  and  the 
refusal  to  give  the  instruction  asked  by  the 
fendant  without  said  addition,  the  defendant 
excepted-    These  instructions  are  as  follows: 

*Fire  Inavrance — Forfeltare  of  Policy — 
Waiver  by  Aarent. — See  Goc.  Home  Ins.  Co.  v. 
Kinnier'a  adm'x,  28  Gratt.  88  and  note;  Morotock  Ins. 
Co.  ▼.  Pankey.  91  Va.  259. 


"If  the  jury  believed  from  the  evidence  that 
Darrow  failed  to  pay  the  quarterly  premiums 
that  fell  due  on  the  22d  of  October,  1874,  and 
the  22d  January,  1875,  on  the  days  when  they 
became  due,  and  if  they  believe  that  by  rea- 
son thereof  he  had  forfeited  his  right 

518  *to  the  policy;  but  if  they  further  be- 
lieve from  the  evidence  that  the  de- 
fendant, by  its  officers,  waived  or  agreed  to 
waive  any  claim  which  it  might  have  that 
said  policy  had  become  forfeited  for  non- 
payment of  the  premiums  due  on  those 
days,  and  agreed  to  receive  the  said  back 
premiums  from  Darrow  or  the  assured,  and 
that  the  said  back  premiums  were  paid  on 
the  faith  of  this  agreement,  then  they  must 
find  for  the  plaintiff." 

Which  instructions  the  court  gave;  and 
thereupon  the  defendant  moved  the  court 
to  instruct  the  jury  as  follows: 

"If  the  jury  believe  from  the  evidence 
that  Darrow  neither  paid  nor  tendered  pay- 
ment of  the  premiums  due  on  the  policy  in 
suit  October  22,  1874,  and  January  22d, 
1875,  until  January  30th.  1875,  th«en  the  jury 
must  find  for  the  defendant,  unless  they 
find  that  the  forfeiture  thereby  occasioned 
had  been  waived  by  the  company,  or  by 
some  officer  authorized  to  make  such 
waiver;  and  if  such  waiver  was  conditional, 
then  that  said  conditions,  the  same  being 
lawful,  have   been   fulfilled. 

"The  j^ury  are  further  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  failure  to  pay  any  premium 
on  the  day  it  fell  due  was  excusable  under 
the  conditions  of  the  policy,  or  was  subse- 
quently waived  by  the  defendant. 

"If  the  jury  believe  that  the  reinstate- 
ment of  the  policy  on  the  receipt  of  lapsed 
premiums  was  ui>on  the  condition  that  the 
insured  was  in  good  health  at  the  time  pf 
such  reinstatement,  they  must  find  for  the 
defendant,  if  there  is  evidence  tending  to 
show  that  Higgins  was  not  in  such  health, 
and  no  evidence  to  the  contrary." 

Which  the  court  modified  by  adding  the 
following  words: 

519  ♦"If  the  jury  believe  from  the  evi- 
dence that  Darrow  neither  paid  nor  ten- 
dered payment  of  the  premiums  due  on  the  pol- 
icy in  suit  October  22d,  1874,  and  January  28d, 
1875,  until  January  30th,  1875,  then  the  jury 
must  find  for  the  defendant,  unless  they  find 
that  the  forfeiture  thereby  occasioned  had  been 
waived  by  the  company,  or  by  some  officer  au- 
thorized to  make  such  waiver,  the  assistant 
secretary,  J.  J.  Hopkins,  in  this  case,  being  so 
authorized;  and  if  such  waiver  was  condi- 
tional, then  that  said  conditions,  the  same 
being  lawful,  have  been  fulfilled. 

"The  jury  are  further  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff,  to 
show  that  the  failure  to  pay  any  premium 
on  the  day  it  fell  due  was  excusable  under 
the  conditions  of  the  policy,  or  was  subse- 
quently waived  by  the  defendant. 

"If  the  jury  believe  that  the  reinstatement 
of  the  policy,  on  the  receiot  of  lapsed  pre- 
miums, was  upon  the  condition  that  the  in- 
sured was  in  good  health  at  the  time  of  such 
reinstatement,   they  must  find   for  the  dc- 
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fendant,  if  there  is  evidence  tending  to 
show  that  Higgins  was  not  in  such  health, 
and  no  evidence  to  the  contrary/* 

After  the  verdict  had  been  rendered  the 
defendant  moved  the  court  to  set  it  aside 
and  grant  a  new  trial  of  the  cause  on  the 
ground  that  the  verdict'  was  contrary  to  the 
evidence;  and  the  bill  of  exception  sets  out 
all  the  evidence.  It  is  impossible  to  state 
the  evidence,  nor  is  it  necessary.  It  is  di- 
rectly conflicting  on  the  question  of  waiver. 

A.  M.  Keiley,  for  the  appellant. 
Wm.  L.  Royal,  for  the  appellee. 

ANDERSON,  J.    In  the  petition  for  the 
writ  of  error  the  plaintiff  in  error  says: 

520  "This  cause  has  already  *been  before 
the  supreme  court,  and  the  facts  are 

in  no  respect  different  from  those  presented 
at  the  former  hearing."  It  is  also  said  that 
the  only  questions  presented  on  the  record 
are — first,  whether  the  secretary  had  the 
power  to  waive  an  admitted  forfeiture?  and, 
second,  whether  in  point  of  fact  he  did  so 
waive  the  forfeiture? 

I  cannot  find  from  the  record  that  the 
forfeiture  is  anywhere  admitted.  The  pol- 
icy had  been  cancelled  by  the  company  for 
the  supposed  non-payment  of  the  July,  1874, 
quarterly  premium.  But  when  the  assist- 
ant secretary  was  satisfied  that  the  premium 
was  paid  to  the  compan)r's  agent,  who  had 
failed  to  account  for  it,  he  admitted  that  the 
cancellation  was  wrong,  and  that  the  as- 
sured had  not  incurred  a  forfeiture.  At  the 
former  hearing  (only  four  judges  sitting) 
the  court  was  equally  divided  upon  the  ques- 
tion of  forfeiture.  I  beg  to  refer  to  my 
opinion  (29  Gratt.  364)  for  the  grounds 
upon  which  I  held  that  the  plaintiff  below 
had  not  incurred  a  forfeiture. 

Whether  he  had  or  not,  turned  mainly  on 
the  question,  whether,  if  the  company  re- 
voked the  authority  of  its  agent  at  New- 
bern.  North  Carolina,  to  whom  the  quarterly 
payments  had  been  regularly  made,  in  compli- 
ance with  the  requirement  of  the  company, 
and  with  its  approval  during  the  existence 
of  the  policy,  embracing  the  quarterly  pay- 
ment of  five  annual  premiums,  it  was  not 
the  duty  of  the  company  to  notify  Mr.  Dar- 
row,  who  resided  in  the  city  of  New  York, 
at  a  great  distance  from  Newbern,  where 
the  premiums  had  always  theretofore  been 
paid,  who  was  the  known  and  acknowledged 
assignee  and  holder  of  the  policy,  and  by  whom 
the  premiums  had  been  paid,  and  were  pay- 
able, as  was  known  to  the  company,  and  to 
have  informed  him  to  whom  and  where  pay- 
ment of  his  premiums  should  thereafter 

521  be  made,  I  held  the  affirmative  ♦of  this 
proposition,  and  now  hold  that  inas- 
much as  it  plainly  appears  from  the  record 
that  Darrow  was  ready  and  desirous  to  pay 
the  premiums  as  they  were  severally  due 
and  payable,  and  that  he  was  only  prevented 
by  the  fault  and  gross  negligence  of  the  com- 
pany in  failing  to  give  him  the  aforesaid  no- 
tice and  information,  the  non-payment  was 
not  in  default,  and  he  is  not  liable  to  a  for- 
feiture of  the  policy  therefor.   In  support  of 


this  position  I  only  propose  now  to  cite 
two  recent  decisions  of  courts  which  are  en- 
titled to  the  most  respectful  consideration, 
and  to  which  we  had  no  access  at  the  for- 
mer hearing  of  this  cause.  One  is  the  de- 
cision of  the  supreme  court  of  North  Carolina 
in  Bras  well  v.  The  American  Life  Ins.  C^.,  75 
North  Car.  R.  p.  8.  It  was  held  in  that  case 
that  the  obligation  was  on  the  company  to 
notify  the  assured  of  the  revocation  of  the 
authority  of  *  its  agent  to  whom  he  had 
theretofore  paid  the  premiums  with  the  ap- 
proval of  the  company.  CHIEF  JUSTICE 
PEARSON,  in  delivering  the  opinion  of  the 
whole  court,  said:  "The  fact  that  the  defend- 
ant had  revoked  the  agency  of  Bearing  and 
refused  to  furnish  him  with  receipts  ♦  *  * 
was  a  matter  peculiarly  within  its  own 
knowledge.  We  hold  that  the  defendant 
was  guilty  of  gross  negligence,  if  not  fraud, 
by  failing  to  communicate  to  such  of  its  as- 
sured as  the  books  showed  were  in  connection 
with  Dearing,  and  who  had  been  in  the  habit 
of  sending  him  the  money  and  getting  a  re- 
ceipt in  return."  The  plea  that  the  defendant, 
the  plaintiff  in  error,  was  not  informed  of  the 
residence  of  Darrow  is  not  sustained.  The 
assignment  of  the  policy  to  him,  which  they 
acknowledged  and  approved  by  an  endorse- 
ment thereon,  was  notice  to  them  of  his 
residence,   and   their   agent   had   thereafter 

constant  correspondence  with  him  at 
622    his  residence  in  the  city  of  *New  York, 

and  the  premiums  were  regularly  re- 
mitted to  him  by  Darrow  from  the  city  of 
New  York,  except  one  which  was  remitted 
to  the  home  office,  in  the  city  of  Richmond, 
and  forwarded  to  their  agent,  Carraway,  at 
Newbern.  who  receipted  for  it. 

The  other  case  supporting  the  doctrine  is 
Insurance  Co.  v.  Eggleston,  decided  by  the 
supreme  court  of  the  United  States  as  late 
as  1877,  96  United  States  R.  p.  572.  In  that 
case  the  agent  to  whom  payments  of  pre- 
miums had  been  made  was  removed  without 
notice  to  the  assured,  who  was  not  informed 
what  agent  held  the  receipt,  to  whom  pay- 
ment could  be  made,  until  after  the  day  had 
passed.  He  then  tendered  payment  to  the 
agent,-  who  refused  to  accept  it  unless  a 
certificate  of  the  insured's  health  was  fur- 
nished. The  court  held  that  the  insured,  in 
view  of  the  company's  dealings  with  him, 
had  reasonable  cause  to  expect  and  rely  on 
receiving  notice  where  and  to  whom  to  pay 
the  premium,  and  that  the  company  was  es- 
topped from  setting  up  that  the  policy  was 
forfeited  by  the   non-payment 

But  if  there  was  a  forfeiture,  was  it 
waived?  The  doctrine  seems  to  be  well  set- 
tled that  the  company  may  waive  the  for- 
feiture; and  that  can  only  be  done  through 
its  agent.  Insurance  Co.  v.  Norton,  96  U.  S. 
R.  p.  234;  Geo.  Home  Ins.  Co.  v,  Kinnier*s 
adm'x,  28  Gratt.  p.  88.  In  this  case  we  think 
it  is  clear  that  J.  J.  Hopkins,  assistant  sec- 
retary, was  a  general  agent  of  the  company, 
and  had  power  to  make  such  an  adjustment 
as  is  alleged  by  Darrow  he  made  with  his 
agent,  D.  M.  Van  Cott,  and  thereby  in  ef- 
fect released  Darrow  from  any  forfeiture,  if 
it  had  been  incurred.  The  fact  of  such  an  ad- 
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justment  was  a  question  for  the  jury  under 
the  instructions  of  the  court.  The  court  in- 
structed the  jury  as  to  the  law,  to  which  in- 
struction th<  defendant  excepted,  but  we 
think  that  the  instruction,  being  in  harmony 
with  the  letter  and  spirit  of  the  prior  de- 
cisions of  this  court,  was  right. 

583  *Thc  jury  found  a  verdict   for  the 
plaintiff,  and  the  court  overruled  the 

defendant's  motion  to  set  it  aside  and  grant 
it  a  new  trial,  and  gave  judgment  for  the 
plaintiff,  to  which  ruling  of  the  court  the  de- 
fendant excepted,  and  the  court  certified  the 
evidence;  and  the  remaining  question  for 
our  decision  is,'  upon  that  certificate  of  evi- 
dence, did  the  court  err  in  refusing  a  new 
trial?  The  question  as  to  the  legality  of  the 
evidence  is  res  adjudicata.  It  was  decided 
by  this  court  when  the  cause  was  here  be- 
fore, that  the  evidence  was  admissible  and 
legal,  and  the  cause  was  remanded  to  the 
•ourt  below  with  instructions  to  grant  the 
plaintiff  a  new  trial,  and  if  the  evidence 
was  offered  again  to  admit  it;  and  this  court 
conld  hardly  be  asked  to  reverse  the  judg- 
ment of  the  court  below  for  obeying  its 
instructions  in  admitting  the  evidence. 

The  only  question,  then,  for  the  appellate 
tribunal,  is,  did  the  court  of  trial  err  in  re- 
fusing to  set  aside  the  verdict  upon  the 
g^round  that  it  is  contrary  to  evidence?  I  do 
not  propose  to  review  the  testimony.  As 
by  the  well-established  rule  of  this  court,  in 
deciding  this  question  we  have  to  exclude 
from  consideration  the  exceptant's  parol 
testimony  and  decide  the  case  alone  upon 
the  testimony  of  the  prevailing  party,  there 
is  no  room  for  debate  as  to  what  should  be 
the  decision  of  the  court.  And  I  am  of  opin- 
ion to  affirm  the  judgment  of  the  circuit  court. 

BURKS,  J.,  concurred  in  the  opinion  of 
ANDERSON,  J. 

CHRISTIAN,  J.,  when  the  case  was  for- 
merly before  this  court,  was  of  opinion,  and 
is  so  now,  that  there  had  been  a  forfeiture 
of  the  policy.  On  the  record,  as  it  is  now 
before  the  court,  he  must  concur  in  affirm- 
ing the  judgement. 

STAPLES,  J.,  was  of  the  same  opinion. 
On  the  first  trial  there  had  been  error 

584  in   excluding  evidence,   and   for   *that 
reason    he   concurred    in    reversing   that 

judgment.  But  on  this  record  it  is  a  case 
of  conflicting  testimony,  and  he  therefore 
concurs  in  affirming  the  judgment. 

MONCURE,  P.,  concurred  in  affirming 
the  judgment. 

Judgment  affirmed. 
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Ezceatlon    of    Fi.    Fa. — ESffect    of    Debtor's 
on  Liien.* — Ihe  lien  of  an  execution  of 


'Bzecntfon  of  Fi.  Fa. — Effect  of  Debtor** 
Death  on  Lten. — See  Frayser's  adm'r  v.  'R.  &  A.  R. 
Co.,  81  Va.  388;  Allan  v.  Hoffman,  83  Va.  129;  4  Min. 


fieri  facias  upon  the  debtor's  chose  in  action,  though 
not  enforced  in  hii  lifetime,  continues  after  his 
death  as  against  the  other  creditors  of  the  debtor. 
Code  of  1849,  ch.  188,  H  3,  4;  Code  of  1873,  ck. 
184,   H   3,  4,  p.   1179. 

This  was  a  creditor's  bill,  filed  in  1872  in 
the  circuit  court  of  Goochland  county  by 
Peter  Guerrant's  executors  and  others 
against  the  executors  of  John  M.  Trevillian 
and  his  widow,  devisees  and  legatees,  to 
subject  the  estate  left  by  Trevillian  to  the 
payment  of  his  debts.  The  bill  was  taken 
for  confessed  as  to  all  the  defendants,  and 
a  decree  was  made  directing  a  commissioner 
to  settle  the  acounts  of  the  executors,  and 
to  take  an  account  of  the  debts  and  their 
priorities,  and  also  of  the  real  and  persona] 
estate.  The  only  question  involved  in  this 
appeal  is  as  to  a  debt  claimed  by  the  execu- 
tor of  William  Holland.  In  June,  1870,  Wil- 
liam Holland  recovered  a  judgment  against 
John  M.  Trevillian,  in  the  county  court  of 
Goochland,  for  $2,143.50,  with  interest  from 
the  first  day  of  July,  1860,  subject  to  certain 
credits;  and  in  June,  1871,  an  execution  of 
fieri  facias  was  issued  on  this  judgment, 
which  went  into  the  hands  of  the  sheriff, 
who  returned  it  "no  effects."  Holland  died 
in  October,  1871,  and  Trevillian  died  in 
May,  1872.  At  the  time  the  execution  issued, 
and  at  the  time  of  his  death,  Trevillian  had 
effects  to  his  credit  in  the  Union  Bank  of 
Richmond,  and  a  bond  of  the  city  of  Rich- 
mond for  $1,000. 

The  cause  came  on  to  be  heard  at  the  No- 
vember term,  1876,  when  the  court  held 
526  that  the  lien  of  the  fieri  facias  *con- 
'  tinned  after  the  death  of  Trevillian, 
and  made  a  decree  in  favor  of  Holland's 
executor  for  the  sale  of  the  city  of  Rich- 
mond bond,  and  for  the  money  in  the  bank. 
And  thereupon  Trevillian's  executors  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

Guy  &  Gilliam  and  Hudnall,  for  the  ap- 
pellants. 

William  B.  Pettit,  for  the  appellee,  Hol- 
land. 

STAPLES,  J.,  delivered  the  opinion  of 
the  court. 

This  is  an  apeal  from  a  decree  of  the  cir- 
cuit court  of  Goochland  county.  There  is 
but  a  single  point  in  the  case,  and  that  will 
be  better  understood  by  a  brief  statement 
of  the  facts.  William  Holland  recovered 
judgment  for  money  against  John  M. 
Trevillian  in  the  county  court  of  Goochland; 
an  execution  on  this  judgment  was  sued  out 
on  the  22d  of  June,  1871,  and  made  returnable 
to  the  following  September  rules.  The  execu- 
tion was  returned  by  the  sheriff  unsatisfied. 
At  the  time  of  its  delivery  to  the  sheriff,  Tre- 
villian, the  debtor,  had  funds  to  his  credit 
in  the  Union  Bank  of  Richmond,  and  he 
was  also  the  owner  of  a  Richmond  city 
bond,  amounting  to  about  $1,000.  Holland, 
the  judgment  creditor,  died  in  September  or 

Inst.  (2nd  Ed.)  924.  See  also  3  Min.  Inst  (2nd  ¥4.) 
413,  414;  cited  in  Hicks  v.  Roanoke  Bride  Co.,  94 
Va.  750;  Wcrdenbou-rh  v.  Reid,  20  W.  Va.  599. 
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October,  1871,  and  Trevillian  died  about  the 
Iflt  of  May.  1872,  no  effort  having  been  made 
in  the  lifetime  of  either  to  enforce  the  lien 
of  the  execution  against  these  choses  in  ac- 
tion. The  controversy  here  is  between  the 
representatives  of  Holland  on  the  one  hand, 
maintaining  the  execution  lien  upon  the 
funds  in  bank  and  the  proceeds  of  the  Rich- 
mond city  bond,  and  the  other  creditors  of 
Trevillian  controverting  the  lien  and  claim- 
ing the  funds  as  assets  in  the  hands  of  the 
personal  representatives,  to  be  applied  rat- 
ably to  all  the  debts  of  Trevillian. 
6S7  *The  sole  question,  therefore,  to  be 
decided,  and  the  only  one  intended  to 
be,  is,  whether  the  lien  of  an  execution  upon 
the  debtor's  choses  in  action,  not  enforced 
in  his  lifetime,  continues  after  his  death  as 
against  the  other  creditors  of  the  debtor. 

This  question  must  be  solved  by  the  pro- 
visions of  sections  3  and  4,  chapter  188, 
Code  of  1849;  Code  of  1873,  ch.  184,  p.  1179. 

The  first  of  these  sections  declares  that  a 
writ  of  fieri  facias,  in  addition  to  the  effect 
it  has  under  chapter  187,  shall  be  a  lien  from 
the  time  it  is  delivered  to  the  sheriff  to  be 
executed  upon  all  the  personal  estate  of  the 
debtor,  although  not  levied  on,  nor  capable 
of  being  levied  on  under  that  chapter,  ex- 
cept that  as  against  an  assignee  of  any  such 
estate  for  valuable  consideration,  or  a  person 
making  payment  to  the  judgment  debtor,  the 
lien,  by  virtue  of  this  section,  shall  be  valid 
only  from  the  time  he  has  notice  thereof. 

The  fourth  section  provides  that  the  lien  ac- 
quired under  the  preceding  section  shall 
cease  whenever  the  right  of  the  judgment  cred- 
itor to  levy  the  fieri  facias  under  which  the 
lien  arises,  or  to  levy  a  new  execution  on 
his  judgment,  ceases  or  is  suspended  by  a 
forthcoming  bond  given  and  forfeited,  or 
by  a  supersedeas  or  other  legal  process.  It 
is  conceded  that  under  the  third  section  the 
lien  of  an  execution  upon  the  debtor's 
choses  in  action  is  a  legal  lien,  and  continu- 
ing in  its  nature;  that  it  does  not  cease  with 
the  return  day,  and  that  it  is  good  against 
all  persons  except  an  assignee  for  valuable 
consideration  without  notice.  This  is  settled 
bv  the  decisions  of  this  court  in  Puryear  v. 
Taylor,  12  Gratt.  401;  Evans'  trustee  v. 
Greenhow  et  als.,  15  Gratt.  153;  Charron 
&  Co.  V.  Boswell,  18  Gratt.  216. 

It  is  insisted,  however,  that  under  the 
fourth  section,  whenever  the  right  to  levy 
an  execution,  under  which  the  lien  arises, 
or  the  right  to  levy  a  new  execution 
588  upon  *the  judgment  ceases  from  any 
cause,  whether  in  payment  of  the  debt, 
the  statutes  of  limitation,  or  otherwise,  the 
lien  given  by  the  third  section  also  ceases; 
and  inasmuch  as  the  right  to  levy  a  new 
execution  terminates  with  the  death  of  the 
debtor,  the  lien  acquired  under  the  original 
execution  necessarily  terminates  with  it,  if 
not  enforced  in  the  lifetime  of  the  debtor. 

The  argument  of  the  learned  counsel 
proves  too  much;  for  if  the  lien  acquired 
under  the  third  section  ceases  whenever  the 
right  to  levy  ceases  from  any  cause,  then  the 
lien  is  lost  whenever  the  return  day  of  the  ex- 
ecution passes  without  a  levy;  for  there  can 


be  no  levy  after  the  return  day.  It  is  mani- 
fest it  was  not  the  design  of  the  fourth  sec- 
tion to  provide  for  every  case  in  which  the 
lien  of  an  execution  might  be  at  an  end.  It 
was  unnecessary  to  do  so.  It  was  tmnecessary 
to  declare  that  the  lien  should  cease  upon  the 
payment  of  the  debt,  or  upon  its  discharge 
or  extinguishment  by  any  of  the  causes 
which  under  the  general  law  would  have 
that  effect.  In  such  cases  the  lien  would,  of 
course,  cease  without  any  special  enactment 
so  declaring.  The  real  purpose  of  the  Section 
was  to  provide  that  certain  causes  should  have 
the  effect  of  putting  an  end  to  the  lien, 
which  perhaps  of  themselves,  without  some 
such  provision,  would  not  have  accom- 
plished that  object.  In  other  words,  whenever 
the  right  to  levy  ceased  or  was  even  suspended 
by  the  forthcoming  bond,  given  and  forfeited, 
a  supersedeas,  or  other  legal  process,  the  lien 
acquired  by  suing  out  the  execution  also 
ceased.  A  forthcoming  bond  sometimes  op- 
erates as  a  satisfaction  of  the  debt  and 
judgment  thereon,  and  sometimes  a  mere  sus- 
pension of  the  right  to  sue  out  other  exe- 
cutions. When  forfeited  it  is  a  bar  to  any 
other  proceedings  on  the  original  judgment 
until  quashed,  even  though  defective;  so 
that  if  it  is  never  quashed,  the  right  to  levy 
a  new  execution  upon  the  original  judgment 

ceases — is  gone  forever.  The  creditor 
589    *must  rely  upon  the  security  afforded 

by  the  bond  and  the  judgment  thereon. 
On  the  other  hand,  if  the  forthcoming  bond 
be  quashed  as  faulty,  the  creditor  has  his 
remedy  against  the  officer  if  he  is  in  default, 
or  he  may  resort  to  his  original  judgment 
and  sue  out  executions  thereon,  precisely  as 
if  no  bond  had  been  taken.  But  in  either 
event,  by  the  express  terms  of  the  fourth 
section,  the  lien  of  the  original  execution 
upon  the  choses  in  action  is  gone;  so  that 
the  word  "ceases,"  upon  which  counsel  lays 
so  much  stress,  has  its  appropriate  place  and 
signification  in  connection  with  the  opera- 
tion of  the  forthcoming  bond;  and  the  same 
thing  is  true  with  respect  to  the  supersedeas 
and  other  legal  process. 

The  legislature,  in  taking  away  the  cred- 
itor's lien  in  this  class  of  cases,  must  have 
supposed  it  was  giving  him  a  security  equal- 
ly, if  not  more,  efllicient  in  many  respects. 
It  is  easy  to  understand,  therefore,  why 
provision  was  made  for  the  termination  of 
the  lien  after  a  forthcoming  bond  taken  and 
forfeited,  supersedeas  bond  and  process  of 
a  like  character.  But  it  is  diflficult  to  under- 
stand upon  what  principle  the  creditor  is 
allowed  to  acquire  a  lien  only  to  be  de- 
feated without  affording  him  any  other  se- 
curity. It  can  scarcely  be  supposed  it  was 
the  purpose  of  the  legislature  that  the  death 
of  the  debtor  should  deprive  one  creditor 
of  the  results  of  his  superior  diligence  for 
the  benefit  of  other  creditors  who  have  been 
less  diligent.  At  common  law,  when  an  ex- 
ecution is  delivered  to  the  sheriff,  he  may 
proceed  to  levy  and  sell,  notwithstanding 
the  death  of  the  debtor,  and  it  may  fairly 
•  be  presumed  it  was  intended  to  make  the 
lien  of  the  execution  equally  effective  with 
respect  to  the  choses  in  action. 
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It  is  true  that  the  statutes  relating  to  the 
administration  of  estates  prescribe  that  the 
assets  shall  be  applied  to  the  payment  of 
certain  debts  in  the  order  of  priority,  and 
after  that  ratably  to  all  other  debts. 
5S0  But  it  has  never  '*'been  supposed  that 
these  statutes  were  designed  to  inter- 
fere with  bona  fide  liens  obtained  in  the  life- 
time of  the  debtor.  The  personal  represen- 
tative holding  the  assets  for  the  benefit  of 
the  creditors  or  legatees,  does  so  in  subor- 
dination to  all  valid  incumbrances  thereon, 
whether  voluntarily  given  by  the  debtor  or 
obtained  against  him  by  process  of  law. 

It  has  been  argued  that  while  the  provi- 
sions of  chapters  187  and  188  (Code  1849) 
were  doubtless  designed  as  a  substitute  for 
the  old  ca.  sa.,  the  lien  of  an  execution 
under  the  section  already  cited  is  not  in  its 
effects  -coextensive  with  the  remedy  by  ca. 
sa.  unless  and  until  the  creditor  has  pro- 
ceeded to  enforce  the  lien  in  the  lifetime  of 
the  debtor  by  process  of  garnishment  or  in- 
terrogatories to  the  debtor.  Now,  it  may 
be  conceded  that  the  lien  of  the  ca.  sa.  was 
merely  inchoate,  and  could  not  be  enforced 
so    long  as  the   debtor  chose   to   remain   in 

grison.  But  when  he  was  once  discharged 
y  taking  the  oath  of  insolvency,  the  lien 
became  perfect  and  complete,  and  all  his 
goods  and  chattels,  rights  and  credits,  be- 
came vested  in  the  sheriff  for  the  benefit  of 
the  creditor,  and  neither  the  death  of  the 
debtor  nor  any  other  event  could  defeat  his 
Hen  without  the  consent  of  the  creditor. 
The  revisors,  in  their  report,  say  that  chap- 
ter 188  was  intended  to  provide  for  the 
creditor  as  efficient  remedies  as  he  had 
when  the  debtor  was  discharged  by  taking 
the  oath  of  insolvency.    2  Rev.  R.  926. 

In  Puryear  v.  Taylor,  12  Gratt.  401,  408, 
Judge  Samuels,  after  quoting  the  language 
thus  given,  says:  "The  revisors  accordingly 
reported  a  section  of  the  statute  giving  the 
creditor  the  remedy  indicated  by  them,  and 
the  general  assembly,  in  substance,  adopted 
the  suggestion  which  is  found  embodied  in 
section  3d,  chapter  188."  And  in  Charron 
&  Co.  V.  Boswell,  18  Gratt.  216,  225,  the 
president,  speaking  for  the  whole  court, 
said  of  the  lien  acquired  under  this 
531  third  section:  "In  its  nature,  it  is  ♦more 
like  the  lien  for  which,  in  part,  it  was 
intended  as  a  substitute,  and  which  a  cred- 
itor formerly  acquired  when  his  debtor  took 
the  oath  of  insolvency." 

These  authorities  settle  it,  beyond  ques- 
tion, that  the  lien  acquired  under  sections 
3d  and  4th  of  chapter  188  (Code  1849),  upon 
the  debtor's  choses  in  action,  is,  in  its  nature, 
substantially  the  same  as  the  lien  of  the  ca.  sa. 
after  the  debtor  had  taken  the  oath  of  in- 
solvency— a  lien  complete  and  uncondition- 
al, and  in  no  manner  impaired  by  the  death  of 
the  debtor.  The  remedies  afforded  by  the 
other  sections  of  the  same  chapter  (188)  were 
designed  simply  to  enforce  this  lien  of  the 
execution.  The  lien  itself  is  as  complete  and 
perfect  without  them  as  with  them.  It  con- 
tinues in  full  force,  although  the  creditor 
should  never  resort  to  those  remedies.  This 
is  fully  settled  by  the  case  of  Charron  &  Co.  v. 


Boswell,  already  cited.  Speaking  of  the  in- 
terrogatories to  the  debtor  and  the  process 
of  garnishment,  the  court  says:  "These 
proceedings  do  not  give  a  lien,  general  or 
specific.  They  are  merely  a  means  provided 
by  law  for  the  enforcement  of  a  legal  lien 
which  already  exists."  It  may,  therefore, 
be  safely  assumed  that  the  lien  of  a  writ  of 
fieri  facias  upon  the  debtor's  choses  in  ac- 
tion, although  not  asserted  in  the  lifetime 
of  the  debtor  or  creditor,  is  not  defeated  or 
impaired  by  the  death  of  either  or  both,  and 
this  lien  inay  be  enforced  in  a  suit  for  the  ad- 
ministration of  the  assets,  or  by  the  remedies 
provided  in  the  same  chapter,  asserted  in  the 
proper  court.  The  inconveniences  which  the 
learned  council  suppose  will  result  to  the  per- 
sonal representative  from  the  existence  of  this 
lien  are,  in  a  great  degree,  imaginary.  An  ex- 
amination of  the  records  will  generally  show 
the  executions  in  force  against  the  dece- 
dent estate.  Besides,  the  personal  repre- 
sentative is  not  compellable  to  pay  any  debt 
in  the  absence  of  a  specific  lien  until  after 
the  lapse  of  twelve  months  from  the  date  of 
his  qualification;  and  if  after  that  pe- 
582  riod  he  makes  *such  payment,  he  can- 
not thereby  be  held  personally  respon- 
sible for  any  debt  or  demand  against  the 
decedent  of  equal  or  superior  dignity, 
whether  it  be  of  record  or  not,  unless  before 
such  payment  he  shall  have  notice  of  such 
debt  or  demand.  Co4e  of  1873,  ch.  126,  { 
26.  The  various  provisions  authorizing  the 
accounts  to  be  laid  before  a  commissioner 
for  settlement,  and  creditors  and  others  in- 
terested to  be  summoned  to  prove  their 
claims,  will  generally  secure  the  presenta- 
tion of  all  demands  aginst  the  estate.  How- 
ever this  may  be,  the  argument,  ab  incon- 
venienti,  is  one  properly  addressed  to  the 
legislature,  and  not  to  the  courts.  For  these 
reasons,  we  are  of  opinion  there  is  no  error 
in  the  decree  of  the  circuit  court,  and  the 
same  must  be  affirmed. 

Decree  affirmed. 


583        ^Beckwith  ^1:  Wife  v.  Avery's  Adm'r 

ft  als. 

March    Term,    1879,    Richmond. 

In  a  suit  by  A's  administrator  with  the  will  annexed, 
brought  in  1849,  he  is  authorized  to  pay  to  M  and 
N,  legatees,  for  life,  money  in  his  hands  upon  their 
giving  security  for  its  return  at  their  death;  and 
this  is  done.  M  die*,  and  by  another  decree,  made 
in  1853,  the  money  paid  her  is  collected  and  paid  to 
N  upon  her  husband,  B,  and  herself  giving  like 
bond;  and  this  is  done.  In  June.  1874,  upon  a  sug- 
gestion that  the  sureties  in  the  bonds  given  by  N 
and  by  B  and  N  arc  insolvent,  a  rule  is  made  upon 
them  to  show  cause  why  they  should  not  be  required 
to  give  a  new  bond  with  undoubted  security  for  the 
return  of  the  money  on  the  death  of  N.  B  ap- 
peared and  filed  his  answer  on  oath  to  the  rule,  in- 
sisting that  there  was  no  evidence  in  the  record  that 
the  sureties  were  insolvent;  but  up«n  the  affidavit 
of  T  and  the  statement  of  A*s  administrator  the 
court,  on  the  same  day,  on  the  motion  of  parties 
claiming  to  be  entitled  ia  remainder,  made  an  order 
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that  unless  B  and  N  executed  a  bond  in  the  pen> 
alty  of  $10,000,  ytnth  condition  to  pay  the  sum  of 
14,216.22,  that  being  the  sum  in  their  hands,  on  the 
death  of  N,  A's  administrator  should  proceed  to 
collect  the  money,  &c. — Held: 

1.  Indemnity  Bond*— IVben  BxcesslTe. — 
The  amount  of  the  penalty  of  the  bond  required 
is  excessive;  one-half  of  it,  or  at  most  $6,000, 
was  sufficient. 

2.  Appeal — Bxeeptlona. — B  and  wife  having 
had  no  opportunity  to  except  to  the  affidavit  and 
statement,  they  may  object  to  them  as  -  evidence 
in  the  appellate  court. 

3.  Supplemental  Bills.* — The  object  of  the 
suit  by  A's  administrator  having  been  accom- 
plished so  far  as  he  was  concerned,  and  the  par- 
ties entitled  in  remainder  not  having  been  parties 
in  that  suit,  after  the  long  lapse  of  time  since 
anything  had  been  done  in  the  case,  it  was  im- 
proper to  proceed  by  a  rule  upon  B  and  N;  but 
the  remainderman  should  file  a  supplemental  bill 
in  the  cause. 

584        ^The   case    is    fully    stated    in    the 
opinion   of    the    court,    delivered    by 
MONCURE,  P. 

J.  Alfred  Jones,  for  the  appellants. 
Leigh  R.  Page  and  H.  L.  Lee,  for  the  ap- 
pellees. 

MONCURE.  P.,  delivered  the  opinion  Sf 
the  court. 

This  is  an  appeal  from  two  decrees  of  the 
circuit  court  of  the  county  of  Brunswick, 
made,  one  of  them  on  the  17th  day  of  June, 
1874,  and  the  other  on  the  12th  day  of  No- 
vember, 1874,  in  a  suit  depending  in  said 
court,  in  which  R.  D.  Tumbull,  administrator 
with  the  will  annexed  of  Asa  Avery,  deceased, 
was  plaintiff,  and  Josiah  Beckwith,  and  Nancy 
E.,  his  wife,  and  others  were  defendants. 

The  bill  was  filed  in  the  said  court  on  the 
20th  day  of  April,  1849,  by  the  said  plaintiff, 
who  therein  stated  in  substance,  among  other 
things,  that  he  had  recently  qualiRed  as  ad- 
ministrator with  the  will  annexed  of  said  Asa 
Avery,  which  will  was  duly  recorded  in  the 
county  court  of  said  county;  that  said  testa- 
tor left  an  estate  consisting  of  lands,  slaves, 
money  and  other  property;  that  he  also  left  a 
will,  by  which  he  gave  his  estate  to  Nancy  E. 
and  Mary  J.  Hawthorne  during  their  lives, 
"then  to  the  children  lawfully  begotten  of  their 
body;  if  one  should  have  children  and  not  the 
other,  then  my  will  is  that  the  whole  shall  go 
to  her  children,  and  in  case  that  neither  do, 
then  it  is  my  will  that  it  shall  go  to  their 
brother's  and  sister's  children."  A  copy  of 
the  will  was  marked  A  and  exhibited  with 
the  will.  The  plaintiff  further  stated  that 
he  had  sold  the  perishable  estate  on  a  credit 
of  twelve  months,  and  delivered  to  the  ten- 
ants for  life,  Nancy  E.  and  Mary  J. 
Hawthorne,  the  lands  and  slaves; 
535  *that  the  tenants  for  life  were  also  de- 
sirous of  receiving  the  money  belong- 
ing to  the  estate,  which  plaintiff  had  not 
paid  to  them  because  he  thought  it  ought 
not  to  be  paid  to  them  unless  they  would 
first  give  bond  and  security  for  its  payment 

^Supplemental  Bills. — See  4  Min.  Inst.  (2nd 
Ed.)    126. 


at  their  death;  that  he  had  collected  some 
of  the  money  and  paid,  he  believed,  nearly 
all  the  debt^;  and  that  the  object  of  the  suit 
was  to  get  instruction  from  the  said  court  as 
to  his  duties  under  the  will,  and  for  the  pur- 
pose of  settling  his  account  and  closing  the  es- 
state  as  soon  as  possible.  He  therefore  prayed 
that  said-  Nancy  E.  and  Mary  J.  Hawthorne 
might  be  made  defendants  to  the  bill;  that  all 
orders  and  decrees  might  be  made  in  the  suit 
which  might  seem  to  be  just  and  equitable,  and 
that  the  plaintiff  might  have  general  relief. 

On  the  same  day  the  defendants  filed  their 
answer,  admitting  the  facts  stated  in  the 
bill  to  be  true,  and  saying  that  they  wished 
to  receive  the  money  without  giving  securi- 
ty, and  desired  to  receive  all  their  rights 
under  the  will  of  the  said  testator. 

And  on  the  same  day  the  cause  was  dock- 
eted by  consent  of  parties,  and  by  like  con- 
sent came  on  to  be  heard  on  the  bill,  answer 
and  exhibit,  and  was  argued  by  counsel; 
when  the  court  on  consideration  thereof  de- 
creed "that  R.  D.  Tumbull.  administrator 
with  the  will  annexed  of  Asa  Avery,  deceased, 
do  pay  to  Nancy  E.  Hawthorne  and  Mary  J. 
Hawthorne,  the  tenants  for  life,  the  interest 
which  has  accrued  on  all  the  money  due  to 
said  estate  since  the  'death  of  the  testator,  in 
absolute  property,  and  that  the  said  adminis- 
trator do  pay  the  balance  of  said  money,  after 
the  payment  of  debts,  to  the  said  Nancy  £. 
and  Mary  J.  Hawthorne  upon  their  executing 
bonds  with  ample  security,  to  be  approved  by 
the  administrator,  payable  to  the  said  admin- 
istrator, for  the  return  of  the  principal  at 
their  deaths;  but  if  from  any  cause 
586  they  should  fail  to  execute  *said 
bonds,  then  the  said  administrator  is 
directed  to  lay  out  said  money  in  six  per 
cent.  Virginia  state  stock,  the  dividends  to 
be  received  by  the  said  Nancy  E.  and  Mary 
J.  Hawthorne  for  life." 

And  the  court  further  directed  the  said 
administrator  to  settle  his  account  as  such 
and  with  the  legatees  of  his  said  testator 
before  a  commissioner  of  the  court,  who 
was  to  make  report. 

In  June,  1849,  the  said  administrator  re- 
ported to  the  said  court  that  agreeably  to 
the  said  decree  he  had  paid  to  Nancy  E. 
Hawthorne  the  sum  of  $1,750,  and  had  taken 
her  bond  with  ample  security  to  return  the 
principal  at  her  death,  and  had  paid  a  like 
sum  to  Mary  Jane  Hawthorne  and  taken  a 
like  bond  from  her,  which  bonds  were  re- 
turned to  court  with  his  report. 

The  bond  to  Nancy  E.  Hawthorne,  re- 
ferred to  in  said  report,  is  inserted  in  the 
copy  of  the  record  in  this  case.  In  the  con- 
dition it  is  stated  that  the  said  administra- 
tor "has  paid  to  Nancy  E.  Hawthorne  the 
sum  of  $1,750,  in  which  she  has  a  life,  estate. 
Now,  if  the  above-named  obligors  shall 
pay  the  said  sum  of  money  at  the  death  of 
the  said  Nancy,  or  at  any  time  when  or- 
dered so  to  do  by  the  said  court,  then  the 
aforesaid  obligation  to  be  void,  or  else  to 
remain  in  full  force."  The  said  bond  pur- 
ports to  have  been  fully  executed  by  the 
said  principal  obligor  and  seven  sureties. 

On  the  27th  day  of  September,  1849,  a  de- 
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cree  was  made  in  th«  case  confirming  a  set- 
tlement which  had  been  made  by  the  said 
administrator  of  his  account  with  his  tes- 
tator's estate  and  legatees,  and  directing  a 
further   settlement   thereof. 

On  the  27th  day  of  September,  1850,  an 
order  was  made  in  the  cause,  reciting  that 
since  the  last  decree  made  therein  Nancy  E. 
Hawthorne  had  intermawied  with  Josiah 
Beckwith,  and  by  consent  of  parties 
587  ordering,  *that  thereafter  the  suit 
should  be  continued  and  carried  on  in 
their  name. 

About  the  same  time,  to- wit:  in  Septem- 
ber, 1850,  the  said  administrator  reported  to 
the  said  court  that  since  his  last  report  he 
had  paid  to  Mary  J.  Hawthorne  the  sura  of 
$379.40,  and  had  taken  her  bond  with  ample 
security  to  return  the  principal  at  her  death, 
and  had  paid  a  like  sum  to  Josiah  Beckwith 
and  Nancy  E.,  his  wife,  (the  said  Nancy  E. 
Hawthorne  having  married  the  said  Beck- 
with as  aforesaid,)  and  taken  a  like  bond, 
which  bonds  were  returned  with  said  report. 

The  said  bond  of  said  Beckwith  and  wife, 
which  appears  to  have  been  also  executed 
by  four  sureties,  is  copied  in  the  record  in 
this  case.  It  recites  the  payment  of  the  said 
sum  of  $379.40  to  the  said  Beckwith  and 
wife,  and  is  on  condition  that  "if  the  said 
obligors  shall  pay  the  said  sum  of  money  at 
the  death  of  the  said  Nancy  E.,  or  at  any 
time  when  ordered  so  to  do  by  said  court, 
then  this  obligation  to  be  void,  or  else  to 
remain  in  full  force." 

On  the  21st  day  of  September,  1853,  it  ap- 
pearing that  the  defendant,  Mary  J.  Haw- 
thorne,  was  dead,   her  death   was   suggested. 

On  the  20th  of  March,  1854,  by  consent  of 
parties,  the  said  suit  was  revived  in  the  name 
of  Wm.  S.  Andrews,  executor  of  Mary  J. 
Hawthorne,  whom  she  had  married  pre- 
vious to  her  death,  and  the  cause  came  on 
again  to  be  heard,  when  the  court  being  satis- 
fied by  the  admission  of  the  parties  that  said 
Mary  J.  Hawthorne  departed  this  life  on  the 
31st  July,  1853,  and  being  also  of  opinion  that 
Nancy  E.  Beckwith,  under  the  will  of  Asa 
Avery,  is  entitled  to  a  life  estate  in  the  land, 
slaves  and  money  held  by  the  said  Mary  J. 
during  her  life,  and  it  being  admitted  that  the 
slaves  held  for  life  by  said  Mary  J.  were 
hired  out  for  the  year  1853,  and  the  lands 
rented  for  that  year,  the  court  decreed 
688  that  the  said  land  and  ^slaves  be  deliv- 
ered to  said  Josiah  Beckwith  and 
wife,  to  be  held  by  them  during  the  life  of 
the  said  Nancy  E.,  and  that  the  net  pro- 
ceeds of  the  hires  of  said  slaves  for  that 
year  be  apportioned  between  the  executor 
of  the  said  Mary  J.  and  the  said  Beckwith 
according  to  their  respective  rights. 

And  the  court  further  decreed  that  the 
said  Turnbull,  who  was  thereby  appointed  a 
commissioner  for  the  purpose,  should  collect 
the  bonds  filed  in  the  cause  by  Mary  J.  Haw- 
thorne and  her  securities  for  the  return,  at 
her  death,  of  the  money  received  by  her,  and 
pay  over  the  principal  thereof,  after  deducting 
a  commission  of  two  per  cent,  for  his  services, 
to  Josiah  Beckwith  and  Nancy  E.  his  wife, 
upon  their  executing  a  bond  with  ample  secu- 


rity, payable  to  the  said  commissioner,  condi- 
tioned to  refund  the  principal  without  interest 
at  the  death  of  the  said  Nancy  E.;  but  if, 
from  any  cause,  the  said  Beckwith  and  wife 
should  fail  to  execute  said  bond,  then  the 
said  commissioner  was  directed  to  invest 
said  money  in  six  per  cent.  Virginia  state 
stock,  the  dividends  to  be  received  by  said 
Beckwith  and  wife;  and  the  court  directed 
the  said  commissioner  to  report  his  pro- 
ceedings to  this  court,  and  the  said  adminis- 
trator to  render  a  further  account,  &c. 

In  April.  1854,  the  said  R.  D.  Turnbull 
made  his  report  as  commissioner  under  the 
said  decree,  that  he  had  collected  the  said 
bond  of  Mary  J.  Hawthorne  and  her  secu- 
rities, and  paid  the  net  amount  thereof, 
$2,086.82,  to  Beckwith  and  wife,  upon  their 
executing  a  bond  in  the  penalty  of  $4,000, 
conditioned  to  return  the  principal,  without 
interest,  at  the  death  of  tne  said  Nancy  E. 
Beckwith,  with  five  securities,  which  bond 
was  returned  with  said  report.  It  is  in- 
serted in  the  record  in  this  case,  and  is  con- 
ditioned for  the  payment  of  the  sum  of 
$2,086.82,  without  interest,  ''at  the  death  of 

the  said  Nancy  E.  Beckwith." 
538        *On    the    20th    day    of    September, 

1854,  the  cause  came  on  agam  to  be 
heard,  &c.,  when  the  court,  among  other 
things,  confirmed  the  said  report  of  Com- 
missioner Turnbull. 

No  further  order  was  made  or  proceeding 
had  in  the  cause  after  the  said  decree  of 
September,  1854,  until  about  twenty  years 
thereafter,  to-wit:  on  the  17th  day  of  June, 
1874,  when  the  cause  came  on  to  be  heard 
on  the  papers,  &c. :  "On  consideration  where- 
of, and  it  being  suggested  to  the  court  that 
all  the  securities  of  the  said  Josiah  Beckwith 
and  Nancy  E.  his  wife  in  the  bonds  executed 
by  them  and  filed  with  the  papers  in  this 
cause  are  bankrupt  or  insolvent,  the  court"  de- 
creed "that  the  said  Josiah  Beckwith  and 
Nancy  E.  his  wife  be  summoned  to  appear  at 
the  second  day  of  the  next  term  to  show 
cause,  if  any  they  can,  why  they  should  not  be 
required  to  execute  a  new  bond  or  bonds  with 
good  and  undoubted  securities,  and  with  the 
like  conditions,  and  in  default  thereof  to  pay 
the  moneys  secured  by  the  said  bonds,  in  order 
that  the  same  may  be  invested  under  the  de- 
cree and  by  the  direction  of  this  court." 

At  the  next  term  of  the  said  court,  to-wit: 
on  the  12th  day  of  November,  1874,  the  said 
Josiah  Beckwith  made  the  following  answer 
on  oath  to  the  said  rule:  "That  he  should 
not  be  required  to  execute  the  said  new 
bond  or  pay  the  said  moneys  into  court  for 
the  reason  that  it  does  not  appear  from  the 
record  or  any  evidence  in  this  cause  that  the 
securities  upon  the  original  bond,  executed 
by  Nancy  E.  Beckwith  and  the  said  Josiah 
Beckwith  and  Nancy  E.  Beckwith  his  wife, 
are  either  bankrupt  or  insolvent;  nor  does 
it  appear  from  any  evidence  in  the  cause 
that  the  said  securities  are  not  as  ample  and 
sufficient  as  on  the  day  they  became  jointly 
bound  with  said  Josiah  Beckwith  and  Nancy 
E.  his  wife;  for  which  reasons  he  prays  the 
court  that  the  said  rule  against  him  be  dis- 
charged." 
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540  *On  the  same  day,  to- wit:  on  the 
12th  day  of  November,  1874,  the  cause 
came  on  to  be  again  heard  on  the  papers  for- 
merly read  and  the  return  of  said  rule  duly  ex- 
ecuted on  said  Beckwith  and  wife,  and  the  an- 
swer of  said  Beckwith  thereto,  with  general 
replication  to  said  answer,  and  was  argued  by 
counsel.  On  consideration  whereof,  the  court 
being  of  opinion,  from  the  facts  stated  in  the 
affidavit  of  E.  R.  Turnbull,  and  the  statement 
of  R.  D.  Turnbull,  the  commissioned  in  this 
loan,  and  also  the  administrator  of  the  said 
Asa  Avery,  which  said  affidavit  and  statement 
are  filed  with  the  papers  in  this  cause,  that  the 
said  Josiah  Beckwith  and  Nancy  E.,  his  wife, 
should  renew  their  bonds  for  the  payment 
of  the  moneys  now  held  by  them  for  the 
life  of  the  said  Nancy  E.,  under  former  de- 
crees rendered  in  this  cause,  with  good  and 
undoubted  security,  at  the  death  of  the  said 
Nancy  E-  to  the  said  R.  D.  Turnbull,  com- 
missioner, &c.,  "doth,  on  the  motion  this 
day  made  of  H.  C.  Hawthorne  as  next  friend 
of  his  infant  children,  Parmelia,  Adeline,  Wil- 
liam, Robert,  Wilkins  and  Esther;  and  of 
James  Hazelwood,  who  intermarried  with 
Lucy  Hawthorne;  and  of  the  said  James  W. 
Hawthorne,  as  the  next  friend  of  his  infant 
children,  Dorothy  and  Sarah;  and  of  Fletch- 
er Piercy,  son  of  T.  L.  Piercy  and  Elizabeth, 
his  wife,  who  before  her  marriage  was  Eliza- 
beth Hawthorne ;  and  of  the  said  T.  L.  Piercy, 
as  next  friend  of  his  infant  son  Asa;  the 
said  children  of  the  said  H.  C.  Hawthorne, 
Tames  W.  Hawthorne,  and  Elizabeth  Piercy, 
being  those  entitled  in  remainder  to  the  said 
moneys  on  the  death  of  the  said  Nancy  E. 
Beckwith  under  the  will  of  the  said  Asa  Av- 
ery, adjudged,  order  and  decree  that  the  said 
Josiah  Beckwith  and  Nancy  E.,  his  wife,  do, 
within  thirty  days  after  being  served  with  a 
copy  of  this  decree,  execute  to  the  said  R.  D. 
Turnbull,  commissioner,  &c.,  bond  with  ample 
and  undoubted  security,  to  be  approved 
by  him,  in  the  penalty  of  $10,000, 
641  *with  condition  to  pay  the  sum  of 
$4,216.22,  that  being  the  sum  now  in 
their  hands,  at  the  death  of  the  said  Nancy 
Em  wife  of  the  said  Josiah  Beckwith,  in 
which  said  sum  she  has  a  life  interest  and 
estate.  And  in  default  of  the  due  execution 
of  said  bond,  the  said  commissioner.  R.  D. 
Turnbull.  in  conjunction  with  H.  L.  Lee,  is 
hereby  directed  and  ordered  to  withdraw 
the  bonds  heretofore  taken  for  the  said 
moneys  by  him  from  the  papers  in  this 
cause,  and  collect  the  same  as  soon  as  they 
can  be  collected,  and  deposit  the  proceeds 
of  said  collection  in  the  Citizens  Bank  of 
Petersburg,  taking  a  certificate  therefor, 
and  make  report  to  court,  &c.;  but  before," 
&c.  (The  said  commissioners  were  required 
to  give  bond  and  security  before  receiving 
money  under  said  decree.) 

The  affidavit  and  statement  referred  to  in 
the  said  decree  are  as  follows: 

"The  affiant,  E.  R.  Turnbull,  being  duly 
sworn,  says  that  he  knows  that  N.  S.  Ed- 
mttnds,  who  was  a  surety  for  J.  Beckwith 
and  Nancy  E.  Hawthorne  (who  intermarried 
with  said  Beckwith  subsequent  to  the  exe- 
cution of  the  first  bond),  in  the  bonds  filed 


in  the  cause  of  Avery's  adm'r  v.  Hawthorne, 
&c.,  in  the  circuit  court  of  Brunswick,  has 
taken  the  benefit  of  the  bankrupt  law.  He 
knows  that  Peter  Stainback.  another  of  the 
said  sureties,  has  also  taken  the  benefit  of 
the  bankrupt  law;  Thomas  D.  Edmunds, 
another  of  the  said  sureties,  has  also  taken 
the  benefit  of  the  same  law;  John  F.  Ed- 
munds, another  at  the  said  sureties,  is  in- 
solvent, and  he  believes  is  a  bankrupt;  E. 
H.  Edmunds,  another  of  the  said  sureties, 
has  taken  the  benefit  of  the  same  law;  R.  T. 
Pritchett,  another  of  the  said  sureties,  is 
dead,  and  his  estate  is  insolvent;  Thomas  L 
Lambert,  another  of  the  said  sureties,  is 
dead,  and  his  estate  is  a  small  one,  and  he 
believes  much  involved  in  debt;  and  Wil- 
liam B.  Price,  the  only  other  of  the 
M2  said  sureties,  is  dead;  and  *this  affiant, 
who  is  the  clerk  of  Brunswick  county, 
says  that  it  appears  from  the  records  of  his 
office  that  a  great  number  of  judgments  for 
large  sums  of  money  have  been  proved  in 
a  chancery  suit  in  the  circuit  court  of  Bruns- 
wick against  the  estate  of  the  said  Price, 
which  is  involved  in  pecuniary  embarrass- 
ment." 

Sworn  to  before  a  notary  public,  Novem- 
ber 12th,  1874. 

''As  administrator  and  commissioner  in 
this  case,  I  have  no  hesitation  in  saying  to 
the  judge  of  the  circuit  court  of  Brunswick 
that  a  new  bond  or  bonds  ought  to  be  re- 
quired of  J.  Beckwith  and  wife  in  this  case. 
But  I  do  not  originate  the  motion  which 
was  made  at  the  last  term,  June  term,  1874, 
at  the  instance  of  the  remaindermen. 

"R.  D.  Turnbull 

"November  12,  1874." 

The  said  Josiah  Beckwith  and  Nancy  E.. 
his  wife,  applied  to  this  court  for  an  appeal 
from  the  said  two  decrees  of  the  17th  day 
of  June  and  12th  day  of  November,  1874, 
which  was  accordingly  allowed. 

If  the  proceeding  by  rule  was  regular  in 
this  case,  and  it  was  proper  to  require  of 
the  appellants  a  new  bond  with  ample  and 
undoubted  security,  with  condition  to  pay 
the  sum  of  $4,216.22.  in  which  said  sum  the 
appellant,  Nancy  E.,  wife  of  the  appellant, 
1'  siah  Beckwith.  has  a  life  interest  and  es- 
tate at  the  death  of  the  said  Nancy  E.,  as 
was  done  by  the  decree  of  the  12th  day  of 
November,  1874,  it  is  very  clear  that  the 
penalty  of  the  bond  so  required  to  be  exe- 
cuted, viz:  $10,000,  was  excessive,  and  a 
penalty  of  about  half  that  amount  or  lit- 
tle over,  say  six  thousand  dollars,  would 
have  been  amply  sufficient.  If  this  were 
54S  the  only  error  in  the  said  *decree,  per- 
haps it  might  be  amended  in  that  re- 
spect, and  as  so  amended  affirmed. 

But  assuming  that  the  proceeding  by  rule 
was  regular  and  proper  in  the  case,  was 
there  a  sufficient  foundation  for  the  decree 
which    was    based    upon    it? 

The  appellant  Josiah  Beckwith.  who  alone 
responded  to  the  rule,  in  his  answer  filed  on 
the  day  on  which  the  said  decree  was  ren- 
dered, to-wit :  the  12th  day  of  November,  1874, 
says  "that  he  should  not  be  required  to  exe- 
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cute  the  said  new  bond,  or  pay  the  said 
moneys  into  court,  for  the  reason  that  it  does 
not  appear  from  the  record,  or  any  evidence 
in  this  cause  that  the  securities  upon  the  orig- 
inal bond  executed  by  Nancy  E.  Beckwith, 
and  the  said  Josiah  Beckwith  and  Nancy  E., 
his  wife,  are  either  bankrupt  or  insolvent; 
nor  does  it  appear  from  any  evidence  in  the 
cause  that  the  said  securities  are  not  as  ample 
and  sufficient  as  on  the  day  they  became  jointly 
bound  with  said  Josiah  Beckwith  and  Nancy 
E.,  his  wife.  For  which  reasons  the  said 
Josiah  Beckwith  prays  the  court  that  the 
said  rule  against   him  be   discharged." 

The  bankruptcy  or  insolvency  suggested 
in  the  rule  is  not  admitted  in  the  answer 
thereto.  On  the  contrary,  it  is  affirmed  in 
the  said  answer  that  such  bankruptcy  or  in- 
solvency does  not  appear  from  the  record 
or  any  evidence  therein.  It  was  thus  clearly 
incumbent  on  the  appellees,  or  the  parties 
prosecuting  the  rule,  to  prove  such  bank- 
ruptcy or  insolvency  by  legal  evidence. 

No  such  evidence  was  offered  or  taken; 
on  the  contrary,  the  "cause  came  on  to  be 
again  heard  on  the  papers  formerly  read 
and  the  return  of  the  summons  duly  executed 
on  Josiah  Beckwith  and  Nancy  E.,  his  wife,  is- 
sued in  pursuance  of  the  decree  of  the  June 
term,  1874,  of  this  court,  and  the  answer  of  the 
said  Beckwith  thereto,  with  general  replication  to 
the  s:id  answer,  and  was  argued  by  counsel. 
On  consideration  whereof  the  court  being 
of  opinion  from  the  facts  stated  in  the 
•44  affidavit  of  *E.  R.  Turnbull,  and  the 
statement  of  R.  D.  Turbull,  the  com- 
missioner in  this  loan,  and  also  the  adminis- 
trator of  the  said  Asa  Avery,  which  said 
affidavit  and  statement  are  filed  with  the 
papers  in  this  cause,  that  the  said  Josiah 
Beckwith  and  Nancy  E.,  his  wife,  should 
renew  their  bonds  for  the  payment  of  the 
moneys  now  held  by  them  for  the  life  of 
the  said  Nancy  E.,  under  former  decrees 
rendered  in  this  cause,  with  good  and  un- 
doubted security,  at  the  death  of  the  said 
Nancy  E.,  to  the  said  R.  D.  Turnbull.  com- 
missioner, &c.,"  proceeded  to  decree  accord- 
ingly, on  the  motion  of  a  great  many  per- 
sons named  in  the  said  decree,  who  claimed 
to  be  entitled  in  remainder  to  the  said 
moneys  on  the  death  of  the  said  Nancy  E. 
Beckwith,  under  the  will  of  the  Asa  Avery, 
which  persons  had  not  been  before  named 
in  the  proceedings  in  the  said  suit  until  they 
were  so  named  in  the  said  decree. 

In  regard  to  the  said  affidavit  and  state- 
ment, they  were  wholly  ex  parte  proceed- 
ings, and  so  far  as  the  record  shows,  were 
unknown  to  and  unheard  of  by  the  appellants 
until  after  the  said  decree  was  pronounced; 
nor  does  it  appear  thit  until  then  they  had  any 
notice  or  information  that  any  of  the  persons 
on  whose  motion  the  said  decree  was  made, 
according  to  a  recital  contained  therein,  had 
any  connection  therewith.  It  appears  from 
the  record  that  the  said  affidavit  and  state- 
ment were  not  parts  of  the  "papers"  on 
which  the  cause  was  again  heard,  when  the 
said  decree  of  the  12th  day  of  November,  1874, 
was  rendered,  though  they  seem  to  have  been 
handed  to,  inspected  by  and  acted  on  by  the 


court  in  making  the  said  decree,  while  the 
case  was  under  advisement.  Under  these  cir- 
cumstances the  appellants  had  no  opportu- 
nity to  be  present  when  the  said  affidavit 
and  statement  were  made,  nor  to  except  to 
them  as  evidence,  and,  of  course,  are  in  no 
default  for  not  having  done  so.  They  can- 
not, therefore,  be  considered  in  an  ap- 

545  pellate  court  as  *having  waived  their 
right  of  exception  to  the  said  papers  as 

evidence  against  them  in  the  court  below. 

There  was  no  evidence  whatever  in  re- 
gard to  the  bankruptcy  or  insolvency  of 
John  Orgain,  one  of  the  sureties  in  the  last 
and  largest  bond  which  had  been  given  by 
said  Beckwith  and  wife,  even  if  the  bank- 
ruptcy or  insolvency  of  all  the  other  sure- 
ties in  the  said  bonds  of  the  said  parties  was 
sufficiently  proved — which  is  not  admitted; 
nor  in  regard  to  the  bankruptcy  or  insol- 
vency of  the  said  Beckwith  and  wife  or 
either  of  them.  Whether  the  bankruptcy  or 
insolvency  of  all  the  sureties  in  the  said 
bonds  would  be  a  sufficient  ground  for  re- 
quiring the  execution  of  a  new  bond,  with 
sufficient  sureties,  by  the  said  Beckwith  and 
wife  if  they  be  themselves  perfectly  solvent, 
and  the  payment  of  the  money  which  may 
be  due  by  them  at  her  death  be  perfectly 
safe  and  certain  on  their  own  responsibility 
only,  or  without  giving  any  new  or  further 
security,  is  a  question  which  need  not  be 
now  decided.  Several  of  the  said  bonds,  and 
among  them  the  last  and  largest  that  was 
given,  are  payable  absolutely  "at  the  death 
of  the  said  Nancy  E.  Beckwith,"  and  not  in 
the  alternative,  as  is  the  case  with  some  of 
them,  "or  at  any  time  when  ordered  so  to 
do  by  the  said  court."  Certainly  the  sure- 
ties in  the  former  could  not  be,  even  if  the 
principal  obligors  therein  could  be,  required 
to  pay  them  before  they  will  become  payable 
by  the  express  terms  and  conditions  thereof. 

But  was  the  proceeding,  by  rule,  a  regular 
and  proper  proceeding  in  this  case? 

We  think  that  it  was  not;  and  that  the 
proceeding,  if  any  were  necessary,  ought  to 
have  been  by  bill,  in  the  nature  of  a  supple- 
mental bill. 

When  the  said  rule  was  entered,  to-wit: 
on   the   17th   day  of  June,  1874,   more   than 
twenty  years  had  elapsed  since  the  institu- 
tion  of   the   suit,   and    even    since   the 

546  execution  *of  the  last  of  the  original 
bonds  of  the  life-tenants  for  the  pay- 
ment at  their  deaths  of  the  principal  of  the 
sums  of  money  received  by  them  of  the  ex- 
ecutor of  Asa  Avery;  and  nearly  twenty 
years  had  elapsed  since  the  last  preceding 
order  had  been  made  in  the  cause,  to-wit: 
on  the  20th  day  of  September,  r854.  After 
that  day  no  proceeding  whatever  had  been 
take-n  therein.  The  primary,  if  not  tlvt  only 
object  of  the  suit,  would  seem  to  have  been 
accomplished.  The  complainant.  R.  D.  Turn- 
bull,  administrator  with  the  will  annexed  of 
Asa  Avery,  deceased,  had  no  further  interest 
in  the  suit.  He  had,  before  the  suit  was 
brought,  delivered  to  the  tenants  for  life  the 
bonds  and  slaves  belonging  to  the  estate  of  his 
testator.  They  were  also  desirous  to  receive 
the  money  belonging  to  the  said  estate,  which 
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the  complainant  had  not  paid  to  them  be- 
cause he  thought  it  ought  not  to  be  paid  to 
them  unless  and  until  they  would  first  give 
bond  and  security  for  its  repayment  at  their 
deaths.  He  therefore  brought  the  said  suit 
to  obtain  instructions  from  the  court  as  to 
his  duties  under  the  will,  and  for  the  pur- 
pose of  settling  his  account  and  closing  the 
estate  as  soon  as  possible.  Soon  after  the 
suit  was  brought  he  settled  his  account,  and 
paid  the  money  remaining  in  his  hands  to  the 
tenants  for  life,  taking  their  bonds,  with  the 
most  ample  and  satisfactory  security,  for  the 
repayment  of  the  principal  at  their  deaths.  All 
this  was  done  under  the  direction  and  with  the 
approbation  of  the  court.  He  had  no  reason  to 
suppose  that  anything  remained  to  be  done 
by  him  in  the  matter  at  any  future  period. 
The  only  thing  which  remained  to  be  done 
thereafter  in  the  matter,  as  he  had  the  best 
reason  to  suppose,  was  the  repayment  of 
the  principal  of  the  money  by  the  life-ten- 
ants or  their  personal  representatives  at 
their  deaths  to  the  remaindermen;  and  that 
would  be  a  matter  between  them  alone,  and 
one  about  which  he  could  not  suppose  there 
would  be  any  difficulty. 

547  *The  persons  claiming  to  be  remain- 
dermen  were  not  parties  to  the   suit. 

When  it  was  brought  it  was  not  known  who 
would  be  the  remaindermen,  and  of  course 
they  could  not  be  made  parties  thereto. 
When  the  rule  was  entered,  more  than 
twenty  years  thereafter^,  it  was  no  doubt 
known  who  would  probably  be  remainder- 
men, and  the  proceeding  by  rule  seems  to  have 
been  at  their  instance,  though  their  names  do 
not  appear  in  the  rule,  but  appear  for  the  first 
time  in  the  suit  in  the  last  decree  which  was 
entered  therein,  to- wit:  the  said  decree  of 
the  12th  day  of  November,  1874. 

We  are  of  opinion  that  the  proceeding  of 
the  remaindermen  to  obtain  the  benefit  and 
relief  sought  by  them  to  be  obtained  by  the 
said  rule  ought  to  have  been  by  a  bill,  in 
the  nature  of  a  supplemental  bill,  instead  of 
by  mere  rule  as  aforesaid.  In  a  proceeding 
by  bill  as  aforesaid  all  matters  of  conten- 
tion between  the  parties  might  have  been 
put  in  issue.  This  would  seem  to  be  pecul- 
iarly proper — first,  because  of  the  long 
lapse  of  time  since  the  original  suit  was 
brought;  second,  because  the  objects  sought 
by  the  original  bill  seem  to  have  been  long 
since  obtained;  and  third,  because  the  re- 
maindermen, the  only  persons  interested  in 
the  fund  except  the  tenants  for  life,  were 
not  parties  to  the  original  cause. 

The  court  is  therefore  of  opinion  that  the 
decrees  appealed  from  ought  to  be  reversed 
and  the  cause  remanded  to  the  said  circuit 
court,  with  liberty  to  the  parties  claiming  to 
be  entitled  as  remaindermen  at  the  death  of 
the  appellant,  Nancy  E.  Beckwith,  to  the 
money  to  which  she  became  ejititled  for  her 
life  u;ider  the  will  of  the  said  Asa  Avery, 
deceased,  to  proceed  by  a  bill,  in  the  nature 
of  a  supplemental  bill,  to  have  the  said 
money  secured,  if  necessary,  and  to  recover 
it   for   distribution  among  themselves. 

548  according  to  their  ♦respective  rights  in 
and  to  the  same,  whenever  the  interest 


and  estate  therein  of  the  said  tenants  for 
life  shall  be  determined. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  if 
the  proceeding  by  rule  was  regular  in  this 
case,  and  it  was  proper  to  require  of  the  ap- 
pellants a  new  bond  with  ample  and  un- 
doubted security,  with  condition  to  pay  the 
sum  of  $4,216.22,  in  which  said  sum  the  ap- 
pellant, Nancy  E.,  wife  of  the  appellant,  Jo- 
siah  Beckwith,  has  a  life  interest  and  estate, 
at  the  death  of  the  said  Nancy  E.,  as  was 
done  by  the  said  decree  of  the  12th  day  of 
November,  1874,  it  is  very  clear  that  the 
penalty  of  the  bond  so  required  to  be  exe- 
cuted, viz:  $10,000,  was  excessive,  and  a 
penalty  of  about  half  that  amount  or  little 
over,  say  six  thousand  dollars,  would  have 
been  amply  sufficient.  The  decree  is  there- 
fore on  that  account  erroneous.  Though  if 
that  were  the  only  error  in  the  said  decree, 
perhaps  it  might  be  amended  in  that  re- 
spect, and  as  so  amended  affirmed. 

But  the  court  is  further  of  opinion,  for 
reasons  as  aforesaid,  that  the  proceeding  by 
rule  was  not  a  regular  and  proper  proceed- 
ing in  the  case;  but  that  the  proceeding,  if 
any  were  necessary  or  proper,  ought  to 
haVe  been  by  bill,  in  the  nature  of  a  sup- 
plemental bill.  The  decree  is  therefore  on 
that  account  also  erroneous. 

Therefore  it  is  decreed  and  ordered  that 
the  same  be,  for  the  errors  aforesaid,  re- 
versed and  annulled,  and  that  the  appellants 
recover  their  costs  by  them  expended  in  the 
prosecution  of  this  appeal  against  the  appel- 
lee, R.  D.  Tumbull,  administrator  with  the  will 
annexed  of  Asa  Avery,  deceased,  to  be  levied 

on  the  estate  of  his  said  testator. 
549  ♦And  it  is  further  decreed  and  or- 
dered, that  the  cause  be  remanded  to 
the  said  circuit  court  for  further  proceed- 
ings to  be  had  therein  to  a  final  decree  in 
conformity  with  the  foregoing  opinion  and 
decree;  which  is  ordered  to  be  certified  to 
the  said  circuit  court. 

Decree  reversed. 


550      ♦Stamper's  Adm'r  ▼.  Gamett  &  als. 

March    Term,    1879,    Richmond. 


I^aehea — Lapiie  of  Ttmr^.* — A  case  in  which,  from 
the  lapse  of  time,  the  death  of  all  the  parties  cog* 

*l4«c1te« — Iiapse  of  Time. — In  Nelson's  adm'r 
▼.  Kownslar's  ex'or,  79  Va.  468,  the  court  said:  "In 
view  of  all  these  circumstances,  and  many  others  dis- 
closed by  the  record,  there  being  no  errors  apparent 
as  alleged,  nor  any  pointed  to  as  such,  no  exceptions 
taken  when  all  the  parties  were  before  the  commis- 
sioner, when  Commissioner  White's  report  was  con- 
firmed and  acquiesced  in  for  many  years  betore  this 
contention  was  raised,  and  when  by  lapse  of  time,  loss 
of  evidence  and  death  of  parties,  it  is  impossible  to 
have  any  new  settlement  based  upon  anything  other 
than  mere  conjecture,  it  would  be  nothing  less  than 
wrong  and  oppression  to  disturb  the  settled  rights  of 
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nizant  of  the  traiiMctioai,  the  destruction  of  the 
records  of  the  county  and  loss  of  papers,  it  was  held 
that  an  account  of  administration  of  an  estate  could 
not  be  settled  without  great  danger  of  injustice  to 
the  deceased  administrator,  and  therefore  refused. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  New  Kent  county,  brought  in  July, 
1871,  by  Alpheus  H.  Garnett  and  others  as 
the  residuary  legatees  of  Anderson  Crump, 
deceased,  against  the  administrator  de  bonis 
non  and  widow  and  heirs  of  James  Stamper, 
deceased,  who  in  his  lifetime  had  been  the 
administrator '  de  bonis  non  with  the  will 
annexed  of  said  Anderson  Crump,  for 
the  settlement  of  the  account  of  Stamper  as 
administrator,  and  payment  of  the  amount 
which  might  be  found  due  on  that  account 

Anderson  Crump  died  in  1852,  leaving  a 
will,  and  a  considerable  estate  consisting  of 
land,  slaves,  stock  on  the  farm,  and  debts 
due  him,  and  Nathaniel  L.  Savage  qualified 
as  his  executor.  Savage  died  in  1853,  when 
Stamper  qualified  as  the  administrator  de 
bonis  non,  &c.  He  died  in  September,  1856; 
when  Tohn  S.  Lacey  qualified  as  administra- 
tor of  Anderson  Crump,  and  Robert  Howie 
qualified  as  administrator  of  Stamper.  Howie 
died  in  1862,  and  there  have  since  been  two 
administrations    on    Stamper's    estate. 

In  September,  1871,  there  was  a  decree 
for  an  account;  and  in  April,  1874,  the 
551  commissioner  returned  *his  report.  To 
this  report  the  defendants  filed  thir- 
teen exceptions;  but  the  only  question  was 
upon  the  possibility  of  settling  the  accounts 
after  the  lapse  of  time,  the  death  of  all  the 
parties  having  any  cognizance  of  the  ac- 
counts, and  the  destruction,  during  the  war, 
of  all  the  records  of  the  clerk's  offices  and 
courts  of  New  Kent  county. 

The  cause  came  on  to  be  finally  heard  on 
the  27th  of  November,  1876,  when  the  court 
overruled  the  defendants'  exceptions  and 
made  a  decree  in  favor  of  the  several  plain- 
tiffs for  the  amounts  reported  to  be  due  to 
them.  And  thereupon  Stamper's  administra- 
tor applied  to  a  judge  or  this  court  for  an 
appeal;  which  was  allowed.    The  case  as  it 

an  executrix,  long  since  dead,  one  against  whom  the 
record  discloses  nothing  to  her  discredit,  or  against 
the  fairness  of  all  her  dealings,  and  in  whose  behalf 
all  the  presumptions  arise.  These  principles  have  the 
sanction  of  a  long  and  unbroken  line  of  decisions, 
among  them  Crawford*s  ex'or  v.  Patterson,  11  Gratt. 
374;  Boiling  ▼.  Boiling  et  als.,  5  Munf.  340;  Harrison 
et  ah.,  V.  Gibson  et  ah.,  23  Gratt.  223;  Tazewell's 
ex'or  V.  Whittle's  adm'r,  13  Gratt.  352;  4  Min.  Inst. 
1249;  Newton  v.  Pool,  12  Leigh  144;  Stamper's  adm'r 
V.  Garnett,  31  Gratt.  550;  and  Hill  et  ah.  v.  Umbargcr 
et  al.,  77  Va.  ^53."  See  Hatcher  v.  Hall.  77  Va.  573 ; 
Perkins  y.  Lane,  82  Va.  59,  and  cases  cited;  Gib- 
boncy's  ex'x  v.  Kent,  82  Va.  383;  Green's  adm'r  v. 
Thompson,  84  Va.  376;  Hodgson  v.  Perkins,  84  Va. 
706.  See  also  Cramner  v.  McSwards,  24  W.  Va.  595. 
Pernonal  Representatiirea — IVar  Interest. 
— In  Brent's  adm'r  v.  Clevenger,  78  Va.  12,  it  was 
that  an  administrator  residing  in  a  county  which  was 
subject  to  alternate  raids  from  both  armies  during  the 
Civil  War  were  not  liable  to  war  interest.  Citing 
principal  case;  Lacy  v.  btamper,  27  Gratt.  65. 


was  viewed  by  this  court,  is  presented  in 
the  opinion  of  JUDGE  ANDERSON. 

John  A.  Meredith  and  B.  W.  Lacy,  for  th« 
appellant. 

J.  Alfred  Jones,  for  the  appellees. 

ANDERSON,  J.,  delivered  the  opinion  of 
the  court. 

The  bill  represents  that  Anderson  Crump 
died  in  1852;  that  Nathaniel  L.  Savage  Qual- 
ified as  his  executor,  and  died  on  the  4tn  of 
January,  1853*  that  on  the  14th  of  April, 
1853,  James  Stamper  qualified  as  adminis- 
trator de  bonis  non  with  the  will  annexed  of 
the  said  Anderson  Crump,  who  "owned  and 
possessed  a  very  large  and  valuable  estate, 
consisting  of  lands,  slaves,  debts  due  to  him, 
household  and  kitchen  furniture,  crops  of 
corn,  &c.,  and  a  large  and  valuable  stock 
of  horses  and  mules,  cattle  and  hogs,  &c., 
all  of  which  (the  bill  alleges),  or  the  pro- 
ceeds of  the  sales  of  all  of  which,  and  the 
hires  of  the  slaves  for  many  years,  went 
into  the  hands  and  possessioft  of  the  said 
James  Stamper  as  administrator  de 
652  bonis  non  as  aforesaid."  *And  the  bill 
charges  that  the  said  James  Stamper, 
administrator  de  bonis  non  as  aforesaid, 
collected  many  large  sums  of  money  that 
were  due  to  said  Anderson  Crump,  de- 
ceased, in  his  lifetime,  and  that  he  collected 
large  sums  of  money  arising  from  the  sales  of 
the  said  perishable  property  and  the  hires  of 
the  slaves  of  the  said  Anderson  Crump,  de- 
ceased, and  departed  this  life  in  1857,  without 
ever  having  settled  any  account  of  his  trans- 
actions as  the  administrator  de  bonis  non 
with  the  will  annexed  of  Anderson  Criunp, 
deceased,  largely  indebted  to  the  estate  of 
I  said  Crump;  that  the  plaintiffs  are  the  leg- 
atees of  said  Crump,  and  entitled  to  a  dis- 
tribution of  whatever  is  due  from  the  es- 
tate of  the  said  Stamper;  that  Henry  D. 
Vaiden  is  the  personal  representative  of 
the  said  James  Stamper,  deceased,  who,  to- 
gether with  the  widow  and  children  and 
heirs  of  James  Stamper,  deceased,  are  made 
defendants  to  the  bill,  and  said  Vaiden  re- 
quired to  state,  render  and  settle  up  an  ac- 
count of  the  administration  de  bonis  non  of 
James  Stamper  on  the  estate  of  Anderson 
Crump,  deceased. 

The  record  does  not  show  the  precise 
date  of  the  death  of  N.  L.  Savage;  but  it 
must  have  been  prior  to  the  14th  of  April, 
1853,  at  which  time  letters  of  administra- 
tion de  bonis  non  with  the  will  annexed  of 
the  estate  of  Anderson  Crump  were  granted 
to  James  Stamper;  and  it  shows  that  the 
said  Stamper  died  about  the  20th  of  September, 
1856,  instead  of  in  1857,  as  alleged  by  the  bill. 
The  record  shows  also  what  does  not  appear 
on  the  face  of  the  bill,  that  E.  A.  Savage,  the 
widow  of  N.  L.  Savage,  qualified  as  his  ex- 
ecutrix, and  that  James  Stamper  acted  as 
her  agent  in  the  administration  of  the  es- 
tate of  the  said  N.  L.  Savage,  and  after  her 
death,  which  occurred  prior  to  the  14th  day 
of  April,  1853,  qualified  as  her  executor. 
Nor  does  it  show,  as  appears  in  the  rec- 
558    ord,    that    after    the    death    of    *James 
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Stamper  Robert  Howie  administered  on  his 
estate,  and  John  S.  Lacy  qualified  as  adminis- 
trator de  bonis  non  with  the  will  annexed 
of  Anderson  Crump,  and  that  both  of  them 
died  long  before  the  institution  of  this  suit; 
that  after  his  death  Leonard  C.  Crump  qual- 
ified as  administrator  de  bonis  non  of  James 
Stamper,  deceased,  and  that  some  years 
after  his  qualification  his  letters  of  admin- 
istration were  revoked,  and  the  estate  of 
James  Stamper,  as  the  bill  does  allege,  was 
committed  to  the  administration  of  H.  D. 
Viaden,  shertflF  of  New  Kent  county,  one  of 
the  defendants. 

Nor  does  the  bill  show  that  the  records 
of  the  courts  of  New  Kent  county,  were  the 
evidences  of  these  various  administrations, 
the  transactions  of  N.  L.  Savage,  the  execu- 
tor of  Anderson  Crump,  of  A.  E.  Savage, 
his  executrix,  through  her  agent,  James 
Stamper,  of  James  Stamper,  as  her  executor, 
and  as  administrator  de  bonis  non,  with  the 
will  annexed  of  Anderson  Crump,  deceased, 
of  Robert  Howie,  his  administrator  or  ex- 
ecutor, and  #f  John  S.  Lacy,  who  succeeded 
him  as  administrator  de  bonis  non,  with  the 
will  annexed  of  Anderson  Crump,  deceased, 
could  have  been  found,  were  all  destroyed 
by  fire  by  the  enemy  during  the  late  war. 
But  these  facts  are  fully  set  out  in  the  an- 
swer of  Mrs.  Martha  Stamper,  the  widow  of 
James  Stamper,  deceased,  and  two  of  their 
children,  and  are  established  by  the  proofs 
in  the  record. 

From  this  simple  narrative  of  the  facts,  it 
is  manifest  that  after  this  great  lapse  of 
time,  and  the  destruction  of  the  records, 
when  the  voices  of  the  actors  in  all  these 
transactions  are  silenced  in  the  grave,  and 
there  are  no  witnesses  who  were  cognizant 
of  the  transactions  and  capable  of  throw- 
ing light  upon  them,  living  to  testify,  it 
would  be  extremely  difBcult,  if  not 
564  ^impossible,  for  any  commissioner  to 
state  an  account  which  would  do  jus- 
tice to  all  concerned.  This  suit  was  not 
brought  until  August,  1871,  nineteen  years 
after  the  death  of  Anderson  Crump,  and  the 
qualification  of  his  executor,  eighteen  years 
after  the  death  of  N.  L.  Savage,  and  the  quali- 
fication of  James  Stamper  as  administrator  de 
bonis  non  of  Anderson  Crump,  fifteen  years 
after  his  death,  and  nearly  ten  years  after 
the  death  of  Robert  Howie,  his  executor  or 
administrator.  The  defendants  demurred  to 
the  bill,  and  upon  the  facts  set  forth  in  their 
answer,  resisted  the  right  of  the  plaintiffs 
to  an  account.  They  say  that  "the  papers  of 
said  Stamper  have  been  so  lost  and  otherwise 
made  way  with  that  it  would  be  impossible 
at  this  late  day  to  settle  the  transactions  of 
said  Stamper  as  the  administrator  of  An- 
derson Crump;  that  said  Stamper  was  a  good 
accountant,  being  a  commissioner  of  the  court, 
and  there  is  scarcely  a  doubt  but  that  he 
regularly  settled  his  accounts  and  returned 
them  to  the  court,  but  all  the  papers  of  that 
office  have  been  destroyed:  and  the  great 
lapse  of  time  since  the  qualification  of  said 
Stamper  renders  it  still  more  impossible  to 
settle  said  accounts,  without  doing  great 
injustice  to  the  estate  of  said  Stamper;  and 


5M,  S5S,  581 

inasmuch  as  this  suit  was  not  instituted  for 
nearly  twenty  years  after  the  qualification 
of  said  Stamper,  and  sixteen  years  after  the 
death  of  said  Stamper,  the  court  should  dis- 
miss said  bill;  for  if  the  claim  be  not  barred 
by  the  statute  of  limitations  (on  which  they 
relied  as  one  o-f  the  grounds  of  demurrer)  it 
is  clearly  lost  by  their  laches." 

But  the  court  directed  an  account,  and  the 
commissioner  undertook  to  make  it  out, 
and  reported  an  account  charging  the  es- 
tate of  James  Stamper  with  a  large  balance, 
which  the  court  sustained  and  decreed 
556  *in  favor  of  the  plaintiffs,  the  legatees 
of  Anderson  Crump;  from  which  de- 
cree this  appeal  was  allowed. 

It  appears  that  William  P.  Richardson 
was  the  personal  representative  of  Robert 
Howie,  who  was  the  executor  of  James  Stam- 
per, and  that  Vaiden,  after  the  estate  of  Stam- 
per was  committed  to  him,  found  a  parcel  of 
loose  papers  which  had  been  in  the  posses- 
sion of  Howie,  as  executor  of  Stamper, 
scattered  over  the  floor  of  Richardson's  of- 
fice and  desk  (probably  by  Federal  soldiers 
who  had  possession,  and  committed  great 
depredations),  which  he  afterwards  turned 
over  to  Commissioner  Barham,  who  had 
been  directed  to  take  an  account  in  this 
case.  Among  this  rubbish,  not  destroyed  by 
the  enemy,  were  found  the  papers  exhibited 
and  designated  M  O  H,  and  H  O  M,  an  old 
memorandum  book,  and  the  paper  J  D  C.  The 
two  first  a  re  in  the  hand  writing  of  James  Stam- 
per,  and  purport  to  be  settlements  of  his  ad- 
ministration account  for  the  years  1853  and 
1854,  showing  a  balance  due  from  him  to  the 
estate  on  the  1st  of  January,  1856,  of  $1,289.26. 
He  is  charged  with  the  whole  of  the  hires  of 
the  slaves  for  1853,  due  in  1854,  though  he 
held  the  bonds  of  two  of  the  legatees  for  hires, 
with  which  he- was  not  credited.  The  paper 
J  D  C  purports  to  be  an  unfinished  and  incom- 
plete statement  of  the  administration  account 
for  the  following  year.  It  begins  with  the 
debit  of  $1,289.26,  balance  due  from  the  Ad- 
ministrator on  the  1st  of  January,  1855,  cred- 
its him  by  certain  payments  made  during 
the  year?  and  debits  him  with  the  hires  of 
1854,  collectable  in  1855.  This  paper  is 
proved  to  be  in  the  handwriting  of  J.  D. 
Christian,  but  is  not  signed.  No  balance  is 
struck,  but  the  account  is  left  in  an  unfin- 
ished state  and  is  not  closed.  Why  did  not 
the  commissioner  go  on  to  complete  the  ac- 
count? The  probability  is  that  there  were 
other  matters  to  be  stated  which  the  ad- 
ministrator was  not  then  prepared  to  show, 
666  and  that,  in  all  probability,  was  the  *dis- 
bursements  of  the  negro  hires.  It  can 
not  be  perceived  for  what  else  the  account  was 
kept  open.  But  is  it  likely,  is  it  probable,  that 
James  Stamper  would  have  allowed  it  to  re- 
main long  in  this  unfinished  state?  He  lived 
until  the  20th  of  September,  1856.  and  wheii 
we  remember  with  what  promptness  he  had  his 
administration  accounts  for  1853  settled  (he 
only  qualified  in  the  spring  of  that  year),  and 
his  accounts  for  1854  settled,  and  with  what 
promptness  he  commenced  the  settlement  of 
his  accounts  for  1855.  and  his  general  habits 
of  business  as  exhibited  in  the  record,  we 
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are  forced  to  the  conclusion  that  he  would 
not  have  suffered  this  settlement  to  con- 
tinue unfinished  during  the  remainder  of 
his  life,  which  gave  him  ample  time  to  have 
bad  the  settlement  concluded  and  put  upon 
record,  as  his  previous  settlements  were. 

No  other  papers  have  been  recovered 
from* the  wreck  of  his  papers  and  the  destruc- 
tion of  the  records  which  throw  any  light  upon 
his  subsequent  transactions  and  dealings  as  ad- 
ministrator de  bonis  non  of  Anderson  Crump, 
deceased.  They  are  all  buried  in  the  impen- 
etrable darkness  of  the  dead  past.  I  am  not 
unmindful  that  there  is  another  paper  ex- 
hibited, and  designated  Q  S,  upon  which  the 
commissioner  relics,  ancTmakes  the  basis  of 
subsequent  charges  against  the  administra- 
tor. It  purports  to  give  the  hires  of  the 
servants  for  the  year  1855,  due  in  1856.  The 
commissioner  certifies  that  it  "is  a  true  copy 
of  a  memorandum  in  the  handwriting  of 
John  D.  Christian,  taken  from  a  book  marked 
'ledger.' "  Whose  book  it  was  does  not  ap- 
pear; and  it  does  not  appear  even  to  be 
signed  by  J.  D.  Christian,  or  that  there  was 
any  privity  between  him  and  Stamper,  or 
that  he  had  any  authority  to  make  the  state- 
ment, or  that  Stamper  ever  gave  his  assent 
to  it,  or  had  any  knowledge  of  it.  And  yet 
the  commissioner  holds  him  bound  by  it, 
only,  for  aught  else  that  appears,  because 
557  it  is  in  the  handwriting  ♦of  Christian — 
which  it  might  be  and  not  be  an  affirma- 
tion of  said  Christian,  which  would  be  no  evi- 
dence against  Stamper  even  if  it  was.  True 
there  is  another  exhibit,  the  memorandum 
book  before  mentioned.  But  between  it  and 
the  settlements  M  O  H  and  H  O  M,  there 
are  discrepancies  which  show  that  it  is  too 
inaccurate  to  be  relied  on  as  the  basis  of 
an  account  or  the  foundation  of  a  decree. 

But  the  paper  Q  S  puts  the  hires  for  1855, 
which  is  adopted  by  the  commissioner,  at 
$400  more  than  they  are  charged  in  said 
memorandum  book.  It  is  true  the  hires  of 
four  men  are  charged  that  are  not  charged 
in  the  memorandum  book.  But  non  constat 
that  those  hires  were  ever  received  by  the 
administrator,  for  reasons  which  cannot 
now  be  explained,  or  that  they  were  proper- 
ly chargeable  to  him. 

To  complete  the  account,  the  commis- 
sioner charges  Stamper  with  all  the  hires  of 
1856,  although  they  were  not  due  until  after 
the  death  of  Stamper,  and  could  not  have  been 
received  by  him;  and  if  there  is  any  evi- 
dence in  the  record  that  they  were  charged 
to  his  executor  as  assets  of  Stamper,  I 
have  unconsciously  overlooked  it.  I  do  not 
think  that  it  anywhere  appears  that  Stam- 
per's estate  got  the  benefit  of  those  hires,  what- 
ever, they  may  have  been.  There  is  no 
proof  as  to  their  amount;  and  in  the  absence 
of  all  proof  the  commissioner  had  to  reply 
on  estimates  and  conjecture;  and  his  esti- 
mate of  the  hires  of  1856  are  $314.75,  minus 
$1 1.25,  more  than  the  actual  hires  for  the  pre- 
vious year  are  stated  to  be  by  the  paper  Q  S, 
and  ^03.50  more  than  James  Stamper  is 
charged  with  the  year  1855,  next  preced- 
ing, in  the  said  memorandum  book.  I  find 
nothing  in  the  record  to  warrant  such  an  ex- 


traordinary advance  upon   the  hires  of  the 
previous  year. 

The  commissioner  also  puts  the  estimated 
expenses  for  the  chargeable  servants 
658  for  the  year  1856  at  much  less  *than 
the  actual  expenses  are  stated  for  the 
previous  year.  The  actual  expense  sums  up 
$230;  the  estimated,  for  the  following  year, 
only  $182.50— a  difference  of  $47.50.  The 
same  is  true  with  regard  to  medical  attend- 
ance. The  actual  amount  for  1855  sums  up 
$118.50;  the  estimated  amount  for  1856  only 
$47;  and  for  1857,  $58 — a  difference  for  one 
year  of  $71;  for  the  other,  of  $60.50. 

The  commissioner  has  also  gone  behind 
the  settlement  of  1854  to  debit  the  adminis- 
trator with  the  sum  of  $334.34,  which  was 
due  from  William  R.  Savage  to  Anderson 
Crump.  N.  L.  Savage  was  the  executor  of 
Crump,  and  was  individually  indebted  to 
W.  R.  Savage  in  a  much  larger  amount. 
James  Stamper  represented  both  estates — 
the  latter  as  admmistrator  de  bonis  non, 
and  the  former  as  agent  for  his  executrix; 
and  the  estate  of  Anderson  Crump  may 
have  gotten  the  benefit  of  the  debt  due  it 
from  W.  R.  Savage  in  the  settlement  which 
Stamper  made  of  N.  L-  Savage's  adminis- 
tration on  it,  which  would  account  for  his 
not  debiting  himself  with  that  amount  as 
administrator  of  Crump  in  his  settlement  of 
1854.  After  such  a  lapse  of  time,  and  the 
obscurity  thrown  upon  these  transactions 
by  deaths,  and  the  destruction  of  records, 
and  the  loss  of  papers,  a  settlement  ought 
not  to  be  surcharged  and  falsified  because 
some  of  the  transactions  cannot  be  now 
clearly  and  fully  explained. 

But  these  objections  are  secondary  and 
inconsiderable,  in  view  of  the  great  and 
overwhelming  objection  of  stating  an  ac- 
count to  charge  a  dead  man's  estate,  upon 
only  partial  evidences  of  his  transactions, 
and  partial  settlements  now  only  extant, 
whilst  other  and  important  evidences  of  his 
transactions,  and  of  further  and  fuller  set- 
tlements, which  were  in  all  probability 
made  and  placed  on  record,  have  been  lost, 
and   cannot   now   be   produced,   because   of 

the  destruction  of  the  records  by  fire, 
569    *and    the    seizure    and    pillage    of    his 

private  papers  by  a  licensed  soldiery. 

In  Foster's  curator  v.  Rison  &  al.,  17 
Gratt.  321,  JUDGE  MONCURE  said,  p.  347: 
"Something  may  be  due;  I  might  go  further 
and  say,  that  probably  something  is  due  from 
the  estate  of  John  W.  to  the  estate  of  John 
Foster  on  account  of  the  transactions  stated 
in  the  bill.  But  the  possibility,  or  even  the 
probability  that  something  is  so  due,  is  not 
enough  to  entitle  the  plaintiff  to  an  account. 
Independently  of  the  bar  of  the  statute,  it 
would  be  a  sufficient  answer  to  his  claim 
for  an  account  that  one  cannot  now  be  set- 
tled with  any  reasonable  expectation  of  do- 
ing justice  to  the  defendant,  and  that  the 
plaintiff's  testator  is  in  fault  for  not  hav- 
ing sooner  asserted  and  prosecuted  his 
claim.  It  may  be  said  that  John  W.  Foster 
was  also  in  fault  for  not  having  himself 
rendered  and  settled  an  account.    Non  con* 
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Stat  that  he  did  not  render  and  settle  an  ac- 
count." 

These  principles  are  eminently  applicable 
to  this  case.  It  is  easy  to  see  that  if  the 
records  of  the  courts  of  New  Kent  county 
had  not  been  destroyed,  they  might  have 
poured  a  flood  of  light  upon  these  transac- 
tions, which  would  have  brought  the  com- 
missioner to  very  diflFerent  conclusions;  and 
which,  too,  would  have  been  more  conso- 
nant with  the  reasonable  presumptions  of 
the  case. 

It  is  incredible,  if  these  large  balances 
were  due  the  plaintiffs  by  James  Stamper 
in  his  lifetime,  that  they  would  not  have 
asserted  their  claims  long  ago. 

What  was  there  to  prevent  them  institut- 
ing their  suit  more  than  twenty  years  ago, 
in  the  lifetime  of  James  Stamper,  or  imme- 
diately after  his  death,  in  the  lifetime  of  his 
executor,  to  assert  this  claim  for  a  large  bal- 
ance due  them,  and  demanding  a  settle- 
ment? His  transactions  were  then  probably 
manifested  by  the  records  of  the  court,  and 
if  not  fully  disclosed,  could  have  been  satis- 
factorily explained  by  living  witnesses. 
160  If  they  had  ♦this  large  balance  in  the 
hands  of  James  Stamper,  he  had  ample 
money  to  pay  it,  and  they  were  not  so 
plethoric  that  they  could  afford  to  lie  out 
of  it.  They  appear  to  have  been  in  needy 
circumstances,  and  if  this  money  way  lying 
in  the  hands  of  Stamper,  it  was  certainly  as 
well  known  to  them  as  now,  and  they  would 
hardly  have  been  content  to  let  it  lie  there. 
They  were  under  no  disability  to  sue,  and 
would  hardly  have  slept  on  their  rights  for 
such  a  length  of  time.  But  we  do  not  hear 
of  their  ever  claiming  such  indebtedness 
until  the  bringing  of  this  suit — after  the  de- 
struction of  the  records,  the  death  of  the 
actors  and  of  others  who  might  have 
thrown  light  on  the  transactions. 

Some  papers  have  been  found  amongst 
the  wreck  of  Robert  Howie's  papers,  which 
show  that  they  had  settlements  with  him  of 
various  transactions,  in  which  his  testator 
was  an  actor.  Settlements  were  made  be- 
tween them,  and  receipts  executed  by  them 
to  him  for  the  several  amounts  which  ap- 
peared to  be  due  them  from  the  estate  of 
James  Stamper.  If  Stamper  was  owing  them 
these  large  balances  now  claimed,  is  it  not 
likely  that  they  would  then  have  insisted 
upon  the  settlement  and  payment  of  them 
too?  If  there  was  anything  due  them,  the 
presumption  is  that  they  then  claimed  it, 
and  that  it  was  then  settled  and  paid  to 
them,  and  that  the  evidence  of  it  is  among 
the  rifled  and  lost  papers  or  burnt  records; 
and  this  conclusion  is  confirmed  by  the  fact 
that  they  furnish  no  evidence,  after  the 
foregoing  settlements  and  payments  to 
them  by  Howie,  that  they  set  up  any  claim 
in  the  lifetime  of  Howie  to  other  balances 
due  them  from  the  estate  of  Stamper;  and 
by  the  virtual  disclaimer  of  Mr.  Howie,  not 
long  before  his  death,  when  he  stated  to 
Mrs.  Frazier  that  he  had  settled  up  and 
paid  all  the  debts  due  from  James  Stamper's 
estate,  except  two  or  three  small  debts, 
which  he  intended  to  pay  in  a  short  time. 


661  ♦But  as  an  offset  to  these  conclu- 
sions, it  is  said  that  there  was  a  contro- 
versy as  to  the  title  of  the  slaves,  and  that  a 
suit  was  depending  in  the  circuit  court  of  New 
Kent  county  to  decide  to  whom  they  belonged, 
and  that  the  papers  in  that  suit  were  lost  in 
the  general  conflagration  of  the  records  of  the 
court.  It  seems  to  be  conceded  that  there  was 
such  a  suit;  but  when  and  by  whom  brought, 
and  against  whom,  arid  how  decided,  or  wheth- 
er decided  or  not,  there  is  nothing  to  show. 
It  is  most  likely  that  the  suit  was  brought 
by  the  legatees  of  Robert  Crump,  the  father 
of  Anderson  Crump,  under  whose  will, 
which  was  lost  in  the  burning,  they  claimed 
against  the  plaintiffs,  legatees  of  Anderson 
Crump;  and  if  brought  in  the  lifetime  of 
James  Stamper,  who  had  possession  of  ihc 
slaves,  he  was  a  defendant,  and  if  after  his 
death,  J.  S.  Lacy,  his  successor  as  adminis- 
trator de  bonis  non  of  Anderson  Crump, 
would  have  been  a  defendant;  and  also  Rob- 
ert Howie,  the  administrator  of  Stamper, 
would  have  been  a  necessary  party  to  ac- 
count for  the  hires  his  testator  had  re- 
ceived. It  is  most  probable  that  the  suit 
was  brought  in  the  lifetime  of  Stamper  and 
was  probably  decided  against  the  plaintiffs, 
as  they  seem  to  have  abandoned  the  claim. 
We  hear  of  them  making  no  claim  to  ihc 
slaves  or  the  hires  after  they  came  to  the 
hands  of  J.  S.  Lacy.  The  presumption  is 
that  not  only  the  question  of  title,  but  the 
account  of  hires,  was  settled  in  that  suit; 
that  James  Stamper,  or  his  executor,  Robert 
Howie,  was  required  to  render  an  account  of 
the  hires  that  were  in  the  hands  of  Stamper, 
and  paid  them  to  a  receiver,  under  the  order 
of  the  court,  or  to  the  party  who  it  was  de- 
cided was  entitled  to  the  slaves.  How  else 
can  it  be  accounted  for,  that  when  Howie 
settled  up  other  transactions  of  his  tcsta- 
562  tor  with  these  plaintiffs,  they  made  *no 
demand  for  the  settlement  of  the  hires 
also?  If  it  should  be  said  that  the  suit  was 
not  decided,  then  it  was  the  duty  of  the 
court  to  have  ordered  an  account  of  the  hires, 
and  directed  what  appeared  to  be  in  the  hands 
of  James  Stamper  to  be  paid  into  court  and  it 
must  be  presumed  that  what  ought  to  have 
been  done  was  done.  The  controversy  vrith 
regard  to  the  title  to  the  slaves,  or  the  pend- 
ing of  the  suit,  does  not  repel  or  weaken  the 
presumption  upon  the  grounds  before  stated, 
that  the  plaintiffs  had  received  payment  of 
all  that  was  due  them.  But  the  fact  that 
such  a  suit  had  been  depending,  in  connec- 
tion with  the  conduct  of  the  plaintiffs  in 
never  requiring  payment  from  the  executor 
of  James  Stamper  or  of  his  administrator  dc 
bonis  non,  until  after  the  death  of  the  parties 
against  whom  they  claim,  and  the  death  of 
witnesses,  and  the  destruction  of  the  records, 
gives  greater  force  to  the  presumption  that 
there  was  nothing  due  to  them  from  the 
estate  of  James  Stamper.  It  is  so  improb- 
able that  the  plaintiffs  would,  under  the  cir- 
sumstances  disclosed  and  hereinbefore  alluded 
to,  have  slept  on  their  rights  and  never  have 
claimed  money  as  due  them  in  the  hands  of 
the  representatives  of  James  Stamper  during 
the  long  lapse  of  time  from  1856  to  1871,  that 


496 


SI  GRATT. 


VijRGiKiA  Reports,  Annotated. 


668,  564,  565 


it  raises  a  strong  presumption  that  there  was 
nothing  due  them,  and  the  inability  of  the 
defendants  to  produce  receipts  or  other  evi- 
dences of  payment,  under  the  circumstances 
of  the  loss  of  papers,  and  the  destruction  of 
the  records  of  the  court,  whether  such  evidence 
would  probably  exist,  is  not  entitled  to  be 
weighed  against  that  presumption. 

It  is  a  rule  of  equity  not  to  encourage 
stale  demands,  or  to  give  relief  to  parties 
who  sleep  on  their  rights.  No  precise  limit 
of  time  can  be  stated  within  which  the  in- 
terposition of  the  court  must  be  sought. 
What  is  a  reasonable  time  cannot  well 

563  be  defined  so  as  to  establish  *any  gen- 
eral rule,  and  must,  in  a  great  measure, 

depend  upon  the  exercise  of  the  sound  dis- 
cretion of  the  court,  under  all  the  circum- 
stances of  each  case.  In  Gregory  v.  Gregory, 
Coop,  201,  Sir  William  Grant,  M.  R.,  refused 
to  set  aside  a  purchase  by  a  trustee,  after  a 
lapse  of  eighteen  years.  In  Lord  Selrey  v. 
Rhoades,  2  Sim.  &  St.  R.  41,  when  a  lease 
was  granted  to  a  steward,  and  eleven  years 
had  elapsed,  the  court  refused  to  set  the 
lease  aside,  though  there  were  special  cir- 
custance$  in  the  case.  So  in  Baker  v.  Reed, 
18  Beav.  R.  398,  a  bill  filed  after  the  lapse  of 
seventeen  years  to  set  aside  the  purchase 
of  a  testator's  estate  by  his  executor  at  an 
undervalue,  was  dismissed  on  the  ground  of 
delay.  Kerr  on  Frauds,  p.  303,  and  numer- 
ous cases  cited.  Parties  who  would  have 
had  the  clearest  title  to  relief  had  they  come 
in  reasonable  time,  may  deprive  themselves 
of  their  equity  by  a  delay  which  falls  short 
of  the  period  fixed  by  the  statutes.  lb.  p. 
305,  and  cases  cited. 

In  Carr's  adm'r,  &c.,  v.  Chapman's  lega- 
tees, 5  Leigh,  side  p.  164,  JUDGE  CARR 
elaborately  reviews  the  decisions  on  this 
subject,  English  and  American.  We  beg  leave  to 
refer  to  his  opinion  with  only  this  brief 
citation.  He  remarked:  "Equity,  always 
averse  to  state  claims,  will  not  be  called  into 
activity  in  aid  of  legatees  after  great  length 
of  time,  especially  if  the  original  parties  are 
all  dead  and  their  representatives  allege 
their  inability  to  furnish  the  accounts."  The 
bill  in  that  case  was  not  filed  until  twenty- 
eight  years  after  the  death  of  the  first  tes- 
tator, but  from  twelve  to  twenty  years  after 
some  of  the  plaintiffs  attained  full  age.  In  the 
case  in  hand  the  legatees  not  only  delayed 
bringing  suit  until  all  the  original  parties  were 
dead,  but  until  all  the  records  of  the  courts 
were  destroyed,  which  were  the  repositories  of 
the  evidences  upon  which  the  defendants 
might  have  relied  to  show  that  their  intestate 
and  ancestor  had  faithfully  discharged  his 
fiduciary  obligations.    In   the  case  cited 

564  the  *decrec  was  reversed  and  the  bill  dis- 
missed, although  some  of  the  plaintiffs 

had  delayed  only  twelve  years  in  bringing 
suit  after  their  disabilities  were  removed. 

In  Pickering  v.  Lord  Stamford,  2  Ves.  Jr. 
R.  581,  the  master  of  the  rolls  said  "that 
parties  shall  not  by  neglecting  to  bring  forward 
their  demands  put  others  to  a  state  of  incon- 
venience, subjecting  them  to  insuperable  diffi- 
culties. Against  such  a  bill,  undoubtedly, 
the  court  ought  to  set  its  face."    "If  from 


the  plaintiffs  lying  by  it  is  impossible  for  the 
defendants  to  render  the  accounts  he  calls  for, 
or  it  will  subject  them  to  great  inconvenience, 
the  plaintiff  must  suffer,  or  the  court  will  op- 
pose what  I  think  the  best  ground — pubhc 
convenience."  The  foregoing  is  cited  with 
approval  in  Hayes  v.  Goode,  7  Leigh,  452, 
487,  and  by  Allen,  J.,  in  Caruthers'  adm'r 
V,  Trustees  of  Lexington,  12  Leigh,  610,  618. 
In  the  latter  case  Allen,  J.,  said :  "No  par- 
ticular period  is  fixed  by  the  cases  as  limiting 
the  demand  for  an  account.  If  from  the  de- 
lay which  has  taken  place  it  is  manifest  that 
no  correct  account  can  be  rendered,  that  any 
conclusion  to  which  the  court  can  arrive 
must  be  at  best  but  conjectural,  and  that  the 
original  transactions  have  become  so  obscured 
by  time  and  the  loss  of  evidence  and  the  death 
of  parties  as  to  render  it  difficult  to  do  justice, 
the  court  will  not  believe."  That,  it  seems  to 
me,  is  emphatically  this  case.  The  original 
transactions  have  become  so  obscured  by  time 
and  the  loss  of  evidence,  the  total  destruc- 
tion of  the  records  of  the  courts,  the  death 
of  the  actors  in  these  transactions,  and  the 
death  of  witnesses,  as  that  the  account, 
which  is  the  basis  of  the  decree,  is  stated 
in  great  part  upon  conjectural  estimates  and 
uoon  partial  and  incomplete  settlements, 
showing  balances  against  him,  in  the  ab- 
sence of  evidence  of  further  and  subsequent 
settlements,  which  were  in  all  probability 
made  and  entered  of  record,  which  would 
show  the  satisfaction  of  the  balances 
565  appearing  to  be  due  from  *the  admin- 
istrator on  the  previous  settlements, 
every  trace  of  which  has  been  destroyed  in 
the  conflagration  of  the  records  of  the  court 
— ^involving  in  the  destruction  the  records  of 
a  suit,  which  is  known  and  admitted  to  have 
been  depending,  which  would  have  required 
the  further  and  final  settlement  of  the  ad- 
ministrator's accounts  involved  in  this  con- 
troversy, and  which  it  is  reasonable  to  pre- 
sume, under  all  the  circumstances  of  this 
case,  were  settled  and  paid  into  court  or  to 
the  parties  entitled  thereto. 

The  same  doctrine  was  reiterated  by  this 
court  in  the  recent  case  of  Harrison  &  als. 
V.  Gibson  &  als.,  23  Gratt  212.  And  JUDGE 
STAPLES,  speaking  for  the  whole  court, 
said:  Although  the  time  which  has  elapsed 
since  the  death  of  Mrs.  Wagoner  may  not 
of  itself  constitute  a  statutory  bar  to  the 
claim,  still  the  unaccountable  neglect  of  the 
parties  for  fourteen  years  thereafter  to 
prosecute  any  suit,  when  considered  in  con- 
nection with  the  other  circunristances,  is 
very  persuasive  against  the  equity  and  jus- 
tice of  that  claim.  I  think  they  fully  jus- 
tified the  court  below  in  dismissing  the  bill. 

The  plaintiffs  below,  by  their  delay  and 
gross  laches  in  asserting  their  claim,  until 
by  the  destruction  of  the  records  of  the 
courts,  and  the  loss  of  papers,  and  the  death  of 
the  actors  in  the  transactions,  and  of  impor- 
tant witnesses,  it  is  not  only  inconvenient  and 
difficult,  but  impossible  for  the  defendants,  as 
they  aver,  to  state  an  account  which  would  do 
justice  to  the  estate  of  the  decedent,  and  the 
court  in  decreeing  an  account  upon  such  im- 
perfect and  defective  material  would  incur 
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the  hazard  of  doing  great  injustice  to  the 
estate  of  one  who  has  been  dead  for  nearly 
a  quarter  of  a  century,  have  not  shown 
themselves  entitled  to  the  assistance  of  a 
court  of  equity.  It  is  a  well  established 
principle  governing  a  court  of  equity,  that 
nothing  can  call  it  forth  into  activity 

666  but  conscience,  *good  faith  and  rea- 
sonable diligence ;  where  these  are  want- 
ing the  court  is  passive  and  does  nothing.  It 
always  refuses  its  aid  to  stale  demands, 
where  the  party  has  slept  upon  his  rights 
and  acquiesced  for  a  great  length  of  time. 
There  is  no  precise  limit  of  time  prescribed, 
but  each  case  must  depend  on  its  circum- 
stances, and  the  destruction  of  records  and 
the  loss  of  evidence  and  the  death  of  parties 
and  witnesses  to  the  original  transactions 
prior  to  the  assertion  of  the  claim,  are  cir- 
cumstances to  be  weighed  in  connection 
with  the  delay  in  determining  whether  a 
court  of  equity  should  give  the  plaintiffs  the 
assistance  which  they  invoke.  These  cir- 
cumstances I  have  reviewed,  and  upon  the 
whole  am  of  opinion  to  reverse  the  decree 
and  to  dismiss  the  plaintiffs'  bill. 

BURKS,  T.  I  do  not  concur  in  much  that 
is  said,  and  not  at  all  in  the  conclusion 
reached  in  the  opinion  just  delivered  by 
JUDGE  ANDERSON.  Notwithstanding  the 
lapse  of  time,  death  of  parties,  and  loss  of 
papers,  I  think  the  record  furnishes  material 
for  an  account  on  which  a  decree  might  be 
based  doing  substantial  justice.  The  only  mat- 
ters in  controversy  are  the  hires  for  the  years 
1853,  1854,  1855,  and  1856.  The  papers  W  O 
H  and  H  O  M  purport  to  be  accounts  stated 
between  Stampler  and  the  estate  of  his  in- 
testate for  the  years  1853  and  1854.  They  are 
in  the  handwriting  of  Stamper,  and  no 
doubt  are  correct  copies  of  the  accounts  duly 
stated  by  Christian,  the  commissioner.  The 
hires  and  expenses  of  the  negroes  for  the  year 
1853  are  embraced  in  the  last  of  the  two  ac- 
counts as  shown  by  the  paper  H  O  M.  The 
balance  against  Stamper,  as  shown  by  this 
last-named  account,  was  $1,289.26  as  of  the 
1st  day  of  January,  1855.  There  can  be  no 
doubt  then  as  to  the  hires  and  expenses  for 
1853.  For  the  hires  and  expenses  of  1854,  we 
have  several  papers  which  show  with 

667  sufficient   accuracy    what   *they    were. 
There  are  exhibits  J  D  C,  A  B  X  Y, 

and  Q  S.  Exhibit  J  D  C  is  proved  to  be  in 
the  handwriting  of  the  commissioner  (Chris- 
tian), who  stated  the  accounts  of  the  two 
preceding  years.  It  purports  to  be  the  ac- 
count of  Stamper  with  the  estate  of  his  in- 
testate for  the  year  1855.  It  is  true  no  balance 
is  formally  struck,  but  it  sets  out  the  debits 
and  credits  with  minuteness,  showing  the  hires 
of  all  of  the  negroes  in  detail  for  the  year 
1864,  and  also  the  expenses  for  that  year. 
A  B  X  Y  is  an  extract  from  the  private  ac- 
count-book of  Stamper,  in  which  are  set 
down,  in  Stamper's  own  handwriting,  the 
hires  of  three  of  the  slaves  for  the  year  1853, 
and  all  of  them  for  the  years  1854  and  1855. 

Q  S  is  an  extract  from  the  ledger  in  the 
handwriting  of  the  same  commissioner.  Chris- 
tian. It  is  a  statement  of  the  hires  for  the 
years  1855  and  1856.  Now,  these  hires,  charged 


in  the  papers  J  D  C,  correspond  with  the  state- 
ments contained  in  A  B  X  Y  and  Q  S.  The 
papers  taken  together  show  with  sulKcient  cer- 
tainty what  were  the  hires  for  all  four  years. 
There  is  no  direct  evidence  of  the  expenses 
for  the  last  two  years,  1855  and  1856,  but  a 
reasonable  estimate  of  them  can  be  made 
from  the  papers  before  referred  to.  The 
commissioner,  in  stating  the  accounts,  was 
guided  and  controlled  chiefly  by  those  pa- 
pers, and  the  results  reached  by  him  can- 
not be  far  out  of  the  way,  if  at  all.  Certain- 
ly Stamper  owed  a  balance  of  $1,289  as  of 
the  1st  day  of  January,  1855.  The  undis- 
puted, settled  account,  H  O  M,  shows  that 
fact.  The  balance  shown  by  the  settlement 
by  the  commissioner  in  the  court  below  as 
of  that  date  is  some  $300  in  excess  of  the 
balance  stated  in  the  account  H  O  M.  Per- 
haps this  last  named  balance  should  have 
been  adopted  by  the  commissioner  and 
court  as  the  true  balance,  and  the  accounts 
reported  corrected  in  that  particiHar,  and  it 
may  be  in  some  other  matters  of  minor  de- 
tail. The  accounts  stated  any  way  on 
668  just  principles  would  show  *a  large  bal- 
ance due  the  appellees.  There  is  no 
evidence  showing  or,  as  I  think,  tending 
with  any  force  to  show,  that  these  hires 
have  ever  been  paid.  While  so  much  stress 
is  laid  upon  the  loss  of  papers,  it  is  remark- 
able that  the  papers  produced  in  the  cause, 
while  they  show  settlements  between  Stam- 
per and  the  appellees,  and  between  Stam- 
per's representative  and  the  latter,  they 
show  no  accounting  for  hires. 

These  settlements,  as  the  papers  abun- 
dantly show,  I  think,  related  exclusively  to 
the  payment  to  the  appellees  of  what  was 
coming  to  them  on  account  of  the  sales  of 
the  perishable  property  of  Crump's  estate 
and  the  sale  of  land.  Out  of  the  moneys  aris- 
ing from  these  sources  were  deducted  the 
bonds  of  the  appellees  given  for  the  hires  of 
the  slaves,  showing,  inferentially,  at  least,  that 
the  hires  were  not  paid.  It  is  very  strange 
that  while  the  papers  relating  to  these  set- 
tlements are  found  and  show  very  satisfac- 
torily the  disposition  of  the  funds  arising 
from  the  sales  of  the  perishable  property 
and  of  the  land,  no  receipts  or  other  papers 
showing  or  tending  to  show  the  payment  of 
the  hires  were  ever  found  or  produced,  if 
such  payment  was  made.  The  dispute  about 
the  title  to  the  slaves  would  sufficiently  account 
for  the  non-payment  of  the  hires.  A  suit  in- 
volving the  title  was  pending  when  Stamper 
died.  It  is  not  to  be  presumed  that  Stamper 
would  hazard  a  payment  of  the  hires  to  the 
litigants  on  either  side  until  this  dispute  was 
settled.  It  was  not  settled  in  Stamper's 
lifetime  nor  in  the  lifetime  of  his  first  repre- 
sentative, Howie,  wlio  died  in  1862.  and  the 
question  of  title  is  now  made  in  this  very 
case.  The  possibility  that  Stamper  might 
have  accounted  for  these  hires  in  the  suit 
brought  by  Robert  Crump's  legatees,  the 
papers  in  which  suit  have  been  burned,  does 
not,  I  think,  raise  a  presumption  on  which  a 
decree  can  be  safely  based.  At  most 
568  it  is  a  *mere  conjecture.  If  Stamper 
had,  as  suggested,  paid  the  monev  into 
court  in  the  case  referred  to,  the  probability 
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is  there  would  have  been  some  trace  of  the 
payment,  some  receipt  or  other  paper  or 
papers    giving   at    least   some    clue.    There 

are   none   such.  .  ,     . 

I  do  not  think  this  is  a  case  of  such  laches 
as  to  prevent  the  equitable  relief  sought. 
Stamper  died  in  September,  1856.  About 
four  years  or  four  and  a  half  years  inter- 
vened before  the  commencement  of  the  war. 
The  war  lasted  four  years.  Stay-laws  were 
in  force  for  four  years  longer.  Laches  can- 
not be  imputed  during  these  periods;  at 
least,  the  existence  of  war  and  the  partial 
suspension  of  remedies  for  about  eight  years 
were  circumstances  to  be  considered  m  de- 
termining the  question  of  laches.  We  have 
so  held  in  several  cases.  This  suit  was  in- 
stituted about  two  years  after  these  ob- 
structions were  removed,  and  in  1868  the 
complainants  had  filed  a  petition  touching 
the  title  to  the  slaves  in  the  suit  of  Samper 
V.  Lacy,  which  petition  was  rejected  without 
passing  on  the  merits.  If  laches  can  be 
predicated  of  any  period,  it  is  of  the  four  and 
half  years  that  elapsed  before  the  war.  I  do 
not  think  the  failure  for  four  years  to  call 
a  fiduciary  to  account  is  such  laches  as  to  pro- 
tect his  estate  from  accountability,  although 
bv  reason  of  war,  death,  destruction  and  loss 
of  papers,  there  may  be  some  difficulty  in  the 
settlement  of  his  accounts.  ,  ' 

Such  are  my  views,  in  part,  m  this  case, 
hastily  sketched  this  morning  and  imper- 
fectly stated.  If  the  case  be  reported,  I  re- 
serve the  liberty  of  writing  out  my  opinion 
more   fully   and  carefully.  ,   .       ^ 

STAPLES.  J.,  concurred  m  the   opinion 
of  BURKS,  J. 
570         *'^be  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  decree  of  the  circuit  court  of  New 
Kent  county  is  erroneous.  It  is  therefore 
ordered  and  decreed  that  the  decree  afore- 
said be  reversed  and  annulled,  and  that  the 
appellees  pay  to  the  appellants  their  costs 
expended  in  the  prosecution  of  their  ap- 
peal here.  And  the  court  proceeding  to  ren- 
der such  decree  as  ought  to  have  been  ren- 
dered by  the  court  below,  it  is  adjudged,  or- 
dered and  decreed  that  the  plaintiffs  bill  be 
dismissed  with  costs. 
Decree  reversed. 


571        *San(fa,  Receiver,  v.  City  of  Rich- 
mond. 

131  Am.  Rep.  742.] 

March    Term,    1879,    Richmond. 
1.  I.ocnl    Aii»e»»ment«.'— The     city     council    of 
Richmond   has  authority  under  its  charter  and  the 


•Local  A»»e«iiinent».— City  of  Norfolk  v.  Kllis, 
26  Gratt.  224;  Richmond  &  A.  R.  Co.  v.  City  of 
Lynchburg,  81  Va.  473;  Davis  v.  City  of  Lynchburg. 
84  Va.  861;  1  Min.  Inst.  (4th  Ed.)  630.  631.  Com- 
pare  City  of  Norfolk  v.  Chamberlain,  89  Va.  196; 
McCrowcll  V.  City  of  Bristol,  89  Va.  652.  See  es- 
pecially 92  Va.  561,  where  all  the  cases  on  the  subject 
are  thoroughly  reviewed;  Wilson  v.  Phillippi,  39  W. 
Va.  80;  Parkersburg  v.  Tavcnncr,  42  W.  Va.  491. 


constitution  of  Virginia  to  require  the  owner  of  a 
lot  upon  a  street  which  has  been  graded,  paved  and 
guttered  by  the  city  to  pave  the  sidewalk  in  front  of 
hifl  lot,  and  when  it  is  at  the  corner  of  a  street,  to 
pave  the  sidewalk  on  the  side  of  the  lot.  And  if 
the  owner  does  not  have  the  work  done  within  the 
time  prescribed  by  the  ordinance,  the  city  may  have 
it  done  and  collect  the  money  from  him. 
2.  Ordimaacea — Charter  Reantrements. — If 
the  charter  of  the  city  requires  that  an  ordinance 
providing  for  the  opening,  grading,  ftc,  of  streets 
shall  be  passed  by  a  vote  of  three- fourths  of  each 
branch  of  the  council,  if  the  present  ordinance  was 
not  BO  passed,  yet  if  it  is  an  amendment  of  a  prior 
ordinance  giving  substantially  the  same  powers  to 
the  council,  the  act  of  the  council  will  be  sustained. 

This  was  an  appeal  from  a  decree  of  the 
chancery  court  of  the  city  of  Richmond 
made  in  a  cause  depending  therein  in  the 
name  of  Atkinson  v.  Atkinson  &  others,  di- 
recting Alexander  H.  Sands,  as  the  receiver  of 
the  court  in  that  case,  to  pay  to  the  City  of 
Richmond  $53.82,  expended  by  the  city  in  pav- 
ing the  sidewalk  in  front  and  on  the  side  of 
a  lot  at  the  nortwest  corner  of  Leigh  and 
Tenth  streets,  owned  by  the  parties  in  that 
cause.  It  appears  that  the  city  having  in 
pursuance  of  the  ordinance  of  the  city 
graded,  guttered  and  curbed  the  streets  and 
sidewalk  along  the  front  and  side  of  said  lot, 
gave  a  notice  to  Sands,  as  receiver  in  said 
cause,  to  pave  the  sidewalk;  and  he  failing  to 
have  the  work  done  within  thirty  days,  the  en- 
gineer of  the  city,  as  directed  by  the  ordinance, 
had  the  work  done,  the  cost  of  which 
572  was  $53.82.  This  ♦bill  was  presented 
to  Sands  for  payment,  and  payment  was 
refused  for  the  reason  that,  being  an  officer 
of  the  court  in  the  case,  he  desired  the  or- 
der of  the  court  in  the  premises. 

The  petition  was  thereupon  filed  by  the 
city,  and  Sands  filed  his  answer,  in  which 
he  insisted — 

1st.  That  the  ordinance  was  invalid  as 
being  in  violation  of  the  c6nstitution  of  the 
state. 

2d.  Because  the  ordinance  under  which 
this  demand  upon  him  was  made  was  not 
passed  by  three-fourths  of  the  members  of 
each  branch  of  the  city  government,  as  re- 
quired by  the  25th  section  of  the  charter  of 
the  city. 

It  was  agreed  by  the  parties  that  the  ordi- 
nance was  not  passed  by  either  branch  of 
the  city  government  by  the  vote  of  eitber 
two-thirds  or  three-fourths  of  all  the  mem- 
bers of  each  body  respectively;  but  it  ap- 
peared that  the  ordinance  of  which  this  was 
an  amendment  contained  substantially  the 
same  provision. 

The  case  came  on  to  be  heard  upon  Hie 
petition  on  the  9th  of  May,  1878,  wi^en  the 
court  held  the  ordinance  was  valid,  and 
that  the  claim  made  by  the  city  was  a  valid 
charge  against  the  property  in  question,  and 
decreed  that  Sands,  receiver  of  the  court  in  the 
cause,  do  forthwith,  or  as  soon  as  funds  come 
into  his  hands,  pay  to  the  City  of  Richmond, 
the  sum  of  $53.82,  with  interest  thereupon  un- 
til paid,  in  full  of  the  claim  set  forth  in  the 
bill  accompanying  the  petition,  and  also  the 
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costs  of  this  proceeding.  And'  thereupon 
Sands  applied  to  a  judge  of  this  court  for 
an  appeal;  which   was  allowed. 

Johnson,  Williams  &  Boulware  and 
Sands,  for  the  appellant. 

Keiley,   for   the  appellee. 

573  *STAPLES,  J.,  delivered  the  opin- 
ion of  the  court. 

The  charter  of  the  city  of  Richmond  pro- 
vides that  whenever  a  new  street  shall  be 
laid  out.  a  street  graded  or  paved,  or  any 
other  improvement  whatever  made,  the  city 
council  may  determine  what  portion  of  any 
of  the  expenses  thereof  ought  to  be  paid 
from  the  public  treasury  of  the  city,  and 
what  portion  by  the  owners  of  real  estate 
benefited,  or  may  order  and  direct  that  the 
whole  expense  be  assessed  upon  the  owners 
of  real  estate  benefited  thereby.  Under  an 
ordinance  adopted  by  the  city  council,  when- 
ever a  street  is  opened,  graded,  guttered  and 
curbed,  in  whole  or  in  part,  including  the 
walkways,  it  is  made  the  duty  of  the  owner 
or  owners  of  property  along  said  street  to 
pave  the  walkway  the  full  width  across  their 
fronts  with  bricks,  or  such  other  material  as 
the  committee  on  streets  may  approve. 
Where  the  property  corners  on  two  streets, 
the  property-owner  shall  pave  the  said  walk- 
way along  his  depth  one-half  the  distance  at 
his  own  cost,  and  the  city  shall  pave  the  other 
half  at  its  cost.  If,  upon  notice  by  the  city  en- 
gineer, the  owner  fails  to  make  such  pave- 
ment, the  engineer  is  authorized  to  have  the 
work  done  by  the  city  contractor,  and  the 
costs  are  to  be  collected  from  the  owner. 

There  are  other  provisions  of  the  ordi- 
nance bearing  upon  the  subject,  but  they  arc 
not  necessary  to  be  cited  here. 

The  appellant,  acting  as  receiver  by  ap- 
pointment of  the  chancery  court  of  Rich- 
mond, in  the  case  of  Atkinson  v.  Atkinson 
et  als.,  was  notnfied  by  the  city  engineer  to 
pave  the  sidewalks  fronting  the  property 
under  his  control  as  such  receiver.  The  ap- 
pellant haying  failed  to  comply  with  this  or- 
der, the  city  engineer  caused  the  work  to 
be  done  by  the  city  contractor;  and  the 
question  of  the  receiver's  liability  was  re- 
ferred to  the  chancery  court,  from  which 
the  receiver  derived  his  authority.  That 

574  court  ♦sustained  the  claim  of  the  city, 
and  from  that  decision  an  appeal  was 

taken  by  the  latter  to  this  court. 

In  the  petition  for  an  appeal  and  in  the 
argument  here,  the  ordinance  already  cited 
has  been  assailed  on  various  grounds. 

It  is  insisted  that  the  assessments  author- 
ized by  the  ordinance — if  they  are  to  be  re- 
garded as  an  exercise  of  the  taxing  power 
— violate  the  rule  of  uniformity  and  equality 
required  by  the  constitution;  and  if  they  are 
not  to  be  so  regarded,  they  are  mere  appro- 
priations of  private  property  for  public  pur- 
poses without  just  compensation.  This 
question  was  fully  considered  in  the  case  of 
Ellis  V.  City  of  Norfolk,  26  Gratt.  224.  It 
was  there  held  that  special  or  local  assess- 
ments are  a  peculiar  species  of  taxation, 
governed  by  principles  that  do  not  apply  to 


the  general  burdens  imposed  for  state  aod 
municipal  purposes.  They  proceed  upon  the 
assumption  of  peculiar  benefits  conferred 
upon  the  persons  liable  to  the  tax  in  the 
enhancement  of  the  value  of  their  property 
by  the  contemplated  improvement  It  is  not 
necessary  now  to  go  into  the  argument  in 
support  of  these  propositions. 

The  validity  and  constitutionality  of  these 
assessments  are  sustained  by  an  array  of 
authority  and  force  of  reasoning  which 
ought  to  be  decisive  of  the  question.  Most 
of  the  cases  on  the  subject  may  be  found  in 
2  Dillon  on  Municipal  Corporations,  sec. 
596  to  600;  Cooley's  Constitutional  Limita- 
tions, sec.  619  to  636.  In  Cooley  on  Taxa- 
tion, ch.  20,  p.  416  to  473,  the  whole  subject 
is  exhaustively  discussed,  and  all  the  ob- 
jections to  this  species  of  taxation  fully  an- 
swered. It  is  not  denied  that  a  local  assess- 
ment may  so  far  exceed  the  limits  of  equal- 
ity and  reason,  that  instead  of  being  a  tax 
or  contribution,  it  would  practically  amount 
to  confiscation  of  the  property  benefited. 
In  such  cases  it  would  be  the  duty  of  the 
courts  to  interpose  for  the  protection  of  the 
citizen.  Alley  v.  Drew,  44  Verm.  R.  171 
575  ♦The  real  difficulty  in  this  class  of 
cases  is  not  with  respect  to  the  power 
to  assess  the  expense  of  local  improvements 
upon  the  property  specially  benefited  there- 
by, but  with  respect  to  the  method  or  basis  of 
apportioning  the  expense  among  the  prop- 
erty-holders adjacent  to  the  improvement. 
It  has  been  held  in  a  number  of  cases  not 
allowable  to  impose  upon  each  owner  of  a 
lot  upon  a  street  the  entire  cost  of  grading 
and  paving  the  street  along  its  front  with- 
out reference  to  any  contrflmtion  to  be 
made  by  any  other  property;  b«t  that  the 
true  mode  is  to  make  the  street  a  taxing  dis- 
trict, and  to  apportion  the  expense  of  the  im- 
provement among  the  various  lots  in  propor- 
tion to  their  frontage.  An  opinion  was  inci- 
dentally expressed  in  accordance  with  this 
view  in  Ellis  v.  City  of  Norfolk,  but  the  case 
did  not  call  for  a  decision  of  that  questioa 
Nor  is  it  necessary  to  decide  it  in  the  present 
case,  for  here  the  assessment  is  not  ^or  the 
purpose  of  grading  and  paving  the  streets,  bat 
for  paving  the  sidewalk  after  the  street  is 
graded,  guttered  and  curbed,  including  the 
sidewalk.  The  city  at  its  own  expense 
grades  and  paves  its  streets,  but  requires  the 
owner  to  pave  the  sidewalk  in  front  of  his  lot 

The  owner  is  supposed  to  be  peculiarly 
interested  in  and  benefited  by  the  sidewalk 
in  front  of  his  lot,  but  in  the  street  he  is  gen- 
erally interested  along  with  other  citizens. 
Whether  this  distinction  be  sound  in  princi- 
ple or  not  it  is  needless  to  enquire.  It  is  sus- 
tained by  very  respectable  authorities. 

In  Goddard,  petitioner,  16  Pick.  R.  504.  a 
leading  case  recognized  as  authority,  the 
court  say:  "Although  the  sidewalk  is  part 
of  the  public  street,  and  the  public  have  an 
easement  in  it,  yet  the  adjacent  occupant 
often  is  the  owner  of  the  fee.  and  generally 
has  some  peculiar  interest  in  it  and  benefit 
from  it  distinct  from  that  which  he  enjoys 
in  common  with  the  rest  of  the  community. 
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He  has  this  interest  and  benefit  often 

576  in  accommodating  his  '^'cellar-door  and 
steps,  a  passage  for  fuel,  and  the  pas- 
sage to  and  from  his  own  house  to  the 
street.  To  some  purpose,  therefore,  it  is 
denominated  his  sidewalk." 

In  Woodbridge  v.  The  City  of  Detroit,  9 
Mich.  R.  274,  310,  Judge  Christiancy, 
while  maintaining  with  great  ability  the  in- 
validity of  an  assessment  upoi>  the  owner 
to  defray  the  expense  of  grading  and  pav- 
ing the  street  adjacent  to  his  property,  part- 
ly upon  the  ground  that  such  an  improve- 
ment is  for  the  public  benefit,  and  the  own- 
er is  entitled  to  no  peculiar  use  of  the  street 
not  common  to  the  public,  concedes  that  the 
same  rule  does  not  apply  to  an  assessment 
for  the  purpose  of  paving  the  sidewalk,  in 
which  the  adjoining  owner  is  recognized  as 
having  a  peculiar  interest  and  benefit  dis- 
tinct from  that  which  he  enjoys  in  common 
with  the  rest  of  the  community. 

In  his  work  on  Taxation,  Judge  Cooley 
strongly  controverts  the  justice  as  also  the 
legality  of  assessing  each  individual  lot  with 
the  cost  of  improvements  along  its  front. 
The  reason  he  assigns  is.  that  if  every  own- 
er is  compelled  to  construct  the  street  in 
front  of  hjs  lot,  his  tax  is  neither  increased 
nor  diminished  by  the  assessment  upon  his 
neighbors.  Nothing  is  apportioned  or  divided 
between  him  and  them,  and  each  particular 
lot  is  in  fact  arbitrarily  made  a  taxing  dis- 
trict and  charged  with  the  whole  expendi- 
ture thereon.  From  accidental  circumstan- 
ces the  major  part  of  the  cost  of  an  impor- 
tant public  work  may  be  expended  in  front 
of  a  single  lot,  these  circumstances  not  at  all 
contributing  to  make  the  improvements  to  the 
lot  thus  specially  burdened  more  valuable,  per- 
haps even  having  the  opposite  consequence. 

The  learned  author  nevertheless  concedes 
that  a  different  rule  applies  to  assessments 
for  the  construction  and  repair  of  the  side- 
walks. He  declares  that  the  cases  of  assess- 
ments for  the  construction  of  walks  by  the 
side  of  streets  in  cities  and  other  popu- 

577  lous  places  are  more  distinctly  ♦refer- 
able to  the  power  of  police.   The  duty 

imposed  upon  the  owners  is  enjoined  as  a 
regulation  of  police,  made  because  of  the 
peculiar  interest  such  owners  have  in  the 
walks,  and  because  their  situation  gives 
them  peculiar  fitness  and  ability  for  per- 
forming with  promptness  and  convenience 
the  duty  of  putting  them  in  a  proper  state, 
and  of  afterwards  keeping  them  in  a  con- 
dition suitable  for  use.  Upon  these  grounds 
the  authority  to  establish  such  regulations 
has  frequently  been  supported.  Cooley  on 
Taxation,  398,  453;  see  also  Mayor  &  Alder- 
man V.  Maberry,  6  Hun.  368;  Cooley  on 
Constitutional   Limitations,  734. 

Whether  the  learned  author  is  correct  in 
referring  the  improvement  of  the  sidewalk 
by  the  owner  to  the  police  power,  or  wheth- 
er it  belongs  to  the  taxing  power,  it  is  not 
material  to  discuss.  It  is  a  power  exercised 
by  the  municipal  authorities  of,  perhaps, 
three-fourths  of  the  cities  of  the  United 
States  under  their  respective  charters;  it  is 
just  and  reasonable  in   itself;   and,   with  a 


few  exceptions,  is  approved  by  the  whole 
current  of  decisions. 

The  ordinance  of  the  city  of  Richmond 
would  seem  to  be  peculiarly  favorable  to 
the  owners  of  the  lots,  in  merely  requiring 
them  to  pave  the  sidewalks  after  they  have 
been  graded  at  the  expense  of  the  corpora- 
tion; and  in  the  case  before  us  the  assess- 
ment does  not  appear  to  be  extravagant  or 
in  excess  of  the  benefits  which  the  owners 
of  the  property  will  probably  derive  from 
the  improvement.  We  are  therefore  of 
opinion  that  the  ordinance  is  not  obnoxious 
to  any  of  the  objections  based  upon  the 
ground .  of  its  alleged  illegality  or  uncon- 
stitutionality. 

It  has  been  argued,  however,  that  the  or- 
dinance upon  which  these  assessments  are 
based  was  not  adopted  by  a  three-fourths 
vote  of  all  the  members  of  each  branch  of 
the   city   council,   as   required   by   the 

578  charter.  The  counsel  ♦for  the  City  of 
Richmond  concedes  this;  but  he  main- 
tains that  a  three-fourths  vote  was  not  nec- 
essary; that  the  charter  confers  upon  the 
city  council  two  distinct  powers:  one,  for 
the  general  management  of  all  the  streets 
(found  in  the  nineteenth  section  of  the 
charter; ;  the  other,  for  the  improvement  of 
particular  localities;  and  for  these  latter  ex- 
ceptional cases  the  charter  confers  a  special 
power  (contained  in  the  twenty-sixth  sec- 
tion), only  to  be  exercised  with  the  concur- 
rence of  three- fourths  of  the  council.  We  art 
not  prepared  to  give  our  assent  to  this  con- 
struction of  the  provisions  of  the  charter  re- 
ferred to.  And  if  the  assessment  in  this  case 
depended  exclusively  upon  the  amended  ordi- 
nance, approved  18th  May,  1875,  we  think 
there  might  be  some  difficulty  in  sustaining  it. 
Without  expressing  any  opinion  on  this 
point,  it  is  sufficient  to  say  that  if  that  ordi- 
nance be  void  for  the  want  of  the  requisite 
vote,  it  leaves  in  full  force  the  precedhig 
ordinance,  which  is  substantially  the  same, 
and  under  authority  of  which  this  assess- 
ment might  have  been  made.  It  is  difficult, 
therefore,  to  see  what  advantage  the  appeRant 
expects  to  gain  when  he  succeeds  in  establish- 
ing the  nullity  of  the  amended  ordinance. 

Another  objection  to  the  ordinance  is  that 
it  attempts  to  delegate  to  the  city  engineer 
and  to  the  committee  on  streets  the  exer- 
cise of  functions  which  properly  belong  to 
the  city  council.  We  are  unable  to  perceive 
the  force  of  this  objection.  The  city  coun- 
cil determines  when  a  new  street  is  to  be 
opened  or  an  old  one  to  be  graded;  and  the 
work  is  of  course  to  be  done  under  the  su- 
pervision of  the  city  engineer.  The  ordi- 
nance requires  that  the  owner  shall  pave 
the  sidewalk  after  the  street  is  graded,  and 
the  city  engineer  merely  gives  notice  to  the 
owner  to  do  the  work  as  prescribed  by  the 
ordinance.  The  city  engineer  is  the  mere 
agent  of  the  council  to  carry  into  execution 
its  orders,  and  cannot  be  said  in  any  sense 
to  exercise  powers  properly  belonging 

579  to  the  city  council.   The  ♦same  is  true 
vyith  respect  to  the  street  committee, 

as  it  is  termed. 

With  respect  to  the  alleged  insufficiency 
of  the  notice  in  failing  to  describe  the.  prop- 
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crty  to  be  paved  and  the  precise  duty  to  be 
performed,  it  is  sufficient  to  say  that  a  copy 
of  the  ordinance  was  appended  to  the  no- 
tice, which  fully  informed  the  appellant  of 
all  that  was  required  to  be  done  by  him.  If 
the  location  of  the  property  was  not  de- 
scribed with  entire  accuracy  the  appellant 
was  not  in  the  least  misled  by  it.  He  well 
knew  the  lot  or  lots  under  his  control  as 
receiver  were  referred  to.  This  failure  to 
perform  the  work  did  not  proceed  from  any 
misapprehension  on  this  point,  but  because 
he  considered  it  his  duty  to  resist  the  as- 
sessments as  illegal,  and  to  submit  the 
whole  matter  to  the  determination  of  the 
courts.  The  objection  does  not  appear  to 
have  been  made  in  the  court  below,  but  is 
for  the  first  time  suggested  in  this  court. 

This  disposes  of  all  the  material  points 
raised  by  the  appellant.  For  the  reasons 
stated,  we  are  of  opinion  that  none  of  them 
are  valid,  and  the  decree  of  the  chancery 
court  must  be  sustained. 

ANDERSON,  J.,  dissented. 

Decree  affirmed. 


580      *Brockenbrough*s  Ex'x  &  al.  v. 
Brockenbrough's  Adm'r   &  als. 

March    Term,    1879,    Richmond. 

I.  A  deed  of  trust  is  given  in  1S70  to  secure  a  bona 
fide  debt  of  $10,000,  evidenced  by  four  notes  pay- 
able in  one,  two,  three  and  four  years,  and  conveys 
a  tract  of  land  with  the  crops  then  upon  or  there- 
after grown  upon  the  land  until  said  notes  are  fully 
paid,  all  stock  of  horses,  mules,  cattle,  sheep  and 
hogs  with  the  increase  of  the  same  then  on  the 
said  land  and  thereafter  placed  on  the  same,  and 
all  farming  implements  used  in  the  cultivation  of 
the  said  land — Held: 

1.  The  deed  is  not  per  se  fraudulent  on  its  face. 

2.  Llema  —  Af  ter-Acqvlred  Propert  jr.*  — 
Quaere;  If  the  crops  thereafter  grown  upon  the 
land,  or  the  increase  of  the  stock,  or  other  stock 
or  implements  afterwards  put  upon  the  land,  pass 
ky  the  deed,  and  will  be  protected  against  subse- 
quent execution  creditors. 

IT.  Deed  of  <|iilt-Clalin — ^Release  of  Seevri- 
tlen. — ^Pending  a  suit  by  judgment  creditors  to  set 
aside  the  deed  as  fraudulent,  the  grantor  makes  a 
deed  of  quit-claim  to  his  creditor  of  all  the  property 
conveyed  in  the  deed;  but  the  notes  are  not  given 

'Liens   on  After- Acquired  Property. — The 

principal  case  was  cited  in  First  Nat.  Bank  v.  Turnbull 
&  Co.,  32  Gratt.  695.  See  also  3  Min.  Inst.  (2nd  Ed.) 
2M;  Code  of  18S7,  ch.  110,  fi  2493-6;  Acts  1891-92, 
p.    782. 

Merger  of  Batntes. — In  Garland  v.  Pamplin,  32 
Gratt.  at  p.  315,  the  principal  case  was  cited  to  sup- 
port the  proposition  that  while  the  rule  at  law  may  be 
inflexible,  in  equity  it  depends  upon  circumstances,  and 
is  governed  by  the  intention,  either  expressed  or  im- 
plied (if  it  b»  a  fair  and  just  intention),  of  the  per- 
son on  whom  the  estates  unite,  and  the  purposes  of 
justice,  whether  the  equitable  estate  shall  merge  or  be 
kept  in  existence.  4  Kent's  Comm.  102  (mar.  p.). 
See  also  Rhea  v.  Preston,  75  Va.  757,  776,  citing 
pHadpal  case. 


up,  nor  is  the  deed  of  trust  released — ^Helo:  That 
whether  the  trust  is  released  depends  upon  the  in- 
tention of  the  creditor;  and  in  this  case  it  was  held 
upon  the  evidence  there  was  no  such  intention. 

III.  Deed  of  Trvat — Reaervatiom — Leiralttr.* 

— A  deed  of  trust  to  secure  certain  debts  conrtri 
certain  real  estate,  and  the  grantor  reserves  in  it, 
to  himself  and  his  family,  all  exemptions  and  prop- 
erty allowed  by  the  constitution  of  Virginia  and  tD 
laws  passed  in  pursuance  thereof,  and  in  addition 
thereto  all  exemptions  allowed  under  the  bankmpt 
laws — Held:  The  reservation  is  legal  and  valid. 

IV.  "L,  brings  an  action  on  a  bond  against  B,  which  it 
on  the  office  judgment  of  the  court  at  its  March 
term,  which  commences  on  the  third  of  the  month, 

and  the  office  judgment  is  confirmed  oo 
581         *^hc  fiiih,  which  is  the  last  day  of  the  term 

of  the  court.  On  the  first  day  of  the  same 
term  of  the  court  B  goes  into  court  and  confesses 
a  judgment  in  favor  of  S,  no  suit  having  been  in- 
stituted against  B  by  S — Held: 

1.  Confenalon    of    Jvdflrmemt — Valldlt^.t— 

Ihe  judfi^ient  in  favor  of  S  is  valid,  though  no 
suit  had  been  instituted  by  him  against  B. 

2.  Same — Time  of  Taking  Bffect.— That  the 

judgment  of  I<  relates  back  to  the  first  day  of  the 
term,  and  the  law  not  regarding  a  fraction  of  a 
day,  both  judgments  stand  as  of  the  same  date. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Richmond  county,  brought  in 
March,  1874,  by  Lucy  C.  Brockenbrough,  ex- 
ecutrix of  Littleton  Brockenbrough,  deceased, 
and  Ferdinand  Shackleford,  administrator  of 
Thomas  R,  Shackleford,  deceased,  judgment 
creditors  of  John  M.  Brockenbrough,  to  set 
aside  as  fraudulent  three  deeds  of  trust  made 
by  the  said  John  M.  Brockenbrough.  The 
creditors  secured,  as  well  as  John  M.  Brock- 
enbrough, answered  denying  the  fraud. 

The  first  of  these  deeds  bears  date  the 
26th  of  October,  1870,  and  by  it  John  M. 

*DeedM  of  Trvat — ^Reaervatlom  of  Exemv- 
tlona — ^Presamptlon  of  Praad. — ^The  provi* 
sions  of  a  mortgage  or  deed  of  trust  may  be  of  such 
a  character  as  of  themselves  to  furnish  conclusive 
evidence  of  a  fraudulent  intent;  but  the  presum]itioa 
of  law  is  in  favor  of  honesty,  and  the  court  cannot 
presume  fraud  unless  the  terms  of  the  instnunent 
preclude  any  other  inference,  and  the  fact  that  the 
grantor  reserves  his  exemption  rights  is  no  evidence 
of  fraud.  Williams  v.  Lord  &  Robinson,  75  Va.  390, 
citing  principal  case;  Young  v.  Willis,  82  Va.  291; 
Hickman's  ex'or  v.  Trout,  83  Va.  478,  495,  dissentinf 
opinion  of  Fauntlekoy,  J^;  Keagy  ▼.  Trout,  85  Va. 
390:  Paul  V.  Baugh.  85  Va.  955;  Hughes  v.  Epliof. 
93  Va.  424;   Shattuck  v.  Knight.  25  W.  Va.  595. 

tConfesNlon  of  Jndnrment — ^Validity.— The 
principal  case  was  cited  in  Shadrack*s  adm*r  v.  Wool- 
folk.  32  Gratt.  707,  to  support  th''  proposition  that  a 
judgment  confessed  without  writ  of  prcviouj  process 
is  not  therefore  void. 

Jnds^mentB — Cominenceinent  of  Lien. — See 
2  Min.  Inst.  (4th  Ed.)  312,  313;  Yates  &  Ayres  v. 
Robertson  &  Berkley,  80  Va.  475;  Code  of  1887.  I 
3567;  Acts  of  1897-98,  p.  507;  Nat.  Bank  v.  Dis- 
tilling Co.,  41  W.  Va.  531;  Hockman  v.  Hockman. 
93   Va.   456. 

Same — Collateral  Attack. — As  to  collateral 
attack  on  judgment  not  void,  see  Alexan^r  et  «jr.  v. 
Alexander,  85  Va.  353. 
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Brockenbpough  and  Austina,  his  wife,  for 
the  purpose  of  securing  the  payment  of  four 
notes  therein  described,  due  to  I.  M.  Parr, 
of  Baltimore,  conveyed  to  Thomas  Croxton 
a  tract  of  land  called  The  Island,  and  per- 
sonal property,  &c.  This  deed  and  its  provi- 
sions are  fully  set  out  in  the  opinion  of 
Burks,  J.  It  appeared  very  clearly  from  the 
evidence  that  Parr  lent  to  Brockcnbrough 
$10,000  at  twelve  per  cent,  interest,  and  the 
notes  mentioned  in  the  deed  were  given  for 
that  loan;  and  certainly  as  to  him  and  the 
trustee,  Croxton,  there  was  no  fraudulent  in- 
tent; and  as  to  Brockenbrough,  there  was  no 
evidence  of  fraud  unless  it  was  to  be  inferred 
from  the  provisions  of  this  and  subsequent 
deeds. 

The  second  deed  bore  date  the  28th  of  Feb- 
ruary, 1873,  and  by  it  John  M.  Brockenbrough 

conveyed  to   T. .  R.   B.   Wright  a   farm 
582    called   The    Cottage,   contaming   *two 

hundred  and  eighty- four  acres,  in  trust 
to  secure  to  Lucy  C.  Brockenbrough,  execu- 
trix of  Littleton  Brockenbrough,  deceased, 
^,400,  due  by  bond,  and  to  F.  Settle,  super- 
intendent of  the  poor,  and  his  successors  in  of- 
fice, $1,327.50,  with  interest  from  the  1st  of 
February,  1872,  due  by  bond.  And  the  said 
Brockenbrough  reserved  to  himself  the  right 
to  and  use  of  said  property  until  the  1st  of 
January,  1877,  unless  he,  the  said  Brocken- 
brough, shall  consent  to  a  sale  at  an  earlier 
day;  and  upon  the  further  trust  that  the  said 
Wright,  with  the  consent  of  the  said  Brock- 
enbrough, shall  sell  at  any  time;  but  after  the 
1st  of  January,  1877,  if  payment  is  demanded 
by  said  creditors,  upon  the  terms  and  in  the 
manner  prescribed  by  §  6,  ch.  117,  Code  of  Vir- 
ginia, in  all  respects,  except  that  it  shall  not 
be  for  cash,  but  upon  such  terms  as  are 
provided  for  in  the  act  of  the  general  as- 
sembly entitled  an  act  to  regulate  judicial 
sales  and  prevent  a  sacrifice  of  property, 
approved  July  11th,  1870.  And  upon  the 
further  trust  that  the  said  Wright,  with 
the  consent  and  under  the  direction  of  said 
Brockenbrough.  shall  at  any  time  sell  the 
said  tract  of  land  in  part  or  in  whole,  as 
said  Brockenbrough  might  deem  most  ex- 
pedient, and  also  cut  and  sell  any  wood  and 
timber,  and  appropriate  the  proceeds  of  the 
same,  as  well  as  the  rents  and  profits,  to  the 
payment  of  the  debts  secured.  And  it  is  ex- 
pressly covenanted  and  agreed  by  the  said 
Brockenbrough  that  he  reserves  to  himself 
and  family  all  exemptions  and  property  al- 
lowed by  the  constitution  of  Virginia  and 
all  laws  passed  in  pursuance  thereof,  and  in 
addition  thereto  all  exemptions  allowed  under 
the  bankrupt  law.  This  deed  was  admitted 
to  record  on  the  6th  of  March,  1873. 

By   deed    of   the    same   date   as   the   last 

named,  the  said  John  M.  Brockenbrough, 
583     reciting    that    his    wife,    Austkia,    *had 

united  with  him  to  convey  all  her  right 
and  interest  in  certain  lands  mentioned,  de- 
vised to  her  by  her  father,  and  also  in  convey- 
ing her  contingent  right  of  dower  in  The  Is- 
land, and  that  it  was  agreed  between  them  that 
in  lieu  thereof  he  should  settle  upon  her  for 
her  benefit  certain  other  property  of  adequate 
value  and  amount;  and  whereas  her  brother, 
Austin  Brockenbrough,  did  by  his  will  give 


to  said  Austina  personal  property  to  the 
amount  of  $6,000,  which,  with  interest,  now 
amounts  to  $8,000,  to  be  made  over  to  her 
by  her  husband  by  deed,  which  said  sum 
has  been  received  by  the  said  John  M.  Brock- 
enbrough; he,  in  consideration  of  the  prem- 
ises, and  the  further  consideration  of  the  nat- 
ural love  and  affection  which  the  said  John  M. 
Brockenbrough  has  for  his  wife,  conveys  to 
T.  R.  B.  Wright  his  farm  called  The  Cottage, 
after  the  payment  of  the  debts  due  Lucy  C. 
Brockenbrough  and  F.  Settle;  also  his  inter- 
est in  The  Island,  subject  to  the  payment  of 
the  debt  of  Parr,  with  all  crops,  horses,  &c., 
&c.,  in  trust  for  the  use  and  benefit  of  himself 
and  wife,  and  in  no  way  subject  to  his  debts, 
j  during  their  joint  lives  and  the  life  of  the 
survivor,  and  then  to  their  children.  • 

i      It    appears    that    the    plaintiff,    Lucy    C. 
Brockenbrough,  had  brought  a  suit  on  the 
bond  held  hf  her  against  John  M.  Brocken- 
I  brough,  and  that  at  the  March  term  of  the 
I  county    court,    which    commenced    on    the 
!  third   day   of  the   month,    she   recovered   a 
judgment  against  him.    And  she  refused  to 
,  accept  the  deed  executed  for  her  security. 
It  appears  further  that  Settle  had  not  in- 
stituted an  action  on  the  bond  due  to  him, 
but  on  the  first  day  of  the  March  term  of 
the    court    Brockenbrough    went    into    court 
and  confessed  a  judgment  for  the  amount 
of    the   bond    without    any   process    having 
been    issued   against    him.     And    upon    this 
ground  the  plaintiffs  in  their  bill  contested 
the  validity  of  his  judgment. 

584        ♦It    appears    further    that    the    tract 
I  called    The     Island    was    devised    by 

'  Moore  F.  Brockenbrough  to  his  five  sons; 
that  under  a  decree  for  partition  of  the 
land,  in  1853,  the  commissioners  allotted  the 
whole  tract  to  B.  W.  Brockenbrough,  who 
agreed  to  take  the  same  at  the  valuation 
put  upon  it,  and  he  cenveyed  it  to  Richard 
H.  Harwood  and  others  in  trust  to  secure 
'  the  several  parties  interested  in  the  prop- 
erty their  proportions  of  the  purcnase- 
money.  One  of  those  parties  was  Jno.  M. 
Brockenbrough,  and  another  was  Littleton 
Brockenbrough,  the  testator,  of  the  plaintiff, 
Lucy  C.  Their  shares  were  each  $5,595.18^^. 
Another  share  of  the  same  amount  was  due 
to  Edward  Brockenbrough,  who  seems  to  have 
died  previous  to  the  year  1870. 

By  deed  dated  the  30th  of  August,  1870, 
B.  W.  Brockenbrough,  in  consideration  of 
the  payment  of  all  debts  due  by  him  to  Ed- 
ward Brockenbrough,  deceased,  as  well  as  the 
payment  by  J.  M.  Brockenbrough  of  the  liabil- 
ities incurred  by  the  said  B.  W.  Brocken- 
brough on  account  of  The  Island  property, 
the  release  of  all  demands  held  by  the  said  J. 
M.  against  the  said  B  .W.  Brockenbrough  in 
any  way,  and  of  the  further  consideration  of 
$3,250  paid  to  the  said  B.  W.  by  the  said  J.  M. 
Brockenbrough.  conveyed  to  the  said  J.  M. 
Brockenbrough  the  tract  of  land  called  The 
Island,  wi'th  all  the  personal  property  there- 
on, and  his,  the  said  B.  W.  Brockenbrough's, 
interest  in  the  estate  of  Edward  Brocken- 
brough.  deceased. 

In  the  progress  of  the  cause  the  court  di- 
rected a  commissioner  to  ascertain  and  re* 
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port  what  moneys  are  still  unpaid  and  due 
by  B.  W.  Brockenbrough  as  purchaser  of 
the  farm  called  The  Island,  and  to  whom 
the  said  moneys  are  due,  and  also  what  liens, 
whether  by  deeds  of  trust  or  otherwise, 
there  are  upon  the  realty  and  personalty 
mentioned  in  the  complainant's  bill,  and  any 
other  matter  deemed  pertinent  by  him,  or 
that  he  may  be  requested  to  report  specially 
by  any  party  in  interest. 

585  '"In    pursuance    of    this    decree    the 
commissioner    made    a    report    of   the 

debts  of  J.  M.  Brockenbrough  which  were 
liens,  and  their  priorities.  The  first  is  a 
judgment  recovered  by  Thomas  S'hackleford 
on  the  8th  of  April,  1867,  for  $300  of  princi- 
pal, interest  and  costs  $154.15.  The  second 
is  the  four  notes  due  I.  M.  Parr,  secured  by 
deed  to  Croxton,  amounting  to  $13,240.  He 
states  the  judgment  of  Settle  as  of  March 
3d,  1873,  the  first  day  of  the  court,  and  that 
of  Mrs.  Lucy  C.  Brockenbrough  as  of  the 
6th  of  March,  the  last  day  of  the  term, 
when  the  office  judgment  was  confirmed. 

The  amount  due  by  B.  W.  Brockenbrough 
on  the  purchase  of  The  Island  farm,  and 
secured  by  deed  of  trust  to  Harwood  and 
others,  principal  and  interest  $11,860.88  to 
Edward  Brockenbrough,  and  to  Wm.  F. 
Brockenbrough  a  balance  of  $286.17.  John  M. 
Brockenbrough  was  the  administrator  of 
Edward  Brockenbrough,  and  the  estate  was 
debtor  to  him  on  his  administration  account 
$1,048.03,  and  the  other  outstanding  debts 
of  Edward,  not  paid,  were  $475.76.  The 
commissioner  also  makes  what  he  calls  an 
approximate  estimate  of  division  of  the  es- 
tate of  Edward  Brockenbrough,  and  after 
deducting  the  outstanding  debts,  including 
the  amount  due  the  administrator  and  the 
expenses  of  collecting  the  fund,  he  makes 
the  amount  for  division  $10,030.88,  one- 
sixth  of  which,  $1,671.81,  was  due  to  B.  W. 
Brockenbrough,  W.  W.  Brockenbrough,  John 
H.  Brockenbrough,  Robert  Knox  and  wife, 
and  W.  R.  Aylett  and  wife,  and  one-sixth 
was  due  to  the  three  children  of  Littleton 
Brockenbrough,  each  the  sum  of  $557.27. 

While  the  cause  was  pending  in  the  court, 
and  after  the  commissioner  had  settled  the 
accounts  as  before  stated,  the  plaintiffs  filed 
a  supplemental  bill,  in  which,  after  referring 
to  these  accounts,  they  charge  that  since  the 
filing  of  their  bill  the  debt  to  Parr,  se- 

586  cured   by  the   ♦deed   to   Croxton,   had 
been  paid  off  and  satisfied  by  John  M. 

Brockenbrough,  and  that  he  has  been  dis- 
charged of  the  same  by  the  said  Parr,  and 
the  notes  specified  in  said  deed  of  trust 
have  been  surrendered  to  said  Brocken- 
brough, but  that  Croxton  has  not  executed 
to  Brockenbrough  a  deed  of  release,  but 
still  holds  the  legal  title  to  the  property 
specified  in  said  deed.  And  making  John 
M.  Brockenbrough,  Parr,  and  Croxton  par- 
ties defendants  to  the  bill,  they  pray  that 
the  property  may  be  sold  for  the  payment 
of  their  debts,  and  for  general  relief. 

Croxton  and  Parr  answered  the  supple- 
mental bill.  Croxton  denied  the  allegations 
of  the  bill  that  the  notes  due  to  I.  M.  Parr 
and  secured  by  the  deed  of  trust  had  been 


satisfied  by  J.  M.  Brockenbrough.  Respond- 
ent had  advertised  for  sale  The  Island  and 
other  property  to  satisfy  said  notes,  and  the 
sale  was  enjoined.  In  this  state  of  matters 
Brockenbrough  made  and  executed  a  deed 
of  quit-claim  to  The  Island  and  certain  per- 
sonal property  mentioned  in  said  deed  of  quit- 
claim, and  put  said  Parr  in  possesion  of  the 
same  until  the  court  shall  have  settled  the 
question  of  the  validity  of  various  claims 
sought  to  be  enforced  against  said  property, 
some  of  which  existed  by  virtue  of  a  deed  of 
trust  msrde  by  B.  W.  Brockenbrough  many- 
years  before  the  deed  to  respondent  was  made. 
The  sole  interest  of  J.  M.  Brockenbrough 
was  his  equity  of  redemption  and  posses- 
sion, the  value  of  the  first  to  him  being 
nothing;  no  sale  could  be  made  on  account 
of  the  interdict  of  the  court,  and  when  that 
should  be  removed  thjs  respondent,  as  well 
as  Parr,  knew  that  liens  to  the  amount  of 
from  five  to  six  thousand  dollars  at  least 
existed  ahead  of  his  claim  for  the  notes  due 
said  Parr;  the  possession  of  the  land  was 
valueless  to  Brockenbrough  because  of  his 
inability  to  cultivate  it,  and  hence  he  was 
anxious  for  a  sale;  but  as  he  could  not  sell 
he  made  the  deed  and  quit-claim  to  his  larg- 
est creditor.  He  avers  that  no  sale  of 
587  The  Island  ♦and  other  property  has 
ever  been  made,  nor  has  respondent 
ever  heard  of  any  arrangement  to  make  a 
deed  of  release  or  surrender  of  the  notes 
secured  in  the  trust  to  him;  certain  it  is 
that  nothing  of  the  sort  has  been  done. 

Parr  denied  that  Brockenbrough  had  paid 
the  notes  given  him  by  Brockenbrough  and 
secured  by  the  deed  of  trust.  Up  to  October 
13,  1874,  Brockenbrough  had  paid  him 
$792.38,  arising  from  sales  made  from  The 
Island,  as  he  understood,  and  that  was  alL 

The  deed  from  J.  M.  Brockenbrough  to 
Parr  bears  date  the  16th  of  November,  1874, 
and  in  consideration  of  the  sum  of  five  dol- 
lars Brockenbrough  doth  grant,  sell,  convey 
and  forever  quit  claim  unto  the  said  Parr 
all  his  right,  title  and  interest  in  the  fann 
called  The  Island,  with  the  following  per- 
sonal property,  specifying  it. 

Several  witnesses  were  examined  as  to 
what  had  been  said  by  Brockenbrough  and 
Croxton  in  relation  to  this  transaction.  It 
is  sufficiently  referred  to  by  Judge  Burks  in 
his  opinion. 

The  cause  came  on  to  be  heard  on  the  25th 
of  November,  1875,  when  the  court  held  that  the 
deed  of  trust  made  by  J.  M.  Brockenbrough 
and  wife  to  T.  Croxton  for  the  benefit  of  I. 
M.  Parr  was  good  against  all  creditors  seek- 
ing to  establish  liens  upon  the  farm  called 
The  Island,  except  those  named  in  the  com- 
missioner's report  secured  in  the  deed  of 
trust  made  by  B.  W.  Brockenbrough  to  Har- 
wood and  others;  and  it  appearing  from  re- 
ceipts filed  that  W.  F.  Broocenbrough,  W.  R 
Aylett  and  wife,  the  heirs  of  Littleton 
Brockbrough,  and  Knox  and  wife  have  been 
paid  the  sums  reported  due  them  in  said  re- 
port, and  it  being  the  opinion  of  the  court 
that  the  claims  reported  as  due  J.  M.  and 
B.  W.  Brockenbrough  passed  under  the  deed 
to  Croxton;  and  it  furtner  appearing  that  J. 
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M.  Brockenbrough  has  since  the  death  of  his 
wife  made  to  I.  M.  Parr  a  deed  granting 

588  all  *his  interest  in  said  Island  farm,  the 
injunction    awarded    in    the    case    of 

Shackleford  v.  Croxton,  &c.,  is  dissolved. 

The  court  was  further  of  opinion  that  the 
personal  property  of  T.  M.  Brockenbrough, 
not  in  existence  on  The  Island  farm  at  the 
date  of  the  deed  to  Croxton,  embraced  in 
the  deed  to  I.  M.  Parr  of  November,  1874, 
except  such  as  was  substituted  or  exchanged 
for  that  then  on  said  farm,  is  liable  to  the  ex- 
isting lien  of  B.  W.  Brockenbrough;  and  it 
was  ordered  that  one  of  the  commissioners  of 
the  court  should  ascertain  and  report  what 
personal  property  passed  under  the  deed  from 
J.  M.  Brockenbrough  to  Parr,  of  November, 
1874,  not  embraced  in  said  deed  to  Croxton, 
or  substituted  or  exchanged  therefor. 

The  deed  to  T.  R.  B.  Wright  having  cre- 
ated interests  in  The  Island  farm  which  could 
not  and  did  not  pass  under  the  deed  from  J. 
M.  Brockenbrough  to  I.  M.  Parr,  it  is  ordered 
that  said  Croxton,  trustee,  proceed,  as  directed 
by  the  deed  from  Brockenbrough  and 
wife  to  him,  to  sell  said  land  and  report  his 
proceedings  to  the  court.  And  the  court  fur- 
ther orders  that  I.  M.  Parr  surrender  to  J. 
M.  Brockenbrough  the  notes  taken  and  secured 
in  the  deed  to  Croxton,  trustee.  And  the 
trustee,  Wright,  was  directed  to  proceed  to  sell 
The  Cottage  farm,  embraced  in  the  deed  of 
trust  to  him,  and  report  to  the  court.  The 
plaintiffs  thereupon  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

George  Walker  and  Jones  &  Son,  for  the 
appellants. 

Jones  8l  Bouldin,  for  the  appellees. 

BURKS,  J.    Of  the  various  questions  to 

be  determined  in  this  case,  the  one  deemed 

of  most  importance  is,  whether  the  deed  of 

trust  to  Thomas  Croxton,  trustee,  was  made 

with  intent  to  hinder,  delay  and  defraud 

589  the   appellants   *and   other  creditors   of 
the  grantor,  John  M.  Brockenbrough. 

The  deed  bears  date  the  26th  day  of  Octo- 
ber, 1870,  and  after  reciting  that  the  grantor 
is  indebted  to  I.  M.  Parr,  of  Baltimore,  Mary- 
land, by  four  promissory  notes,  all  of  the 
same  date  with  the  deed,  for  the  following 
sums,  and  payable  as  follows,  to-wit:  one 
note  for  $3,200,  due  November  the  1st,  1871; 
another  tor  $2,960,  due  November  the  1st, 
1872;  another  for  $3,720,  due  November  the 
1st,  1873;  and  the  last  for  $3,360,  due  No- 
vember the  1st,  1874,  purports  to  convey  to 
the  trustee  a  tract  of  land  called  "The  Is- 
land," lying  on  the  Rappahannock  river 
wf*h  all  the  buildings,  improvements,  crops 
then  upon  or  thereafter  grown  upon  the  said 
land,  until  the  said  notes  are  fully  paid,  all 
stock  of  horses,  mules,  cattle,  sheep  and 
hogs,  with  the  increase  of  the  same  then  on 
the  said  land,  or  thereafter  placed  on  the 
same,  and  all  farming  implements  used  in 
the  cultivation  of  the  land,  in  trust  to  se- 
cure the  payment  of  the  notes  aforesaid  to 
the  said  Parr,  as  they  respectively  become 
due  and  payable.  In  default  of  the  payment 
of  any  one  of  the  said  notes  at  maturity, 


the  trustee,  on  request  by  the  said  Parr,  is 
empowered  and  required,  after  advertising, 
to  proceed  to  sell  the  property  conveyed, 
for  cash,  to  an  extent  sufficient  to  pay  all 
the  costs  and  charges  attending  the  execu- 
tion of  the  trust,  including  the  usual  com- 
missions, and  whatever  sum  may  be  then 
due  to  the  said  Parr  on  any  or  all  of  said 
notes  that  may  have  matured,  and  upon 
such  credit  for  the  residue  as  will  raise  the 
sum  or  sums  necessary  to  satisfy  any  of 
said  notes  which  may  not  have  matured  at 
the  time  of  the  sale;  and  after  fully  satis- 
fying the  said  notes  with  all  interest  and  the 
costs,  &c.,  aforesaid,  the  trustee  is  required  to 
pay  the  balance  arising  from  the  sale  to  the 
grantor.  No  schedule  or  inventory  of  the  prop- 
erty conveyed  was  annexed  to  the  deed 

590  *It  is  contended,  in  the  first  place, 
by  the  learned  counsel  for  the  appel- 
lants, that  this  deed  is  fraudulent  on  its  face. 
There  is  no  doubt  that  the  provisions  of  a 
mortgage  or  deed  of  trust  may  be  of  such  a 
character  as  of  themselves  to  furnish  evi- 
dence sufficient  to  justify  the  inference  of  a 
fraudulent  intent.  Such  is  the  case  where 
the  grantor  reserves  a  power  over  the  prop- 
erty conveyed  incompatible  with  the  avowed 
purposes  of  the  trust  and  adequate  to  the 
defeat  thereof.  This  principle  was  enunci- 
ated in  Lang  v.  Lee  &  others,  3  Rand.  410, 
and  has  been  repeatedly  recognized  by  this 
court  in  subsequent  decisions.  Sheppards 
V.  Turpin,  3  Gratt.  357,  373,  397,  398,  et  seq.; 
Spence  v.  Bagwell,  6  Gratt.  444;  Addington 
V.  Etheridge,  12  Gratt.  436;  Quarles  & 
others  v.  Kerr,  14  Gratt.  48;  Perry  &  Co.  v. 
Shenandoah  Nat.  Bank  &  others,  27  Gratt. 
755. 

While,  however,  the  principle  referred  to 
is  established  by  these  decisions,  it  is  equal- 
ly well  settled,  in  this  state  at  least,  that  no 
irresistible  inference  of  intent  to  defraud  is 
deducible  from  a  provision  in  a  deed  of 
trust  postponing  a  sale  of  the  property  con- 
veyed for  a  reasonable  length  of  time  and 
reserving  the  use  of  the  property  to  the 
grantor  until  sale,  even  although  a  portion 
of  the  property  conveyed  may  be  perishable 
in  its  nature  and  consumable  in  the  use;  nor 
is  such  inference  a  necessary  deduction 
from  the  omission  to  annex  a  schedule  or 
inventory  of  the  property  to  the  deed;  nor 
is  the  inference  a  necessary  one  where  all 
these  circumstances  exist  in  the  same  case. 
Lewis  &  others  v.  Caperton's  ex'or  & 
others,  8  Gratt.  148;  Cochran  v,  Paris,  11 
Gratt.  348;  Dance  &  others  v.  Seaman  & 
others,  Id.  778;  Sipe  v.  Earman  &  others, 
26  Gratt.  563. 

I  do  not  mean  to  say  that  these  circum- 
stances, apparent  by  the  deed,  when  taken 
in  connection  with  extrinsic  evidence,  are 
not  entitled  to  weight  in  determining  the 
question   of   intent.    I   think   they   are 

591  so   entitled;   but   *alone   they   are   not 
sufficient  to  establish  fraud.    They  are 

consistent  with  an  honest  purpose.  The 
presumption  of  law  is  in  favor  of  honesty, 
and  "the  court  cannot  presume  fraud  unless 
the  terms  of  the  instrument  preclude  any 
other  inference."  Allen,  J.,  in  Dance  &  others 
V.  Seaman  &  others,  supra. 
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Recurring  to  the  deed  in  question,  I  find 
nothing  in  it  particularly  distinguishing  it 
from  other  deeds  held  by  this  court. to  be 
valid,  except  the  provision  conveying  or 
purporting  to  convey  the  crops  to  be  grown 
on  the  land  until  the  secured  notes  are  fully 
paid,  and  the  further  provision  purporting 
to  convey  horses,  mules,  cattle,  &c.,  which 
might  be  thereafter  placed  on  the  land. 

It  is  contended  that  these  provisions  are 
indicative  of  fraud;  that  while  the  professed 
object  was  to  secure  the  debt  to  Parr,  the 
real  design  was,  while  securing  Parr,  to 
shield  the  property  from  other  creditors 
and  secure  the  control  and  use  of  it  to  the 
grantor;  and  thus  that  the  whole  deed  was 
vitiated  and  rendered  void  as  to  such  cred- 
itors. 

This  would  seem  to  be  a  harsh  inference. 
If,  as  was  thought  by  the  judge  below,  the 
deed  was  inoperative  to  bind  the  future 
crops  and  the  stock  which  might  thereafter 
be  placed  on  the  land,  a  futile  effort  to  con- 
vey under  a  mistaken  view  of  the  grantor's 
right  would  not  be  a  sufficient  ground  for 
the  charge  of  fraud.  A  man  may  well  mis- 
take the  law  in  such  a  case  and  be  innocent. 
Nor,  in  this  view,  would  the  creditors  be 
injured.  They  might,  by  legal  proceedings, 
subject  the  crops  and  the  after-acquired 
stock  to  their  debts  if  they  chose  to  do  so. ' 
If,  on  the  other  hand,  these  provisions  were 
effectual  to  pass  the  title  at  law  to  the  crops 
and  stock,  or  to  bind  the  same  in  equity,  I 
do  not  perceive  how  fraud  can  be  justly 
predicated  of  them.  It  would  seem  that  the 
scheme  of  the  deed  was,  that  until  default 
in  the  payment  of  the  sums  secured, 
698  the  crops  made  on  the  farm,  *as  well 
as  any  stock  of  the  description  men- 
tioned which  might  be  placed  thereon, 
should  constitute  a  part  of  the  trust  sub- 
ject. No  benefit  is  reserved  to  the  grantor. 
Why  should  such  an  arrangement  be  re- 
garded as  fraudulent?  To  my  mind,  it  is 
rather  indicative  of  an  honest  purpose  in 
the  grantor  to  dedicate  not  only  what  he 
had,  but  also  what  he  might  make  or  ac- 
quire, to  the  payment  of  his  debts. 

It  is  a  maxim  of  the  common  law  thai  a 
man  cannot  grant  a  thing  which  he  has  not 
— nemo  dat  quod  non  habet.  To  constitute 
a  valid  sale  at  law  the  vendor  must  have  a 
present  property,  either  actual  or  potential, 
in  the  thing  sold.  Smithhurst  v.  Edmunds, 
1  McCarter  (14  N.  J.  Chy.  Rep.)  409.  It  is 
said  "that  things  have  a  potential  existence 
which  are  the  natural  product  or  the  ex- 
pected increase  of  something  already  be- 
longing to  the  vendor."  9  Bush.  (Ky.)  319. 
Hence,  trees,  grass,  and  corn  growing  and 
standing  on  the  ground,  fruit  upon  the 
trees,  and  wool  upon  the  sheep's  back  may 
be  mortgaged.  The  legal  title  passes.  Idem. 
There  is  conflict  in  the  authorities  as  to 
whether  unplanted  or  future  crops — fruc- 
tus  industriales — can  be  conveyed  so  as  to 
pass  the  title  at  law.  It  was  held  in  a  recent 
case  kk  the  supreme  court  of  New  York  that 
while  at  law  a  mortgage  or  sale  of  future- 
acquired  personal  property,  the  mortgagor 
neither  having  acquired  the  thing  nor  the 
agent  of  its  production  at  the  time  of  mak- 


ing the  contract,  creates  no  valid  subsisting 
property,  yet  if  the  future-acquired  property 
be  the  product  of  present  property  in  the 
mortgagor,  as  the  wool  growing  on  a  flock 
of  sheep;  or  the  produce  of  a  dairy,  or  of  a 
farm,  or  anything  of  that  character,  ihe 
mortgage  will  take  effect  upon  the  property 
as  soon  as  it  comes  into  existence,  and  will 
be  perfectly  binding  at  law.  Corderman  v. 
Smith,  41  Barb.  404. 

In  Beale  v.  White,  94  U.  S.  R.  (4  Otto) 
382,  it  is  said  that  the  law  will  permit  the 

593  grant  or  conveyance  to  take  *effect  upon 
the  property  when  it  is  brought  into 

existence  and  belongs  to  the  grantor,  in 
fulfilment  of  an  express  agreement,  if  found- 
ed on  a  good  consideration,  and  it  appears  that 
no  rule  of  law  is  infringed  and  the  rights  of 
third  parties  are  not  prejudiced;  but  it  is  there 
admitted  that  decided  cases  may  be  found 
(and  some  of  them  are  cited)  in  which  the 
rule,  as  stated,  is  greatly  qualified,  and 
others  where  it  is  expressly  denied  if  ap- 
plied in  the  ordinary  business  transactions. 

There  are  cases  to  the  effect  that  while  a 
mortgage  of  unplanted  crops  does  not  op- 
erate to  pass  the  legal  title,  yet  in  equity  a 
lien  attaches  as  soon  as  they  are  produced, 
which  will  be  enforced.  See  Butt  v.  Ellet 
19  Wall.  544;  Sillers  &  wife  v.  Lester  & 
others,  48  Miss.  513;  Cayce,  trustee,  v.  Stov- 
all,  50  Miss.  R.  396;  White  v,  Thomas,  52 
Miss.  49;  Evarman  &  Co.  v.  Robb,  52  Miss, 
653. 

Upon  the  general  doctrine  in  equity  as  to 
liens  or  charges  upon  after-acquired  prop- 
erty, Mr.  Justice  Story  in  Mitchell  v.  Win- 
slow,  2  Story,  630,  after  an  examination  of 
the  authorities  says:  "It  seems  to  me  a  clear 
result  of  all  the  authorities  that  wherever  the 
parties,  by  their  contract,  intend  to  create  a 
positive  lien  or  charge,  cither  upon  real  or 
upon  personal  property,  whether  then  owned 
by  the  assignor  or  contractor  or  not,  or  if 
personal  property,  whether  it  is  then  in  esse 
or  not,  it  attaches  in  equity  as  a  lien  or 
charge  upon  the  particular  property  as  soon 
as  the  assignor  or  contractor  acquires  a 
title  thereto  against  the  latter,  and  all  per- 
sons asserting  a  claim  thereto  under  him, 
either  voluntarily,  or  with  notice,  or  in  bank- 
ruptcy." And  this  would  seem  to  be  the 
doctrine  on  which  Holroyd  v.  Marshall,  9 
Jur.  M.  S.  213,  was  decided  by  the  House  of 
Lords   in   1863. 

Numerous  cases  upon  the  general  sub- 
ject are  referred  to  in  2  Wait's  Actions  and 
Defences,  170,  et  seq. 

594  *I   have  referred  to  these   decisions 
to  show  the  somewhat  uncertain  state 

of  the  law  on  the  subject  of  the  transfer  of 
titles  to  and  the  creation  of  charges  upon 
future  crops  and  after-acquired  property 
generally;  and  as  I  do  not  deem  it  absolulcly 
essential  in  this  case  to  determine  what  is 
the  rule  on  the  subject,  I  desire  to  be  un- 
derstood as  expressing  no  opinion  upon  it. 
The  crops  raised  on  the  land  after  the  deed 
was  made  have  all  been  consumed,  except 
a  portion  conveyed  to  Parr  by  the  deed  of 
November  the  16th,  1874.  The  judge  below 
decided  that  these  crops  remaining  are  sub- 
ject to  the  lien  of  the  execution  of  B.  W. 
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Brockenbrough.  This  decision  is  adverse  to 
the  appellees,  and  they  are  not  complaining. 
And  so  as  to  the  property,  if  any  remains, 
which  may  have  been  acquired  by  substitu- 
tion or  exchange  for  property  specifically 
conveyed  in  the  deed.  The  decree  appealed 
from  seems  to  determine  the  right  to  this 
property  in  favor  of  Parr's  trustee.  The 
only  party  who  could  complain  of  this  is 
the  execution  creditor,  and  he  has  not  ap- 
pealed and  is  making  no  objection. 

Looking  to  the  evidence  in  the  case,  I 
find  nothing  indicating  a  fraudulent  pur- 
pose on  the  part  of  any  concerned  in  the 
transaction  which  is  the  subject  of  investiga- 
tion. The  debt  secured  was  for  money  lent  in 
good  faith.  No  one  can  doubt  that  It  is  ad- 
mitted by  the  counsel  for  the  appellants.  The 
grantor  in  the  deed  was  more  or  less  einbar- 
ra99«d  with  debt  when  he  made  the  deed,  but 
was  the  owner  of  a  targe  and  valuable  estate, 
and  there  is  no  reason  to  doubt  the  truth  of 
what  he  alleges,  that  he  supposed  by  borrow- 
ing the  money  and  getting  indulgence  on 
the  payment  he  would  be  able  to  discharge 
all  his  liabilities.  The  Island  farm  was  es- 
timated to  be  worth  at  least  $20,000.  The 
Cottage  farm  $8,000  or  more,  and  he  had 
other  property  besides.  I  have  not  made  the 
calculation,  but  from  the  report  of  the  commis- 
sioner it  would  seem  that  his  liabilities 
595  did  *not  exceed  the  then  estimated  value 
of  his  property.  There  seems  to  have 
been,  at  the  date  of  the  deed,  only  one  judg- 
ment against  him,  the  principal  of  which  was 
$300.  Although  The  Island  was  incumbered 
by  the  deed  of  trust  made  by  B.  W.  Brocken- 
brough in  1853,  The  Cottage  farm  and  other 
property  were  not  incumbered,  except  by  the 
comparatively  small  judgment  before  men- 
tiohed.  He  was  left  in  the  possession  of  the 
property  conveyed  to  the  trustee,  Croxton,  as 
contemplated  by  the  deed,  and  as  is  usual  in 
mortgages  and  deeds  of  trust.  The  evidence 
shows  that  he  managed  the  property  badly, 
that  the  seasons  were  unfavorable,  that  his 
crops  were  inferior,  and  that  no  profit  was 
realized  from  the  farm,  ilt  does  not  appear 
that  his  creditors,  at  the  time  the  deed  was 
executed,  complained  of  any  unfairness  in 
the  transaction.  Certainly,  no  suits  were 
brought  against  him  until  more  than  two 
years  had  elapsed.  I  find  nothing  in  the 
circumstances  of  the  case  which  cannot  be 
reconciled  with  good  faith  in  the  making  of 
the  deed. 

It  is  convenient,  in  this  connection,  to 
notice  the  charge  made  in  argument  by  the 
counsel  for  the  appellants,  that  the  debt  to 
Parr  is  usurious.  It  might  be  a  sufficient 
answer  to  say  that  the  question  of  usury  is 
not  presented  by  the  pleadings.  Usury  is 
nowhere  charged  or  insinuated  in  any  of 
the  bills.  If  the  appellants,  as  creditors, 
would  have  been  allowed  to  make  such  a 
defence  at  all  for  the  debtor,  which  he  did  not 
choose  to  make  for  himself,  the  extent  of  the 
relief,  if  usury  had  been  proved,  would  have 
been  the  abatement  of  the  usurious  premium. 
Martin  v.  Hall,  9  Gratt.  8.  But  it  does  not  ap- 
pear that  the  transaction  was  in  fact  usu- 
rious.   The  sum  borrowed  was  $10,000.    The 


rate   of    interest   then   allowed   by   law   was 

twelve  per  centum  per  annum.    Interest  was 

computed  at  that  rate,  averaged  for  the  four 

years,  and  included  in  the  notes,  the  in- 

596  stalments  of  principal  *money,  it  would 
seem,  being  $2,000  for  each  of  the  first 

two  years  and  $3,000  for  each  of  the  last 
two.  This  is  apparent  from  a  calculation 
furnished  by  the  counsel  for  the  appellees.* 
The  reservations  in  the  deed  wnich  was 
made  to  Wright  (trustee)  to  secure  the 
debts  due  to  Mrs.  Brockenbrough  and  Set- 
tle do  not  vitiate  the  deed.  The  grantor 
had  the  right  to  convey  his  property  sub- 
ject to  the  exemptions  allowed  by  law,  and 
such  is  the  effect  of  the  deed.  The  other  ob- 
jections to  this  deed  need  not  be  noticed, 
after  what  has  been  said  in  passing  upon 
the  validity  of  the  deed  to  Croxton. 

The  other  deed  to  Wright,  settling  the 
property  therein  mentioned  upon  the  grant- 
or's wife  and  children,  is,  of  course, 

597  void  as  to  existing  creditors,  unless  *sup- 
ported    by    a    valuable    consideration. 

If  any  consideration  therefor  moved  from 
the  wife,  the  deed  would  be  upheld  to  that 
extent.  Such  consideration  is  recited  by 
the  deed,  but  the  recitaU  are  not  evidence 
against  the  creditors.    Blow  v.  Maynard,  2 

*NoTS. — Sutcment  furnished  fay  Appellee's  Counsel: 
Transaction — $10,000  was  loaned  at  12  per  cent,  in- 
terest, the  interest  being  payable  yearly,  and  the  prin- 
cipal being  payable  in  annual  tnstalments — $2,000  at 
one  year,  $2,000  at  two  years,  $3,000  at  three  years, 
and  $3,000  at  four  years. 

In    accordance    with    said    agreement,    notes    were 
taken  as  follows,  viz: 
Ist.  Instalment  of  principal   due 

1st  Not.,     1871 $2,000 

One      year's      interest      on 
$10,000    at    12    per    cent.     1,200 

$3,200  1st  note. 

2nd.  Instalment  of  principal  due 

1st    Nov.,    1872 $2,000 

One  year's  interest  on  $8,000.       960 

$2,960  2nd  note. 

3d.  Instalment  of   principal    due 

Ist.    Nov.,    1873 $3,000 

One  year's  interest  on  $6,000.        720 

$3,720  3d  note. 

4th.  Instalment  of  principal   due 

Ist  Nov.,   1874 $3,000 

One  year's  interest  on  $3,000.        360 

$3,360  4th  note. 


Total    amount    of    notes....  $13,240 


Had  the  agreement  provided  for  the  payment  of 
the  principal  in  four  equal  instalments  ($2,500  each), 
the  interest  would  have  amounted  to  $3,000.  Say  $10,- 
000  at  one,  two,  three  and  four  years — average  time, 
two  and  a  half  years — ^at  12  per  cent. — 30  per  cent.,  or 
$3,000.  But  the  payments  were  to  be  $2,000  at  one 
year,  $2,000  at  two  years,  $3,000  at  three  years,  and 
$3,000  at  four  years — making  the  average  time  two 
and  seven-tenths  years,  at  12  per  cent.,  and  the  whole 
interest  $3,240.  From  which  it  will  appear  that  the 
notes  were  given  for  the  exact  and  proper  amounts 
according  to  the  agreement  for  12  per  cent,  sinple 
interest. 
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Leigh,  29;  William  and  Mary  College  v. 
Powell  and  others,  12  Gratt.  372,  384;  Price 
V.  Thrash,  30  Gratt.  515.  No  answer  to  the 
bill  was  filed  for  the  wife.  In  his  answer, 
the  husband  says  that  he  had  gotten  by  his 
marriage  quite  a  large  amount  of  money 
and  property,  and  he  felt  that  no  law  would 
be  violated  or  any  injustice  done  in  an  ef- 
fort to  secure  a  bare  subsistence  to  his  wife 
and  children  out  of  the  remnants  of  quite  a 
large  estate,  and  that  this  is  all  he  attempted 
to  accomplish.  He  does  not  allege  any  such 
agreement  for  the  settlement  as  is  set  out 
in  the  deed,  and  there  is  no  proof  of  any 
such,  nor,  indeed,  of  any  valuable  consider- 
ation for  the  conveyance.  As,  however,  the 
decree  appealed  from  does  not  pass  definite- 
ly upon  the  validity  of  this  deed,  the  rights 
of  the  parties  under  it  may  be  enquired  into 
and  adjudicated  by  the  circuit  court  in  the 
further  proceedings  to  be  had  in  the  cause 
after  it  shall  have  been  remanded. 

It  is  further  insisted  that  even  if  the  deed 
to  Cioxton  (trustee)  were  valid,  the  rights 
of  Parr,  the  cestui  que  trust,  were  extin- 
guished by  the  deed  of  the  16th  of  November, 
1874.  Such  would  be  the  ordinary  effect  at 
law,  on  the  principle  of  merger.  But,  in  eq- 
uity, it  is  a  question  of  intention.  The  general 
rule  is,  that  the  mortgagee's  acquisition  of  the 
equity  of  redemption  does  not  merge  the  legal 
estate  as  mortgagee  so  as  to  prevent  his  setting 
up  his  mortgage  to  defeat  an  intermediate 
title,  if  such  appears  to  have  been  the  in- 
tention of  the  parties  and  justice  requires  it. 

1  Jones  on  Mortgages,  §  380,  and  author- 
598    ities   cited   in    *note    (1).      In   the   case 

of  Forbes  v.  Moffat,  18  Ves.  R.  384,  390, 
the  master  of  the  rolls.  Sir  William  Grant, 
says:  "It  is  very  clear  that  a  person  be- 
coming entitled  to  an  estate,  subject  to  a 
charge  for  his  own  benefit,  may,  if  he 
chooses,  at  once  take  the  estate  and  keep 
up  the  charge.  Upon  this  subject  a  court  of 
equity  is  not  guided  by  the  rules  of  law.  It 
will  sometimes  hold  a  charge  extinguished 
where  it  would  subsist  at  law;  and  some- 
times preserve  it  where  at  law  it  would  be 
merged.  The  question  is  upon  the  inten- 
tion, actual  or  presumed,  of  the  person  in 
whom  the  interests  are  united."  And  it  is 
said  that  even  where  the  parties  have  un- 
dertaken to  discharge  the  mortgage  upon 
the  uniting  of  the  estates  of  the  mortgagor 
and  mortgagee  in  the  latter,  it  will  still  be 
upheld  as  a  source  of  title  wherever  it  is  (or 
his  interest,  by  reason  of  some  intervening 
title  or  other  cause,  that  it  should  not  be 
regarded  as  merged.  "This  is  based  upon 
the  presumption  as  matter  of  law,"  says 
Chief  Justice  Bellows  in  the  recent  case  of 
Stantons  v.  Thompson,  49  New  Hamp. 
R.  272  (cited  in  1  Jones  on  Mortgages,  § 
873),  "that  the  party  must  have  intended  to 
keep  on  foot  his  mortgage  title,  when  it  was 
essential  to  his  security  against  an  interven- 
ing title,  or  for  other  purposes  of  security ;  and 
it  is  no  matter  whether  the  parties  through 
ignorance  of  such  intervening  title,  or  through 
inadvertence,  actually  discharged  the  mort- 
gage and  cancelled  the  notes  and  really  in- 
tended to  extinguish  them;  still  on  its  be- 


ing made  to  appear  that  such  intervening 
title  existed,  the  law  would  presume  con- 
clusively that  the  mortgagee  could  not  have 
intended  to  postpone  his  mortgage  to  the 
subsequent  title." 

I  think  it  sufficiently  appears  from  the  ev- 
idence and  the  circumstances  of  the  case, 
that  whatever  might  have  been  the  object 
and  purpose  of  the  deed  of  November, 
599  ^1874,  it  could  never  have  been  in- 
tended, and  was  not  expected,  that  the 
security  of  the  deed  of  trust  to  Parr  should 
be  discharged.  The  consideration  for  the 
deed  was  nominal,  and  it  is  incredible  that 
Parr,  against  his  most  obvious  interest, 
should  have  been  willing  and  have  designed 
to  surrender  his  security  and  let  in  the  in- 
tervening claimants,  thus  defeating  the  very 
object  he  had  in  view  in  the  pending  litiga- 
tion, to- wit:  the  preservation  of  the  security 
which  he  held.  The  deed  of  trust  was  never 
actually  released,  nor  the  notes  surrendered, 
although  it  seems  to  have  been  the  under- 
standing that  they  should  be  surrendered.  I 
think  the  substance  of  the  agreement  was, 
that  Parr  should  hold  it  subject  to  the  exist- 
ing incumbrances,  including  his  own,  ac- 
cording to  their  relative  priorities,  and  that 
if  Parr's  debt  should  not  be  fully  satisfied 
under  the  deed  of  trust  held  by  him,  he 
should  not  look  to  the  grantor  for  the  de- 
ficiency; and  this  agreement  should  be  up- 
held in  a  court  of  equity. 
As  to  the  judgment  of  Settle: 

1.  It  is  contended  that  it  is  void,  because 
confessed  without  a  writ  being  issued.  It 
was  confessed  in  open  court;  the  court  had 
jurisdiction  of  the  subject  ,  and  the  de- 
fendant appeared  and  confessed  judgment  in 
proper  person.  Such  a  judgment  is  not 
void.  The  prime  object  of  the  writ  is  to  no- 
tify the  defendant  of  the  plaintiffs  action. 
It  was  waived  by  the  appearance  of  the  de- 
fendant and  the  confession  of  judgment.  A 
judgment  on  confession  is  equal  to  a  re- 
lease of  errors.  Code  of  1873,  ch.  177,  §  2. 
Besides,  a  judgment  not  void  cannot  be 
collaterally  assailed  because  erroneous. 

2.  It  is  further  contended  that  if  the  judg- 
ment is  not  void,  the  appellant's  judgment 
has  priority  as  a  lien.  The  latter  was  a 
judgment  by  default  in  a  pending  suit,  and 
has  relation  to  the  first  day  of  the  term  of 

the  court  in  which  it  was  rendered. 
800  The  judgment  of  Settle  was  ♦con- 
fessed in  the  same  court  and  on  the 
first  day  of  the  same  term.  Both  must  be 
treated  as  judgments  rendered  on  the  same 
day,  at  the  same  time.  Neither  has  prece- 
dence over  the  other  in  point  of  time.  In 
such  case  the  court  takes  no  notice  of  the 
fractions  of  a  day.  Coutts  ^^  Walker,  2 
Leigh,  268;  Skipwith's  ex'or  v.  Cunningham, 
8  Leigh,  271.  279,  280;  Withers  v.  Carter,  4 
Gratt.  407;  Freeman  on  Judgments.  §§  369, 
370.  See  the  provision  of  the  statute,  Code 
of  1873,  ch.  182,  §  6. 

The  omission  in  the  decree  of  any  provi- 
sion for  the  payment  of  the  debts  charge- 
able on  the  estate  of  E.  C.  Brockenbrough, 
if  error  at  all,  is  not  an  error  for  which  the 
decree  should  be  reversed.    It  is  not  a  final 
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decree.  These  debts  may  be  provided  for  in 
the  further  proceedings  to  be  had  in  the 
cause  in  the  circuit  court. 

Upon  the  whole  case,  I  am  of  opinion  to 
affirm  the  decree  of  the  court  below. 

The  other  judges  concurred  in  the  opin- 
ion of  BURKS,  J. 

Decree  affirmed. 
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*Lewis  ft  als.  v.  Overby's  Adm'r 
&  als. 

March    Term,    1879,    Richmond. 
If,  about  a  year  before  his  deatn  in  1866,  put  each  of 
his  four  children  into  possession  of  a  parcel  of  land 
with  the  personal  property  upon  it,  but  did  not  con- 
vey it.     About  the  same  time  he  made  his  will,  and 
by  it  gave  to  each  of  the  children  the  land  and  prop- 
erty   in    his   and   her   possession.      By   a   codicil    he 
states  he  was  the  guardian  of  his  children,  and  re- 
quires that  each  one  of  them  shall  execute  a  receipt 
for  all  claims  against  him  as  guardian  before  they 
shall  be   entitled  to   receive  their  portion   under  his 
will.     And  he  directs  that  if  any  one  qi  them  shall 
refuse  so  to  do,  his  or  her  portion  shall  be  sold  and 
the    proceeds    held    to    meet    the    lability,    and    the 
balance    paid    over   to   those    executing   the    receipt. 
These    children    held  the   lands   so   in   their   posses- 
sion,  each  of  them   selling  a  part  of  that  given  to 
him  or  her  prior  to  1873.     In   1873  a  judgment  was 
recovered  by  B's  administrator  against  the  executors 
of  L,  upon  a  bond  on  which  he  was  surety,  and  in  1877 
a  bill  was  filed  by  said  administrator  against  the  ex- 
ecutors and  devisees  of  L  to  have  payment.     The  ex- 
ecutors   had   been   assured   by   L  that   he    owed   no 
debts,  and  was  under  no  liability,  and  neither  they 
nor  the   other  children  had  ever  heard  of  this  debt 
until    the  suit    was  brought   in   April,    1873 — Held: 
1.      Comstmctlon    of     Statute — GlftM. — That 
neither  under  the  act  of  L  putting  them  in  posses- 
sion of  the  land,  nor  under  the  devise  to  them,  are 
the  devisees  entitled  to  the  protection  of  the  stat- 
ute. Code  of   1873,  ch.   146,  f    16,  p.   1001,  which 
provides  that  no  gift,  &c.,  which  is  not  in  consid- 
eration deemed  valuable  in  law,  shall  be  avoided 
either  in   whole   or  in   part,   for  taat  cause  only, 
unless  within  five  years  after  it  is  made  suit  be 
brought  for  that  purpose,  &c. 
a.    Bavltable  Katoppel. — The  devisees  having 
continued  to   hold  tae   land   from   the  time   they 
were  put  in  possession,  and  having  sold  parts  of  it, 
they  are  estopped  from  setting  up  a  claim  to 
002         a  settlement  *of  L's  guardian  accounts,   and 
holding  him  liable  to  them  as  their  guardian, 
though   they   did    not   execute   a   release   of  their 
claim. 
8.     Debt*   of   Decedent — Liability   of   ESx- 
•  eeiitors. — The  executors  having  been  assured  by 
h  that   he   owed  no  debts,   and  they  knowing  of 
none,  they  will  not  be  liable  for  the  value  of  the 
personal   property  that  L  had   in   his  lifetime  put 
into  the  possession  of  his  children. 
4.    Same — Same — Refumdlnfl:    Bonds.* — The 
executors  having  distributed  the  personal  property 

'Devaiitavlt — Liability  of  Pernonal  Rejp^ 
reaentatlve. — The  rule  laid  down  in  the  fourth 
headnote  in  regard  to  the  liability  of  personal  repre- 
sentatives who  distribute  the  assets  of  the  deceased 
without  taking  refunding  bonds  is  sustained  in  Ed- 
munds ▼.  Scott,  78  Va.  720;  Cookus  v.  Peyton,  1 
Gratt-  442;  Morrison  v.  Lavell,  81  Va.  523;  Lewis 
V.  Mason,  84  Va.  731.  See  also  11  Am.  &  Eng. 
Enc  Law  (2n(i  Ed.)  912;  McGlaughlin  ▼.  Mc- 
GlaughUn,  43  W.  Va.  226. 


of  L  in  his  possession  at  his  death,  without  taking 
a  refunding  bond,  they  arc  responsible  to  the 
creditor  for  its  value,  though  they  knew  of  no 
debt  due  from  L. 

5.  Ennlty — Snbjectlna:  Devlaees  for  Debts 
of  Decedent.* — ^All  the  parties  being  before  the 
court,  the  executors  are  entitled  to  have  the 
devisees  to  whom  they  paid  over  the  proceeds  of 
the  personal  property,  subjected  in  the  first  place 
to  pay  the  amount  to  the  creditor. 

6.  Debts  of  Decedent — Apportionment. t — 
The  court  should  subject  each  devisee  for  his  pro- 
portion of  the  debt,  according  to  the  value  of  the 
land  devised  to  him  or  her,  and  direct  a  sale  of 
his  or  her  land  not  sold  in  the  first  instance  for 
the  payment  of  his  or  her  proportion  of  the  debt. 
If  the  land  still  held  by  one  of  them  does  not 
discharge  his  or  her  proportion  of  the  debt,  the 
balance  remaining  unpaid  should  be  apportioned 
in  like  manner  among  the  others,  and  the  land 
of  each  sold  to  pay  his  or  her  proportion  thereof, 
and  so  on  until  the  whole  debt  is  paid  or  the 
whole   land  sold. 

The  bill  in  this  case  as  filed  in  August, 
1877,  in  the  circuit  court  of  Mecklenburg 
county,  by  John  A.  Coke,  administrator 
with  the  will  annexed  of  R.  Y.  Overby,  de- 
ceased, suing  for  the  benefit  of  himself  and 
all  other  creditors  of  John  Lewis,  deceased, 
who  shall  come  in  and  contribute  to  the 
costs  of  the  suit. 

The  complainant  charged  in  the  said  bill 
that  the  said  John  Lewis  died  in  1866,  after 
making  his  will,  which  was  admitted  to  pro- 
bate by  the  county  court  of  said  county  on 
the  19th  day  of  November,  1866;  on  which 
day  John  T.  Lewis  and  R.  B.  Lewis,  the 
executors  therein  named,  qualified  as  such, 
and  executed  a  bond  in  a  penalty  of  $50,000, 
conditioned  for  the  faithful  performance 
603  *of  their  duties  under  said  will;  that  by 
said  will  the  testator  divided  the  whole  of 
his  estate,  real  and  personal,  after  paying  his 
debts,  amongst  his  three  sons,  John  T. 
Lewis,  R.  B.  Lewis  and  L.  L.  Lewis,  his 
daughter  Fannie  A.,  the  wife  of  W.  T. 
Boyd,  and  his  granddaughter,  Mary  Eliza 
Marshall. 

The  complainant  then  set  out  in  said  bill, 
a  description  of  the  dififerent  tracts  of  land 
devised  by  the  testator  to  his  said  three 
sons  and  daughter  respectively,  stating  that 
he  bequeathed  to  each  of  them  "also  cer- 
tain articles  of  personal  property;"  and 
stated  that  "to  his  granddaughter,  Mary 
Eliza  Marshall,  he  gave  all  his  interest  in  .a 

*Bqulty — Snbjectlns^  Devl«eeii  for  Debts 
of  Decedent. — On  the  question  involved  in  the 
fifth  headnote  in  regard  to  subjecting  the  devisees  in 
the  first  place  for  the  amount  due  unpaid  creditors, 
see  Watts  v.  Taylor,  80  Va.  626;  Improvement  Co.  v. 
McGavock,  96  Va.  134.  Principal  case  distinguished 
in  Findlay  v.  Trigg,  83  Va.  539.  Sec  also  11  Am.  & 
Eng.    En c.  Law    1180,  and  \irginia  cases  there   cited. 

tDebta  of  Decedent — Apportionment. — In 
Ryan  v.  McLcod,  32  Gratt.  367,  the  rule  laid  down  in 
the  sixth  headnote  of  the  principal  case  in  regard  to 
the  manner  of  subjecting  the  devisees  for  their  pro- 
portion of  the  debt  due  is  expressly  affirmed.  See 
also  Harman  v.  Oberdorfer,  33  Gratt.  497;  Pugh  r, 
Russell,  27  Gratt.  789;    Alexander  v.  Byrd,  85  Va.  700. 
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certain  gold  mine  in  Granville  county,  North 
Carolina,  and  five  shares  of  the  Roanoke 
Valley   Railroad  stock." 

The  complainant  then  charged  "that  said 
devises  and  bequests  were  made  by  the  tes- 
tator on  the  express  condition  that  the  said 
devisees  shall  release  to  his  estate  all  de- 
mands or  claims  which  they  held  against  it 
by  reason  of  having  been  their  guardian; 
that  each  of  them  immediately  after  tes- 
tator's death  received,  and  have  continued 
to  hold  and  enjoy,  the  estate  devised  to 
them  respectively  by  said  testator,  and  have 
virtually,  if  not  formally,  released  said  es- 
tate from  all  demands  by  reason  of  the 
guardianship  aforesaid." 

The  complainant  then  charged  that  the 
said  devisees,  or  most  of  them,  had,  at  dif- 
ferent times,  sold  and  conveyed  to  others 
large  portions  of  the  land  devised  to  them 
respectively  as  aforesaid,  and  set  out  the 
quantities  so  sold  and  conveyed,  and  to 
what  persons  and  at  what  times  respectively 
— the  times  being  during  the  years  1870, 
1871,  1872,  1873,  1874,  1875  and  1876,  but 
the  greater  part  having  been  so  sold  and 
conveyed   before   1873. 

The  complainant  then  charged  that  on 
the  23d  of  November,  1873,  he  obtained  a 
judgment  on  the  law  side  of  said  court 
against  the  said  executors  of  John 
604  Lewis,  *on  a  bond  executed  by  Jas.  E. 
Haskins  and  said  John  Lewis  for  $1,800, 
with  interest  thereon  from  1st  April,  1853,  and 
cost  of  suit;  which  judgment  was,  on  appeal 
to  this  court,  affirmed  on  the  1st  of  May, 
1877;  that  execution  had  been  issued  on  said 
judgment  returnable  to  August  rules,  1877, 
against  said  executors,  and  returned  not  sat- 
isfied; that  said  Haskins  had  long  since  been 
adjudicated  a  bankrupt,  and  on  the  30th  of 
July  1874,  received  his  discharge  in  bankrupt- 
cy, on  the  payment  of  all  debts  provable  against 
hini,  and  is  therefore  not  liable  to  the  payment 
of  this  debt;  that  besides  the  real  estate  of 
which  the  testator  died  seized,  he  left  a 
large  and  valuable  personal  estate  of  the 
value  of  $4,000  or  more;  that  by  virtue  of 
the  qualification  of  said  executors  they  be- 
came possessed  of  said  personal  estate,  and 
'it  was  their  duty  to  apply  the  same  to  the 
payment  of  testator's  debts,  in  due  course 
o£  administration;  that  said  executors  have 
never  returned,  as  required  by  law,  an  in- 
ventory of  the  estate  that  came  or  ought  to 
>lave  come  to  their  hands  as  such;  nor  any 
account  of  sales  of  the,  personal  estate  of 
their  testator;  nor  have  they  ever  settled 
any  account  of  their  transactions  as  such 
executors;  nor  have  they  applied  the  said 
personal  estate  to  the  payment  of  the  debts 
of  the  testator,  among  them  the  judgment 
aforesaid;  but  have  wasted  the  same. 

The  complainant  therefore  praved  that 
the  said  John  T.  Lewis  and  R.  B.  Lewis,  in 
their  own  right  and  as  executors  of  John 
Lewis,  deceased,  and  the  other  devisees 
and  legatees  of  said  John  Lewis,  naming 
them,  and  certain  other  persons  by  name, 
interested  in  the  subject  of  the  suit,  might 
be  made  defendants  thereto;  that  certain 
accounts  might  be  taken;    that  the  testator's 


personal  estate  might  be  applied  in  a  due  coarse 
of  administration ;  and  should  it  be  insufficient 
for  the  payment  of  the  testator's  debts,  that 
the  real  estate  of  which  he  died  seized  and  pos- 
sessed, and  which  was  devised  by  his 
005  will,  might  be  *decreed  to  be  sold  for 
such  payment,  and  for  general  relief. 

Copies  of  the  will  of  said  John  Lewis 
dated  the  27th  of  January,  1866,  his  codicil 
dated  the  20th  of  June,  1866,  and  the  cer- 
tificate of  probate  of  both,  dated  November 
19th,  1866,  were  filed  as  exhibits  with  the 
said  bill.  In  his  will,  after  making  specific 
devises  and  bequests  of  all  his  land  and 
most  of  his  personal  estate  among  his  chil- 
dren, he  directs  any  surplus,  &c.,  to  be  sold 
and  divided  by  his  executors,  and  concludes 
it  in  these  words:  "but  if  they  prefer  it, 
they  may  divide  all  the  surplus  between  my 
four  children  equally  after  paying  my  debts, 
if  any  can  be  found  against  me."  His  codicil 
is  to  the  following  effect: 

"In  addition  to  this  my  last  will  and  tes- 
tament, I  atld  the  following,  to-wit: 

"Whereas  I  have  acted  as  guardian  of  my 
four  children,  John,  Richard,  Fannie  and 
Len,  and  the  property  received  for  them 
from  the  estate  of  their  sister,  Lucy  L. 
Hodge,  deceased,  being  principally  negroes, 
and  they  mostly  in  families  that  were  a  tax 
instead  of  a  profit,  and  all  the  money  re- 
ceived by  me  from  said  estate  having  been 
expended  upon  their  education,  I  do  now, 
in  order  that  questions  of  the  liability  of  my 
estate  may  be  known  on  my  decease,  re- 
quire that  each  one  of  my  children  shall  ex- 
ecute a  receipt  for  all  claims  against  me  as 
guardian  before  they  shall  be  entitled  to  re- 
ceive their  portion  under  this  will. 

"In  case  of  the  refusal  of  either  of  them 
so  to  do,  then  his  or  her  proportion  shall  be 
sold  by  my  executors  and  the  proceeds  held 
to  meet  any  liability  of  my  estate,  and  on 
full  settlement  of  the  same  the  balance  to 
be  equally  divided  between  those  executing 
the  required  receipt. 

"In  addition  to  what  has  been  devised  to 

my  daughter  Fannie  in  this  will,  I  rc- 

606    quire  my  executors  to  pay  *her  out  of 

the  sale  of  any  surplus  of  my  estate 

after  my  death  the  sum  of  $1,0Q0,  in  what 

may  be  at  the  time  the  circulating  currency 

of  the  country. 

"In  witness  whereof,"  &c. 

There  were  also  filed  as  exhibits  with  the 
said  bill  copies  of  the  judgment  in  favor  of 
said  Overby's  administrator  against  said 
Lewis's  executors  in  said  bill  mentioned, 
dated  June  5th,  1877,  of  the  executions 
issued  thereon,  and  return  of  "no  effects 
found"  endorsed  on  said  execution. 

On  the  4th  of  October,  1877,  the  car«e 
came  on  in  vacation  to  be  heard  upon  the 
bill  taken  for  confessed  and  exhibits  filed: 
in  consideration  whereof  the  court  decreed 
that  one  of  its  commissioners  should  settle 
and  report  to  the  court — 1st,  an  account  of 
the  property,  real  and  personal,  of  which 
said  John  Lewis  died  seized  and  possessed, 
showing  what  disposition  had  been  made  of 
it,  by  whom  and  when;  2d,  an  account  of 
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the  transactions  of  the  said  Lewis's  executors ; 
and  3d,  an  account  of  the  outstanding  debts 
of  his  estate,  with  their  priorities,  if  any. 

On  the  13th  of  November,  1877,  the  re- 
port of  Commissioner  Baskerville,  made 
under  the  said  decree,  was  returned  and 
filed.  It  contains  two  statements,  A  and  B. 
Statement  A  showing  what  real  estate  John 
Lewis  died  seized  and  possessed  of,  and 
what  disposition  had  been  made  of  ihe 
same,  and  by  whom  and  at  what  dates. 
From  which  it  appeared  that  the  testator  died 
seized  and  possessed  of  3,470  acres  of  land, 
which  he  devised  in  different  parcels  to  his 
four  children;  1,282  acres  of  which  had  been 
since  sold  and  conveyed  by  some  of  them  at 
different  times  to  different  purchasers.  State- 
ment B  showing  account  of  outstanding 
debts  against  the  estate  of  said  testator  es- 
tablished before  the  commissioner,  be- 
607  ing  only  the  *claim  asserted  in  the  bill, 
amounting,^  with  interest  to  25th  No- 
vember, 1877,  and  costs,  to  $4,959.47. 

On  the  27th  day  of  November,  1877,  sev- 
eral answers  were  filed  to  the  said  bill; 
among  which  were  the  following: 

1st.  The  answer  of  John  T.  Lewis  and  R. 
B.  Lewis,  executors  of  John  Lewis,  de- 
ceased; in  which,  among  other  things,  they 
say:  "that  while  their  testator  died  entitled 
to  a  considerable  property,  the  amount  not 
known  by  respondents,  he  died  possessed  of 
very  little  or  none.  Their  testator  being 
quite  an  old  man,  some  several  years  pre- 
vious to  his  death  divided  his  property,  real 
and  personal,  amongst  his  several  children, 
and  put  them  in  possession  of  the  same; 
and  after  the  qualification  of  respondents, 
finding  that  the  testator  had  already  exe- 
cuted his  own  will,  they  did  not  take  pos- 
session of  his  personal  estate,  but  allowed 
the  parties,  legatees,  to  continue  in  posses- 
sion of  the  same.  Their  testator,  before  his 
death,  having  frequently  assured  respondents 
that  he  owed  no  debts  whatever,  they  did 
not  deem  it  necessary  to  go  through  the 
regular  course  of  admmistration,  and  taking 
charge  of  a  small  amount  of  personal  prop- 
erty which  the  testator  left  undisposed  of, 
they  divided  the  same  among  the  legatees, 
and  did  not  make  or  keep  any  account,  re- 
ceipts or  vouchers.  Believing  that  no  one 
was  interested  in  the  estate,  they  kept  no 
account  of  anything.  Hence,  when  sum- 
moned before  Commissioner  Baskerville,  by 
a  vacation  order  to  render  an  account  of  their 
transactions,  never  having  kept  any  account, 
voucher  or  paper  of  any  character  whatever, 
they  were  unable  to  do  so  from  memory." 

2d.  The  answer  of  the  said  John  T.  Lewis 
and  R.  B.  Lewis,  as  co-heirs  of  the  said 
John  Lewis,  in  which  they  refer  to  and 
606  adopt  tHe  answer  of  their  co-heirs  ♦and 
co-defendants,  W.  T.  Boyd  and  wife 
and  L.  L.  Lewis,  as  their  defence  to  the 
said  bill. 

3d.  The  answer  of  W.  T.  Boyd  and  Fannie 
A.,  his  wife,  and  L.  L.  Lewis,  heirs  of  John 
Lewis,  deceased,  in  which,  among  other 
things,  they  say  they  are  advised  "that  the 
complainant  ought  not  to  have  and  main- 
tain his  said  suit  against  these  respondents, 
because  at  the  time  of  the  commencement 


of  his  suit  more  than  five  years  had  elapsed 
since  the  time  of  the  gift  or  transfer  of  said 
property  to  them  by  their  testator,  John 
Lewis,  deceased,  the  statute  law  of  Virginia 
providing  that  no  gift,  conveyance,  trans- 
fer, assignment  or  charge  which  is  not  on 
a  consideration  deemed  valuable  in  law,  shall 
be  avoided  for  that  cause  only,  either  in  whole 
or  in  part,  unless  within  five  years  after  it 
is  made  suit  be  brought  for  that  purpose; 
and  that  in  no  event  and  under  no  circum- 
stances can  the  real  estate  which  is  at- 
tempted to  be  charged  with  the  payment  of 
the  complainant's  demand  be  sold  or  inter- 
fered with  in  any  way  until  a  full  account 
of  the  personal  estate  of  which  said  John 
Lewis  died  possessed  shall  have  been  taken 
and  the  same  sold  and  the  proceeds  applied 
to  the  payment  of  said  demand."  They 
deny  that  "at  any  time  of  the  said  aliena- 
tions made  by  them  of  the  proceeds  of  the 
real  estate  descended  to  tnem  from  said 
John  Lewis  anterior  to  the  18th  March, 
1873.  they  had  notice  of  the  complainant's 
demand  or  of  any  other  demand  against  said 
estate." 

"But  should  the  court  by  of  opinion  that 
the  foregoing  defences  are  not  sufficient  to 
bar  the  complainant  from  asserting  his  de- 
mand againt  them,  respondents  would  state 
that  at  the  time  of  the  death  of  the  tes- 
tator, John  Lewis,  he  was  indebted  to  them 
and  their  co-heirs  in  a  very  large  amount 
as  their  guardian  for  moneys  and  property 
of  various  kinds  which  descended  to  them 
from  their  half-sister,  Lucy  L.  Hodge,  de- 
ceased,  of  which   mention   is  made   in  the 

will  of  the  testator;  and  having  had 
600    *no  notice  whatever  of  the  existence 

of  the  complainant's  demand  prior  to 
March  I8th,  1873,  if  respondents  have  done 
anything  before  that  dav  to  prejudice  their 
right  to  assert  their  said  claim  against  their 
late  guardian,  they  are  advised  that  such 
conduct,  being  in  ignorance  of  the  demand 
of  the  complainants,  will  not  in  any  way 
bar  or  affect  their  right  to  demand  and  have 
satisfied  the  debt  due  to  them  by  their  late 
guardian  out  of  his  estate. 

Wherefore  they  pray  for  a  settlement  of 
the  said  guardianship  account  and  a  decree 
for  the  balance  due  thereon,  it  being  a  fidu- 
ciary debt,  having  priority,  &c. 

4th.  The  answer  of  John  R.  Clack,  trustee, 
in  a  deed  of  trust  executed  to  him  by  R.  B. 
Lewis  and  wife  to  secure  a  debt  to  R.  F. 
Clack  for  $1,000,  dated  29th  July,  1871,  con- 
veying 700  acres  of  the  land  devised  to  said 
R.  B.  Lewis  by  the  said  John  Lewis;  and 

5th.  The  answer  of  the  said  R.  F.  Clack. 
The  respondents  in  said  two  last  named  an- 
swers therein  deny  notice  of  the  complain- 
ant's demand  at  the  time  of  the  said  convey- 
ance or  afterwards,  until  the  18th  day  of 
March,  1873,  when  the  writ  issued  on  said 
demand  bears  date,  as  appears  by  a  copy  of 
said  writ  exhibited  with  one  of  said  answers. 

On  the  5th  of  December,  1877,  the  cause 
came  on  to  be  further  heard  on  the  papers 
formerly  read,  and  their  answers,  with  rep- 
lication thereto,  and  tV«e  report  of  Commis- 
sioner    Baskerville,     filed     13th     November, 
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1877,  on  consideration  whereof  the  court, 
approving  said  report,  to  which  there  was 
no  exception,  confirmed  the  same;  and  was 
of  opinion  that  the  tract  of  land  conveyed 
to  John  R.  Clack,  trustee,  to  secure  the  pay- 
ment of  a  debt  to  R.  F.  Clack,  is  first  liable 
to  the  satisfaction  of  said  debt,  and  that 
none  of  the  lands  conveyed  by  the  devisees 
prior  to  18th  March,  1873,  are  liable  to  the 
satisfaction  of  plaintiffs  demand;  and 
610  the  court  was  further  of  opinion  *that 
the  statute  of  limitation  of  five  years, 
relied  upon  by  defendants,  does  not  apply 
to  legacies  and  devises;  and  also  that  the 
devisees,  having  accepted  under  the  will,  and 
held  and  disposed  of  the  property  devised 
to  them,  are  estopped  after  so  great  a  lapse 
of  time  from  asserting  any  claim  against  the 
testator  as  their  guardian;  and  the  court  is 
further  of  opinion  that  the  personal  estate 
of  the  testator  is  first  to  be  exhausted  be- 
fore subjecting  the  real  estate  to  the  pay- 
ment of  debts;  the  court  therefore  decreed 
that  the  said  executors  of  John  Lewis 
should  render  an  account  of  his  personal  es- 
tate before  one  of  the  commissioners  of  the 
court,  and  that  the  said  commissioner  en- 
quire and  report  at  what  time  the  devisees 
of  said  John  Lewis  first  had  knowledge  of 
the  existence  of  the  said  debt  due  to  the  plain- 
tiff. The  court  also  decreed  a  sale  of  the  land 
conveyed  by  deed  of  trust  to  secure  a  debt  due 
by  R.  B.  Lewis  to  R.  F.  Clack  as  aforesaid. 
On  the  15th  of  February,  1878,  Commis- 
sioner Baskerville  made  his  report  in  pur- 
suance of  the  last-mentioned  decree,  in 
which  is  contained  an  account  of  the  estate 
of  said  John  Lewis  with  his  said  executors, 
dated  January  14,  1867,  in  which  account  the 
estates  credited  as  of  that  date:  By  amount 
received  from  McKinney  &  Dupuy,  of  Rich- 
mond, being  about  the  amount  of  money  in 
their  hands  as  the  commission  merchants  of 
John  Lewis  at  the  time  of  his  death  in  the 
fall  of  1866,  $1,300;  amount  of  sale  of  a  jack, 
$75;  of  a  lump  of  gold,  $37.50;  value  of  per- 
sonal property,  being  household  and  kitchen 
furniture  divided  among  his  legatees,  $150 — 
$1,562.50. 

Whole   amount    of   personal    estate    charged 

to  the  executors $1,562  50 

Deduct    for    burial    expenses,    and    doctor's 

bill,   estimated    100  00 


1867,  January  1st,  by  amount  which  should 
have  been  in  the  hands  of  the  executors 
of  John  Lewis,  deceased,  as  of  this  date..   $1,462  50 

611  *Also  statement  "A,"  showing  the 
amount  of  personal  property  which 
was  on  the  farms  turned  over  previous  to 
the  death  of  John  Lewis,  viz:  to  R.  B.  Lew- 
is, $250;  John  T.  Lewis.  $175;  Boyd  and 
wife,  $400;  L.  L.  Lewis,  $400— $1,265.  The 
commissioner  states  that  of  the  said  amount 
of  $1,462.50  with  which  the  said  executors 
appeared  to  be  chargeable  on  the  1st  day  of 
January,  1867,  on  account  of  the  personal 
estate,  the  sum  of  $1,000  was  paid  by  them 
to  W.  T.  Boyd  and  wife,  in  accordance  with 
the  will  of  the  testator,  and  the  balance 
equally  divided  between  the  testator's  fou»- 


children;  also  that  he  considered  the  exec- 
utors not  chargeable  with  the  $1,265,  or 
any  part  of  it,  the  value  of  the  personal 
property  which  the  testator  in  his  lifetime 
delivered  to  his  children;  also  that  the  dev- 
isees had  knowledge  of  the  debt  due  by  the 
testator  to  the  plaintiff  about  the  1st  and 
2d  of  April,  1873. 

The  commissioner  returned  with  his  re- 
port the  depositions  of  the  devisees,  R  B. 
Lewis,  J.  T.  Lewis,  W.  T.  Boyd,  and  L.  L 
Lewis,  which  were  taken  by  him  in  connec- 
tion with  his  said  report.  It  is  not  necessary 
to  state  here  the  substance  of  their  deposi- 
tions, as  it  seems  to  be  embraced  in  the  said 
report.  It  appears  from  them  that  the  dev- 
isees had  possession  of  the  property,  real 
and  personal,  given  them  by  the  will,  from 
the  1st  day  of  January,  1866,  the  testator 
having  died  about  the  month  of  November 
of  that  year.  The  executor,  John  T.  Lewis, 
in  answer  to  a  question  propounded  to  him 
by  the  commissioner,  says:  "The  reason  I 
made  no  settlement  was  because  my  father 
told  me  he  did  not  owe  anything  in  the 
world,  and  was  not  under  any  obligation  to 
anybody  for  anything.  His  property,  with 
the  exception  of  a  very  small  amount,  which 
I  will  hereafter  explain,  was  divided  by  my 
father  to  us,  his  children,  during  his  life- 
time, and  therefore   I  thought  there  was  no 

need  of  having  any  inventory  and  ap- 
612     praisement.  *The  personal  estate  which 

came  into  my  hands,"  &c.;  and  he  then 
proceeds  to  give  an  account  of  it,  which  has 
already  been  given  in  the  statement  of  said 
report  hereinbefore  made. 

It  appears  that  none  of  the  devisees  had 
any  information  in  regard  to  the  plaintiffs 
claim  against  the  testator  until  an  action 
was  brought  therefor  in  1873  or  very  short- 
ly before,  and  that  the  testator  believed  at 
the  time  of  his  death  that  he  owed  nobody 
anything.  The  debt  now  claimed  against 
his  estate  is  a  securityship  debt,  and  if  he 
remembered  it  at  all  he  no  doubt  believed 
that  it  could  and  would  be  certainly  paid 
by  the  principal  debtor,  who  has  no  doubt 
since  become  insolvent. 

On  the  4th  of  July,  1878,  the  cause  came 
on  again  to  be  heard  on  the  papers  formerly 
read  and  the  last  report  of  Commissioner 
Baskerville,  to  which  there  was  no  excep- 
tion; on  consideration  whereof  the  court 
was  of  opinion  that  the  said  executors  of 
John  Lewis  were  chargeable  with  the  sum 
of  $1,462.50,  with  interest  from  the  1st  of 
January,  1867,  of  the  assets  of  their  testator 
which  came  to  their  hands  to  be  administered, 
which  money  is  applicable  to  the  payment  of 
complainant*s  claim,  and  accordingly  decreed 
the  payment  of  the  same  by  the  said  executors  to 
the  said  complainant  on  account  of  his  said 
claim.  And  the  court  was  further  of  opinion 
that  the  sum  of  $1,265,  the  value  of  the  per- 
sonal property  mentioned  in  schedule  "A,"  of 
said  report,  is  not  assets  which  should  have 
come  to  the  hands  of  said  executors,  and  that 
they  are  not  chargeable  therefor  as  such,  .-^nd 
it  appearing  to  the  court  that  said  sum  of 
money  will  be  insufficient  to  discharge  the 
complainant's  judgment,  which  amounts  as  of 
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the  25th  of  November,  1877,  to  $4,938.47,  inter- 
est since  accrued,  and  expenses  of  the  suit,  and 
that  a  sale  of  the  real  estate  of  John  Lewis, 
deceased,  is  necessary  to  satisfy  the  balance  of 

said  judgment,  as  well  as  what  may  re- 
61S     main    uncollected    '*'under   this    decree 

from  said  executors,  and  no  objection 
being  shown  against  such  sale,  the  court  ac- 
cordingly decreed  that  the  real  estate  of 
said  John  Lewis  remaining  unsold  by  his 
said  devisees  on  the  18th  day  of  March, 
1873.  (the  date  of  the  institution  of  the 
action  of  the  complainant  against  the  said 
e^^ecutors,)  or  so  much  thereof  as  may  be 
necessary  for  the  payment  of  the  balance 
aforesaid  of  the  complainant's  judgment  and 
the  costs  and  expenses  of  this  suit,  should 
be  sold  in  the  manner  and  on  the  terms  pre- 
scribed by  the  decree  by  two  commissioners 
thereby  appointed  for  the  purpose,  either 
one  of  whom  was  authorized  to  act  alone. 
And  in  making  said  sale  the  commissioners, 
or  the  acting  commissioner,  shall  sell  such 
part  or  parts  of  said  real  estate  as  may  be 
selected  for  the  purpose  by  said  devisees; 
provided  the  parcels  so  selected  be  sufficient 
'  to  realize  the  amount  required  in  this  de- 
cree. 

And  right  is  reserved  to  the  complainant, 

should    the    decree    against    said    executors 

prove   unavailing,   in   whole   or  in   part,   to 

.apply  to  the  court  for  a  further  decree  to 

subject  to  sale  the  lands  of  said  John  Lewis 

to  satisfy  whatever  sum  may  remain  unpaid 

.  of    the    amount    decreed    the    complainant 

against   said .  executors.    But   said   commis- 

.  sioners,  or  the  one  who  may  act,  is  required 

before  acting  to  give  bond  with  security  in 

.  the   penalty   of  $1,500,   conditioned   according 

to  law. 

And   it  appearing  to   the  court   that   the 

•  lands  held  by  R.  B.  Lewis  as  devisee  of  said 
John  Lewis  had  been  sold  under  a  deed  of 
trust  executed  by  the  former,  pursuant  to  a 
decree  entered  in  this  court  at  the  Novem- 

.  ber  term,  1877,  and  that  the  proceeds  of  sale 
-  are   insufficient   to   pay   the    trust    debt,    said 

•  lands  are  excepted  from  the  operation  of 
.  the  decree,  and  said  commissioners  will  take 

no  action  in  regard  to  the  same. 

From   the  two  decrees  aforesaid,  of  the 
5th  day  of  December,  1877,  and  the  4th 

•  614     day  of  July,  1878,  the  said  *J.  T.  Lewis 

and  Lucy,  his  wife,  R.  B.  Lewis  and 
Sally  M.,  his  wife,  W.  T.  Boyd  and  Fanny, 
his  wife,  L.  L.  Lewis  and  M.  E.  Marshall, 
applied  to  a  judge  of  this  court  for  an  ap- 
peal;  which  was  accordingly  granted. 

Jones  &  Bouldin,  for  the  appellants. 
John  A.  Coke,  for  the  appellee. 

MONCURE.  P.,  delivered  the  opinion  of  the 
court.    After  stating  the  case  he   proceeded: 

The  appellants  assign  five  errors  in  the 
decrees  appealed  from,  which  assignments 
will  be  here  stated  and  disposed  of  in  the 
order  in  which  they  are  made. 

1.  It  is  contended  by  the  appellants  that 
the  lands  of  John  Lewis,  deceased,  in  the  hands 
of  his  children,  to  whom  he  had  given  them, 
are   protected    from   .liability    for    the    debt 


claimed  in  this  suit  against  his  estate  by  the 
appellee,  the  personal  representative  of  R. 
Y.  Overby,  deceased,  by  the  16th  section 
of  chapter  146  of  the  Code  of  1873,  page 
1001,  which  declares  that  *'no  gift.,  convey- 
ance, assignment,  transfer  or  charge,  which 
is  not  on  consideration  deemed  valuable  in 
law,  shall  be  avoided  either  in  whole  or  in 
part,  for  that  cause  only,  unless  within  five 
years  after  it  is  made,  suit  be  brought  for 
that  purpose,  or  the  subject  thereof,  or 
some  part  of  it,  be  distrained  or  levied  upon, 
by  or  at  the  suit  of  a  creditor,  as  to  whom 
such  gift,  conveyance,  assignment,  transfer 
or  charge  is  declared  to  be  void  by  the  sec- 
ond section  of  the  114th  chapter." 

To  bring  this  transaction  between  John 

Lewis  and  his  children  within  the  operation 

of  this  statute,  it  is  insisted:    first,  that  this 

was  a  parol  gift  in  the  lifetime  of  the  said 

John  Lewis;  and  second,  if  this  be  not 

615  true,  that   the   ♦devise  made  by  John 
Lewis  to  his  children  of  the  lands  is 

such  a  gift  as  is  contemplated  by  this  statute. 
To  support  the  first  of  these  positions,  it 
is  alleged  that  John  Lewis  in  his  lifetime, 
and  shortly  before  his  death,  divided  his 
property,  or  most  of  it,  among  his  children, 
and  put  each  in  possession  of  the  portion 

j  intended  for  him;  and  that  these  children 
continued  to  hold  this  property  during  his 
lifetime,  a  period  of  less  than  one  year  from 
the  date  of  the  alleged  gift;  and  that  he  died 
leaving  a  will,  in  which  he  devised  to  his 
said  children  the  respective  lands  and  per- 
sonalty which,  they  say,  were  given  to  them 
in  his  lifetime,  which  will,  they  contend,  is 
a  confirmation  of  the  parol  gift. 

It  is  not  pretended  that  there  was  any 
gift  of  the  said  property,  or  any  part  of  it, 
from  the  said  father  to  his  children  by  con- 
veyance or  other  written  instrument  made  and 
perfected  in  his  lifetime;  or  that  there  is  or 
ever  was  any  other  evidence  of  any  such  g^ift 
than  the  will  itself.  If  such  a  gift  can  be  es- 
tablished, it  can  only  be  by  inference  from  the 

.  will  itself,  in  connection  with  the  fact  that 
shortly  before  the  testator's  death  he  put  his 
children  in  possession  of  the  property,  real  and 
personal,  or  most  of  it,  which  he  intended 
to  give  to  them  respectively  by  his  will.  He 
made  no  contract,  and  had  no  understand- 
ing with  them  on  the  subject,  much  less  one 
founded  on  a  valrable  consideration,  or  such 
a  one  as  a  court  of  equity  would  enforce.  He 
might,  at  any  time  during  his  life,  after  the 
execution  of  his  will,  have  altered  it  at  his 
pleasure,  in  any  or  every  respect.  If  he  had 
made  a  parol  gift  of  his  lands  in  his  lifetime, 
it  would  have  been  ineffectual  under  our  stat- 
ute, which  decrees  that  "no  estate  of  inherit- 
ance or  freehold,  or  for  a  term  of  more  than 
five  vears,  in  lands,  shall  be  conveyed  unless 
by  deed  or  will."  Code,  ch.  112,  §  1,  p.  887.  As 
is  truly  said  in  the  argument  of  the  learned 
counsel  for  the  appellees,  the  authori- 

616  ties  are  uniform  to  the  effect  *that  lands 
cannot  pass   in   Virsrinia   by   parol   gift, 

but  only  by  descent,  i^i verse  possession, 
deed  or  .will.  Clarke  v.  McClure,  10  Gratt. 
315-16.  And  certainly,  under  the  circum- 
stances which  existed  in  this  case,  no  such 
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equitable  rights  were  acquired  by  the  donees 
as  entitled  them  to  a  conveyance  of  the  le- 
gal title,  on  the  principle  of  the  cases  cited 
in  the  said  argument  from  l  John.  C.  R.  500; 
1  Cow.  733;  1  Hill  Chy.  51;  1  Marsh.  87;  4 
Bibb,  186.  It  is  no  uncommon  thing  for  a 
father,  after  making  his  will,  and  thereby 
distributing  his  estate  among  his  children, 
to  place  them  in  possession  of  the  property 
so  given,  or  part  of  it,  shortly  before  his 
death,  without  intending  thereby  to  part 
with  his  title  to  it  or  control  over  it,  or 
power  to  dispose  of  it  at  his  pleasure, 
during  his  life  or  at  his  death.  And  such 
seems  to  have  been  the  case  in  this  instance. 
That  the  two  children  who  qualified  as  their 
father's  executors  considered  the  whole  estate 
devised  and  bequeathed  by  his  will  to  be  his 
at  his  death,  is  shown  by  their  giving  a  bond  as 
his  executors  in  the  penalty  of  $50,000. 

The  second  position  of  the  appellants 
tmder  the  first  assignment  of  error  is,  that 
a  will  is  embraced  by  the  provisions  of  §  16, 
ch.  146  of  the  Code,  p.  1001;  and  they  insist 
that  because  the  appellee  did  not  file  his  bill 
to  subject  these  lands  within  five  years  after 
the  death  of  the  testator,  John  Lewis,  that  the 
bar  of  this  statute  applies  to  the  claim. 

The  said  provisions  of  the  Code  must  be 
construed  in  connection  and  pari  materia 
with  the  second  section  of  chapter  114  of 
the  Code,  page  896,  which  is  headed  "Vol- 
untary Gifts,"  and  is  in  these  words: 

"2.  Every  gift,  conveyance,  assignment, 
transfer  or  charge  which  is  not  upon  con- 
sideration deemed  valuable  in  law  shall  be 
void  as  to  creditors  whose  debts  shall  have 
been  contracted  at  the  time  is  was  made,  bu^ 
shall  not,  on  that  account  merely,  be 
617  void  as  to  creditors  ♦whose  debts  shall 
have  been  contracted,  or  as  to  pur- 
chasers who  shall  have  purchased  after  it 
was  made;  and  though  it  be  deemed  to  be 
void  as  to  a  prior  creditor,  because  voluntary, 
it  shall  not,  for  that  cause,  be  decreed  to  be 
void  as  to  subsequent   creditors  or  purchasers." 

The  16th  section  of  ch.  146  of  the  Code 
must  be  construed,  as  if  it  imnriediately  fol- 
lowed in  the  same  chapter,  section  2  of  chap- 
ter 114  aforesaid,  as  it  would  have  done  but  for 
its  being  considered  as  more  properly  belong- 
ing to  chapter  146,  concerning  ''limitation  of 
suits."  There  is  a  close  resemblance  in  the 
language  of  the  two  sections.  Section  2  of 
ch.  114  commences  thus:  "Every  gift,  con- 
veyance, assignment,  transfer  or  charge 
which  is  not  upon  consideration  deemed 
valuable  in  law  shall  be  void."  &c.  Section 
16  of  ch.  146  commences  thus:  "No  gift, 
conveyance,  assignment,  transfer  or  charge, 
which  is  not  on  consideration  deemed  valu- 
able in  law,  shall  be  avoided,"  &c.  The  two 
sections  were  introduced  into  the  Code  at  the 
same  time,  under  the  same  circumstances, 
and  as  parts  of  the  same  purpose.  They 
were  not  in  the  Code  of  our  statute  law  be- 
fore the  revision  of  1849,  but  made  their 
appearance  for  the  first  time  in  the  Code  of 
that  year.  They  were  not  in  the  Code  of  that 
year  as  reported  by  the  revisors;  but  were 
amendments  made  thereto  by  the  joint  com- 
mittee of  revision,  and  adopted  by  the  leg- 


islature. See  the  report,  pp.  612  and  745; 
and  the  said  amendments,  pp.  141  and  16L 
About  the  time  of  that  revision,  or  shortly 
before,  much  controversy  existed  among 
our  judges  and  lawyers  as  to  when  and  how 
far  a  deed  was  void  as  to  creditors  of  the 
grantor,  merely  on  the  ground  of  its  being 
voluntary.    Hutchinson  v.  Kelley,  1  Rob. 

618  R.  ♦123;  Bank  of  Alexandria  v.  Patton, 
Id.  499 ;  Hunters  v.  Waite,  3  GratL  25. 

It  was  to  settle  this  controversy  and  make 
the  law  on  the  subject  plain,  that  these  amend- 
ments were  made.  While  they  declared 
"every  gift,"  &c.,  void,  they  required  that  a 
suit  to  avoid  such  a  gift  should  be  brought 
for  that  purpose  within  five  years  after  it 
was  made.  They  related  only  to  gifts  inter 
vivos,  and  not  to  devisees.  The  whole  es- 
tate of  a  deceased  debtor,  real  and  personal, 
is  bound  for  the  payment  of  his  debts, 
whether  he  die  testate  or  intestate.  In  the 
latter  case,  his  heirs-at-law  succeed  to  his 
real  estate,  subject  to  the  payment  of  his 
debts.  In  the  former  case,  his  devisees,  to 
the  extent  to  which  he  may  have  devised 
his  real  estate,  can  only  take  it  subject  to 
the  payment  of  the  claims  of  his  creditors, 
to  the  extent  to  which  a  sale  of  the  land  de- 
vised may  be  necessary  for  such  payment 
A  debtor  cannot,  by  his  will,  impair  the  right- 
ful claims  of  his  creditors  against  his  estate 

The  court  is,  therefore,  of  opinion  that 
the  said  first  assignment  of  error  cannot  be 
sustained: 

2d.  The  second  assignment  of  error  is,  that 
if  a  decree  is  proper  against  these  lands  at 
alt,  it  should  have  apportioned  this  debt 
among  the  several  devisees,  and  provided 
that  upon  payment  of  such  proportion  by 
each  devisee,  the  lands  of  such  devisee  so 
paying  should  be  protected  from  further  lia- 
bility, unless  upon  a  sale  of  the  lands  of  the 
de]in(][uent  devisees  there  should  be  a  deficit 

It  IS  true  that  the  third  section  of  chapter 
127  of  the  Code  clearly  subordinates  and  post- 
pones the  devise  to  the  claims  of  creditors, 
and  makes  the  whole  of  the  property  de- 
vised chargeable  with  the  pajrment  of  the 
testator'  debts.  But  it  is  equally  true  that 
unless  the  will  direct  otherwise,  and  it 

619  does  not  in  this  ♦case,  the  land  devised 
is  primarily  liable  according  to  its  value, 

and  the  burden  of  the  testator's  debts,  or  such 
part  of  it  as  devolves  on  his  devised  lands, 
falls  on  the  devisees  in  proportion  to  the  vahie 
of  the  lands  devised  to  them  respectively.  The 
whole  of  his  estate  is  liable  for  the  payment 
of  his  debts,  and  if  necessary  for  their  pay- 
ment, the  creditors  may  subject  all  to  that 
purpose  to  the  total  exclusion  of  his  devi- 
sees and  legatees.  But  if  the  whole  of  it  be 
not  necessary  for  that  purpose,  equity  will 
require  the  burden  to  be  laid  upon  the  es- 
tate in  such  a  way  and  in  such  proportions 
as  to  do  no  injury  to  the  devisees  and  lega- 
tees, provided  that  can  be  done  without  do- 
ing injury  to  the  creditors  or  subjecting 
them  to  unreasonable  delay.  And  that  can 
always  be  done  where,  as  in  this  case,  all 
the  parties  interested  in  the  subject  are  be- 
fore a  court  of  equity,  in  a  suit  in  which 
the  matter  is  involved,  and  the  means  of 


514 


SI  GRATT. 


ViKGINIA   REPORTS,  ANNOTATED. 


690,  691,  682 


making  an  apportionment  of  the  burden  are 
readily  at  hand  and  can  be  used  without  in- 
jury or  material  delay  to  the  creditors.  Of 
course  the  whole  estate  is  liable  for  the 
debts,  and  may  be  resorted  to  until  they  are 
completely  paid.  Equity  only  regulates  and 
controls  the  manner  and  order  of  making 
such  resort  so  as  to  prevent  injury  to  devi- 
sees and  legatees  by  taking  from  them  what 
is  not  necessary  for  the  payment  of  debts  if 
the  burden  of  them  be  properly  adjusted. 

No  doubt  all  the  devised  lands  are  liable 
for  the  payment  of  the  debts  of  the  testator, 
but  surely  each  devisee  should  be  allowed 
to  save  from  sale,  if  possible,  the  land  de- 
vised to  him  by  paying  his  ratable  share  of  the 
debts,  as  among  the  devisees  themselves 
each  is  liable  for  a  part  of  the  debt  pro- 
portioned to  the  value  of  the  land  devised  him. 
If  he  pay  more,  or  his  lands  are  sold  to  pay 
more,  he  certainty  has  the  right  to  call  on 
his   co-devisees  for  contribution.    But 

690  *why  sell,  his  lands,  and  perhaps  de- 
prive him  of  a  home,  and  then  turn  him 

around  on  the  others  to  get  his  money,  which 
probably  would  not  compensate  him  for  his  loss, 
for  the  loss  of  a  home  is  often  irreparable?  It 
is  the  constant  course  of  equity  so  to  adminis- 
ter justice  as  to  prevent  multiplicity  of  suits 
and  circuity  of  action,  save  costs,  and  put  an 
end  to  litigation.  The  case  of  Mason's  devi- 
sees V,  Peter's  adm'rs,  1  MuBf .  427,  referred  to 
in  2  Rob.  Pr.  (old  ed.)  89,  seems  to  be  directly 
in  point  Akin  to  it  is  the  case  of  Mayo  v, 
Tomkies,  6  Munf.  520,  528.   Upon  Hke  princi- 

fles  was  the  decision,  in  part,  of  the  case  of 
lorton  V,  Bond  &  others,  28  Gratt.  815.  See 
what  is  said  on  pp.  825,  et  seq.,  and  so  much 
of  the  decree  on  pp.  829,  830,  as  relates  to 
this  subject.  The  last-named  case,  in  which 
the  opinion  of  the  court  was  delivered  by 
Judge  Burks,  presented  the  question  of 
equities  among  sureties,  and  the  court  re- 
spected those  equities  in  giving  relief  to  the 
creditor.  The  principle  is  the  same  in  all 
the  cases,  to-wit:  that  where  there  is  a  com- 
mon burden,  and  the  parties  liable  are  all 
before  the  court,  equity  will  apportion  the 
burden  in  the  first  instance  according  to  the 
rights  and  liabilities  of  the  parties,  provided 
that  can  be  done  without  prejudice  to  the 
creditor,  who  has  a  claim  on  all.  It  can  be 
done  and  should  have  been  done  in  the  pres- 
ent case.  The  objection  is  not  removed  by 
the  provision  in  the  decree,  that  the  com- 
missioner ''shall  sell  such  part  or  parts  of 
said  real  estate  as  may  be  selected  for  the 
purpose  by  said  devisees."  The  devisees 
might  not  agree  as  to  the  selection  or  as  to 
the  value  of  their  respective  devises,  and 
each  would  be  in  the  power  of  the  other. 
Besides,  some  have  sold  nearly  all  their  lands. 

The  principles  just  laid  down  are  strongly 

applicable    to    this    case,    in    which    there    is 

but  one  debt  due  by  the  testator's  estate, 

which  was  a  suretyship  debt  that  he 

691  ^doubtless  had  not  the  remotest  idea 
of  ever  having  to  pay,  and  had  doubt- 
less forgotten  when  he  wrote  his  will,  and 
his  devisees  never  heard  of  until  about  sev- 
en years  after  his  death,  when,  for  the  first 
time,  it  was  claimed  against  his  estate  and 


an  action  of  debt  was  brought  therefore- 
against  his  executors,  long  after  they  had 
in  good  faith  fully  administered  his  estate, 
without  any  idea  of  the  existence  of  the 
debt  now  claimed  against  it,  or  any  other 
debt  for  which  it  could  possibly  be  liable. 
The  creditor  was  no  doubt  aware  of  what 
they  were  doing,  and  yet  asserted  no  claim 
against  the  estate  until  about  the  time  he 
brought  the  action  aforesaid;  perhaps  be- 
cause he  expected  to  receive  payment  of 
the  principal  debtor  until  he  became  a  bank- 
rupt, which  may  have  been  shortly  before 
I  said  action  against  the  executors  of  the 
surety  was  instituted.  But  however  that  may 
have  been,  the  case  was  a  very  proper  one  for 
the  application  of  the  principles  aforesaid. 

The  court  is  therefore  of  opinion  that  the 
second  assignment  of  error  is  well  founded, 
and  the  decrees  appealed  from  are  erroneous 
on  the  ground  relied  on  in  that  assignment. 

3d.  The  third  assignment  of  error  by  the 
appellants  is,  that  they  are  entitled  to  a 
large  sum  from  their  father  with  which  he 
was  chargeable  as  their  guardian;  that  the/ 
have  not  released  said  claim  or  waived  their 
right  "to  an  account  to  show  how  they 
stood  affected  in  the  actual  state  of  the 
case,  that  they  might  make  an  intelligeat 
election,  whether  to  accept  the  devises 
under  the  conditions  annexed  to  them,  or  to 
assert  their  claims  on  their  guardian,"  &c. 

The  court  is  of  opinion  that  whether  the 
devises  made  by  the  testator  to  his  chiklren 
can  be  properly  said  to  have  created  a  case 
for  an  election  by  them  between  the  said 
devises  and  their  claims  against  him  as  their 

guardian,  or  to  have  been  a  case  of  de- 
699    vises  on  condition  that  *the  devisees 

relinquish  and  release  all  claim  that 
they  might  have  had  against  their  father  as 
their  guardian,  is  an  immaterial  question  in 
this  case,  and  that  it  is  perfectly  clear  that 
in  the  former  view  they  elected  to  accept 
the  devises  as  a  full  satisfaction  of  any  claim 
they  might  have  had  against  their  father  as 
their  guardian,  and  in  the  latter  view  they 
accepted  the  devises  on  the  condition  on 
which  they  were  made,  and  in  neither  view 
can  any  claim  be  now  asserted  by  them 
against  the  estate  of  their  father,  on  ac- 
count of  his  guardianship  for  them.  They, 
in  fact,  accepted  the  devises  in  his  lifetime, 
possessed  them  for  about  a  year  before  his 
death,  and  have  continued  to  possess  them 
ever  since,  until  they  sold  portions  of  them, 
and  never  pretended  to  set  up  any  claim  on 
account  of  said  guardianship  until  they  filed 
their  answers  in  this  case,  on  the  26th  of 
November,  1877,  although  the  testator  died 
more  than  eleven  years  before,  in  18G6,  and 
action  was  brought  against  his  executors 
for  the  debt  now  in  controversy  on  the  18th 
of   March,   1873. 

The  court  is  therefore  of  opinion  that  there 
is  no  error  in  the  said  decrees  on  the  ground 
stated  in  the  said  third  assignment  of  error. 

4th.  The  fourth  assignment  of  error  is  as 
to  the  personal  decree  against  the  execu- 
tors, John  T.  Lewis  and  R.  B.  Lewis,  for  a 
devastavit  of  the  assets  of  their  testator;  in 
which  it  is  insisted  that  there  should  have 
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been  no  personal  decree  against  them  until 
a  decree  was  had  against  the  legatees,  to 
whom  those  executors  paid  money  of  the 
estate  and  turned  over  certain  personal 
property  of  the  testator. 

There  can  be  no  doubt  but  that  these  ex- 
ecutors were  personally  liable,  as  for  a  de- 
vastavit, for  the  amount  thus  decreed 
against  them;  nor  can  there  be  any  but  that 
they  are  entitled  to  have  recourse  over 
against  the  legatees  to  whom  they  had 

623  paid  the  same  amount.    If  they  *had, 

as  they  might  and  ought  to  have  done, 
required  and  taken  refunding  bonds,  with 
good  security,  according  to  law,  from  the 
legatees  on  making  such  payment,  the  only 
recourse  of  the  creditor  of  the  estate  for 
his  debt  would  have  been  upon  such  bonds. 
As  they  did  not  take  such  bonds  they  re- 
main liable  to  the  creditors,  but  have  their 
recourse  over  against  the  legatees  to  whom 
they  paid  the  money.  But  as  both  executors 
and  legatees  are  before  the  court  at  the  suit 
of  the  creditor,  why  not  settle  the  matter 
by  one  decree  instead  of  two;  or,  to  use  a 
common  but  expressive  phrase,  "why  not 
put  the  saddle  directly  on  the  right  horse"? 
This  would  accord  with  the  principles  of 
equity  before  referred  to.  If  the  decree 
against  the  legatees  should  be  unavailing  in 
whole  or  in^  part,  the  executors  would  of 
Course  remain  personally  liable  for  the  de- 
ficiency, and  there  would  be  a  decree  over 
dgainst  them  therefor.  All  the  risk  the  cred- 
itor would  run  by  this  operation  would  be 
that  of  incurring  a  little  delay  in  getting  his 
money;  and  he  could  not  justly  complain  of 
that,  under  the  circumstances.  He  would 
have  incurred  the  same  if  the  executors  had, 
as  they  might  have  done,  taken  and  returned 
a  refunding  bond  with  security.  They  acted 
in  good  faith  in  settlinp^  with  the  legatees 
and  requiring  no  refunding  bond;  believing, 
and  having  the  best  cause  to  believe,  that 
their  testator  owed  no  debt.  On  the  other 
hand,  the  only  creditor  of  the  estate  failed  to 
assert  or  give  any  notice  of  his  claim  until 
seven  years  after  the  testator's  death. 

The  court  is  therefore  of  opinion  that  the 
fourth  assignment  of  error  is  well  founded. 

5th.  The  fifth  and  last  assignment  of  er- 
ror is  that  the  plaintiflF,  John  A.  Coke,  was 
Jlppointed,  and  authorized  to  act  alone,  as 
a  commissioner  to  sell  the  lands  of  the  said 
devisees  in  execution  of  the  decree;  and  that 
the  penalty   of   the    bond   required   of 

624  him  —  $1,500  —  was     inadequate;     ♦the 
debt   for  which   the   sales   were  to  be 

made   exceeding   $5,000. 

The  case  of  Teel  &  als.  v.  Yancey  &  als., 
23  Gratt.  691,  is  an  express  authority  for  the 
action  of  the  circuit  court  in  appointing  the 
plaintiff,  John  A.  Coke,  and  authorizing  him 
to  act  alone  as  a  commissioner,  to  sell  the 
^aid  lands  in  execution  of  the  decree;  and 
there  is  therefore  no  error  in  the  action  of 
the  court  in  that  respect.  Nor  is  there  any 
error  in  the  said  decree  in  regard  to  the 
penalty  ol  the  bond,  which  does  not  appear 
to  have  been  inadequate.  It  appears  that 
the  amount  necessary  to  be  raised  by  said 
sale  will  probably  be  about  $2,500,  one-third 


of  which  was  required  to  be  paid  in  cash- 
that  is  little  upward  of  $800.  The  penalty  of 
the  bond  was  fixed  in  reference  to  that 
amount,  and  would  seem  to  have  been  ade- 
quately fixed  at  $1,500. 

The  court  is  therefore  of  opinion  that  so 
far  as  the  decrees  appealed  from  do  not  con- 
form to  the  foregoing  opinion  they  arc  er- 
roneous, and  ought  to  be  reversed  and  an- 
nulled; and  that  the  residue  thereof  ought 
to  be  affirmed,  and  the  cause  remanded  for 
further  proceedings  to  a  final  decree  in  con- 
formity with  the  foregoing  opinion. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
although  the  appellants,  John  T.  Lewis  and 
R.  B.  Lewis,  are  chargeable  with  the  sum  of 
$1,463.50,  with  interest  from  the  1st  day- 
January,  1867,  by  the  said  decree  of  the  4th 
day  of  July,  1878,  decreed  to  be  paid  by 
them  to  the  appellee,  John  A.  Coke,  admin- 
istrator de  bonis  non  of  R.  Y  Overby,  de- 
ceased, on  account  of  his  judgment  against 
the  said  appellants  as  executors  of  John 
Lewis,    deceased;    the    said    executors 

625  having  committed  a  devastavit  *in  pay- 
ing  and    distributing   the    said   sum  of 

money  to  and  among  the  legatees  of  their  said 
testator  when  it  was  first  liable  to  the  payment 
of  the  said  judgment,  or  the  debt  for  which  it 
was  obtained.  Yiet,  as  the  said  executors  made 
such  payment  and  distribution  in  good  faith, 
and  without  knowledge  of  the  existence  of  the 
said  debt,  they  are  entitled  to  have  their  re- 
course over  against  the  said  legatees  for  the 
amount  so  paid  to  and  distributed  among 
them,  with  interest  from  the  time  of  such  pay- 
ment and  distribution ;  and  as  the  said  legatees 
as  well  as  the  said  executors  are  all  parties  to 
the  suit,  the  said  circuit  court,  instead  of  ren- 
dering a  decree  first  in  favor  of  the  said  appel- 
lee against  the  said  appellants,  and  thereafter 
in  favor  of  the  said  appellants  against  the 
said  legatees  for  the  said  sum  of  money  and 
interest,  ought  to  place  the  burden  directly 
on  the  shoulders  of  those  who  ought  ulti- 
mately to  bear  it,  and  in  the  proportion  in 
which  they  ought  so  to  bear  it  respectively. 
And  if  the  decree  to  be  so  rendered  against 
them  should  prove  ineffectual,  in  whole  or 
in  part,  then  there  may  and  ought  to  be  a 
decree  in  favor  of  the  said  appellee  agamst 
the  said  appellants  for  the  said  sum  of 
money  and  interest,  or  so  much  thereof  as 
may  not  have  been  recovered  and  received 
of  the  said  legatees  as  aforesaid. 

And  the  court  is  further  of  opinion  that 
although  the  real  estate  which  was  devised 
by  the  said  testator,  John  Lewis,  to  his  dev- 
isees respectively,  or  so  much  thereof  as 
has  not  since  his  death  and  before  the  insti- 
tution of  this  suit  been  sold  by  them  or  any 
of  them  to  bona  fide  purchasers  for  value 
and  without  notice,  still  remains  bound  and 
liable  for  the  said  judgment  in  favor  of  the 
said  appellee,  which  amounts  to  $4,938.47, 
including  interest  to  the  25th  day  of 

626  November,  *1877,  with  interest  on  the 
principal   sum   thereof  from  that  day 

till  payment,  and  his  costs  of  said  suit,  sub-» 
ject  to  a  credit  for  the  amount  which  may 
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be  realized  by  the  said  appellee  on  account 
of  the  said  judgment  out  of  the  personal  es- 
tate of  the  said  testator  as  aforesaid;  yet,  in- 
stead of  directing  a  sale  of  said  real  estate,  as 
was  done  in  the  said  decree  of  the  4th  day  of 
July,  1878,  the  said  circuit  court  ought  to  have 
the  balance  due  upon  the  said  judgment  and 
costs,  after  applying  the  said  credit,  appor- 
tioned among  the  said  devisees  according 
to  the  value  of  their  respective  devises  and 
bequests  at  the  date  of  the  death  of  the  said 
testator.  And  if  the  said  devisees  fail  to 
pay  to  the  said  appellee  in  a  reasonable 
time,  to  be  prescribed  by  the  court,  their 
respective  portions  of  the  said  balance  ac- 
cording to  the  said  apportionment,  then  the 
real  estate  which  may  have  been  devised  by 
the  said  testator  to  such  of  the  said  devisees 
as  may  be  in  default  as  aforesaid,  or  such 
part  thereof  as  may  remain  unsold  to  a  bona 
fide  purchaser  for  value  and  without  notice 
after  the  death  of  the  said  testator  and  be- 
fore the  institution  of  this  suit,  or  so  much 
of  the  said  real  estate  as  may  be  sufficient 
to  pay  the  said  portions  of  the  said  devisees 
in  default  as  aforesaid  respectively,  ought 
to  be  decreed  to  be  sold  for  that  purpose. 
And  if  the  real  estate  devised  to  any  of  the 
said  devisees,  and  remaining  unsold  as 
aforesaid,  shall  be  insufficient  to  pay  their  re- 
spective portions  of  the  said  balance  ac- 
cording to  the  said  apportionment,  then 
there  may  be  a  personal  decree  to  the  ex- 
tent of  such  deficiency  against  the  said  dev- 
isees respectively,  not  to  exceed,  however, 
the  amount  received  by  them  for  land  de- 
vised to  them,  and  sold  after  the  death  of 
the  testator  and  before  the  institution  of 
this  suit  as  aforesaid.    But  should  any  such 

personal  decree  be  unavailing,  in  whole 
687     or  *in  part,  the  amount  as  to  which  it 

may  be  unavailing  ought  to  be  appor- 
tioned among  the  remaining  devisees,  and 
the  real  estate  devised  to  them  respectively, 
and  not  required  for  the  payment  of  their 
respective  portions  of  the  said  balance, 
ought  to  be  held  liable  for  the  payment  of 
their  respective  portions  of  the  amount  as  to 
which  such  personal  decree  may  be  una- 
vailing as  aforesaid.  And  so  on  until  the 
entire  debt  due  to  the  said  appellee,  includ- 
ing interest  and  costs  as  aforesaid,  is  fully 
satisfied,  or  the  real  estate  devised  by  the 
said  testator  and  remaining  unsold  as  afore- 
said, is  exhausted  in  the  payment  of  the  said 
debt,  interest  and  costs.  The  whole  of  the 
said  real  estate  being  liable  for  the  payment 
of  the  said  debt,  though  it  is  considered  just 
and  equitable  under  the  circumstances  of 
this  case  that  such  liability  should  be  in  the 
manner  aforesaid,  all  the  parties  concerned 
being  before  the  court,  such  adjustment  can 
be  affected  in  a  reasonable  time,  and  what- 
ever delay  may  occur  thereby,  being  occasioned 
by  the  laches  of  the  only  creditor  of  the  estate 
in  the  assertion  of  his  claim  against  it. 

'  The  court  is  further  of  opinion  that  the 
decrees  appealed  from  are 'erroneous,  so  far 
as  they  conflict  with  the  foregoing  opinion 
and  decree,  but  are  not  erroneous  so  far  as 
they  are  consistent  with  the  same.  There- 
fore it  is  decreed  and  ordered  that  so  much 


of  the  said  decrees  as  are  above  declared  to 
be  erroneous  be  reversed  and  annulled,  and 
the  residue  thereof  affirmed,  and  that  the 
appellants  recover  of  the  appellee,  John  A 
Coke,  administrator  with  the  will  annexed  of 
R.  Y.  Overby,  deceased,  their  costs  by  them 
expended  in  the  prosecution  of  their  appeal 
aforesaid  here,  to  be  levied  of  the  estate  of 
his  said  testator  in  his  hands  to  be  admin- 
istered. And  it  is  further  decreed 
688  *and  ordered  that  this  cause  be  re- 
manded to  the  said  circuit  court  to 
be  further  proceeded  in  to  a  final  decree, 
in  conformity  with  the  foregoing  opinion 
and  decree;  which  is  ordered  to  be  certified 
to  the  said  circuit  court  of  Mecklenberg 
county. 
Decree  reversed  in  part. 


689       ^Mosby  v.  St.  Louis  Mutual  Ins.  Co. 

March    Term,    1879,    Richmond. 
Absent,    Burks,   J.* 

1.  Statute — Penalty — Civil  Cafteft.f — The  act. 
Code  of  1849,  ch.  16,  {  18,  Code  of  1873,  ch.  15,  { 
13,  which  provides  that  if  by  a  new  law,  repealing 
a  former  Uw,  any  penalty,  forfeiture  or  punish- 
ment be  mitigated  by  any  provision  of  the  new  law, 
such  provision  may,  with  the  consent  of  the  parties 
affected,  be  applied  to  any  judgment  pronounced 
after  the  new  law  takes  effect,  applies  to  for- 
feiture in  civil  as  well  as  criminal  cases. 

2.  Same — Same — Usury. — Though  the  statute  of 
usury,  at  the  time  a  contract  was  made,  declares  the 
contract  to  be  null  and  void,  if  at  the  time  of  the 
the  decree  in  the  case  the  statute  has  been  amended 
and  only  avoids  the  contract  for  the  interest,  the 
decree  should  be  for  the  principal  loaned,  with 
interest  from  the  date  of   the  decree. 

This  was  a  suit  to  enjoin  a  sale  of  land 
under  a  deed  of  trust  in  the  circuit  court  of 
Bedford  county,  brought  by  Thomas  Y. 
Mosby  against  the  St.  Louis  Mutual  Insur- 
ance Company  and  others.  The  ground  re- 
lied upon  was  that  the  debt  secured  by  the 
deed  was  usurious.  The  case  is  stated  by 
JUDGE  CHRISTIAN  in  his  opinion. 

E.  C.  Burks,  for  the  appellant. 
Raymond  and  R.  G.  H.  Kean,  for  the  ap- 
pellees. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

This  case  presents  a  single  question,  and 
must  be  determined  by  the  true  construc- 
tion to  be  given  to  our  statutes  on  the  sub- 
ject of  usury. 
630  *The  facts  disclosed  by  the  record, 
so  far  as  it  is  necessary  tc  refer  to 
them,  are  as  follows: 

The    St.    Louis    Mutual    Life     Insurance 

*Hc    had   been    counsel    in    the   court   below. 

tStatute— Umiry — Penalty. — The  rule  laid 
down  by  the  principal  case  with  regard  to  the  appli- 
cation of  the  statute  referred  to  in  the  first  headnote 
to  civil  cases  generally  and  to  the  statute  of  usury 
particularly,  is  followed  in  White  v.  Freeman,  79  Va. 
597;  Bain  v.  Savage,  76  Va.  904;  Bloss  ▼.  Hull,  27 
W.  Va.  509. 
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Company  is  a  foreign  corporation,  having 
its  chief  office  in  the  city  of  St.  Louis,  Mis- 
souri. Its  principal  business  was  that  of  life 
insurance.  In  connection  with  this  insur- 
ance business  it  also  had  authority  under  its 
charter  to  loan  money,  and  its  agents  were  au- 
thorized to  make  loans  of  money  to  those  who 
might  take  out  policies  of  life  insurance  in 
said  company.  The  loans  were  to  be  nego- 
tiated upon  certain  conditions  and  stipula- 
tions prescribed  by  the  rules  of  the  company 
to  its  agents,  among  which  conditions  it  was 
stipulated  that  the  loanee  should  take  out 
policies  of  insurance  from  said  company  at 
its  usual  rates  of  insurance,  pay  the  pre- 
miums on  such  policies  promptly,  pay  inter- 
est on  the  proposed  loan  after  the  rate  of 
ten  per  centum  per  annum  semi-annually; 
and  secure  the  payment  of  the  loan  by  deed 
of  trust  ox  mortgage  on  unincumbered  real 
estate  double  the  value  of  the  amount  of  the 
loan,  and  execute  bonds  for  the  loan  to  run 
one  year,  but  renewable  upon  prompt  payment 
in  advance  of  interest  for  the  next  ensuing 
year,  so  that  such  loans  should  not  continue 
for  a  period  exceeding  five  years. 

John  A.  Otey  was  the  local  agent  for  the 
company  in  the  county  of  Bedford  to  solicit 
insurances,  negotiate  loans  and  forward  ap- 
plications. From  this  agent  the  appellant 
borrowed  the  sum  of  $2,500,  to  bear  interest 
at  the  rate  of  ten  per  centum  per  annum.  At 
the  same  time  he  took  out  two  policies  of 
insurance  (which  it  seems  was  one  of  the 
conditions  of  the  loan  of  that  amoimt) :  one 
on  his  own  life  for  the  sum  of  $10,000,  and 
the  other  on  the  life  of  his  wife  for  the  sum 
of  $5,000.  Upon  the  former  he  was  to  pay  a 
premium  of  $318.80.  and  on  the  latter  a  pre- 
mium   of   $132.45.    The   interest   upon    this 

loan  was  to  be  paid  semi-annually  in 
631     *advance.   The  premiums  and  the  first 

half-year's  interest  were  to  be  de- 
ducted by  the  company  from  the  amount  of 
the  loan.  By  the  terms  of  the  agreement  be- 
tween the  parties,  the  premiums  on  the  two 
life-policies  and  the  first  half-year's  interest 
being  deducted  from  the  sum  loaned  ($2,500), 
left  a  balance  of  $1,923.25.  A  draft  for  this 
amount  and  the  two  policies  of  insurance  were 
forwarded  to  Otey,  the  agent,  at  Liberty,  to  be 
delivered  to  Mosby  whenever  he  should  exe- 
cute a  deed  of  trust  upon  his  farm  of  six 
hundred  acres  free  from  other  incumbrance. 
Upon  this  farm  there  was  a  pre-existing  deed 
of  trust  to  secure  one  McGhee  for  the  sum 
of  $2,000,  which  amounted  at  the  time  of  the 
above  transaction  to  about  $2,200.  It  seems 
the  object  of  the  loan  secured  by  Mosby 
was  to  lift  this  lien  in  favor  of  McGhee, 
who  was  pressing  for  the  payment  of  his 
debt  and  threatening  to  sell  the  land  under 
his  trust  deed.  The  amount  borrowed  from 
the  company,  after  deducting  premiums, 
&c.,  was  not  sufficient  by  some  $200  to  pay 
off  McGhee's  lien,  and  he  was  unwilling  to 
release  his  lien  until  this  balance  was  paid. 
This  caused  some  delay  in  the  consummation 
of  the  negotiations  between  Mosby  and  Otey, 
the  agent  of  the  company,  and  it  was  not  until 
the  aist  August,  1872,  that  a  release  deed  was 
execaled  by   McGhee;  and  on   that  day  the 


net  amount  of  the  loan  was  paid  over  to  Mc- 
Ghee and  the  policies  delivered  to  Mosby. 

Two  bonds  were  executed  by  Mosby  to 
the  company:  one  for  $2,500,  the  principal 
amount  ag^reed  to,  which  was  payable 
twelve  months  after  date,  and  the  other  for 
$125,  half-year's  interest,  payable  six  months 
after  date.  Both  of  these  bonds  were  se- 
cured in  the  deed  of  trust,  and  there  was  a 
stipulation  in  said  deed  that  upon  default  in 
the  payment  of  either,  the  land  should  be 
sold  upon  certain  terms  set  out  therein. 
Mosby  failed  to  pay  at  maturity  the 
688  bond  for  $125,  which  became  *dne  on 
the  14th  December,  1872,  and  on  the 
28th  March,  1873,  the  trustee  advertised  a 
sale  of  the  land  to  be  made  on  the  28th 
April,  1873,  for  cash  sufficient  to  pay  the 
whole  of  the  two  bonds,  to-wit:  $9,625,  with 
ten  per  cent,  interest  on  $125  from  14th  De- 
cember, 1872,  and  for  the  residue  of  the 
purchase-money  on  such  credit  as  the  grantor, 
Mosby,  might  designate.  The  terms  of  sale 
thus  advertised  were  in  strict  conformity 
with  the  provisions  of  the  trust  deed. 

On  the  19th  April,  1873,  Mosby  filed  his 
bill  of  injunction,  in  which  he  charged  that 
the  contract  made  with  him  by  the  St.  Louis 
Insurance  Company  was  usurious,  and 
prayed  "that  an  issue  be  directed  to  be 
tried  by  a  jury,  to  try  and  determine  wheth- 
er or  no  the  transaction  aforesaid  be  usu- 
rious, and  if  found  usurious,  that  the  said 
debts  and  obligations  be  declared  void;  and 
that  defendants  be  restrained  and  enjoined 
from  selling  said  tract  of  land,  or  any  part 
thereof,  by  virtue  of  said  deed  of  trust,"  &c 
The  defendants,  the  St.  Louis  Insurance 
Company,  and  their  a^ent,  Otey,  answered 
the  bill  of  injunction,  in  which  they  deny 
the  allegation  of  usury,  and  set  out,  with 
much  detail,  the  whole  transaction — not 
necessary  to  be  further  referred  to,  as  the 
material  facts  are  briefly  set  out  in  the  fore- 
going statement. 

The  cause  came  on  to  be  heard  in  the  cir- 
cuit court  of  Bedford  on  the  bill  and  an- 
swers, and  replications  thereto,  when  it  was 
ordered  that  the  following  issue  be  tried  on 
the  common-law  side  of  the  court,  viz: 
"Whether  or  no .  the  contract  in  the  bill 
mentioned  for  the  loan  of  the  sum  of  $2,500  to 
the  complainant  by  the  defendant,  the  St.  Louis 
Mutual  Life  Insurance  Company,  is  usurious." 
Upon  the  trial  of  this  issue  the  jury  returned 
the  following  verdict:  "We,  the  jury,  find 
that  the  contract  for  the  loan  of  the 
638  sum  of  *$2,500  in  ^the  bill  mentioned 
to  the  complainant,  the  St.  Louis  Mu- 
tual Life  Insurance  Company,  was  usurious.'' 

A  motion  was  submitted  by  the  defendant 
(the  insurance  company)  to  set  aside  the 
verdict  and  grant  a  new  trial,  which  motion 
was  overruled,  and  it  was  ordered  to  be 
certified  to  the  chancery  side  of  the  court,  that 
the  court  was  satisfied  with  and  approved  the 
said  verdict.  And  thereupon  it  was  decreed 
and  ordered  by  the  said  circuit  court  on  the 
chancery  side  thereof,  that  unless  the  plaintiff, 
Thomas  Y.  Mosby,  do  pay  to  the  St.  Louis 
Mutual  Life  Insurance  Company  the  sum  of 
$1,923.25  within  sixty  days  from  the  date  of 
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said  decree,  with  six  per  cent  interest  thereon, 
dien  that  certain  commissioners  therein 
named  should  sell  at  public  auction  the 
tract  of  land  in  the  bill  and  proceedings 
mentioned,  for  so  much  cash  a^  shall  be  suf- 
ficient to  pay  the  expenses  of  said  sale,  and 
for  the  residue,  on  a  credit  of  one,  two  and 
three  years,  in  equal  instalments,  bearing 
six  per  cent,  interest  from  the  day  of  sale. 
From  this  decree  the  complainant,  Mosby, 
applied  for  and  obtained  an  appeal  and  writ 
of  supersedeas  from  one  of  the  judges  of 
this  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  said  decree  to  the  prejudice  of 
the  appellant.  Admitting  that  the  transac- 
tion was  usurious,  as  was  found  by  the  ver- 
dict of  the  jury  and  approved  by  the  judg- 
ment of  the  court,  the  question  is,  what  is 
the  penalty  or  forfeiture  incurred  by  the  ap- 
pellee? Is  it  the  forfeiture  of  the  whole 
amount,  principal  and  interest,  or  is  it  the 
forfeiture  of  the  interest  only?  It  is  true  at 
the  date  of  the  contract  (June  14th,  1872,)  the 
statute,  as  it  then  stood,  declared  that  "all  con- 
tracts and  assurances  made,  directly  or  in- 
6S4  directly,  for  the  *loan  or  forbearance 
of  money  or  other  thing  at  a  greater  rate 
of  interest  than  is  allowed  by  law,  shall  be 
void."  But  at  the  time  the  decree  was  ren- 
dered this  statute  was  so  amended  as  to  de- 
clare that  such  contracts  ''shall  be  deemed  to 
be  for  an  illegal  consideration  as  to  the  ex- 
cess beyond  the  principal  amount  so  loaned 
or  forborne."  Is  the  case  to  be  governed 
by  the  statute  existing  at  the  date  of  the 
contract,  or  by  that  which  was  in  force  at 
the  date  of  the  decree?  It  is  insisted  by  the 
learned  counsel  for  the  appellant  that  the 
last  named  statute  is  prospective,  and  not 
retroactive,  and  that  it  applies  only  to  con- 
tracts made  after  its  enactment. 

It  is  a  sufficient  answer  to  this  position  to 
refer  to  the  provisions  of  our  Code  upon  the 
construction  of  statutes,  which  declares  that 
"if  any  penalty,  forfeiture  or  punishment 
be  mitigated  by  any  provision  of  the  new 
law,  such  provision  may,  with  the  consent  of 
the  party  affected,  be  applied  to  any  judg- 
ment pronounced  after  the  new  law  takes 
effect."  Now,  the  penalty  or  forfeiture  un- 
der the  old  law  was  a  forfeiture  of  the  whole 
debt.  This  was  certainly  "mitigated"  by 
the  new  law,  which  declares  that  there  shall 
be  a  forfeiture  of  the  interest  only.  It  can- 
not be  said  that  this  has  reference  only  to 
criminal  cases,  because  the  language  used  is 
general  enough  to  embrace  both  civil  and 
criminal  cases.  If  it  had  been  the  intention 
of  the  legislature  to  confine  the  provision 
to  criminal  cases  alone,  it  would  not  have 
used  the  words  '*the  party  affected"  thereby, 
but  the  word  "accused,"  or  some  similar 
word  indicating  a  criminal  offence.  In- 
deed, it  has  been  held  by  this  court  that 
these  precise  words  used  in  another  statute 
(Code  1860,  ch.  216,  §  2)  apply  to  proceedings 
whether  criminal  or  civil.  See  Jeter  Phillips' 
case,  19  Gratt.  485,  526.  Certainly  the  lan- 
guage of  the  statute  and  the  mischief  to  be 
remedied  are  equally  predicable  of  civil 
665    as  well  as  criminal  proceedings  *and 


judgments.  It  is  further  insisted,  however, 
by  the  learned  counsel  for  the  appellant, 
that  the  relief  to. which  he  was  entitled  un- 
der the  plea  of  usury  under  the  law  as  it 
stood  at  the  date  of  the  contract  was  a  re- 
lease of  the  payment  of  the  whole  debt;  or, 
in  other  words,  that  it  was  his  right  to 
comi^el  a  forfeiture  by  the  appellee  of  the 
whole  sum  which  he  had  borrowed  from  him, 
and  that  this  right  was  a  vested  right  which 
could  not  be  taken  from  him  by  any  law  en- 
acted after  the  date  of  his  contract.  It  may 
here  be  remarked  that  while  the  statute  fixing 
the  penalty  for  usury  as  a  forfeiture  of  the 
whole  debt  had  nof  been  amended  at  the  date 
of  the  contract,  yet  the  statute  of  construc- 
tion above  referred  to  was  then  in  existence, 
and  enters  into  the  contract  in  the  same 
degree  as  the  first  named  statute.  Upon  this 
question,  however,  it  is  sufficient  to  refer  to 
the  able  and  elaborate  opinion  of  Judge 
Staples  in  the  case  of  the  Town  of  Danville 
V,  Pace,  25  Gratt.  1,  and  the  cases  there  cited; 
and  also  the  leading  case  of  Curtis  v.  Leavitt, 
15  New  York  Reports,  quoted  approvingly 
by  Judge  Staples.  Mr.  Justice  Paige  said 
in  that  case,  page  229:  "The  defence  of 
usury  is  in  the  nature  of  a  penaltv  or  for- 
feiture, and  may  at  an^  time  be  taken 
away  by  the  legislature  m  respect  to  pre- 
vious as  well  as  subsequent  contracts,  with- 
out trenching  upon  any  vested  right.  A 
proposition  that  a  party  can  have  a  vested 
right  in  enforcing  a  penalty  or  forfeiture, 
against*  which  it  is  the  office  of  a  court  of 
equity  to  relieve,  is  a  legal  solecism.  Stat- 
utes of  usury  are  highly  penal  in  their 
character,  and  the  defence  of  usury  has  al- 
ways been  regarded  as  an  unconscientious 
defence,  and  has  never  received  the  favor 
either  oif  courts  of  law  or  equity.  No  penalty 
can  be  enforced  after  the  repeal  of  the  law 
imposing  it,  unless  saved  by  express  words  in 
the  repealing  act.  *  ♦  ♦  The  repealing 
statute  obliterates  the  statute  repealed  as 
completely  as  if  it  had  not  been  passed, 
636  and  it  must  be  considered  as  ^a  law 
that  never  existed,  except  for  the  pur- 
pose of  those  actions  which  were  com- 
menced, prosecuted  and  concluded  while  it 
was  an  existing  law."  In  the  same  case 
Judge  Selden  said:  "Usury  being  a  mere 
statutory  defence,  not  founded  upon  any 
common-law  right,  either  legal  or  equitable, 
it  was  clearly  within  the  power  of  the  legis- 
lature to  take  it  away." 

Applying  these  principles  to  the  case  be- 
fore us,  we  are  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  court  and 
that  the  same  be  affirmed. 

Decree  affirmed. 


637      "^E^munds*  Assignee  v.  Harper. 

March    Term,    1879,    Richmond 

Statute — Set-Off. — S   as   principa],   and    H   as   bis 
surety,   executed  their  bond  to  E.     K  owes  S  and 

Instrncttons — Preftvmpttona — ^Re-reraal. — 

In  Kimball  v.   Borden,  95   Va.    20S,    the  court    lays 
d«wn  the  rule  that  if  a  misdirectiim  or  other  mistake 
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N,  partners,  an  account,  and  N  assigns  it  to  S.  E 
becomes  bankrupt  and  S  proves  the  account  before 
the  register  in  bankruptcy,  and  he  afterwards  be- 
came bankrupt.  The  assignee  in  bankruptcy  of  E 
sues  H  on  the  bond,  and  H  pleads  the  account  as  a 
set-off — Held:  Under  the  Virginia  statute  of  set- 
off, Code  of  1873,  ch.  168,  |  4,  the  account  is  a  valid 
set-off  for   H  in  the   action  against   him  on  the   bond. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Brunswick  county,  brought  by  the 
assignee  in  bankruptcy  of  Thomas  D.  Ed- 
munds, a  bankrupt,  against  J.  W.  Harper, 
co-obligor  with  Peter  Stainback,  also  a 
bankrupt,  to  recover  the  amount  due  upon 
a  bond  for  $933.32,  executed  by  said  Stain- 
back  and  Harper  to  Thomas  D.  Edmunds, 
dated  24th  of  July,  1860. 

The  defendant  pleaded  payment  and  off- 
sets, and  the  only  question  was  whether  the 
offset  pleaded  was  available  to  the  defendant. 
It  was  an  account  due  from  Thomas  D. 
Edmunds  to  the  firm  of  Edmunds  &  Stain- 
back,  the  partners  being  Peter  Stainback 
and  N.  S.  Edmunds.  In  March,  1862,  N.  S. 
Edmunds  transferred  all  his  right  and  inter- 
est in  this  account  to  Peter  Stainback.  And 
it  appeared  that  Stainback  proved  the  ac- 
count as  a  debt  due  to  him  from  Thomas 
D.  Edmunds  before  the  register  in  bank- 
ruptcy; but  no  further  proceeding  seems  to 
have  been  had  in  Edmunds'  case,  except  a 
direction  to  his  assignee  to  bring  suit  upon 
the  bond. 

It  appeared  further  that  in  September, 
638  1866,  Thomas  *D.  Edmunds  conveyed  all 
his  property,  including  the  bond  sued 
upon  in  this  case,  describing  it  as  the  bond 
of  Peter  Stainback  and  Joseph  W.  Harper, 
subject  to  certain  credits,  which  he  esti- 
mated would  reduce  it  to  about  $600,  to  a 
trustee,  for  the  payment  of  certain  debts 
therein  mentioned;  that  prior  to  this  convey- 
ance he  applied  to  Peter  Stainback  to  know 
if  he  had  any  objection  to  his  conveying  the 
said  bond;  that  Peter  Stainback  stated  that 
he  had  no  objection  if  he  would  allow  a 
credit  upon  the  said  bond  for  the  account 
due  Edmunds  &  Stainback;  that  T.  D.  Ed- 
munds did  not  consent  to  the  accounts  be- 
ing allowed  as  a  set-off  to  the  bond,  and 
gave  as  a  reason  for  not  so  doing  that  N.  S. 
Edmunds  owed  him.  The  firm  of  Edmunds 
&  Stainback  was  insolvent  in  1865,  but 
good  in  1862,  and  the  transfer  of  the  ac- 
count was  never  mentioned  to  T.  D.  Ed- 
munds until  the  year  1865. 

After  the  testimony  was  given  in,  the 
plaintiff  moved  the  court  to  exclude  the  set- 
off from  going  to  the  jury  upon  the  ground 
that  it  was  an  open  account  due  by  T.  D. 
Edmunds  to  N.  S.  Edmunds  and  Peter  Stain- 
back, late  merchants  and  partners  trading 
under  the  name  and  style  of  Edmunds   & 

of  the  court  appear  in  the  record,  it  must  be  pre- 
supied  that  it  affected  the  jury,  and  is  therefore 
ground  for  reversal  unless  it  plainly  appear  from  the 
whole  record  that  it  did  not  and  could  not  have  af- 
fected the  verdict.  Citing  the  principal  case  and 
Kincheloe  v.  Tracewells,  11  Gratt.  587-8;  Danville 
Bank  v.  Waddill,  27  Gratt.  448;  Railway  Co.  v. 
Garthright,  92  Va.   627,  631. 


Stainback,  and  therefore  hot  a  legal  offset 
to  the  bond  sued  on.  But  the  court  oycr- 
rtiled  the  motion  and  instructed  the  jury 
as  follows: 

1.  If  the  jury  believe  from  the  evidence 
that  N.  S.  Edmunds,  P.  Stainback  and  T. 
D.  Edmunds  all  consented  that  the  set-off 
filed  should  be  put  as  a  credit  upon  the  bond 
in  suit,  they  must  allow  it  as  an  offset. 

2.  If  the  jury  believe  from  the  evidence 
that  the  set-off  filed  wks  passed  upon  and 
allowed  as  a  debt  against  T.  D.  Edmunds 
by  the  bankrupt  court,  they  must  allow  it  as 
an  offset. 

The  plaintiff  excepted  to  the  opinion 

639  of  the  court,  *and  the  court  certified 
the  facts  proved  substantially  as  here- 
inbefore given. 

The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  bond,  subject 
to  credits,  including  the  amount  of  the  set-off 
pleaded,  and  the  plaintiff  moved  the  court  for 
a  new  trial  on  the  grounds  that  the  verdict 
was  contrary  to  the  evidence  and  the  instruc- 
tions of  the  court  But  the  court  overruled 
the  motion,  and  entered  a  judgment  upon  the 
verdict,  and  the  plaintiff  again  excepted,  and 
applied  to  a  judge  of  this  court  for  a  writ  of 
error;  which  was  awarded. 

Jones  &  Bouldin,  for  the  appellant. 
Friend  and  Davis,  for  the  appellee. 

STAPLES,  J.  This  action  is  brought  by  the 
assignee  of  Thomas  S.  Edmunds,  a  bankrupt, 
against  J.  W.  Harper,  upon  a  bond  executed 
in  the  year  1860  by  Harper  and  Peter  Stain- 
back, the  latter  alleged  also  to  be  a  bankrupt 

Upon  the  trial  it  appeared  that  Thomas 
S.  Edmunds,  the  obligee,  in  the  year  1860-61, 
after  the  date  of  the  bond,  became  indebted 
to  a  mercantile  firm  composed  of  this 
Peter  Stainback  and  N.  S.  Edmunds.  In 
the  year  1862  N.  S.  Edmunds  assigned  in 
writing  all  his  interest  in  the  account  against 
Thomas  S.  Edmunds  to  his  co-partner,  who 
thus  became  the  sole  owner  of  the  account 
No  question  is  raised  as  to  the  correctness 
of  the  account  or  as  to  the  validity  of  the 
assignment. 

It  does  not  expressly  appear  that  Stainback 
was  the  principal  obligor  in  the  bond  in  con- 
troversy, but  it  may  be  fairly  inferred  that 
such  was  the  fact.  It  is  in  proof  that  when 
Edmunds,  the  obligee,  was  about  to  make  a 
transfer  of  the  bond  for  the  benefit  of  his 
creditors  it  was  to  Stainback  he  applied  to 
learn  if  he  had  any  objection  to  the  transfer. 
Harper     does     not     appear     to    have 

640  *been   consulted   at   all   on   the  subject 
There  is  no  doubt  that  Suinback's  sole 

object  in  obtaining  an  assignment  of  the  ac- 
count against  Thomas  S.  Edmunds  was  to  use 
it  as  a  set-off  against  the  bond.  With  that 
view  he  continued  to  hold  the  account,  and 
with  that  view  he  no  doubt  proved  the  ac- 
count in  the  bankrupt  court.  The  amount 
due  upon  the  account  in  1862  was  not  much 
less  than  the  amount  due  upon  the  bond. 
And  if  Stainback  was  the  principal  debtor, 
it  is  easy  to  understand  why  it  was  he  ac- 
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quired  the  whole  account  and  retained  it 
as  a  set-off  against  the  bond.  But  upon  the 
theory  that  Stainback  and  Harper  were 
equally  bound  for  the  debt,  we  must  assume 
that  Stainback  was  willing,  nevertheless,  to 
pay  the  whole  amount  of  the  bond  without 
ever  calling  upon  Harper  to  refund  or  to 
contribute  his  proportion.  Stainback's  name 
is  first  on  the  bond,  and  throughout  he  ap- 
pears to  have  acted  as  though  he  was  the 
principal  obligor.  Certainly  a  jury  would 
have  been  justified  in  so  finding  upon  the 
facts  already  stated,  and  I  have  no  doubt 
the  case  was  conducted  in  the  court  below 
upon   that  idea. 

The  first  question,  then,  to  be  considered 
is,  whether  Stainback.  if  he  were  sued, 
would  have  the  right  to  use  the  account  as 
a  set-off  against  the  bond. 

The  4th  section  of  chap.  168,  Code  of  1873, 
provides  that  in  a  suit  for  any  debt  the  defend- 
ant may,  at  the  trial,  prove  and  have  allowed 
against  such  debt  any  payment  or  set-off 
which  is  so  described  m  his  plea,  or  account 
filed  therewith,  as  to  give  the  plaintiff  notice 
of  its  nature;  but  not  otherwise.  Although 
the  claim  of  th^  plaintiff  be  jointly  against 
several  persons,  and  the  set-off  is  of  a  debt 
not  to  all,  but  only  to  a  part  of  them,  this 
section  shall  extend  to  such  set-off,  if  it  appear 
that  the  persons  against  whom  such  claim  is, 
stand  in  the  relation  of  principal  and  surety, 
and  the  person  entitled  to  the  set-off  is 
641  principal.  This  section,  *it  is  conceded 
has  made  a  radical  change  in  the  rules 
governing  the  application  of  set-offs  in  the 
common  law  courts.  Under  it,  if  the  set-off 
is  due  the  principal  in  the  bond,  he  is  entitled 
to  the  benefit  of  it,  notwithstanding  the  bond 
may  be  a  joint  and  not  a  several  obligation. 
According  to  the  English  statute,  a  party 
cannot  avail  himself  of  a  set-off  unless  his 
interest  be  such  that  he  can  bring  an  action 
in  his  own  name  for  the  recovery  of  the 
amount  of  the  set-off;  in  other  words,  unless 
he  is  possessed  of  the  legal  title.  But  in  this 
state,  as  was  said  in  Allen  et  als.  v.  Hart,  18 
Gratt.  722,  the  statute  of  set-offs  has  been  lib- 
erally construed  with  a  view  to  the  further- 
ance of  its  obvious  policy,  which  is  to  prevent 
multiplicity  of  suits ;  and  so  far  as  can  be  con- 
veniently done,  to  effectuate  in  one  action 
complete  justice  between  the  parties.  Tn 
Wartman  v.  Yost,  22  Gratt.  595,  it  was  held 
that  the  principal  obligor  might  set-off 
against  the  bond  a  judgment  recovered  by  a 
third  person  against  the  obligee,  and  assigned 
to  the  defendant.  Tn  discussing  that  case, 
the  president  of  the  court  cleirlv  sb'^^'^^d  th** 
wide  difference  between  the  English  and 
the  Virginia  statute.  Under  the  former,  the 
debts  must  be  mutual  between  plaintiff  and 
defendant,  and  the  courts  deal  onlv  with  the 
legal  title.  5  Rob.  Prac.  979-80.  Our  statute 
is  much  more  comprehensive  in  its  provisions ; 
and  there  is  no  good  reason  for  rejecting  the 
set-off,  if  valid  in  other  respects,  merely  be- 
cause the  defendant  is  invested  simply  with 
the  equitable  title.  H  the  assignee  of  a  judg- 
ment may  rely  upon  it  as  a  set-off  in  an  action 
at  law,  it  is  difficult  to  see  why  the  assignee 
of  an  account  may  not  do  the  same  thing. 
In    neither    case    does    the    assignee    acquire 


more  than  an  equity;  and  in  neither  case 
can  he  maintain  an  action  in  his  own 

642  *name,  because  the  statute  authorizing 
an  assignee  to  sue  in  his  own   name 

applies  to  bonds  or  notes  in  writing,  and 

not   to   judgments   or   accounts.     Code   of 

1873,  ch.  141,  §  17. 

In  the  case  before  us  the  set-off  is  a  part* 
nership  account,  assigned  by  one  of  1''2 
partners  to  his  co-partner.  It  would  seem, 
therefore,  to  stand  on  higher  ground  than  a 
common  case  of  assignment,  for  as  is  well 
settled,  partners  are  joint  owners  of  ihz 
partnership  effects.  Between  them  there  is 
an  entire  community  of  right  and  interest, 
and  each  has  a  concurrent  title  to  all  the 
partnership  property.  The  partner,  there- 
fore, claiming  under  the  assignment,  claims 
in  the  double  character  of  assignee  and  owner. 
Under  all  these  circumstances,  if  Peter 
Stainback  had  been  sued,  it  would  be  very 
clear  that  he  might  have  relied  upon  the 
account  as  a  proper  set-off  against  the  bond. 
And  although  by  reason  of  his  alleged 
bankruptcy  he  is  not  sued,  his  surety  in  the 
bond  may  rely  upon  any  set-off  which  his 
principal  might  have  claimed  had  the  suit 
been  brought  against  him.  See  Decolyear 
on  Guarantees  and  Principal  and  Surety,  pp. 
431,  432,  and  notes;  Earl  of  Oxford's  case, 
2  Lead.  Cases,  1291.  1341. 

It  is  said,  however,  that  Stainback  having 
gone  into  bankruptcy,  all  his  effects  are 
!  vested  in  his  assignees,  and  that  the  bank- 
rupt court  is  the  proper  tribunal  to  investi- 
gate and  determine  all  the  questions  relat- 
ing to  the  account  of  set-offs. 

In  the  first  place  there  is  no  proof  in  the 
record  that  Stainback  is  a  bankrupt,  beyond 
the  single  averment  in  the  declaration. 
From  the  failure  to  join  him  in  the  action 
it  may  be  fairly  inferred  that  such  is  the  fact. 
Still,  if  the  plaintiff  intended  to  rely  upon 
the  bankruptcy,  and  to  claim  the  benefit  of  it 
as  an  estoppel,  it  was  incumbent  upon  him  to 
produce  the  record  in  bankruptcy,  that  the 
court  may  see  what  proceedings  have 
648  *taken  place  in  that  court,  and  whether 
there  was  anything  in  them  to  pre- 
clude the  defendant  now  from  claiming  the 
benefit  of  the  set-off.  On  the  trial  of  this 
case  Harper,  the  surety,  is  found  in  pos- 
session of  the  original  account,  with  the 
'  assignment,  neither  Stainback  nor  his  as- 
I  signee  in  bankruptcy,  if  he  ever  had  one, 
makinc:  any  objection.  And  if  either  orb-^th 
had  objected,  it  may  be  questioned  whether 
they  could  have  prevented  Harper  from  rely- 
ing on  a  set-off  which  his  principal  had  ac- 
quired long  before  the  bankruptcy. 

It  is  worthy  of  remark  that  the  objection 
in  the  court  below  to  the  set-off  was  not 
founded  upon  the  supposed  bankruptcy  of 
Stainback,  but  upon  the  groun«[  that  the 
assignment  of  the  account  did  not  change 
its  nature  as  involving  a  joint  liability. 

Another  objection  made  is,  that  Thomas 
N.  Edmunds,  the  obligee  in  the  bond,  having 
gone  into  bankruptcy,  and  Stainback  having 
proved  the  account  in  the  bankrupt  cotirt,  is 
precluded  from  asserting  his  claim  to  it  in 
any  other  court.    It  is  very  cle»r,  however. 
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that  the  sole  purpose  of  Stainback  in  proving 
the  account  was  to  rely  upon  it  as  a  set-off. 
No  one  supposes  he  was  willing  to  give  up  the 
account  as  a  set-off  against  the  bond,  and  to 
take  his  chances  for  a  dividend  among  the 
obligee's  creditors.    Had  the  bankrupt  court 
gone  on,  as  it  ought  to  have  done,  to  ad- 
minister  the    bankrupt's   estate,   the   whole 
matter  would  have  been  settled  in  that  court 
by  simply  applying  the  account  to  the  bond, 
and  thus  adjusting  finally  the  rights  of  the 
parties.     Instead  of  thai,  it  would  seem  that 
although  Thomas  S.  Edmunds  went  into  bank- 
ruptcy in   1867  or   1868,   nothing   was   ever 
done  iri  the  bankrupt  court  until  1870  or  1871, 
when  an  order  was  entered,  on  motion  of 
Thomas   S.   Edmunds,  directing  the  assignee 
to   bring   the    present    suit.      Whether    any 
other  proceedings  were  ever  had,  this  rec- 
ord does  not  inform  us. 
644        *It  does  not  appear,  indeed,  that  Ed- 
munds  has   to   this   day   obtained   his 
discharge  in  bankruptcy.    Where  the  cred- 
itor elects  to  proceed  in  the  bankrupt  court 
with  a  view  to  share  in  the  assets  he  will  not 
be  held  thereby  to  have  waived  his  right  of 
action    even    against    the    bankrupt    himself, 
unless  the  latter  obtains  his  discharge.     But 
when  it  is   manifest   that   the   sole   object  in 
proving   the    account   in   the   bankrupt    court 
is  to  use  it  as  a  set-off  against  a  demand  due 
the  bankrupt,  it  would  be  a  gross  perversion 
of  the    rule   to  hold   that   the   party  thereby 
deprives  himself  of  the  right  to  rely  upon  the 
set-off   whenever   the   occasion   arises    for   so 
doing.      No   one   is    injured   by   allowing   the 
set-off.     No   one  can  justly  .complain  of   it. 
For  whenever  there  are  cross  demands,  if 
they  are  equal,  nothing  is  due  either  party; 
and  if  they  are  unequal  in  amount,  the  bal- 
ance remaining  after  deducting  the  less  sum 
from  the  greater  is  all  that  is  justly  due.     In 
the  case  before  us  nothing  could  be  more  un- 
just than  to  require  this  surety  to  submit  to 
a  recovery  in  the  present  action,  and  to  turn 
him  over  to  a  vain  pursuit  of  indemnity  or 
redress  in  the  bankrupt  courts.     That  the 
justice  of  the  case  is  plainly  with   the  de- 
fendant does  not  admit  of  a  question. 

The  only  difficulty  in  it  grows  out  of  the 
two  instructions  given  to  the  jury  in  the  cir- 
cuit court  on  the  motion  of  the  defendant. 
From  the  facts  certified  it  is  clear  there  was 
no  evidence  before  the  jury  tending  to  prove 
that  Thomas  D.  Edmunds  had  ever  consented 
that  the  set-off  should  be  put  as  a  credit  on 
the  bond,  or  that  the  bankrupt  court  had 
passed  upon  and  allowed  the  set-off  as  a  debt 
against  him;  and  yet  the  circuit  court  in- 
structed the  jury,  if  they  believed  either  of 
these  facts  they  must  allow  the  set-off.  Here, 
then,  we  have  instructions  correct  as  a  mat- 
ter of  law,  but  without  testimony  to  sustain 
them.  In  such  case,  however,  the  appel- 
late court  does  not  reverse  when  it 
646  *is  apparent  upon  the  whole  record  that 
no  injustice  has  been  done,  and  the  jury 
could  not  have  been  misled  by  the  instruc- 
tions. Colvin  v^  Menifee.  11  Gratt.  87;  Dan- 
ville Bank  v.  WaddilL  27  Gratt.  448. 

The  circuit  court  might  have  gone  much 
farther  than  it  did.  It  might  have  told  the  jury 


that  the  account,  if  correct,  about  which 
there  was  no  dispute,  was  a  proper  set-off, 
although  the  obligee  did  not  consent  to  it  as  a 
credit  on  the  bond,  and  although  the  bank- 
rupt court  had  not  passed  upon  it.  The 
instructions,  therefore,  fell  short  of  what  the 
defendant  might  justly  have  claimed.  This 
court  will  never  disturb  a  just  verdict,  fully 
sustained  by  the  evidence,  because  the  trying 
court  has  given  an  instruction  upon  an  al^ 
stract  proposition  of  law ;  more  especially 
when  it  is  apparent  the  excepting  party  can- 
not have  been  prejudiced  by  the  ruling.  For 
the  reasons  stated,  I  am  of  opinion  there  is 
no  error  in  the  judgment  of  the  circuit  court, 
and  the  same  must  be  affirmed. 

The  other  judges  concurred  in  the  opin- 
ion of  STAPLES,  J. 

Judgment  affirmed. 


646    "^Froxnmer  v.  City  of  Richmond. 

[31    Am.   Rep.   7^6.] 

March    Term.    1879.    Richmond. 

Mnnldpal  Corporattona — Poorer  to  Tax 
Non-Rest  dents.* — F,  who  lives  outside  of  the  6tj 
limits,  rents  a  stall  in  the  market-house  of  the  city 
of  Richmond,  where  he  carries  on  his  business  ass 
butcher.  He  prepares  his  meat  for  market  at  his 
house,  and  owns  two  carts  and  horses,  which  he 
uses  to  bring  his  meats  from  his  house  to  his  stalU 
and  take  out  such  of  it  as  is  not  sold;  and  he  pajs 
a  tax  on  these  carts  and  horses  as  property  in  the 
county — Held:  Under  the  charter  of  the  city,  the 
city  council  may  require  F  to  take  out  s  licenic 
for  so  using  his  carts  and  horses,  and  to  pay  a  tax 
on  said  license. 

This  was  an  appeal  from  the  judgment  of 
the  hustings  court  of  the  city  of  Richmond, 
affirming  a  judgment  of  the  police  justice,  im- 
posing a  fine  of  ten  dollars  upon  F.  From- 
mer  for  his  failure  to  take  out  a  license 
upon    a    wagon    used   by   him    in   the  city. 

The  case  is  fully  stated  by  JUDGE  CHRIS- 
TIAN in  his  opinion. 

Young,  for  the  appellant. 
Keiley,  for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion 
of  the  court. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  hustings  court 
affirming  the  judgment  of  the  police  justice. 

A  fine  was  imposed  on  the  plaintiff  in  error 
by  the  police  justice  of  the  city  of  Richmond 
for  a  violation  of  one  of  the  city  ordinances. 
On  appeal  to  the  hustings  court  that  judg- 

'Manldpal  Corporations — Power  to  Tax 
NoM-Realdenta. — In  Petersburg  v.  Cocke,  94  Va. 
244,  the  principal  case  is  cited  with  approval.  The 
headnote  in  that  case  says  as  follows:  "The  legislature 
has  power  to  authorize  municipal  corporations  to  «n* 
pose  taxes  on  persons  whose  ordinary  avocatioM  are 
pursued  within  the  corporate  li:|iits  although  residing 
beyond  those  limits,  the  same  as  upon   residents. 
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ment  imposing  a  fine  was  affirmed, 
€47  *and  from  this  judgment  of  the  hus- 
tings court  the  plaintiff  in  error  ap- 
plied to  one  of  the  judges  of  this  court  for 
a  writ  of  error  and  supersedeas;  which  was 
accordingly  awarded. 

The  bill  of  exceptions  taken  to  this  judg- 
ment of  the  hustings  court  sets  out  the  fol- 
lowing facts: 

That    the    appellant,    F.    Frommer,    is    a 
butcher  in  the  Second  or  New  market  of 
this  city,  and  is  duly  licensed  as  such  by  the 
council  thereof,  and  occupies  a  stall  therein, 
for  which  he  pays  the  rent  to  the  city,  ac- 
cording to  the  ordinances   on  the  subject; 
that  said  F.  Frommer  resides  in  the  county 
of  Henrico,  about  half  a  mile  outside  of  the 
corporate    limits    of    this    city,    and    that    his 
slaughter-pens  and  slaughter-houses  are  at 
the    place    of    his    residence,    and    that    he 
slaughters  there   all  cattle,  sheep,  &c.,  the 
meat  of  which  is  offered  by  him  for  sale  at 
his  said  stall  at  said  market;  that  he  is  the 
owner   of  two   wagons,   running   on   eliptic 
springs,  which   is  kept  by  him  at   his   said 
residence    in    the    county,    and    one    or    the 
other  of  which  is  used  by  him  daily  in  trans- 
porting   his    slaughtered    meat    from    said 
slaughter-house  every  day  to  the  said  Second 
market-house  in  said  city,  where  the  same 
is  to  be  sold,  and  in  carrying  back  such  of  said 
meat  as  may  not  be  sold,  after  the  market 
hours   are   over;   and   that   he   also   carries 
and  delivers,  during  and  after  market  hours, 
to  the  houses  of  such  of  his  customers  re- 
siding in  said  city  as  may  desire  the  same 
to  be  done,  any  meat  so  purchased  by  any 
of   them   from   him,  but   that   this   is   done 
without  reward  or  hire.    It  further  appeared 
that  said  wagons  are  given  in  by  said  F.  From- 
mer in  his  list  to  the  commissioner  of  the  rev- 
enue for  said  county  for  taxation,  according  to 
law,  as  a  part  of  his  personal  property  in 
said    county;    that    said    F.    Frommer   also 
sells  and  delivers  as  aforesaid  cured  meats 
chiefly,  but  not  exclusively,  of  his  own 
648     curing — he  occasionally  ♦buying  from 
commission     merchants    in    said    city 
such  cured  meats  as  he  may  need  for  his 
customers  over   and  above  what   he  cures 
himself,  which  meats  are  sent  to  him  by  the 
said    commission    merchants.     His    meats, 
which  are  cured  by  himself,  are  slaughtered 
and   cured  at  his  said   slaughter-houses  in 
said  county,  where  such  animals  as  he  pur- 
chases for  his  business  are,  when  their  con- 
dition requires  it,  fattened  before  slaughter. 

The  fine  imposed  upon  the  plaintiff  m 
error  in  this  case  was  because  of  his  refusal 
to  pay  a  license  tax  upon  his  wagons  em- 
ployed in  transporting  his  meats  from  his 
slaughter-pens,  situated  a  short  distance  out- 
side the  corporate  limits,  to  his  stall  in  the 
New  market,  and  also  delivering  meats  to 
his  customers  in  different  parts  of  the  city. 
The  city,  under  its  general  powers  of  tax- 
ation conferred  by  its  charter,  under  the  de- 
cision of  this  court  in  the  case  of  Ould  & 
Carrington  v.  The  City  of  Richmond,  23 
Gratt.  464,  might  have  imposed  this  tax. 
But  special  authority  is  conferred  upon  the 
city  authorities  by  the   71st  section  of  its 


charter,  in  terms  which  cover  this  case,  and 
leave  no  room  for  doubt  or  construction. 
That  section  provides  as  follows: 

§  71.  The  council  may  grant  or  refuse  li- 
censes to  owners  or  keepers  of  wagons, 
drays,  carts,  hacks  and  other  wheeled  car- 
riages kept  or  employed  in  the  city  for  hire, 
and  may  require  the  owners  or  keepers  of 
wagons,  drays  and  carts  using  them  in  the 
city,  to  take  out  a  license  therefor,  and  may 
require  taxes  to  be  paid  thereon,  and  subject 
the  same  to  such  regulations  as  they  may 
deem  proper,  and  prescribe  their  fees  and 
compensation.  * 

The  plaintiff  is  an  owner  of  wagons  which 
he  uses  in  the  city  in  pursuit  of  his  regular 
business,  which  is  conducted  in  the  city.  It 
is  difficult  to  conceive  any  just  or  reason- 
able ground  why  he  should  be  ex- 
648  empted  from  the  *license-tax  required 
by  the  city  authorities  under  the  fore- 
going provisions  of  the  city  charter.  His 
counsel,  in  this  court,  suggested  two 
grounds  for  such  exemption:  First,  that  it 
was  the  policy  of  the  law  to  relieve  butchers 
from  taxation  in  order  to  cheapen  the  ar- 
ticles of  prime  necessity,  which  he  furnishes 
to  the  people  of  the  city;  and  second,  be- 
cause he  lives  outside  of  the  corporate  lim- 
its; that  the  wagons  are  not  kept  in  the  city 
for  hire,  and  these  same  wagons  are  taxed 
as  personal  property  in  the  county  of  Henrico. 

As  to  the  first  suggestion,  it  is  sufficient  to 
remark  that  the  same  argument  was  zealously 
pressed  in  the  case  of  Sledd  v.  Common- 
wealth, 19  Gratt.  813.  But  this  court  held 
upon  the  construction  of  a  statute,  certainly 
not  more  comprehensive  in  its  terms  than 
the  provision  of  the  charter  above  referred 
to,  that  butchers  were  liable  to  the  tax. 

It  is  to  be  observed  that  the  tax  imposed  is 
for  a  license  to  use  his  wagons  on  the 
streets  of  the  city  in  the  pursuit  of  his  busi- 
ness in  the  city!  It  is  difficult  to  imagine 
why  the  owners  of  drays,  wagons  and  carts 
used  in  the  transportation  of  flour  in  the 
city  should  be  required  to  pay  a  license-tax, 
while  the  same  vehicles  used  in  transporting 
meats  are  to  be  fret  from  such  license-tax. 
Meat  is  certainly  no  more  an  article  of 
prime   necessity   than   bread. 

It  is  further  insisted  that  the  city  cannot 
impose  this  tax  because  these  wagons  are 
kept  in  the  county  of  Henrico,  and  are  taxed 
in  that  county.  But  the  question  is  not 
where  the  wagons  are  kept,  but  are  they 
used  in  the  city  in  the  business  of  the  butch- 
er, whose  place  of  business  is  in  the  city? 
If  so,  they  clearly  come  within  the  provi- 
sions of  the  charter,  as  liable  to  the  license- 
tax.  The  construction  of  the  city  ordinance, 
as  contended  for  by  the  counsel  for  plaintiff 
in  error,  cannot  be  maintained.  It  is  mani- 
fest that  the  ordinance  embraces  wag- 
650  ons  employed  ♦in  the  city,  as  well  as 
those  kept  in  the  city.  It  can  make  no 
difference  that  the  wagons  are  kept  on 
premises  just  outside  of  the  corporate  limits, 
if  they  are  used  or  employed  on  the  streets  of 
the  city  in  his  business  conducted  in  the  city. 

Nor  does  the  fact  that  the  county  of  Hen- 
rico taxes  these  same  wagons  as  personal 
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property  make  any  difference.  They  are  a 
part  of  the  personal  property  of  the  plaintiff 
in  error,  subject  to  taxation.  It  is  in  no 
sense  a  double  tax;  the  city  does  not  tax 
them  as  property,  but  simply  requires  a  li- 
cense for  the  privilege  of  using  its  streets 
in  the  conduct  of  his  business  in  the  city. 
The  city  •  is  subjected  to  constant  and 
enormous  expense  in  repairing  and  keeping 
its  streets  in  order.  This  license-tax  is  in- 
tended to  meet  in  part  this  heavy  burden ;  and 
it  is  not  only  a  legitimate  but  a  most  appropriate 
riieans  of  reimbursing  the  city,  because  it  is  the 
use  of  vehicles  on  its  streets  that  causes,  in 
the  main,  their  wear  and  tear. 

We  are  therefore  of  opinion  that  there 
is  no  error  in  the  judgment  of  the  hustings 
court,  and  that  the  same  be  affirmed. 

It  is  proper  to  remark  that  there  may  be 
a  question  whether  this  court  has  jurisdic- 
tion in  this  case,  it  having  originated  before 
the  police  justice  and  the  fine  being  only 
ten  dollars,  but  we  do  not  deem  it  necessary 
to  pass  upon  that  question,  inasmuch  as  we 
affirm  the  judgment  of  the  court  below,  and 
as  it  is  desirable  that  the  question  should 
be  settled  upon  its  merits. 

Judgment  affirmed. 
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^Fechheimer  v.  National  Exchi  Bank 
of  Norfolk. 

March    Terra,    1879,    Richmond. 


I*  &  S  carried  on  two  stores  in  Norfolk,  on  premises 
of  which  they  held  leases.  On  the  8th  of  May, 
1866,  they  conveyed  to  F  all  their  goods  in  these 
stores,  all  debts  due  them,  and  the  leasehold  prem- 
ises, in  trust  to  pay  certain  specified  debts,  -with 
authority  to  take  possession,  sell  the  goods, , and  col- 
lect the.  debts.  On  the  15th  of  May  W  sued  L  & 
S  in  assumpsit  for  $913.30,  And  on  the  same  d^y 
sued  out  an  attachment  against  their  effects,  and 
this  attachment  was  levied  on  all  the  goods  and 
debts  at  the  two  stores,  which  were  taken  possession 
of  by  the  sergeant  of  the  city.  On  the  same  15th 
of  May,  but  two  or  three  hours  after  the.  attach- 
ment of  W  was  levied,  the  National  Exchange  Bank 
of  Norfolk  sued  out  an  attachment  against  the  prop-, 
erty  of  L  &  S,  claiming  a  debt  of  $11,665,  and  this 
attachment  was  levied  by  the  ssftne  officer  upon  the 
goods,  &c.,  in  his  hands  under  the  other  attach- 
ment, and  also  upon  the  leaseholds  of  the  two 
houses.  In  this  case  F  interpleaded,  and  there 
was  a  verdict  and  judgment  in  his  favor;  and 
afterwards  the  suit  of  W  was  dismissed.  F  then 
sued  the  Bank  in  an  action  of  trespass  on  the  case 
for  the  damages  he  had  sustained  by  the  levy  of 
their  attachment — Held: 

1.  Practice — Remedleft. — Though  at  common 
law  action  on  the  case  was  the  proper  remedy  so 
far  as  the  goods,  &c.,  embraced  in  the  first  at- 
tachment were  involved,  and  trespass  zn  et  armis 
was  the  remedy  as  to  the  leaseholds  which  were 
not  levied  on  by  the  first,  yet  as  under  the  Vir- 
ginia statute  case  may  be  brought  wherever  the 
action  of  trespass  zn  et  armis  could  be  brought, 
the  action  on  the  case  was '  properly  brought  to 
recover  the  damages  sustained  as  to  all  the  prop- 
erty attached. 


a.  "Wronarfvl  Levy— Damases. — ^F  has  a  rifht 

to  recover  from  the  Bank  all  the  damages  he  lutt 

sustained  by  the  levy  of  the  attachment  of  the  Bank 

upon   two  storehouses   held  under  lease,  and  the 

withholding  the  possession   from  htm. 

652  *^    Joint  and  Several  tttablllty.— 

If  th^  attaching  creditors  had  been  joint  tres* 
passers  in  seizing  and  detaining  the  attached  ef- 
fects, then  they  would  have  been  jointly  and 
severally  liable  for  the  whole  amount  of  the  dam- 
age resulting  from  such  joint  trespass.  But  their 
acts  in  so  seizing  and  detaining  said  effects  hav- 
ing been  several,  they  are  liable  severally  for  the 
damage  resulting  from  their  several  act. 

4.  Bvldence — ^Admliistbllity. — ^The  attadi- 
ments  and  returns  of  the  officer  thereon  showing 
that  the  property  was  held  under  both  attach- 
ments, parol  evidence  is  not  admissible  to  prove 
that  it  was  held  exclusively  under  the  first  at- 
tachment. 

6.     Same — Purposes   of   Admission. — If  the 

plaintiff  seeks  to  introduce  a  copy  of  the  record 
in  the  attachment  suit  for  the  purpose  of  showing 
the  existence  of  said  record  and  how  the  case 
therein  mentioned  had  been  disposed  of,  it  can 
only  be  done  by  its  being  introduced  for  all  the 
purposes  for  which  it  may  properly  be  available 
to   either   party. 

This  was  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  the  city  of  Norfolk, 
brought  in  September,  1867,  by  Martin  S. 
Fechheimer  against  the  National  Exchange 
Bank  of  Norfolk,  to  recover  the  damages 
alleged  by  the  plaintiff  to  have  been  sus- 
tained by  the  levy  of  an  attachment,  at  the 
suit  of  the  said  National  Exchange  Bank  of 
Norfolk,  upon  certain  goods,  wares  and 
merchandise,  debts,  books,  &c.,  and  two 
leasehold  interests  in  two  storehouses,  all  in 
the  city  of  Norfolk,  the  same  having  been 
attached  as  the  property  of  Lublin  &  Stein* 
er,  but  which  the  plaintiff  claimed  to  be  his, 
and  to  have  been  in  his  possession  at  the  time 
of  the  levy.  On  the  trial  of  the  cause  there 
was  a  verdict  and  judgment  for  the  de- 
fendant, and  a  writ  of  error  to  this  court. 

In  the  progress  of  the  trial  the  plaintiff 
took  several  exceptions  to  rulings  of  the 
court,  marked,  respectively,  A,  B,  C,  D.  E 
and  F,  the  last  being  to  the  refusal  of  the 
court  to  set  aside  the  verdict  on  the  grounds 
that  the  verdict  was  contrary  to  the  Taw  and 
the   evidence,  and  that  the  court  had 

653  given  an  erroneous  *instruction  to  the 
jury  at  the  instance  of  the  defendant, 

•and  had  refused  to  give  an  instruction  asked 
for  by  the  plaintiff.  In  this  exception  all 
the  facts  proved  are  set  out. 

It  appeared  that  Lublin  &  Steiner  were 
merchants  carrying  on  two  stores  in  the 
city  of  Norfolk,  in  houses  which  they  held 
under  leases.  One  of  these  was  No.  9  east 
Market  square,  and  the  other  No.  11  c^st 
Main  street.  On  the  8th  of  May,  1866,  they 
conveyed  to  the  plaintiff,  Fechheimer,  all 
their  goods  in  these  stores,  all  debts  due 
them,  and  the  leaseholds,  in  trust  to  pay 
certain  debts  named  in  a  schedule  attached 
to  the  deed,  with  authority  to  take  posses- 
sion and  sell  the  goods  and  collect  the  debts, 
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and  for  this  purpose  to  employ  the  neces- 
sary agents  and  clerks  to  attend  to  the  business. 
On  the  15th  of  May,  1866,  Wm.  T.  Dixon 
&  Brother  sued  Lublin  &  Steiner  in  assump- 
sit in  the  corporation  court  of  the  city  of 
Norfolk  to  recover  a  debt  of  $913.30,  which 
they  claimed  to  be  due  them;  and  on  the 
sanie  day  sued  out  an  attachment  against 
their  effects.  And  this  attachment  was  lev- 
ied on  all  the  goods  and  debts  at  the  two 
stores,  which  were  taken  possession  of  by  the 
sergeant  of  the  city.  These  plaintiffs  did  not 
file  a  declaration  in  their  action,  and  at  the 
September  term  (1866)  of  the  court  the  suit 
was  dismissed  by  order  of  the  court.  The 
record  in  this  case  is  referred  to  as  No.  2. 

On  the  same  15th  of  May.  1866,  but  two 
or  three  hours  after  the  attachment  of  Dix- 
on &  Bro.  was  levied,  the  National  Ex- 
change Bank  of  Norfolk  sued  out  an  attach- 
ment against  the  property  of  Lublin  & 
Steiner,  claiming  a  debt  of  $11,665.47,  and 
this  attachment  was  levied  by  the  same  of- 
ficer upon  the  goods,  &c..  in  his  hands  under 
the  other  attachment,  and  also  upon  the 
leaseholds  of  the  two  storehouses. 

654  *In     this     case     Fechheimer     inter- 
pleaded, claiming  that  all  the  property 

levied  on  was  his,  and  that  he  was  in  pos- 
session of  it  at  the  time  of  the  levy  of  the 
attachment.  This  attachment  case  came  on 
to  be  tried  at  the  July  term  of  the  court, 
and  after  a  trial  which  lasted  from  the  5th 
to  the  25th  of  the  month,  the  jury  found  a  ver- 
dict that  "Fechheimer  has  title  to  the  property 
levied  upon  by  the  attachment  sued  out  by  the 
National  Exchange  Bank  of  Norfolk,"  and  the 
court  rendered  a  judgment  that  the  said  prop- 
"  crty  be  discharged  from  the  said  levy,  and  that 
the  sergeant  of  the  city  do  forthwith  dehver 
the  said  property  to  the  said  Fechheimer, 
his  agents  or  attorneys;  but  this  order  is  not 
to  affect  the  authority  of  the  said  sergeant  to 
hold  the  same  for  any  other  cause  than  the 
levy  aforesaid.  This  case  is  referred  to  in 
this  cause  as  record  No.  1.  The  other  facts 
in  the  case,  and  the  questions  involved  in 
the  exceptions,  are  sufficientlv  stated  by 
JUDGE  MONCURE  in  his  op'inion. 

Scarburg  &  Duflfield,  for  the  appellant. 
W-  H.  C.  Ellis,  for  the  appellee. 

MONCURE,  P.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  the  circuit 
court  erred  in  overruling  the  motion  of  the 
plaintiff  in  error  to  set  a<^ide  the  verdict  and 
grant  him  a  new  trial,  "because  the  said 
verdict  is  contrary  to  law  and  to  the  evi- 
dence produced  before  the  jury  at  the  trial 
of  this  cause,"  as  stated  in  the  last  bill  of 
exceptions,  marked  "F,"  in  which  are  certi- 
fied the  facts  proved  at  the  trial  of  cause. 

It  was  proved  as  a  fact  in  the  cause,  that 
at  the  time  of  the  levy  of  the  attach- 

655  ment  referred    to  in  said  certificate    *sued 
out  by  the  defendant,  the  National  Ex- 
change Bank  of  Norfolk,  against  the  estate 
of    T,T'b1»n    &    St'^iner    for   the    amount    of    a 

.  debt  of  which  the  principal  was  $11,665.47, 


claimed  by  the  former  to  be  due  to  it  by 
the  latter,  the  property  so  levied  on^  to- wit: 
"all  the  goods,  wares  and  merchandise,  con- 
sisting of  boots,  shoes,  &c.,  at  the  stores 
No.  9  Market  square  and  ii  Main  street, 
Norfolk,  Virginia,  and  also  on  the  unex- 
pired terms  of  the  leases  of  said  stores/' 
was  the  property  of  the  said  plaintiff  in  er- 
ror, Martin  S.  Fechheimer,  as  claimed  by 
him,  and  not  the  property  of  the  said  Lublin 
&  Steiner,  as  contended  by  the  defendant  in 
error,  the  National  Exchange  Bank  of  Nor- 
folk, aforesaid.  It  also  appears  from  the 
facts  set  forth  in  said  certificate  that  the  said 
attachment  was  levied  on  the  said  property 
at  the  instance  and  request  of  the  said  de- 
fendant in  error.  And  although  it  appears 
that  at  the  time  of  such  levy  the  said  prop- 
erty, except  "the  unexpired  terms  of  the 
leases  of  said  stores,"  was  subject  to  a  levy 
which  had  previously,  on  the  same  day, 
been  made  thereon  by  the  same  officer,  under 
another  attachment  sued  out  in  the  same  court 
by  William  T.  Dixon  &  Brother  against  the 
estate  of  the  said  Lublin  &  Steiner,  for  a  debt 
claimed  by  the  former  to  be  due  to  them  by  the 
latter,  the  principal  of  which  is  $913.30,  with 
interest  and  costs;  and  that  the  said  property 
on  which  the  attachment  in  favor  of  William 
T.  Dixon  &  Brother  was  levied  as  aforesaid, 
remained  subject  to  both  of  the  said  attach- 
ments until  the  25th  day  of  July,  1866,  when  a 
verdict  and  judgment  were  rendered  in  favor  of 
the  plaintiff  in  error,  the  said  Martin  S.  Fech- 
heimer, on  his  petition  of  interpleader  in  the 
said  attachment  case  of  the  National  Exchange 
Bank  of  Norfolk  against  the  said  Lublin  & 
Steiner,  and  continued  subject  to  the  said  at- 
tachment in  favor  of  the  said  William  T.  Dix- 
on &  Brother  until  two  or  three  days  after  the 
day  and  year  last  aforesaid,  when  pos- 
656  session  of  *the  said  property  was  de- 
livered by  the  sergeant  to  the  plaintiff, 
Martin  S.  Fechheimer,  by  the  direction  of  the 
counsel  of  the  said  Dixon  &  Brother,  upon  the 
advice  of  the  counsel  of  the  National  Ex- 
change Bank  of  Norfolk  aforesaid,  to  the 
counsel  of  the  said  Dixon  &  Brother,  for  the 
reason  that  the  said  Martin  S.  Fechheimer 
had  established  his  title  to  the  said  property. 
Without  deciding,  therefore,  what  amount 
of  damage  the  plaintiff  is  entitled  to  re- 
cover, for  the  seizure  and  detention  of  his 
said  property,  against  the  defendant  under  the 
said  attachment  of  the  latter — ^that  being  a 
question  of  fact  for  the  jury  to  decide,  with 
the  aid  of  the  court  in  the  solution  of  any 
question  of  law  which  may  arise  in  the  course 
of  enquiryastothe  said  fact — it  seems  to  be  very 
clear  that  there  ought  to  have  been  a  ver- 
dict and  judgment  in  the  cause  in  favor  of 
the  said  plaintiff  instead  of  the  said  defend- 
ant, and  that  the  circuit  court  theref(>re 
erred  in  overruling  the  motion  of  the  plain- 
tiff to  set  aside  the  verdict  and  grant  him 
a  new  trial  as  aforesaid. 

In  regard  to  the  unexpired  term  of  the 
leases  of  said  stores,  which  was  conveyed 
with  the  other  property  aforesaid  by  said 
Lublin  &  Steiner  to  said  Fechheimer.  the 
same  was  not  included  in  the  lew  of  the 
said  attachment  in  favor  of  the  said  Dixun 
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&  Brother,  but  was  included  in  the  levy  of 
the  said  attachment  in  favor  of  the  Na- 
tional Exchange  Bank  of  Norfolk  aforesaid. 
For  damages  arising  from  the  unlawful 
seizure  and  detention  of  the  said  leasehold 
estates  under  the  said  attachment  in  favor 
of  the  National  Exchange  Bank  of  Norfolk 
against  the  said  Lublin  &  Steiner,  an  action 
of  trespass  vi  et  armis  at  common  law  was 
the  proper  remedy.  And  the  Code,  ch.  145, 
§  6,  p.  995,  provides  that  "in  any  case  in 
which  an  action  of  trespass  will  lie,  there 
may  be  maintained  an  action  of  trespass  on 
the  case."  The  latter  is  the  form  of  action 
in  this  case.    It  is  perfectly  clear,  therefore, 

that  in  regard  to  the  said  leasehold 
657    estates,  the  bright  of  action  exists;  and 

that  is  enough  to  show  that  the  circuit 
court  erred  in  overruling  the  motion  to  set 
aside  the  verdict  and  grant  a  new  trial  as 
aforesaid. 

But  in  regard  to  the  other  property  on 
which  the  said  attachment  in  favor  of  the 
National   Exchange    Bank  of   Norfolk   was 
levied^being  the  same  property  on  which 
the  said  attachment  in  favor  of  said  Dixon 
&  Brother  was  levied  as  aforesaid — ^both  of 
the  said  attachments  were  actually  levied  on 
the  said  property,  and  were  certainly  intend- 
ed so  to  be  by  the  plaintiffs  therein  riespec- 
tively.    Certainly  the  detention  of  the   said 
property  thereafter  b^  the  officer  who  made 
the  said  levies  was  with  the  consent  and  ap- 
probation   and    upon    the    responsibility   of 
the  plaintiffs  respectively,  at  whose  instance 
the  said  property  was  so  detained.   It  is  un- 
necessary, and  would  be  premature  now,  to 
decide  in  what  proportion  the  said  plaintiffs 
would   be   so    liable.     That    several   attach- 
ments may  successively  be  levied  upon  the 
same  property,  is  perfectly  clear  and  a  fact 
of  frequent  occurrence.   It  would  be  strange 
if   by   levying   an   attachment   for   a    small 
debt   upon    property   worth    ten    times    the 
amount  of  the  debt,  the  property  should  be 
exempt  from  the  levy  of  any  other  attach- 
ment until  it  should  be  discharged  from  the 
first  attachment.     The  Code,  ch.  148,  §  26,  p. 
1015,    expressly    provides    that    "the    attach- 
ment first  served  on  the  same  property,  or  on 
the  person  having  the  property  in  posses- 
sion, shall  have  priority  of  lien."  Certainly  the 
levy  of  the  second  attachment  in  this  case  on 
the  property  in  question  was  at  the  instance 
and  with  the  consent  of  the  attaching  creditor 
and  his  counsel,  and  the  said  creditor  is  there- 
fore liable  for  any  damages  which  may  be 
sustained   by   any   person   by   reason   of   a 
wrongful  seizure  or  detention  of  such  prop- 
erty.   In  this  case  the  debt  claimed  by  the 
first  attaching  creditor  was  small  com- 
658     pared  with  that  claimed  *by  the  second 
attaching   creditor.     It   is   not   improba- 
ble that  if  the  first  had  been  the  only  attach- 
ment in  the  case,  there  might  have  been  a 
replevin  of  the  property,  which  would  have 
prevented   any  damage  to  the   claimant  by 
reason  of  the  seizure  and  detention  of  the 
property;  whereas  the  large  amount  of  the 
aggregate  of  the  claims  of  the  two  attach- 
ing creditors  might  have   deterred  or  pre- 
vented   the    claimant    from    replevying    it. 


But  we  repeat  that  we  do  not  mean  to  inti- 
mate in  this  opinion,  in  the  slightest  degree, 
what  ought  to  be  the  measure  and  propor- 
tion of  the  damages  to  which  the  different 
attaching  creditors  would  or  ought  to  be 
held  liable  in  such  a  case.  At  common  law 
the  form  of  action  against  the  second  at- 
taching creditor  for  the  seizure  and  deten- 
tion of  the  same  property  levied  upon  by  the 
first  attaching  creditor  would  have  been 
trespass  on  the  case,  the  form  pursued  in 
this  instance.  But  as  by  the  statute  now  in 
force,  that  form  may  be  pursued  when  the 
cause  of  action  is  trespass  vi  et  armis,  there- 
fore one  action  of  trespass  on  the  case  will 
cover  a  cause  of  action,  though  at  common 
\aw,  as  to  part  of  it,  trespass  on  the  case, 
and  as  to  the  other  part,  trespass  vi  et 
armis,  would  have  been  the  proper  remedy. 

The  court  having  thus  disposed  of  the  prin- 
cipal question  in  the  case,  to-wit:  whether 
the  circuit  court  erred  in  overruling  the  de- 
fendant's motion  for  a  new  trial  because 
the  verdict  was  contrary  to  the  law  and  the 
evidence,  which  arises  on  the  last  bill  of  ex- 
ceptions in  the  case,  marked  "F,"  will  now 
take  notice  of  the  other  bills  of  exceptions, 
or  such  of  them  as  may  seem  to  require 
notice.     And    first,    as    to 

Bill  of  exceptions  marked  "A": 
We  do  not  think  that  the  circuit  court 
erred  in  refusing  to  give  the  instruction 
asked  for  by  the  plaintiff  as  mentioned  in  that 
bill  of  exceptions.  That  instruction  assumes 
that  the  defendant  is  liable  for  the  whole 
659  amount  *of  damage  sustained  by  the 
plaintiff  from  the  seizure  and  detention  of 
his  property  therein  mentioned,  without  re- 
gard to  any  liability  therefor  of  the  first  at- 
taching creditors.  If  the  attaching  creditors 
had  been  joint  trespassers  in  seizing  and 
detaining  the  attachments,  then  such  tres- 
passers would  have  been  jointly  and  sever- 
ally liable  for  the  whole  amount  of  the 
damage  resulting  from  such  joint  trespass. 
But  their  acts  in  so  seizing  and  detaining 
said  effects  were  several;  and  they  are  only 
liable  severally  for  the  damage  resulting 
from  their  several  acts.  The  instruction,  in 
the  form  in  which  it  was  asked  for,  was 
calculated  to  mislead  the  jury,  and  ought  to 
have  been  so  modified  as  to  inform  the  jury 
of  the  extent  of  the  appellee's  liability  as 
aforesaid.    Second,  as  to 

Bill  of  exceptions  marked  "B": 
We  think  that  the  circuit  court  erred  in 
refusing  to  give  the  instruction  asked  for 
by  the  plaintiff,  and  set  out  in  this  bill  of 
exceptions;  >yhich  is,  that  if  the  jury  belie\;e 
from  the  evidence  that  it  proves  what  it 
tends  to  prove  as  stated  in  said  bill,  then 
the  levies  mentioned  in  the  said  first  bill  of 
exceptions,  marked  "A,"  and  which  were 
made  upon  the  goods,  wares  and  merchan- 
dise and  leaseholds  mentioned  in  the  said 
first  bill  were  wrongful,  and  that  as  to  the  said 
leaseholds  the  defendant  in  this  action  is  lia- 
ble to  the  plaintiff  in  this  action  for  damages 
therefor,  and  also  for  the  detention  of  the  said 
leaseholds  from  the  possession  of  the  said 
plaintiff,  and  that  the  defendant's  said  liability 
is  for  such  damages  as  will  compensate  the 
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plaintiff  for  the  injury  sustained  by  him  as  to 
the  said  leaseholds  by  reason  of  the  said 
levies  and  the  detention  aforesaid  of  the 
said  leaseholds  from  the  possession  of  the 
said  plaintiff.  The  attachment  in  favor  of 
the  National  Exchange  Bank  of  Norfolk, 
but    not    the    attachment   in    favor   of 

660  Wm.  T.  Dixon  &  Bro..  having  *been 
levied   upon   the    said   leaseholds,    the 

former  plaintiff  is  exclusively  liable  for  the 
said  damages.    Third,  as  to 

Bill  of  exceptions  marked  "C": 
We  think  the  circuit  court  erred  in  over- 
ruling the  objection  of  the  plaintiff  to  the 
introduction  of  "W.  H.  C.  Ellis,  a  witness, 
to  testify  that  the  sergeant  of  the  city  of 
Norfolk  held  the  goods,  wares  and  merchan- 
dise and  leaseholds  mentioned  in  the  said 
first  bill  of  exceptions,  marked  *A,*  as  afore- 
said, under,  or  under  color  of,  the  attach- 
ment mentioned  in  the  record  set  out  in  the 
plaintifFs  said  first  bill  of  exceptions,  of 
which  the  No.  2  therein  mentioned  is  a 
copy,  and  not  under,  or  under  color  of,  the 
attachment  mentioned  in  the  record  set  out 
in  the  plaintiff's  said  first  bill  of  exceptions, 
of  which  the  No.  1  therein  mentioned  is  a 
copy."  We  think  -that  the  said  attachments 
and  returns  thereon  show  that  the  said 
goods,  &c.,  and  leaseholds  were  not  held  by 
the  said  sergeant,  as  the  testimony  of  the 
said  witness  tends  to  show  they  were  held, 
and  cannot  be  contradicted  by  parol  testi- 
mony.  Fourth,  as  to 

Bill  of  exception  marked  "D": 
It  is  stated  in  that  bill,  that  at  the  trial  of 
the  cause  "the  plaintiff,  to  maintain  the  is- 
sue joined  on  his  part,  offered  to  introduce 
in  evidence  before  the  jury  an  authenti- 
cated copy  of  a  record,  which  is  the  same 
mentioned  in  the  plaintiff's  first  bill  of  excep- 
tions marked  *A,*  and  is  therein  referred  to  as 
marked  'No.  3,'  for  the  purpose  of  showing 
the  existence  of  said  record  and  how  the  case 
therein  mentioned  had  been  disposed  of;  but 
the  defendant,  by  its  counsel,  objected  to 
the  introduction  of  the  said  copy  of  the  said 
record  in  evidence  before  the  jury,  unless 
the  same  should  be  introduced  for  all  the 
purposes  for  which  it  might  be  properly 
available  to  either  party;  and  the  court  sus- 
tained the  said  objection  of  the  defendant, 
and  refused  to  allow  the  said  copy  of 

661  the  said  record  to  be  ♦introduced  in 
evidence,  unless  the  same  should  be  in- 
troduced by  both  parties  for  all  the  pur- 
poses for  which  it  might  properly  be  avail- 
able to  either  party;  to  which  ruling  of  the 
court  the  plaintiff  excepted,"  &c.;  "and  then 
the  plaintiff  introduced  in  evidence  the  said 
copy  of  the  said  record,  reserving  the  bene- 
fit of  and  not  waiving  his  said  exception." 
We  think  there  is  no  error  in  the  said  rul- 
ing of  the  court.    Fifth,  and  lastly,  as  to 

Bill  of  exceptions  marked  "E": 

It  is  stated  in  that  bill,  that  after  the  jury 
were  sworn  to  try  the  issue  joined  in  the 
case,  and  after  all  the  evidence  on  both 
sides  had  been  produced,  which  evidence 
tends  to  prove  the  facts  certified  in  the 
plaintiff's  sixth   bill  of  exceptions,   marked 


"F,"  the  defendant  moved  the  court  to  in- 
struct the  jury  as  follows: 

"If  the  jury  believe  from  the  evidence  that 
before  the  attachment  of  the  National  Ex- 
change Bank  against  Lublin  &  Steiner  was 
levied  by  the  sergeant,  he  had  taken  the  prop- 
erty in  his  return  mentioned  out  of  the  pos- 
session of  Lublin  &  Steiner  or  Fechheimer, 
by  virtue  or  under  color  of  a  prior  attach- 
ment issued  in  the  suit  of  Dixon  &  Bro., 
then  pending,  and  that  he  kept  the  actual 
possession  of  said  property  and  held  the 
same  by  virtue  or  under  color  of  the  said 
attachment  of  Dixon  &  Bro.  until  and  after 
the  verdict  of  the  jury  and  the  judgment  of 
the  court  in  the  case  mentioned  in  the  rec- 
ord of  which  the  No.  i  mentioned  in  the 
plaintiff's  first  bill  of  exceptions  ('A')  is  a 
copy,  and  then  delivered  the  said  property  to 
the  said  Fechheimer  in  consequence  of  the  in- 
structions of  said  Dixon  &  Bro.,  or  their  coun- 
sel, so  to  do,  they  ought  to  find  for  the  de- 
fendant." 
The   court  gave   the   said  instruction,  to 

which  the  plaintiff  excepted. 
662        ♦We    think   that   the    record    shows 

that  after  the  attachment  of  the  National 
Exchange  Bank  against  Lublin  &  Steiner  was 
levied  by  the  sergeant,  which  was  on  the  same 
day,  though  after  the  attachment  of  said  Dixon 
&  Bro.  was  levied,  he  kept  the  actual  posses- 
sion of  said  property,  and  held  the  same  by 
virtue  or  under  color  of  both  of  the  said  at- 
tachments until  and  after  the  verdict  of  the 
jury  and  the  judgment  of  the  court  on  the  said 
verdict  in  favor  of  the  said  Fechheimer,  on 
his  interpleader,  in  the  attachment  of  the 
National  Exchange  Bank  of  Norfolk  afore- 
said, and  then  delivered  the  said  property  to 
the  said  Fechheimer,  in  consequence  both 
of  the  said  verdict  and  judgment  in  favor  of 
the  said  Fechheimer,  and  of  the  instruc- 
tions of  said  Dixon  &  Bro.,  or  their  counsel 
so  to  do.  The  said  instruction  was  there- 
fore not  warranted  by  the  facts  of  the  case  as 
certified  by  the  court,  which  erred  in  givmg 
the  said  instruction  to  the  jury.  The  court 
is  therefore  of  the  opinion  that  the  judg- 
ment of  the  said  circuit  court,  to  which  a 
writ  of  error  and  supersedeas  were  awarded 
by  this  court  in  this  case  is  erroneous  for 
the  reasons  and  on  the  grounds  aforesaid, 
and  ought  to  be  reversed  and  annulled,  the 
said  verdict  set  aside,  and  the  cause  re- 
manded to  the  said  circuit  court  for  a  new 
trial  to  be  had  therein  in  conformity  with 
the  foregoing  opinion. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  a  written  opinion  of  the  court,  filed  with 
the  record,  that  the  said  judgment  of  the 
said  corporation  court  is  erroneus.  There- 
fore it  is  considered  and  adjudged  that  the 
said  judgment  be  reversed  and  annulled, 
and  that  the  plaintiff  recover  against  the 
defendant  his  costs  by  him  expended  in  the 
prosecution  of  his  writ  of  error  and 
683  supersedeas  aforesaid  ♦here.  And  it  is 
further  considered  and  adjudged  that 
the  verdict  rendered  by  the  jury  in  the  said 
case  be  set  aside,  and  the  cause  remanded 
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to  the  said  corporation  court  for  a  new  trial  to 
be  had  therein  in  conformity  with  the  said 
opinion  filed  as  aforesaid;  which  is  ordered 
to  be  certified  to  the  said  corporation  court 
of  the  city  of  Norfolk. 

Judgment  reversed. 


664  "^Old  Dom.  Steamship  Cov  v.  Burck- 

hardt. 

March    Term,    1879,    Richmond. 

f.  Fraud — Innocent  Purchaser.* — Where  a 
vendee  obtains  possession  of  a  chattel  with  the  in- 
tention by  the  vendor  to  transfer  both  the  property 
and  possession,  although  the  vendee  has  committed 
a  false  and  fraudulent  misrepresentation  in  order  to 
effect  the  contract  and  obtain  the  possession,  the 
property  vests  in  the  vendee  until  the  vendor  has 
done-  some  act  to  disaffirm  the  transaction.  And 
the  legal  consequence  is,  that  if  before  the  dis- 
affirmance the  fraudulent  vendee  has  transferred 
either  the  whole  or  a  partial  interest  in  the  chattel 
to  an  innocent  transferee,  the  title  of  such  trans- 
feree is  good  against  the  vendor.  Quoted  by 
Chkistian,   J.,   with   approbation. 

2.  Same — Rtffhta  of  Innocent  Pnrchaser. — 
Upon  the  sale  of  a  chattel,  to  be  paid  for  on  de- 
livery, if  possession  is  delivered  without  the  pay- 
ment, and  before  the  vendor  claims  the  chattel  it  is 
told  by  the  vendee  to  an  innocent  purchaser  and 
paid  for,  the  vendor  cannot  recover  the  chattel 
from   the   innocent   purchaser. 

8.  Same— Vendor  Retalnlnar  Tltle.f — But  if 
there  has  not  been  a  contract  of  sale,  but  only  a 
transfer  of  possession,  to  become  a  contract  of  sale 
when  payment  is  made,  the  person  in  possession  has 
no  title  to  the  chattel,  and  can  therefore  convey 
none  to  an  innocent  purchaser,  and  the  owner  may 
recover  the  chattel. 

4.  Same — Dedaton  tn  This  Case. — In  this 
case  held  there  was  a  contract  of  sale  as  well  as 
delivery,  and  though  the  vendee  failed  to  pay,  the 
vendor  could  not  recover  the  chattel  from  an  in- 
nocent  purchaser   for   value. 

This  was  an  action  of  detinue  in  the  cir- 
cuit court  of  the  city  of  Richmond,  brought 
by  Frederick  Burckhardt  against  the  Old 
Dominion  Steamship  Company,  to  recover 
ninety  tierces  of  stearine,  of  the  value  of 
$3,600.  The  defendant  pleaded  non  detinet, 
and  it  was  agreed  that  any  defence  might 
be  made  under  that  plea  that  might  be  made 
under   any   proper   special    plea. 

665  ♦When  the  cause  was  called  for  trial 
the  parties  agreed  to  dispense  with  a 

jury  and  submit  the  whole  matter  of  law 
and  fact  to  the  court;  and  the  court  having 
heard  the  evidence  and  argument  of  coun- 
sel, rendered  judgment  in  favor  of  the  plain- 

*Frand — Innocent  Parcliafiera. — The  rule* 
laid  down  in  the  first  and  second  hcadnote  arc  based 
en  well-settled  principles  of  law.  See  generally  15 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  163;  Jones  v. 
Christian.  86  Va.    1017. 

tSame — Vendor  Itetalnlnir  Title. — As  sus- 
taining the  proposition  contained  in  the  third  head- 
note  where  possession  is  delivered  b'tt  the  title  to  the 
pmrcrty  retained,  see  McCorab  v.  Donald,  82  Va. 
903,    citing   the   principal    case. 


tiff  for  the  ninety  tierces  of  stearine,  or  the 
alternative  value  of  $3,332.67,  with  interest 
and  costs. 

The  defendants  excepted  to  the  judgment 
of  the  court,  and  the  exception  contained  all 
the  evidence.  And  they  then  moved  the 
court  for  a  new  trial;  which  motion  the 
court  overruled;  and  they  again  excepted. 
And  the  court  certified  the  facts  and  the 
evidence  to  be  as  set  forth  in  the  first  bill 
of  exceptions.  And  thereupon  the  Old  Do- 
minion Steamship  Company  obtained  a  writ 
of  error  and  supersedeas  to  this  court.  The 
view  of  the  evidence  taken  by  this  court  is 
shown  in  the  opinion  of  CHRISTIAN,  J. 

Crump  and  Sands,  Leake  &  Carter,  for 
the  appellants. 

Stallo  &  Kittridge  and  Berkeley  &  Berke- 
ley, for  the  appellee. 

CHRISTIAN,  J.,  delivered  the  opinion  of 
the  court. 

This  is  a  case  before  us  on  a  writ  of  error 
to  a  judgment  of  the  circuit  court  of  the 
city  of  Richmond.  The  action  was  detinue 
for  ninety  tierces  of  stearine  in  the  posses- 
sion of  the  Old  Dominion  Steamship  Com- 
pany, and  claimed  as  the  property  of  Burk- 
hardt,  a  merchant  resident  in  the  city  of 
Cincinnati.  In  the  circuit  court  a  jury  was 
waived  by  the  parties,  and  both  matters  of 
law  and  fact  submitted  to  the  court  for  its 
decision.  The  circuit  court  found  in  favor 
of  the  defendant  in  error  (Burckhardt).  and 
pronounced  its  judgment  in  his  favor 
666  *against  the  plaintiff  in  error  for  the 
ninety  tierces  of  stearine  of  the  value 
of  $3,332.67,  if  to  be  had,  or  the  value  there- 
of if  not  to  be  had,  with  interest  on  said 
value,  to  be  computed  after  the  rate  of  six 
per  centum  per  annum,  from  the  2d  day  of 
May,  1876,  until  paid,  and  costs. 

There  was  a.  demurrer  to  the  declaration, 
which  w^as  afterwards  withdrawn.  The  only 
plea  tendered  was  non  detinet,  and  on  that 
issue  alone  the  cause  was  heard  and  de- 
termined in  the  circuit  court-  A  motion 
was  made  ,by  the  plaintiff  in  error  to  set 
aside  the  judgment  and  grant  a  new  trial, 
which  motion  was  overruled.  A  bill  of  ex- 
ceptions, setting  out  the  evidence,  was  ten- 
dered and  signed  and  sealed  by  the  court. 
And  thereupon  the  plaintiff  in  error  applied 
to  this  court  for  a  writ  of  error;  which  was 
accordingly  awarded. 

The  question  we  have  to  determine  is, 
was  the  judgment  of  the  court  upon  the  evi- 
dence appearing  in  the  record  before  us  er- 
roneous? And  first,  it  is  to  be  premised  that 
the  question  as  to  how  the  appellate  court 
will  regard  and  give  effect  to  a  bill  of  ex- 
ceptions in  which  the  evidence  and  not  the 
facts  proved  are  certified,  in  a  case  tried  by 
the  court  without  a  jury,  and  where  the  evi- 
dence is  conflicting,  is  a  question  not  definitely 
settled  by  the  decisions  of  this  court. 

There  is  certainly  some  conflict  of  au- 
thority on  this  point.  Some  of  the  cases 
hold  that  the  same  rule  is  to  be  applied  to  a 
case  where  a  jury  is  waived  and  the  case  is 
tried  by  the  court  upon  the  law  and  facts,  as 
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to  a  case  where  there  is  a  verdict  of  a  jury; 
and  that  in  both  cases  where  the  evidence  (and 
not  facts  proved)  is  certified,  and  the  evidence 
is  conflicting,  the  bill  of  exceptions  must  be 
taken  as  a  demurrer  to  the  evidence,  and  so 
regarding  it,  the  appellate  court  will  only 
reverse  when  it  appears  that  by  rejecting 
all  the  oral  evidence  of  the  plaintiff  in  error 
and  giving  full  credit  to  that  of  the  defend- 
ant in  error,  together  -with  all  fair  and 

667  legal  inferences  *to  be  deduced  from 
said  evidence,  the  judgment  is  erro- 
neous. See  Pryor  v.  Kuhn,  12  Gratt.  615, 
and  Backhouse's  ex*or  v.  Sclden,  29  Gratt. 
581;  Hodges*  ex*or  v.  First  National  Bank 
of  Richmond,  22  Gratt.  61. 

In  Mitchell  v.  Barratta,  17  Gratt.  445,  two 
judges  out  of  three  (the  court  then  com- 
posed of  three  judges)  held  that  a  different 
rule  prevailed  where  the  judgment  is  by 
the  court  upon  the  law  and  facts;  and  it 
was  so  held  also  in  Wickham  &  Goshorn  v. 
Martin,  Lewis  &  Co.,  13  Gratt.  427,  by  two 
judges  out  of  four. 

According  to  these  last-mentioned  au- 
thorities, the  rule  in  such  case  is  different 
from  that  which  prevails  where  there  is  a 
verdict  of  a  jury;  the  bill  of  exceptions  is 
not  in  such  case  to  be  regarded  as  a  de- 
murrer to  evidence,  but  in  case  of  a  con- 
flict of  evidence  in  such  a  case,  the  pre- 
ponderance will  be  given  to  that  side  which 
prevailed  in  the  court  below. 

In  the  case  before  us,  I  do  not  think  it 
necessary  to  reconcile  these  conflicting  de- 
cisions and  to  declare  which  is  the  true 
rule  settled  by  the  weight  of  authority. 

The  question  is  not  altogether  free  from 
doubt;  it  was  not  argued  in  this  case,  and 
its  decision  is  not  necessary  to  a  determina- 
tion of  the  controversy  upon  its  merits;  for, 
in  my  view,  if  we  adopt  either  rule  the  re- 
sult in  this  case  will  be  the  same.  Adopting 
that  rule  which  is  most  favorable  to  the  de- 
fendant in  error,  and  regarding  the  bill  of 
exceptions  as  a  demurrer  to  the  evidence, 
I  think  it  clear  that  the  plaintiff  in  the  court 
below  was  not  entitled  to  recover,  and  that  the 
judgment  of  the  court  below  is  erroneous. 

In  forming  my  judgment  in  this  case.  I 
will  look  alone  to  the  evidence  offered  on 
behalf  of  the  plaintiff  in  the  court  below, 
and  so  rriuch  of  the  evidence  offered  by  the 
defendant  as  is  not  in  conflict  with  the 
plaintiff's  evidence.  This  evidence  con- 

668  sists  of  the  depositions  ♦of  Frederick 
Burckhardt   (the  plaintiff  in  the  court 

below),  and  of  several  of  his  employees, 
and  also  of  certain  teamsters  and  employees 
of  the  Cincinnati  Transfer  Company,  who 
were  engaged  in  transferring  the  stearine  in 
controversy  from  Burkhardt's  factory  to  the 
wharf-boat  of  the  Chesapeake  and  Ohio  Rail- 
road Company. 

Burckhardt's  deposition  was  twice  taken — 
the  first  on  the  24th  June,  1876,  the  second 
on  the  19th  October,  1876.  He  also  testi- 
fied in  person  before  the  court  at  the  De- 
cember term,  1876. 

The  question  to  be  determined,  upon  the 
plaintiff's  evidence,  and  so  much  of  the  de- 
fendant's as  is  not  in  conflict  therewith,  is, 
whether  there  was,  on  the  26th  of  April,  1876 


(the  date  of  the  transaction  out  of  which  this 
suit  originated),  a  sale  by  Burckhardt  to 
Goettle  Bros,  of  the  ninety  tierces  of  stearine 
in  controversy,  which,  upon  delivery,  trans- 
ferred the  title  to  Goettle  Bros.,  or  whether 
there  was  simply  a  transfer  of  possession  of 
the  goods;  in  other  words,  whether  the  owner 
(Burckhardt)  intended  by  that  transaction  to 
transfer  both  the  property  in  and  the  posses- 
sion of  the  goods  to  (}oettle  Bros.,  or  to  de- 
liver nothing  more  than  the  bare  possession. 
If  the  transaction  was  a  sale  which  transferred 
both  title  and  possession,  although  such  title 
and  possession  was  obtained  by  false  and 
fraudulent  representations  by  (k)ettle  Bros., 
the  goods  cannot  be  recovered  from  Hall,  the 
bona  fide  purchaser^  who  paid  value  for  them 
without  notice  of  such  fraud,  nor  from  the 
Old  Dominion  Steamship  Company,  which 
had  the  goods  to  be  delivered  to  Hall.  If,  on 
the  other  hand,  there  was  no  sale  which, 
upon  delivery,  passed  the  title,  but  it  was 
intended  to  pass  the  bare  possession  only, 
then  the  sale  by  Goettle  Bros,  could  pass  no 
title  to  their  vendee,  and  Burckhardt  not 
having  parted  with  the  title,  could 
669  claim  *the  goods  in  the  hands  of  whom- 
soever they  might  be  found. 

To  determine  this  question,  let  us  look 
back  to  the  deposition  of  Burckhardt  taken 
on  the  24th  June,  1876. 

After  stating  that  he  was  a  merchant  who 
had  been  doing  business  in  Cincinnati  for 
thirty  years  in  the  firmname  of  Burckhardt 
&  Co.,  he  is  asked  to  state  if  he  had  any 
transactions  with  Goettle  Bros,  in  respect  to 
ninety  tierces  of  stearine  in  the  latter  part 
of  April,  1876;  if  so,  to  state  in  detail  what 
that  transaction  was.  He  answers  this 
question  as  follows: 

"Mr.  Goettle,  the  one  who  is  lame,  Emil, 
I  think  his  name  is,  asked  me  on  'Change, 
about  the  23d  or  24th  of  April,  if  we  had  any 
stearine;  I  told  him  we  had  some  of  off-grade 
on  hand.  He  asked  me  then  if  I  would  let 
him  telegraph  on  it.  and  I  said  yea,  he  could 
telegraph.  He  asked  then  if  he  could  send  for 
samples,  which  were  called  for  by  some  one 
from  his  office.  On  the  morning  of  the  26th 
of  April  Mr.  Emil  Goettle  called  at  my  works 
and  said  that  he  had  an  order  for  the  ninety 
tierces  (there  were  two  lots  of  which  sam« 
pies  were  given  him)  which  he  could  use  at 
eleven  cents;  eleven  and  one-quarter  was  the 
figure  given  by  us  when  he  got  the  sample. 
He  requested  to  have  fresh  samples  drawn 
from  them,  and  he  stood  and  examined  the 
samples  when  they  were  drawn,  and  I  said 
that  eleven  cents  was  the  best  that  could 
be  done  and  I  would  let  it  go  at  that 
He  said  that  we  might  have  it  weighed  off 
as  soon  as  convenient,  which  was  done.  In 
the  afternoon  of  April  26th,  the  same  day, 
during  my  absence  from  the  store,  he  sent 
this  paper  which  is  hereto  attached  and 
marked  exhibit  No.  1,  a  copy  of  which  is  as 
follows : 

"  'Messrs.  Burckhardt  t-.  Co. : 
"Tlea'se  deliver  to  dray  90  trs.  stearine  and 
oblige 

"Goettle  Bros. 
"  'Mark  H .   April  26th,  1876.' 
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670  *'*He  got  the  stearine  on  this  order, 
which  was  delivered  to  him  by  the  em- 
ployees at  my  store  late  in  the  afternoon;  it 
must  have  been  after  two  o'clock,  for  I  was 
at  the  store  then,  and  the  order  had  not  then 
come.  After  I  went  away  I  returned  late  in 
the  afternoon,  and  then  found  it  had  gone." 

In  answer  to  the  question,  "How  and  where 
expression  *to  telegraph  on  it'  is  a  term  used 
in  the  trade  in  Cincinnati,  and,  if  so,  what  it 
signifies  ?"  he  answered : 

"Brokers  and  provision  brokers  confer  with 
their  principals  in  respect  to  goods  that  they  or- 
der; it  is  a  usual  term  with  provision  brokers 
on  'Change." 

In  answer  to  the  question,  "How  and  where 
was  this  stearine  to  be  paid  for,  and  what 
did  the  price  come  to  ?"  he  says : 

"It  was  to  be  paid  for  immediately  on  de- 
livery; as  soon  as  the  goods  are  delivered  it 
.is  expected  that  the  money  shall  be  paid  by 
the  brokers,  or  that  they  give  their  principals; 
the  price  came  to  $3,409.67  for  the  ninety 
tierces." 

In  answer  to  the  question,  "What  wa^ 
done  about  the  payment  of  this  stearine?" 
he  says: 

"My  collector  went  to  Goettle,  I  think,  in 
the  evening  of  the  26,  or  the  following  morn- 
ing, to  get  the  money;  he  came  back  and 
said  that  Mr.  Goettle  would  see  me  on 
'Change;  I  went  there  on  'Change  and  could 
not  find  Mr.  Goettle  there;  in  the  afternoon 
I  sent  again  to  his  office  and  did  not  find 
him  in,  and  came  back  without  finding  him. 
The  following  morning,  the  28th,  I  sent  again, 
and  he  waited  there,  at  Goettle's  office, 
until  near  'Change,  and  told  me  that  he 
could  not  get  any  money,  and  that  Mr. 
Goettle  would  see  me  on  'Change  again;  1 
met  Mr.  Goettle  in  front  of  the  Exchange 
about  12  o'clock,  or  a  little  after;  I  demanded 
of  him  to  pay  for  the  stearine,  or  the  bill  of 
lading;  he  said  he  was  sorry  he  could  not 
pay  it;   I  told  him  that  he  must  either 

671  pay  *for  the  goods,  or  return  them  or  the 
bill  of  lading  for  them;  that  the  goods 

were  ours  and  I  wanted  the  money  for  them. 
He  said  that  he  had  shipped  them  and  drawn 
against  them;  I  asked  him  who  they  were 
shipped  to;  he  gave  me  the  name  of  Charles 
Hall  of  New  York;  I  demanded  of  him  the 
bill  of  lading,  and  he  said  that  he  could  not 
return  it,  as  he  had  used  it  and  drawn  against 
it;  I  told  him  to  give  me  the  draft  or  else 
have  the  draft  stopped  from  being  paid;  he 
assented  to  stop  the  payment  of  the  draft 
and  sent  a  dispatch,  a  copy  of  which  is  here- 
to annexed  and  marked  exhibit  %*  a  copy 
of  which  I  took  at  the  time;  his  brother, 
while  we  were  in  conversation,  came  up  to 
us  and  said  that  the  draft  was  used  in  Kuhn's 
bank,  on  Third  street;  I  requested  Mr.  Goet- 
tle to  go  with  me  to  Mr.  Kitt ridge,  my  at- 
torney, to  determine  what  steps  were  neces- 
sary to  protect  us  in  our  rights;  the  brother 
came  with  me;  he  agreed  at  Mr.  Kittridge's 
office  to  telegraph  Mr.  Hall  to  have  the  pay- 
ment of  the  draft  stopped ;  I  also  telegraphed, 
and  a  copy  of  the  first  dispatch  is  hereto  at- 
tached, marked  exhibit  '3';  and  after  I  saw 


Mr.  Kittridge  I  again  dispatched,  a  copy  of 
which  is  hereto  attached,  marked  exhibit  '4*; 
I  went  to  Mr.  Kuhn's  office  also  to  give  hira 
notice,  and  I  told  him  that  the  stearine  was  oar 
property,  and  that  we  should  follow  it  at  once 
and  replevy  or  attach  it  wherever  we  could 
find  it.  This  all  happened  on  April  28th,  and 
I  after — ^succeeded  in  stopping  the  tearine  at 
Richmond." 

The  telegrams  referred  to  in  the  foregoing 
depositions  are  as  follows,  and  were  offered 
in  evidence  by  the  plaintiff : 

Exhibit  "2,"  referred  to  in  the  foregoing 
depositions. 

"28th  Apl,  1876. 
"Chas.  G.  Hall,  New  York : 

"Burckhardt  &  Co.  claim  and  arc  en- 
titled to  proceeds  ninety  tierces  stearine 
marked  V.   They  telegraph  you. 

[Signed]  "Goettle  Bros." 

672       ^Exhibit  "3."  referred  to  in  the  fore- 
going depositions. 

"Apl.  28th,  1876. 
"Chas.  G.  Hall,  New  York: 

"We  claim  proceeds  ninety  trs.  stea- 
rine shipped  by  Goettle  Brothers.  Don't  pay 
d'fL 

"Burckhardt  &  Co." 

Exhibit  "4,"  referred  to  in  the  foregoing 
depositions. 

"Chas.  G.  Hall : 

"The  90  tierces  stearine  shipped  by 
Goettle  Bros.  April  26th  is  ours.  V/t  have  or- 
dered the  railroad  company  not  to  deliver  it 
except  on  our  order. 

"Burckhardt  &  Co." 

Exhibit  "5,"  referred  to  in  the  foregoing 
depositions. 

"The  Western  Union  Telegraph  Company, 
174  N.  Y. ;  No.  of  message  456,  dated  New 
York,  April  28th,  1876.  Received  at  N.  W. 
cor.  Fourth  and  Vine  str.,  Cincinnati,  4  P.  — . 

"To  Burckhardt  &  Co. : 

"Goettle  Bros.'  draft  on  ninety  tierces 
stearine  paid  and  charged  to  their  account. 

"Chas.  G.  HalL" 

On  cross-examination,  in  answer  to  the  ques- 
tion whether  at  the  time  of  the  transaction 
the  credit  and  standing  of  Goettle  Brothers 
were  good,  he  answered:  "I  knew  nothing 
to  the  contrary."  He  admitted  also  that  he 
told  his  men  to  have  the  stearine  weighed  off 
for  Goettle  Brothers,  and  that  the  letter  "H," 
directed  to  be  marked  on  the  packages  in  the 
order  for  delivery,  indicated  that  they  were  to 

be  shipped. 
678        *It  was   further  proved  by  Frederick 

S.  Cavally,  the  collecting  clerk  of 
Burckhardt,  that  he  presented  an  invoice  for 
ninety  tierces  of  stearine  on  April  26th, 
1876,  between  three  and  four  o'clock  in  the 
afternoon;  that  he  saw  Mr.  Emil  Goettle, 
who  stated  that  it  was  not  all  hauled  at  that 
time,  and  that  he  would  hand  Mr.  Burck- 
hardt a  check  on  'Change  in  the  morning; 
that  he  called  again  on  the  morning  of  the 
27th,  when  he  saw  Al.  Goettle,  and  he  prom- 
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ised  that  he  Wuld  bring  a  check  for  the 
proceeds  on  'Change  on  the  next  morning; 
saw  both  the  Goetties  on  the  28th,  and  both 
promised  that  the  matter  should  be  fixed  up 
promptly.  Witness  was  not  present  when  sale 
was  made.  Heard  Emil  Goettle  enquire  for 
Mr.  Burckhardt,  and  saw  him  and  B.  go 
together  to  the  factory,  where  he  presumes 
the  sale  was  made.  After  Goettle  left  it  was 
reported  that  the  stearine  was  sold  to  Goettle 
Brothers. 

It  was  further  proved  by  the  foreman  of 
Burckhardt  &  Co.  that  he  delivered  the  ninety 
tierces  of  stearine  upon  the  order  above  re- 
ferred to,  signed  by  Goettle  Brothers,  to  the 
wagons  of  Transfer  Company,  and  placed  the 
shipping  mark  upon  the  packages;  that  the 
last  load  was  delivered  when  it  was  nearly 
four  o'clock.  This  was  the  evening  of  the 
26th  of  April,  1876.  It  was  further  proved 
by  the  teamsters  who  hauled  the  stearine  to 
the  wharf-boat  of  the  Chesapeake  and  Ohio 
Railroad  Company,  that  it  was  delivered  on 
the  afternoon  of  the  26th  April.  It  was  also 
proved  by  the  clerk  of  the  Transfer  Com- 
pany, that  ninety  packages  of  stearine  were 
hauled  by  their  wagons  from  Burckhardt's 
factory  to  the  wharf-boat  of  the  Chesapeake 
and  Ohio  Railroad  Company,  and  the  dray- 
age  charged  to  Goettle  Brothers. 

The  plaintiff  also  testified  before  the  court 
that  on  the  evening  of  the  26th  of  April,  on 
his  return  to  the  factory,  about  four  o'clock 
P.  M.,  he  found  that  the  stearine 
674  *had  either  been  all  just  delivered,  or 
nearly  all  delivered,  and  that  he  gave 
himself  no  further  concern  about  the  matter, 
as  he  knew  he  could  not  get  the  money  that 
evening,  it  being  after  banking  hours.  He 
also  testified  that  he  knew  the  goods  had  been 
delivered  from  his  factory  for  immediate 
shipment,  and  that  the  letter  "H"  on  the 
order  of  Goettle  Brothers  was  a  shipping 
mark;  that  the  stearine  was  charged  on  his 
books  to  Goettle  Brothers,  and  the  bill  sent 
by  his  clerk  for  collection  was  made  out 
against  them. 

It  was  further  proved  by  the  defendant's 
evidence  (and  we  may  look  to  this  because  it 
is  not  in  conflict  with,  but  is  corroborated 
in  part  by,  plaintiff's  evidence),  that  Goet- 
tle Brothers  took  a  bill  of  lading  for  the 
goods,  and  drew  a  draft  on  Charles  G.  Hall, 
of  New  York,  to  whom  the  stearine  was 
shipped.  "The  draft  was  for  about  ninety 
tierces  of  stearine,  and  called  for  between 
thirty-four  and  thirty-five  hundred  dollars" 
(the  words  of  the  witness  are  here  quoted), 
and  the  draft  was  negotiated  by  Kuhn  & 
Sons,  brokers,  in  Cincinnati,  who  forwarded 
the  draft  with  the  bill  of  lading  attached 
thereto,  to  said  Hall  at  New  York.  It  was 
paid  by  Hall  before  he  had  any  notice  of  any 
claim  on  the  part  i«f  Burckhardt  to  the  goods. 
It  is  also  proved  tnat  Goettle  Brothers  failed 
a  few  days  after  the  transaction  with  Burck- 
hardt. 

Upon  this  evidence,  I  think,  it  is  clear  that 
on  the  26th  of  April,  the  day  of  the  delivery 
of  the  goods,  there  was  a  sale  from  Burck- 
hardt to  Goettle  Brothers,  which  transferred 
to  them  the  title  as  well  as  the  possession  of 


the  goods,  and  that  it  was  not  the  delivery  of 
the  bare  possession  which  entitled  Burck- 
hardt to  claim  the  goods  in  the  hands  of  a 
bona  fide  purchaser  without  notice  of  Burck- 
hardt's  claim. 

On  that  day  (the  day  of  delivery)  there  was 

no   enquiry  of   Goettle   Brothers   as   to   who 

were  their  principal,  or  whether  they  had  a 

principal    at    all.     Burckhardt    inferred 

675  *that  they   were   acting  as  brokers    for 
an    unnamed   principal,   because   one   of 

the  Goetties  enquired  of  him  "if  he  could 
telegraph"  on  the  price  fixed  (11  cents),  but 
this  was  a  mere  matter  of  inference.  If  it 
was  true,  as  Burckhardt  says  in  his  second 
deposition,  that  he  would  not  have  trusted 
O^ettle  Brothers,  it  is  passing  strange  that 
before  the  delivery  he  did  not  make  the  same 
demand  which  he  says  he  made  on  the  28th, 
that  he  should  disclose  the  name  of  his  prin- 
cipal on  the  26th.  On  that  day  who  was  he 
trusting,  if  not  Goettle  Brothers?  Certainly 
not  an  undisclosed  principal,  whose  credit  and 
whose  name  were  both  equally  unknown  to 
him.  He  says  the  sale  was  for  cash  on  de- 
livery. To  whom  was  he  looking  for  that 
cash?  To  C5oettle  Brothers,  or  to  some  un- 
known and  unnamed  principal?  What  did  it 
matter  to  him  whether  Cioettle  Brothers  had 
a  principal,  or  who  was  their  principal,  or 
whether  that  principal  was  known  or  not 
known,  if  his  contract  with  them  was  "cash 
on  delivery?"  In  such  a  contract  the  deliv- 
ering and  the  payment  of  the  cash  must  be 
cotemporaneous  acts,  or  the  goods  must  be 
paid  for  before  delivery. 

Why  was  not  the  cash  demanded  on  deliv- 
ery? Burckhardt  could  have  protected  him- 
self either  by  demanding  cash  before  the 
goods  were  delivered,  or  seizing  the  goods 
before  they  left  the  Chesapeake  and  Ohio 
railroad  wharf ;  or  by  demanding  that  the  bill 
of  lading  should  be  delivered  to  him  instead 
of  Goettle  Brothers.  If  he  had  intended  to 
deliver  the  bare  possession  of  the  goods  with- 
out transferring  the  title  by  making  a 
sale,  out  and  out,  to  Goettle  Brothers, 
why  did  he  charge  the  goods  to  Goettle 
Brothers,  and  send  his  clerk  to  them  for  pay- 
ment? He  well  knew  that  the  packages,  which 
were  delivered  from  his  factory  on  the  order 
of  Goettle  Brothers,  were  marked  for  im- 
mediate shipment,  and  yet,  knowing  this,  he 
permitted  them  to  get  out  of  his  possession 
without  being  paid  for.    He  was  in  his. 

676  factory    *when    the    last    package    was 
shipped,   for  he   said  when   he   returned 

about  4  o'clock  on  the  afternoon  of  the  26th 
April,  he  found  that  the  stearine  had  nearly 
been  delivered,  yet  ho  took  no  steps  to  preveiit 
its  delivery,  but  charged  the  proceeds  on  his 
books  to  Goettle  Brothers,  and  sent  his  clerk 
next  morning  to  them  to  demand  of  them, 
not  the  stearine,  which  he  now  insists  he  had 
not  sold  to  them,  but  the  cash  for  the  amount 
of  the  proceeds  of  sale.  He  did  not  see  the 
Goettle  Brothers  until  the  28th.  It  was  then, 
he  says,  he  pressed  them  either  to  have  the 
goods,  or  an  order  for  the  goods  or  the 
money.  It  was  then  he  demanded  of  them  the 
name  of  the  party  to  whom  the  goods  had 
been  shipped,  and  being  informed  it  was  Chas. 
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G.  Hall,  of  New  York,  telegraphed  to  him  "we 
claim  proceeds  of  ninety  tierces  of  stearin© 
shipped  by  Goettle  Brothers.  Don't  pay  draft" 
He  was  then  informed  that  Goettle  Brothers 
had  sent  the  draft  and  bill  of  lading  to  Hall, 
and  that  the  draft  had  been  negotiated  by 
Kuhn  &  Sons.  He  still  claims  the  proceeds  in 
his  first  telegram.  It  was  after  he  saw  his 
counsel  that  he  sent  the  second  telegram 
claiming  the  goods.  Now,  I  think  it  is 
clear  that  the  pretentions  of  Burckhafdt 
that  he  made  no  sale  of  the  stearine  to  Goet- 
tle Brothers,  but  only  delivered  the  bare  pos- 
session of  the  goods  to  them  as  the  brokers 
of  an  unknown  and  unnamed  principal,  and 
that  therefore  no  title  passed  by  delivery,  is 
purely  an  afterthought,  produced  by  the  events 
which  happened  between  the  26th  of  April, 
the  day  of  the  delivery,  and  the  28th,  the  day 
of  the  interview  between  Burckhardt  and 
Goettle  Brothers.  In  this  interval  the  latter 
had  failed;  in  this  interval  a  bill  of  lading 
and  draft  had  been  negotiated  and  forwarded 
to  Hall,  paid  by  him,  and  charged  to  account 
of  Goettle  Brothers.  In  this  interval  counsel 
had  been  consulted,  and  then  for  the  first 
time  the  goods  claimed  as  the  property  of 
Burckhardt.     When     these     important     facts 

came  to  light  on  the  28th  it  is  made 
677    *apparent   that   Burckhardt   must   suffer 

loss  unless  it  can  be  shown  that  the  de- 
livery of  the  property  was  not  a  sale  to  Goet- 
tle Brothers,  but  only  the  delivery  to  them  of 
the  bare  possession,  as  the  brokers  represent- 
ing an  unknown  principal,  and  that  no  title 
passed  by  the  delivery.  But  in  determining 
whether  it  was  a  sale  and  delivery  which 
passed  the  title,  it  is  plain  we  cannot  be  gov- 
erned by  these  subsequent  events,  but  by  the 
facts  as  they  occurred  on  the  day  of  the  de- 
livery of  the  goods.  On  that  day,  so  far  as 
the  record  shows,  there  was  not  a  whisper  of 
the  insolvency  or  failing  condition  of  Goettle 
Brothers.  Indeed,  the  record  shows  that  their 
failure*  was  sudden  and  owing  to  unexpected 
failures  of  some  of  their  customers  in  the 
South.  And  Mr.  Burckhardt  himself,  in 
answer  to  the  question,  "At  that  time  (April 
26th),  as  far  as  you  knew,  was  not  their 
credit  and  standing  good?"  says:  "I  knew 
nothing  to  the  contrary." 

The  transactions  on  that  day  (not  affected 
by  subsequent  events)  had  all  the  constituent 
elements  requisite  to  a  sale  and  transfer  of 
title.  The  price  of  the  goods  was  agreed  upon 
between  Burckhardt  and  (k)ettle  Brothers. 
No  enquiry  was  made  if  he  was  buying  for  a 
principal,  and  no  principal,  either  known  or 
unknown,  was  spoken  of.  The  goods  were 
delivered  by  Burckhardt  on  the  order  of 
Goettle  Brothers,  marked  for  immediate  ship- 
ment. The  goods  were  charged  by  Burck- 
hardt on  his  books  to  Goettle  Brothers,  and 
Burckhardt's  collector  applied  repeatedly  to 
Goettle  Brothers  for  payment  of  "the  cash 
promised  on  delivery  of  the  goods,  and  there 
is  no  hint  that  Burckhardt  claimed  titljc  to  the 
goods,  or  that  there  had  been  no  sale  to  Goet- 
tle Brothers  until  after  their  insolvency  had 
become  known,  and  after  the  goods  had 
come  into  the  hands  of  a  bona  fide  purchaser, 
who   had   paid    for   them   without   notice   of 


Burckhardt's    claim,    asserted  hy   a   telegram 
sent  from  his  attorney's  office,  in  which 

678  he  claims,  two  days  after  the  *sale,  that 
the  goods  are  still  his.     I  am,  therefore, 

clearly  of  opinion  that,  looking  only  to  the 
plaintiff's  evidence,  the  transaction  between 
Burckhardt  and  (}oettle  Brothers  on  the  26th 
of  April,  1876,  was  a  sale,  which,  on  delivery, 
passed  the  title  to  the  ninety  tierces  of  stea- 
rine ;  and  from  that  moment  (joettle  Brothers 
had  a  property  in  the  goods,  while  Burcldiardt 
had  a  property  in  the  price.  This  being  the 
case,  and  the  goods  having  come  into  the 
hands  of  a  bona  fide  purchaser  from  (joettle 
Brothers,  it  matters  not  whether  they  were 
obtained  from  Burckhardt  by  false  pretences 
and  fraud  or  not.  It  may  be  admitted  that 
they  were — and  it  certainly  is  not  proved  in 
the  record  that  they  were — and  yet  the  title 
of  Hall,  to  whom'"  the  goods  were  consigned 
by  (joettle  Brothers,  who  received  the  bill  of 
lading  and  draft  from  them,  and  paid  the 
draft  without  notice  of  Burckhardt's  claim,  is 
not  affected  by  the  fraud  of  (k>ettle  Brothers, 
even  if  it  was  distinctly  proved. 

Whatever  conflict  of  authority  there  may 
have  been  formerly  upon  the  question,  whether 
the  property  in  goods  passes  by  a  sale  which 
the  vendor  has  been  fraudulently  induced  to 
make,  that  question  is  now  definitely  and  firm- 
ly settled  by  the  more  recent  cases,  Doth  in 
England  and  in  this  country. 

Mr.  Benjamin  in  his  admirable  and  accurate 
work  on  Sales  says  (§  433,  p.  394,  ed.  1877) : 

"It  is  not  until  quite  recently  that  it  was 
finally  settled  whether  the  property  in  goods 
passes  by  a  sale  which  the  vendor  has  been 
fraudulently  induced  to  make.  The  recent 
cases  of  Stevenson  v.  Newerham,  in  Excheq- 
uer Chambers,  and  Pease  v.  Glonhec,  in  the 
Privy  Council,  confirming  the  principles  as- 
serted by  the  Exchequer  in  Kingsford  v. 
Murray,  taken  in  connection  with  the  deci- 
sion in  the  House  of  Lords  in  Oaks  v.  Tur- 
quand,  leave  no  room  for  further  question. 
By  the  rules  established  in  these  cases, 
whenever  goods  are  obtained  from  the 

679  *owner  by   fraud,   we   must   distinguish 
whether   the   facts   show   a   sale  to  the 

party  guilty  of  the  fraud  or  a  mere  delivery  of 
the  goods  into  his  possession  induced  by 
fraudulent  devices  on  his  part  In  other 
words,  we  must  ask  whether  the  owner 
intended  to  transfer  both  the  property  in  and 
the  possesion  of  the  goods  to  the  person 
guilty  of  the  fraud,  or  to  deliver  nothing 
more  than  the  bare  possession.  In  the  far- 
mer case  there  is  a  contract  of  sale,  however 
fraudulent  the  device,  and  the  property 
passes;  but  not  in  the  latter  case.  This  con- 
tract is  voidable  at  the  election  of  the  vendor, 
not  void  ab  initio.  It  follows,  therefore,  that 
the  vendor  may  affirm  and  enforce  it,  or 
may  rescind  it.  He  may  sue  in  assumpsit  for 
the  price,  and  thus  affirm  the  contract,  or  he 
may  sue  in  trover  for  the  goods  or 
their  value,  and  thus  disaffirm  it  Bat 
in  the  meantime  and  until  he  elects,  if  his 
vendee  transfer  the  goods  in  whole  or  in 
part,  whether  the  transfer  be  of  the  general 
or  of  a  special  property  in  them,  to  an  inno- 
cent third  person  for  a  valuable  consideration, 
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the  rights  of  the  original  vendor  will  be  sub- 
ordinate to  those  of  such  innocent  third  per- 
son. If,  on  the  contrary,  the  intention  of  the 
vendor  was  not  to  pass  the  property,  but 
merely  to  part  with  the  possession  of  the 
goods,  there  is  no  sale,  and  he  who  obtains 
such  possession  by  fraud  can  convey  no  prop- 
erty in  them  to  any  third  person,  however  in- 
nocent, for  no  property  has  passed  to  himself 
from  the  true  owner." 

This  doctrine  lias  been  well  established  by 
the  American  courts.  It  has  been  affirmed  and 
definitely  settled  by  the  decisions  of  the  high- 
est courts,  certainly  (if  not  in  others)  in  New 
York,  Massachusetts,  Pennsylvania,  Maine, 
Maryland,  Ohio,  Illinois,  Iowa,  Wisconsin 
and  Virginia.  See  note  to  §  443,  second  A  ler- 
ican  edition,  and  the  numerous  cases  there 
cited.  The  same  doctrine  has  been  repeatedly 
affirmed  by  this  court.  In  Williams  v.  Givin, 
6  Gratt  268,  it  was  held  that  where  the 
660  ownef  ♦of  personal  goods  sells  and  de- 
livers the  same  to  a  purchaser,  a  title  to 
the  property  passes,  though  voidable  and  de- 
feasible as  between  vendor  and  vendee,  if  ob- 
tained by  false  and  fraudulent  representations 
of  the  latter  to  the  injury  of  the  former  in  re- 
gard to  the  consideration;  in  which  case  the 
vendor  may  reclaim  his  property  from  the 
vendee,  but  not  from  a  bona  fide  purchaser 
from  or  under  the  vendee,  for  value  paid  with- 
out notice  of  the  fraud.  And  this  rule  is  not 
varied  by  the  circumstance  that  the  fraudulent 
purpose  has  been  accomplished  by  the  vendee's 
knowingly  paying  the  consideration  in  coun- 
terfeit money  received  by  the  vendor  under 
the  belief  that  it  is  genuine. 

In  Wickham  &  Goshorn  v.  Martin,  Lewis  & 
Co.,  13  Gratt.  427,  where  an  insolvent  mer- 
chant purchased  goods  not  intending  to  pay 
for  them,  and  after  fraudulently  getting  pos- 
session, conveys  those  goods  with  all  of 
his  other  estate  in  trust  for  the  payment  of 
his  debts,  the  trustee  having  no  notice  of  the 
fraud,  it  was  held  that  the  trustee  was  a  pur- 
chaser for  value  without  notice.  In  that  case 
Judge  Samuels  said:  "If  Gaff  had  bought 
the  fi^oods,  knowing  his  own  insolvency,  or 
had  mdustriously  used  devices  to  deceive  the 
sellers,  still  Wickham  &  Goshorn,  subsequent 
purchasers  without  notice,  have  a  title  better 
than  that  of  Martin,  Lewis  &  Co.,  the  original 
sellers." 

In  a  recent  English  case,  on  appeal  from 
the  admiralty  court,  twice  argued  by  very  able 
counsel,  the  privy  council,  composed  of 
Lords  Chelmsford,  Knight,  Bruce  and  Tur- 
ner, Lord  J.  J.  and  Sir  E.  V.  Wil- 
liams, by  a  unanimous  decision,  affirmed  the 
following  to  be  the  true  rule  of  law,  viz: 
"Where  a  vendee  obtains  possession  of  a 
chattel  with  the  intention  by  the  vendor  to 
transfer  both  the  property  and  the  posses- 
sion, although  the  vendee  has  committed  a 
false  and  fraudulent  misrepresentation  in  or- 
der to  effect  the  contract  or  obtain  the 
681  possession,  the  ♦property  vests  in  the 
vendee  until  the  vendor  has  done  some 
act  to  disaffirm  the  transaction;  and  the  legal 
consequence  is  that  if  before  the  disaffirmance 
the  fraudulent  vendee  has  transferred,  either 


the  whole  or  a  partial  interest  in  the  chattel, 
to  an  innocent  transferee,  the  title  of  such 
transferee  is  good  against  the  vendor." 

In  Rowley  v.  Bigelow,  12  Pick.  R.  307 
Shaw,  C.  J.,  said:  "We  take  the  rule  to  be 
well  settled  that  where  there  is  a  contract  of 
sale  and  an  actual  delivery  pursuant  to  it,  a 
title  to  the  property  passes,  but  voidable  and 
defeasible  as  between  the  vendor  and  vendee, 
if  obtained  by  false  and  fraudulent  representa- 
tions. The  vendor  can  therefore  reclaim 
his  property  as  against  the  vendee  *  *  ♦ 
but  not  a^inst  a  bona  fide  purchaser 
without  notice  of  the  fraud.  The  ground 
of  exception  in  favor  of  the  latter  is,  that  he 
purchased  of  one  having  a  possession  under 
a  contract  of  sale  and  with  a  title  to  the 
property,  though  defeasible  and  voidable 
on  the  ground  of  fraud;  but  as  the  second 
purchaser  takes  without  fraud,  and  without 
notice  of  the  fraud  of  the  first  purchaser,  he 
takes  a  title  freed  from  the  taint  of  fraud." 
In  the  case  of  Hall  v,  Hinks,  21  Mary.  R.  406, 
a  case  singularly  like  this  in  all  its  features, 
Bartol,  J.,  delivering  the  unanimous  opinion 
of  the  court,  speaking  of  the  rule  above  re- 
ferred to,  says:  "The  rule  rests  upon  the 
well  established  principle  of  equity,  that  when 
one  of  two  innocent  persons  must  suffer  by 
the  fraud  of  a  third,  the  loss  shall  fall  upon 
him  who  has  enabled  such  third  person  to  do 
the  wrong."  This  case  is  so  like  the  case 
under  consideration,  and  the  views  of  the 
learned  judge  so  appropriate  to  this,  that  I 
extract  still  further  from  his  able  opinion: 
"There  can  be  no  doubt,  upon  all  the  authori- 
ties, that  consi^ees  who  bona  fide  advance 
money  on  consignments  made  to  them  upon 
bills    of    lading,    acquire    an    interest   in    the 

property  and  are  purchasers   for  value. 
682    ♦Persons    so    situated    come    within    the 

definition  of  bona  fide  purchasers  recog- 
nized in  numerous  cases." 

In  that  case,  as  in  this,  it  was  earnestly 
urged  that  the  sale  was  a  conditional  one, 
which  condition  was  "cash  on  delivery," 
and  therefore  no  title  passed,  because  the 
condition  to  pay  cash  on  delivery  was  not 
complied  with.  In  meeting  this  view,  the 
learned  judge  says:  "An  examination  of 
the  authorities  and  a  careful  consideration 
of  the  subject  have  led  us  to  the  con- 
clusion that  the  same  rule  applies;  and 
that  a  bona  fide  purchaser  without  notice 
of  the  condition  upon  which  his  vendor  has 
acquired  the  possession,  will  be  protected 
against  the  claim  of  the  original  vendor  in 
the  same  manner  where  the  sale  and  delivery 
are  conditional,  as  where  the  possession  has 
been  obtained  bv  fraud.  It  seems  to  us  that 
the  same  equitable  principle  lies  at  the  foun- 
dation of  the  rule,  and  is  equally  applicable 
to  both  classes  of  cases.  If  a  party  purch-^se 
goods  for  cash,  and  they  are  delivered  to  him 
upon  the  condition  that  he  shall  pay  for 
thetn  on  delivery,  he  perpetrates  a  fraud  by 
selling  them  to  another  before  complying 
with  the  condition:  but  if  the  person  to  whom 
he  sells  deals  with  him  in  good  faith,  ig- 
norant of  the  secret  defect  in  his  title,  and 
pays  value,  it  is  difficult  to  see  why,  upon  the 
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principle  before  stated,  the  innocent  pur- 
chaser ought  not  to  be  protected  against  the 
claim  of  tne  original  vendor,  who,  by  his  own 
act,  has  enabled  his  vendee  to  perpetrate  the 
fraud.  This  view  is  consistent  with  the  gen- 
eral current  of  authorities,  and  supported  both 
by  the  adjudicated  cases  and  the  elementary 
writers."  And  he  cites  a  number  of  cases, 
with  Kent's  Com.  and  Story  on  Sales,  in 
support  of  this  view.  See,  also,  on  this  point, 
that  the  sale  was  on  condition.  Wait  v.  Green, 
36  New  York  R.  556;  Huffman  v.  Noble,  6 
Mete.      R.      68;      Western      Transportation 

Co.  V.  Marshall,  37  Barb.  R.  509. 
688    *Without    being    committed    to    all    the 

doctrines  of  that  case,  it  is  sufficient  to 
say  that  both  in  that  case  and  in  this  the 
sale  was  "for  cash  on  delivery;"  and  when 
the  goods  were  delivered  marked  for  imme- 
diate shipment  without  the  cash  being  paid 
contemporaneously  or  before  the  delivery,  it 
must  be  taken  that  the  vendor  has  waived 
the  condition. 

It  would  protract  this  opinion  (already  too 
long)  beyond  reasonable  limits  to  review  the 
cases  relied  on  by  the  learned  counsel  for 
the  defendant  in  error  in  the  able  and  in- 
genious arguments  submitted  by  them  in  sup- 
port of  the  judgment  in  the  court  below.  A 
careful  examination  of  these  cases  will  show 
that  they  do  not  militate  against  the  prin- 
ciples established  by  the  decisions  of  English 
and  American  courts  above  referred  to;  and 
that  while  in  some  of  them  there  may  be  ap- 
parent conflict,  I  think  even  the  few  (modern) 
cases  relied  on  can  be  easily  reconciled  upon 
the  special  facts  and  circumstances  of  these 
cases.  There  is  certainly  nothinp^  in  them  to 
overthrow  the  principles  established  by  the 
great  current  of  English  and  American  au- 
thorities. 

I  am  of  opinion,  therefore,  for  the  reasons 
herein  stated,  that  Hall,  the  consignee  of 
(Joettle  Bros.,  being  a  bona  fide  purchaser 
without  notice,  has  acquired  in  the  ninety 
tierces  of  stearine  in  controversy  a  title  su- 
perior to  that  of  Burckhardt;  and  that  the 
judgment  of  the  court  below  ought  to  have  so 
determined.  I  am,  therefore,  for  reversing 
the  judgment  and  entering  a  judgment  for  the 
plaintiff  in  error. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
judgment  of  the  said  circuit  court  is  errone- 
ous. It  is  therefore  considered  by 
684  *this  court  that  the  said  judgment  be 
reversed  and  annulled,  and  that  the 
plaintiff  in  error  recover  against  the  defend- 
ant in  error  his  costs  by  him  expended  in  the 
prosecution  of  this  writ  of  error  and  super- 
sedeas here,  together  with  his  costs  in  the 
said  circuit  court.  And  this  court  now  pro- 
ceeding to  enter  such  judgment  as  the  said 
circuit  court  ought  to  have  rendered,  it  is 
further  considered  by  this  court  that  the  de- 
fendant in  error  take  .nothing  by  his  bill  in 
the  said  circuit  court,  and  go  thereof  without 
day;  which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  the  city  of  Richmond. 
Judgment  reversed 


680    ^Talbott  v.  Richmond  ft  Danville  R. 

R.  Co. 

March  Tenn,  1879,  Richmond. 
1.  C  and  G  owning  lots  in  Richmond  each  bounded 
east  by  SeyenteeoCh  street,  and  separated  by  whtt 
was  at  one  time  the  bed  of  Shockoe  creek,  but 
from  which  the  water  of  the  creek  had  been  di- 
yerted,  enter  into  a  deed  by  which  they  fix  the 
boundaries  of  their  lots  respectively,  and  they  coT^ 
nant  and  agree  that  there  shall  be  between  their  loa 
a  street  thirty  feet  wide  extending  from  Se?en* 
teenth  street  westwardly  to  the  eastern  boundary  of 
their  lots,  and  that  said  street  shall  be  forerer 
kept  open  as  a  highway  and  common  for  the  use 
of  the  persons  who  may  be  the  owners  of  the  lott 
or  land  bounded  on  either  side  of  said  street.  The 
street  thus  provided  for  did  not  extend  west  to 
any  street  or  alley — Held: 

1.  Mnnlclpitl  Corporation — ^Dedication  of 
StreetM. — Looking  to  the  whole  deed  and  the 
surrounding  circumstances,  there  was  not  a  dedi> 
cation  of  the  street  to  the  public  ^nerally.  but 
only  to  the  owners  of  the  lots  or  parts  of  the  lots 
spoken  ox  in  the  deed;  and  it  is  not.  therefore,  a 
street  over  which  the  city  authorities  have  con* 
trol,  and  can  authorize  a  railroad  company  to  Imj 
its  track  along  it. 

This  was  an  action  on  the  case  in  the  cir- 
cuit court  of  the  city  of  Richmond,  brought 
by  Charles  Talbott  against  the  Richmond 
and  Danville  Railroad  Company,  to  recover 
damages  for  injury  done  to  certain  real  prop- 
erty of  the  plaintiff  by  a  railroad  trade  laid 
by  the  company  in  a  street  or  alley  in  the 
city.  The  question  on  which  the  case  turned 
is  whether  this  street  or  alley  was  a  public 


'Written  Contract* — Const  mctloa  hf 
Courts. — The  principal  case  is  cited  in  Scoville  v. 
Terry,  84  Va.  549,  as  authority  for  the  rule  that  in 
construing  written  contracts  courts  must  look  to  the 
language  employed,  the  subject  matter  and  the  snr^ 
rounding  circumstances.  See  also  Bank  v.  McVeigh, 
32  Gratt.  531  and  note;  French  v.  Williams,  82  Vi. 
467;     Collier  v.   Express  Co.,   32   Gratt.  718. 

Sante — Sante — Parol  Evidence. — That,  in  o^ 
der  to  arrive  at  a  proper  construction  of  written  con- 
tracts oral  evidence  to  show  the  circumstance  under 
which  it  was  executed  may  be  admitted,  see  Richard- 
son v.  Planters  Bank,  94  Va.  137,  ci»"ng  the  principal 
case  and  Crawford  v.  Jarrett,  2  Leigh  630;  Tuley  ▼• 
Barton,  79  Va..  387;  French  v.  Williams,  82  Va.  4^7. 
See  also  Knick  v.  Knick,  75  Va.  21;  Senger  v. 
Senger,   81   Va.    704. 

Manlclpal  Corporations — ^Dedication  of 
Streets. — As  to  what  constitutes  a  valid  dedication 
of  a  street  to  the  public,  see  Burtin  v.  Danville,  93 
Va.  204,  citing  the  principal  case  and  Richmond  v< 
Stokes,  31   Gratt.  713;    Kelly's  Case,  8  Gratt.  632. 

Railroads  In  Streetw — Rights  of  Lot- 
O^Tners  to  Compennatlon. — Concerning  the 
question  as  to  whether  owners  of  adjoining  lots  are 
entitled  to  compensation  from  a  railroad  company 
legally  occupying  a  street,  see  Spencer  v.  R.  R.  Co., 
23  W.  Va.  423,  citing  the  principal  case  and  Mayo 
V.  Murchie,  3  Munf.  358;  Kanawha  Co.  v.  Anderson, 
12  Leigh  278;  Skecn  v.  Lynch,  1  Rob.  186:  Boiling 
V.  Petersburg,  3  Rand.  563;  Warwick  v.  Mayo,  15 
Gratt.  528;  Norfolk  v.  Chamberlaine,  29  Gratt  534; 
Wheeling  v.   Campbell,   12  W.   Va.  36. 
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street  or  alley,  over  which  the  city  of  Rich- 
mond had  authority  under  its  charter,  and 
could  authorize  the  railroad  company  to  lay 
down  a  track  along  it  This  question  de- 
pended upon  the  construction  to  be  given  to 
the  provisions  of  a  deed  bearing  date 
686  June  16th,  1838,  entered  ♦into  between 
John  G.  Gamble,  who  owned  the  ground 
on  one  side  of  the  street  or  alley,  and  George 
M.  Carrington,  who  owned,  or  represented  the 
parties  who  owned,  the  ground  on  the  other 
side  of  said  street. 

After  the  evidence  had  been  introduced  the 
defendant  moved  the  court  for  two  instruc- 
tions;  which  the  court  refused  to  give;  but 
gave  another.    These  instructions  are  as  fol- 
lows: 
First  instruction  asked  for  by  defendant. 
If  the  jury  believe,  from  the  evidence,  that 
the  railroad  track  mentioned  in  the  declaration 
was  constructed  with  the  assent  of  the  com- 
mon council  of  the  city  of   Richmond,  then 
they  must  find  for  the  defendant. 
Second  instruction  asked  for  by  defendant. 
If  the  jury  believe,  from  the  evidence,  that 
the  plaintiflF's  claim  of  title  to  the  use  of  the 

alley  is  founded  upon  the  deed  of  

and  possession  thereunder  of  the  property 
conveyed  in  said  deed,  they  are  instructed 
that  this  deed  constituted  a  dedication  to  the 
use  of  the  city  of  Richmond,  and  that  the  de- 
fendants are  not  liable  in  damages  for  con- 
structing and  using  their  railroad  track 
through  said  alley  with  the  assent  of  the  | 
proper  authorities  of  said  city;  which  the 
court  declined  to  give,  but  gave  to  the  jury 
the  following  instruction,  which  is  in  the 
words  and  figures  following,  to- wit : 

Instruction  given  by  the  court. 
The   jury    are    instructed,    that    under   the 
deeds  exhibited  in  evidence  by  the  plaintiff, 
in  tracing  his  title  to  the  property  in  the  dec- 
laration mentioned,  taken  in  connection  with 
'    the  deed  also  exhibited  by  the  plaintiff, 
6S7    of    date   of  ♦June    16th,    1838,   between 
George     M.     Carrington,     administrator 
dc    bonis    non,     &c.,    and   John    G.    Gam- 
ble, the  rights  of  the  plaintiff  in  and  to  the 
alley  through  which  the  railroad  track  of  the 
defendants     passes,     were     limited     to     the 
use  of  the  same  as  a   highway   in   common 
with  the  owners  of  lots  on  the  other  side  of 
the  alley,  and  subject  to  the  control  of  the 
municipal    authorities    of   the    city   of    Rich- 
mond, whenever  they  should  elect  to  exercise 
control  over  the  same  as  a  public  highway  or 
street.     And    the    defendants,    having    shown 
that  they  became  by  purchase  from  Solomon 
A.   Myers,  the  owner  of  a  lot  on  the  other 
side  of  said  alley,  and  that  they  were  author- 
ized by  the   common   council  of   the  city   of 
Richmond      to    construct    a    railroad    track 
through    the    said    alley,    if    the    jury    shall 
believe,   from  the  evidence,  that  the  defend- 
ants did  construct  their  railroad  track  through 
the   said  alley,  under  the  supervision  of   the 
authorities   of    said   city,   and    in    accordance 
with   the    conditions   upon    which    they   were 
authorized   by   the    said    common   council    to 
construct  the  same,  and  with  reasonable  care 
and  caution  to  avoid  injury  to  the  plaintiff  in 
the  obstruction  of  the  right  of  ingress  and 


e^ess  to  his  property,  the  plaintiff  has  no 
right  to  recover  anv  damages  in  this  action, 
and  the  jury  shoulcl  find  for  the  defendants; 
to  which  instruction  and  the  opinion  of  the 
court  granting  the  same,  the  plaintiff,  by 
counsel,  excepted,  and  prayed  that  his  bill  of 
exceptions  may  be  signed  and  sealed  and 
allowed  by  the  court,  which  is  accordingly 
done. 

There  was  a  verdict  and  judgment  for  the 
defendant,  and  Talbott  applied  to  this  court 
for  a  writ  of  error;  which  was  allowed.  The 
facts  are  stated  by  Judge  Burks  in  his  opin- 
ion. 

Steger  &  Pleasants,  and  Guy  &  Gilliam, 
for  the  appellant. 

H.  H.  Marshall  and  F.  Smith,  for  the  ap- 
pellees. 

688  ♦BURKS,  J.,  delivered  the  opinion  of 
the  court 
The  assignments  of  error  in  this  case  are 
based  exclusively  on  the  instruction  to  the 
jury  on  the  trial  in  the  court  below.  The 
foundation  of  the  instruction  rests  on 
the  assumption  that  the  alley  on  which  tiftc 
defendant  laid  its  track  was  a  highway,  one 
of  the  streets  of  the  city  of  Richmond,  sub- 
ject to  the  municipal  authorities  of  said  city, 
and  that  the  defendant  was  duly  licensed  by 
said  authorities  to  construct  its  road  over 
and  through  the  said  alley.  It  is  not  claimed 
that  there  was  any  implied  dedication  of  this 
alley  to  the  public  use,  deducible  from  acts  in 
pais,  parol  declarations,  user,  and  the  like.  If 
there  was  any  dedication  at  all,  it  was  an 
express  dedication  by  the  deed  of  the  16th  of 
June,  1838,  between  Carrington  and  Gamble, 
the  former  acting  for  himself  and  also  in 
behalf  of  the  devisees  of  Richard  Adams,  de- 
ceased, their  representatives  and  assigns,  under 
whom  the  plaintiff  claims  title. 

The  court  did  not  err,  as  the  learned  coun- 
sel for  the  plaintiff  in  error  seem  to  suppose, 
in  not  referring  the  question  of  dedicatioa 
to  the  decision  of  the  jury.  It  was  the 
province  of  the  court  to  determine  that  ques- 
tion, as  it  depended  upon  the  construction  of 
the  deed.  The  true  enquiry  for  this  court  is, 
whether  there  is  any  error  in  the  construction 
adopted  by  the  circuit  court 

Intent  is  the  vital  principie  of  dedication. 
In  a  case  where  acts  and  declarations  are 
relied  upon  to  show  such  intent,  to  be  effect- 
ual, they  must  be  unmistakable  in  their  pur- 
pose and  decisive  in  their  character;  and  in 
every  case  it  must  be  unequivocally  and  sat- 
isfactorily proved.  Harris*  case,  20  Gratt  838 ; 
Holdane  v.  The  Trustees  of  the  Village  of 
Cold  Spring,  21  New  York  R.  474,  477 ;  Wash- 
burn on  Easements,  marg.  pp.  133,  134;  2 
Dillon  on  Mun.  Corp.  §  499,  and  notes.  And 
this  would  seem  to  be  the  right  guide 
689  to  judicial  interpretation  ♦in  such  cases; 
for  we  know  that  the  individual  owners 
of  property  are  not  apt  to  transfer  it  to  the 
community,  or  subject  it  to  the  public  servi- 
tude, without  compensation,  and  such  donation 
is  not  to  be  readily  inferred. 

To  ascertain  the  intent  of  the  parties  is 
said  to  be  the  fudamental  rule  in  the  coh- 
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stniction  of  agreements;  (Canal  Co.  v.  Hill, 
15  Wall.  U.  S.  R.  94)  ;  and  in  such  construc- 
tion courts  look  to  the  language  employed, 
the  subject  matter  and  the  surrounding  cir- 
cumstances. They  are  never  shut  out  from 
the  same  light  which  the  parties  enjoyed 
when  the  contract  was  executed,  and  in  that 
view  they  are  entitled  to  place  themselves  in 
the  same  situation  which  the  parties  who 
made  the  contract  occupied,  so  as  to  view  the 
circumstances  as  they  viewed  them,  and  so 
to  judge  of  the  meaning  of  the  words  and  of 
the  correct  application  of  the  language  to  the 
things  described.  Nash  v.  Towne,  5  Wall.  U. 
S.  R.  689,  699.  See  also  Maryland  v.  Railroad 
Co.,  22  Wall.  U.  S.  R.  105 ;  Moran  v.  Prather, 
23  Id.  492,  501. 

It  appears  by  the  recitals  in  the  deed, 
which  is  the  subject  of  construction,  that  at 
the  time  it  was  executed,  the  dividing  line  be- 
tween Adams'  lot,  known  in  the  plan  of 
the  city  as  lot  No.  339,  now  the  property  of 
the  plaintiff,  and  the  Gamble  lot,  which  lay 
south  of  it,  designated  in  said  plan  as  lot  323, 
was  the  ancient  course  and  channel  of  Shockoe 
creek,  which  had  been  changed  by  cer- 
tain artificial  works  constructed  by  the 
said  city,  so  that  it  was  matter  of  doubt  and 
difficulty  to  determine  where  the  ancient  chan- 
nel of  the  creek  was.  The  object  of  the 
deed,  as  indicated  by  the  recitals,  was  two- 
fold: First,  to  fix  permanently  and  with 
certainty  the  boundary  between  the  two  lots, 
"for  the  purpose,"  as  expressed,  "of  avoid- 
ing disputes  and  litigations  respecting  boun- 
daries." Second,  to  promote  "the  con- 
venience of  all  parties  interested" 
090  *in  the  lots.  To  accomplish  this  double 
purpose,  the  parties  agreed  as  follows : 
"The  parties  to  this  indenture  have  this  day 
agreed  that  the  boundary  between  said  de- 
scribed land  of  said  Richard  Adams,  deceased, 
and  said  lot  number  three  hundred  and  twen- 
ty-three (323),  shall  be  a  street  thirty  feet 
wide,  extending  from  17th  street  westwardly 
to  the  eastern  boundary  of  lot  number  three 
hundred  and  thirty-nine  (339),  which  street 
shall  be  parallel  to  D  street,  and  distant  there- 
from one  hundred  feet;  and  it  is  agreed  that 
said  street  shall  be  forever  kept  open  as  a 
highway  for  the  benefit  of  the  lands  and  lots 
on  both  sides  thereof." 

The  deed,  after  conveying  to  Gamble,  on 
behalf  of  the  devisees  of  Richard  Adams,  all 
the  right,  title  and  interest  which  the  said 
Richard  Adams,  at  the  time  of  his  death,  had 
in  and  to  all  and  every  part  and  portion  of 
the  land  and  lot  of  ground  lying  south  of 
said  thirty-foot  street,  and  to  the  said  devi- 
sees, on  behalf  of  Gamble,  all  the  right,  title, 
and  interest  which  said  Gamble  has  in  and 
to  all  and  every  part  of  said  land,  lying  on 
the  south  side  of  D  street,  between  seven- 
teenth street  on  the  east,  and  lot  No.  339  on 
the  west  and  north  of  the  said  thirty- foot 
street,  concludes  with  the  following  cove- 
nant, substantially  the  same  as  the  agree- 
ment before  recited:  "And  the  said  parties 
do  covenant^  and  stipulate  with  each  other 
that  said  thirty-foot  street  shall  forever  re- 
main open  as  a  highway  and  common  for  the 
use  of  the  persons  who  may  be  the  owners 


of  the  lots  or  land  bounded  on  either  side  of 
said  street." 

It  is  upon  the  language  of  this  covenant 
and  the  preceding  one  before  recited,  that  the 
learned  counsel  for  the  defendant  in  er- 
ror chiefly  rely  as  establishing  the  alleged 
dedication  to  the  public  tise  of  the  strip  of 
land  concerning  which  the  controversy  in  this 
case  has  arisen.     The  land  is  designated 

691  as    a    "street"— "a    *thirty-foot  strcct"- 
and     the     agreement     is,     "that    said 

street  shall  forever  be  kept  open  as  a 
highway."  This  language,  taken  alone,  might 
be  a  sufficient  indication  of  a  purpose  to  ded- 
icate to  the  public  use.  The  term  "highway" 
is  a  generic  name  for  all  kinds  of  public 
ways — ways  common  to  all  the  people  of  the 
state  having  occasion  to  pass  over  them. 
Holt,  Chief  Justice,  Queen  v.  Saintiff,  6  Mod. 
R.  255,  258.  To  constitute  a  highway,  it  must 
be  one  over  which  all  the  people  of  the  state 
have  a  common  and  equal  right  to  travel,  and 
which  they  have  a  common,  or  at  least  a  gen- 
eral, interest  to  keep  unobstructed.  People  v. 
Jackson,  7  Mich,  R.  432,  446. 

But  seeking  the  intent  of  the  parties  as 
manifested  by  the  instrument,  we  are  not, 
under  the  established  rules  of  construction,  to 
be  tied  down  to  the  terms  and  expressions  re- 
ferred to.  Especially  are  we  not  at  liberty 
arbitrarily  to  break  up  the  intimate  compan- 
ionship of  words  and  lop  one  member  of  a 
sentence  from  another.  The  maxim  is,  nos- 
'  citur  a  sociis.  We  must  consider  all  the  lan- 
guage employed — the  instrument  as  a  whole 
and  every  part  of  it.  THe  general  intention 
to  be  collected  from  the  whole  context,  and 
every  part  of  the  written  instrument,  is  al- 
ways to  be  preferred  to  the  particular  ex- 
pression. "Every  deed,"  observes  Hobart, 
Chief  Justice,  "ought  to  be  construed  accord- 
ing to  the  intention  of  the  parties,  and  the 
intent  ought  to  be  adjudged  of  the  several 
parts  of  a  deed  as  a  general  issue  out  of  the 
evidence,  and  ought  to  be  picked  out  of  every 
part,  and  not  out  of  one  word  only:"  and 
such  a  construction  should  be  put  upon  par- 
ticular words  as  will  best  answer  and  effect- 
uate the  apparent  general  intention.  Ex  an- 
tecedentibus  et  consequentibus  optima  fit  inter- 
pretatio.  Addison  on  Contracts  (2d  Amer. 
ed.),  top  p.  845,  marg.  846. 

692  *The  agreement  of  the  parties  is  not 
merely  that  there  "shall  be  a  street  thirty 

feet  wide"  and  "that  said  street  shall  be  for- 
ever kept  open  as  a  highway,"  but  the  pur- 
pose for  which  it  is  to  be  kept  open  is  de- 
clared. It  is  called  a  highway,  but  it  is  ex- 
pressly for  "the  benefit  of  the  lands  and  lots 
on  both  sides  thereof."  While  called  a  high- 
way, it  is  not  for  the  public  accommodation, 
not  for  the  public  use,  but,  in  express  terms, 
"for  the  use  of  the  persons  and  parties  who 
may  be  the  owners  of  the  lots  or  land 
bounded  on  either  side  of  the  said  street."  The 
common  meaning  of  the  term  "highway '  is 
explained  and  qualified  by  the  language  used 
in  connection  with  it  If,  indeed,  it  was  used 
by  the  parties  to  the  deed  in  the  sense  of  a 
public  way,  then  the  attempted  dedication 
was  to  a  limited  portion  of  the  public,  and 
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such  a  partial  dedication  is  simply  void  and 
will  not  operate  in  law  as  a  dedication  to  the 
whole  public.  There  may  be  a  dedication  of  a 
way  to  the  public  for  a  limited  use,  but  there 
cannot  be  a  dedication  to  a  limited  part  of 
the  public.  Poole  v.  Huskinson,  11  Meeson 
&  Wclsby,  827.  But  I  do  not  regard  any  dedi- 
cation, partial  or  otherwise,  as  intended.  I 
think  the  language  of  the  deed  fairly  con- 
strued manifests  a  purpose  merely  to  adjust 
and  hr.  with  certainty  the  boundary  between 
the  two  lots,  and  establish  a  common  right  of  way 
to  be  annexed  as  a  permanent  easement  to  the 
lots,  and  not  for  the  accommodation  of  the 
public. 

This  construction  appears  the  more  reason- 
able, when  we  consider  the  situation  of  the 
property  in  dispute.  It  is  not  a  thorough- 
far-,  but  what  is  denominated  a  cul-de-sac. 
It  is  an  alley  thirty  feet  in  width,  and  only 
two  hundred  feet  in  length,  with  an  entrance 
from  Seventeenth  street  on  the  eastern  side 
and  no  outlet  on  the  western.  It  affords  no 
accommodation  to  any  persons  except  the 
owners  of  the  lots  bounded  by  it.  To  them 
it  is  of  great  convenience.  It  is  of  no  advan- 
tage to  the  public,  and  could  not  be  unless  ex- 
tended westwardly  so  as  to  connect 
688  ♦with  some  public  street  in  that  di- 
rection. It  is  most  unreasonable,  there- 
fore, to  su{]^se  that  any  dedication  of  a  way 
to  the  public  could  have  been  intended.  Peo- 
ple V.  Jackson,  7  Mich.  R.  432,  448. 

The  conduct,  too,  of  the  parties,  which  may 
be  looked  to  in  a  case  like  this,  throws  much 
light  on  the  subject.  Railroad  Company  v, 
Trimble,  10  Wall.  U.  S.  R.  367. 

In  1846,  the  plaintiff,  in  conjunction  with 
his  brother,  became  the  purchaser  of  one-half 
of  the  Adams  lot,  upon  which  they  immedi- 
ately erected  a  foundry.  They  found  the  thir- 
ty-foot alley,  from  its  condition,  wholly  use- 
less, and  they  filled  it  up  and  improved  it  at 
their  own  expense,  so  as  to  make  'it  a  fit 
way  of  ingress  and  egress  to  and  from  their 
fotindry.  They  purchased  the  residue  of  the 
lot  in  1853,  and  from  the  date  of  their  pur- 
chases they  had  the  continued  use  and  enjoy- 
ment of  the  lot  and  the  alley  in  the  rear  with- 
out any  objection  from  any  quarter,  and  with- 
out molestation  until  the  defendant  laid  the 
railroad  track,  which  was  the  occasion  of  the 
present  suit.  In  1846,  when  the  first  purchase 
was  made,  the  plaintiff  and  his  brother,  who 
were  co-purchasers,  put  up  a  high  gate,  clos- 
ing the  entrance  to  the  alley  on  Seventeenth 
street,  without  objection  on  the  part  of  the 
owners  af  the  Gamble  lot  or  any  other  person, 
and  this  gate  remained  until  removed  some 
time  in  the  winter  of  1865-6.  In  the  mean  time 
and  hitherto,  so  far  as  appears,  the  municipal 
authorities  of  the  city  of  Richmond  have 
never  in  any  way  recognized  the  alley  as  a 
public  street,  or  exercised  any  control  over  it 
in  the  way  of  grading,  paving,  lighting,  police 
regulations,  or  user  of  any  sort. 

As  it  thus  appears  that  no  dedication  to 
the  public  was  mtended,  there  could  be,  of 
course,  no  acceptance,  without  which  a  ded- 
ication is  incomplete,  and  the  common  coun- 
cil of   Richmond,   if   it  attempted  to   do   so. 


could    not    confer    a    right    where    it    had 

none. 
684        *It  follows,  from  what  has  been  said, 

that  the  instruction  given  to  the  jury  is, 
in  my  opinion,  erroneous,  and  that  the  judg- 
ment of  the  circuit  court  should  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the 
cause  remanded  for  a  new  trial. 

It  appears  that  the  defendant  has  purchased 
from  one  Myers  a  portion  of  the  property 
bounded  by  the  alley  m  question,  and  is  there- 
fore a  tenant  in  common  with  the  plaintiff  of 
the  way  over  it.  As  such  tenant,  it  is  entitled 
to  use  said  alley  as  a  way  in  common  with  its 
co-tenants,  but  without  prejudice  to  their 
rights.  Whether  it  has  the  right  to  lay  a  rail- 
road track  at  all  on  said  alley  and  use  it  as 
such,  is  a  question  not  presented  by  the  in- 
struction given  in  this  case,  and  I  express  no 
opinion  upon  it. 
Judgment  reversed. 


686    *Redd  ft  als.  v.  The   Supervisors  of 

Henry  County. 

March    Term,    1879,    Richmond. 

1.  Rqnltr  Jarlsdlctlon — ^Bnjolnlnflr  Issa- 
ance  of  Bonds.* — Though  the  act  of  January 
ISth,  1875,  Sess.  Acts  1874,  ch.  11,  p.  29,  provides 
a  mode  by  which  the  qualified  voters  of  a  county  or 
corporation  may  contest  the  due  returns  of  the 
election  or  decision  of  the  voters  of  said  county  or 
corporation  upon  the  question  whether  the  county 
or  corporation  shall  subscribe  to  the  stock  of  an  in- 
ternal improvement  company,  a  court  of  equity  still 
has  jurisdiction  of  the  question  upon  a  bill  filed  by 
fifteen  or  more  of  the  citizens  and  tax-payers  of 
the  county  or  corporation,  and  to  enjoin  the  issue 
of  the  bonds  of  said  county  or  corporation  in  pay- 
ment of  said  subscription  if  the  proceeding  has  not 
been   properly  conducted. 

2.  Statutes — Svbstantlal  Conapllaaee  -vrlth 
ProTlsloBS. — In  the  proceeding  under  the  stat- 
ute. Code  of  1873.  ch.  61,  ff  62.  63,  64,  65,  in 
relation  to  subscriptions  by  a  county  or  corporation 
to  the  stock  of  an  internal  improvement  company, 
the  provisions  of  the  law  must  be  strictly  pursued; 
but  a  literal  compliance  in  every  particular,  how- 
ever unessential,  is  not  required.  Substantial  com- 
pliance with  the  law  in  every  essential  feature  is 
all  that  is  necessary. 

8.  Same — Same — ^Directory  and  Mandatory 
Provisions. — The  failure  to  comply  strictly  with 
the  provisions  of  the  statute  which  are  not  manda- 


*EqnltT      Jurisdiction  —  Injunction.  —  In 

Railroad  Co.  v.  Dameron,  95  Va.  546,  the  court  says: 
"The  jurisdiction  of  a  court  of  equity  to  restrain  a 
municipal  corporation  and  its  officers  from  levying  and 
collecting  an  unauthorized  tax  or  from  creating  an  un- 
authorized debt,  upon  the  application  of  one  or  more 
taxpayers  of  the  corporation,  who  sue  for  the  benefit 
of  themselves  and  all  others  similarly  situated,  is  too 
well  settled  to  admit  of  dispute.  Citing  the  principal 
case  and  Bull  v.  Read,  13  Gratt.  78;  Eyre  v.  Jacob, 
14  Gratt.  422;  Roper  v.  McWhorter,  ./  Va.  214; 
Crampton  v.  Zabriskie,  101  U.  S.  601;  2  Dillon  Mun. 
Corp.  sees.  914,  &c.  See  also  Blanton  v.  Fertilizing 
Co.,  n   Va.  335,  citing  the  principal  case. 
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tory,  but  merely  directory,  will  not  vitiate  the  pro- 
ceedings,  so  as  to   render  the  subscription  invalid. 

4.  Same — Same — ^HTlme  and  Mode  of  Per- 
formanee. —  ihose  directions  which  are  not  of  the 
essence  of  the  thing  to  be  done,  but  which  are 
given  with  a  view  merely  to  the  proper,  orderly, 
and  prompt  conduct  of  the  business,  and  by  a  fail- 
ure to  obey  which  the  rights  of  those  interested  will 
not  be  prejudiced,  are  not  commonly  to  be  regarded 
as  mandatory;  and  if  the  act  is  performed,  but  not 
in  the  time  or  in  the  precise  mode  indicated,  it 
may  still  be  sufficient,  if  that  which  is  done  accom- 
plishes the  substantial  purpose,  of  tue  statute. 

6.  Same — Provision*  by  Implication. — The 
order  of  the  county  court  directing  the  sense  of  the 
qualified  voters  to  be  taken  directs  the  election  to 
be  held  by  the  commissioners  of  election  in  con- 
formity to  law.  Though  the  order  does  not  ex- 
pressly require  the  sheriff  to  act,  so  far  as  the 

09^  *agency  of  the  sheriff  was  rendered  neces- 
sary by  the  law,  although  not  named  in  the 
order,   he   was    within   its    operation. 

6.  Same — Commissioners. — It  was  not  necessary, 
under  the  statute,  that  the  commissioners  of  elec- 
tion should  be  designated  by  name  in  the  order,  as 
there  were  already  commissioners  legally  ap- 
pointed. They  were  appointed  at  the  May  term 
of  the  court,  and  though  the  statute  directs  they 
shall  be  appointed  at  the  April  term,  this  provi- 
sion  of   the   statute  is  clearly  directory. 

7.  Same — Other  (Questions. — For  other  ques- 
tions in  relation  to  the  appointment  of  the  board  of 
commissioners  to  examine  the  return,  and  the  time 
when  the  commissioners  of  election  shall  make  their 
returns,  see  the  opinion  of  Burks,   J. 

8.  Commissioners  of  Election — Duties. — 
The  commissioners  of  election  are  tne  body  to  com- 
pute and  ascertain  the  number  of  registered  voters 
in  the  county,  the  number  of  votes  cast  at  the  elec- 
tion, the  number  voting  for  and  the  number  voting 
against  subscription.  In  ascertaining  and  reporting 
the  number  of  registered  voters  in  the  county  they 
are  to  be  guided  and  controlled  b/  the  registration 
books.  But  where  the  register  had  noted  on  the 
book  the  death  or  removal  of  a  person  registered, 
it   was    proper   to   omit   his   name   from   the    count. 

0.  Supervisors — Subscription  to  Stock. — It 
was  for  the  supervisors  to  fix  the  amount  of  the 
subscription  to  the  stock,  not  exceeding  the  sum 
limited  by  the  statute. 

10.  Sante — Conditional  Subscriptions. — ^The 
supervisors  of  the  county  having  resolved  to  sub- 
scribe the  sum  of  $100,000  on  condition  that  the 
town  of  D  subscribed  $50,000,  that  subscription 
cannot  subsequently  be  rescinded  by  them;  and  a 
resolution  by  them  to  this  effect  was  invalid.  And 
the  town  of  D  having  made  the  subscription  of 
$50,000,  the  supervisors  may  carry  out  their  sub- 
scription of  $100,000,  and  direct  the  issue  of  the 
bonds  of  the  county  therefor  in  the  mode  pre- 
scribed by   the   statute. 

11.  Stock  Subscriptions — Order  of  Court. — 
It  was  not  necessary  that  the  order  of  the  court 
directing  the  vote  upon  the  subscription  should  state 
that  the  amount  to  be  subscribed  will  not  require 
an  annual  tax  in  excess  of  twenty  cents,  or  that  it 
is  not  more  than  one-fifth  the  capital  stock  of  the 
company. 

12.  Evidence  in  Record — Duty  of  Court  to 
Look  Outside. — There  being  no  evidence  in  the 
record  that  the  subscription  will  require  a  tax  in  ex- 
cess of  twenty  cents  on  the  $100  of  the  taxable 
property  of  the  county,  and  no  such  question  made 


in  the  pleadings,  the  court  cannot  look  outside 

697         of  the  record  to  take  *notice  of  the  auditor's 

reports,  and  the  assessor's  books,  to  ascertain 

the   amoant   of  taxable  property  in  the  county. 

IS.    Povrer  of  Legislature — Curative  Aets.* 

— The  legislature  may,  by  a  subsequent  act,  legalize 

the    proceedings,    if    they    were    irregular,    and  to 

confirm  the  subscription. 

This  was  a  bill  in  equity  in  the  circuit  court 
of  the  county  of  Henry,  brought  by  James  S. 
Redd  and  fifteen  other  citizens  and  tax-pay- 
ers of  Henry  county,  to  enjoin  the  supervis- 
ors of  the  said  county  from  issuing  the  coun- 
ty bonds  for  $100,000,  for  payment  of  the 
county  subscription  to  the  stock  of  the  Dan- 
ville and  New  River  NaiTow-Gauge  rail- 
road company.  This  was  a  company  incor- 
porated by  an  act  of  the  general  assembly  of 
Virginia,  approved  March  29th,  1873.  The 
provisions  of  the  charter  as  to  the  powers  of 
the  company,  and  the  authority  of  countia 
through  which  the  road  was  to  run  to  sub- 
scribe to  its  stock,  are  set  out  in  the  opinion 
of  Judge  Burks.  The  plaintiffs  in  their  bill 
set  out  many  objections  to  the  proceedings  of 
the  court  in  directing  the  vote  of  the  people 
to  be  taken  whether  the  subscription  should 
be  made,  to  the  action  of  the  ofikers  takinff 
and  counting  the  vote,  and  to  the  conduct  of 
the  supervisors  in  relation  to  the  subscription. 
These  are  also  stated  in  the  opinion  of  Judge 
Burks. 

The  supervisors  answered  the  bill,  contro- 
verting the  objections  made  by  the  plaintiffs. 
And  the  cause  coming  on  to  be  heard  on  the 
23d  of  October,  1868,  the  court  dissolved  the 
injunction  and  dismissed  the  bill,  with  costs. 
And  thereupon  the  plaintiffs  obtained  an  ap- 
peal to  this  court 

f     J.  B.  Young  and  J.  A.  Early,  for  the  ap- 
pellants. 

James  Alfred  Jones,  for  the  appellees. 

BURKS,  J.  The  jurisdiction  of  a  court  of 
equity  in  a  case  like  the  present,  unless 
688  it  has  been  taken  away  by  ^statute,  is 
too  well  established  to  admit  of  dispute. 
Bull  &  others  v.  Read  &  others,  13  Gratt  78; 
Goddin  v.  Crump,  8  Leigh,  120;  Jones  on 
Railroad  Securities,  §  268;  2  Dillon  on  Munic- 
ipal Corporations,  §§  731,  732,  733,  734,  737, 
and  cases' cited  in  the  two  last-named  works.  It 
is  insisted,  however,  by  the  learned  counsel  for 
the  appellees  that  the  equitable  remedy  has 
been  superseded  in  this  state  by  act  of  the 
legislature  approved  January  15,  1875.  That 
act  provides  a  remedy  for  contests,  and  a  de- 
termination thereof,  in  elections  held  to  take 
the  sense  of  qualified  voters  on  subscriptions 
to  stock  of  internal  improvement  companies, 
and  may  be  found  in  the  Acts  of  Assembly  for 
1874-75,  ch.  37,  p.  29. 

"In  modem  times,"  says  Mr.  Justice  Story, 
"courts  of  law  frequently  interfere,  and  grant 

*Po-vrer   of  Lefflslittvre — Curative  Aets.^ 

As  sustaining  the  rule  laid  down  by  the  principsl  case 
that  the  legislature  may,  by  a  subsequent  act,  legalize 
the  proceedings  if  they  were  irregular  and  so  coo* 
firm  the  subscription,  see  Bell  ▼.  FarmTtlle.  ftc,  R. 
Co.,  91  Va.  112;   Supervisors  ▼.  Randolph,  89  Va.614. 
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a  remedy  under  circumstances  in  which  it 
jnrould  certainly  have  been  denied  in  earUcr 
periods.  And  sometimes  the  legislature,  by  ex- 
press enactments,  has  conferred  on  courts  of 
law  the  same  remedial  faculty  which  belong^s 
to  courts  of  equity.  Now,  in  neither  case,  if 
courts  of  equity  originally  obtained  and  exer- 
cised jurisdiction,  is  that  jurisdiction  over- 
turned or  impaired  by  this  change  of  the  au- 
thority at  law  in  regard  to  legislative  enact- 
ments; for,  unless  there  are  prohibitory  or 
restrictive  words  used,  the  uniform  interpre- 
tation is  that  they  confer  concurrent  and  not 
exclusive  remedial  authority."  1  Story's  Eq. 
Juris.  §  80.  It  is  an  established  principal  of  a 
court  of  equity  never  to  abandon  a  jurisdic- 
tion which  it  has  once  assumed.  Express 
statutory  enactment  can  alone  take  away  any 
part  of  the  original  jurisdiction  of  the  court. 
Kerr's  Injunctions  in  Equity,  6.  See,  also, 
Wayland  v.  Tucker  &  others,  4  Gratt.  267. 

There    arc    no    prohibitory    or    restrictive 

words  in  the  act  referred  to,  and  there  would 

seem    to    be    nothing   in   the    nature    of    the 

act     or     the     language     employed      to 

699  *indicatc    an    intent   to    make    the    new 
remedy  thereby  provided  exclusive;  and 

this  opinion  will  proceed  on  the  assumption 
that  the  equitable  remedy  exists. 

The  Danville  and  New  River  Railroad  Com- 
pany was  incorporated  by  an  act  of  the  leg- 
islature approved  March  29th,  1873  (Acts  of 
1872-3,  ch.  286),  and  invested  with  all  the 
powers,  rights  and  privileges  necessary  and 
proper  to  locate,  construct  and  maintain  a 
railroad,  to  be  known  as  the  Danville  and 
New  River  Narrow-Gauge  railroad,  to  begin 
at  or  near  Danville,  in  the  county  of  Pittsyl- 
vania ;  thence  by  Martinsville,  in  Henry  coun- 
ty; Patrick  Courthouse;  Hillsville,  in  Carroll 
county,  to  some  point  on  the  Atlantic,  Missis- 
sippi and  Ohio  railroad  not  east  of  Chris- 
tiansburg.  The  act  provides  for  the  tempo- 
rary organization  of  the  company,  and,  among 
other  provisions,  contains  the  following :  "Any 
county  or  incorporated  town  or  city  along  the 
line  of  said  road,  or  an>r  of  its  connecting 
branches,  is  hereby  authorized,  in  the  manner 
and  under  the  rules  and  regulations  pre- 
scribed by  law,  to  subscribe  to  the  capital  stock 
of  said  company;  and  to  this  end  it  shall  be 
the  duty  of  the  county  courts  of  such  counties, 
or  the  hustings  court  of  such  town  or  city,  in 
their  discretion,  to  cause  a  vote  of  the  quali- 
fied voters  to  be  taken  in  the  manner  pre- 
scribed by  law,  at  such  time  as  the  president 
and  directors  of  the  Danville  and  New  River 
Narrow-Gauge  railroad  company  may  ask,  and 
to  issue  bonds  in  such  form,  running  such 
lengths  of  time,  and  bearing  such  rate  of  in- 
terest, and  payable  at  such  periods  and  places, 
as  such  courts  may  determine." 

After  the  temporary  organization  of  the 
company,  authorized  by  the  charter,  had  been 
effected,  the  proceedings  complained  of  in  this 
suit  were  had  under  the  law  as  contained  in 
§§  62,  63,  64,  65,  ch.  61,  Code  of  1873,  ter- 
minating    in     a     subscription     by     the 

700  supervisors,    on    behalf    *of    the    county 
of  Henry,  of  one  hundred  thousand  dol- 


lars to  the  capital  stock  of  said  company. 

No  fraud  or  corruption  is  charged  against 
any  officer,  agent  or  other  person  concerned, 
but  the  allegation  is,  that  the  proceedings  did 
not  conform  to  the  requirements  of  the  stat- 
ute in  many  particulars,  which  are  specified, 
and  are  therefore  invalid. 

I  propose  to  notice  the  assignments  of  errot 
set  out  in  the  petition  for  appeal  as  briefly 
as  the  nature  of  the  case  will  admit,  premis- 
ing that  I  recognize  the  rule  contended  for 
by  the  counsel  for  the  appellants,  that  in  cases 
like  the  present,  the  provisions  of  the  law 
must  be  strictly  pursued;  with  this  (j^ualifica- 
'  tion,  however,  that  a  literal  compliance  in 
every  particular,  however  unessential,  is  not 
required.  If  the  rule  were  applied  without 
the  qualification,  no  subscription  by  a  county 
or  municipality  under  the  statute  would  prob- 
ably stand  the  test.  Substantial  compliance 
with  the  law  in  every  essential  feature  is  all 
that  is  necessary.  '^'The  sound  doctrine,"  says 
a  learned  author,  "is,  that  compliance,  with  all 
substantial  or  material  conditions  is  essential." 
1  Dillon  on  Municipal  Corporations,  §  108. 

Nor  must  we  fail  to  distinguish  between 
provisions  that  are  mandatory  and  such  as 
are  director>r  merely;  by  which  latter  is  meant 
those  provisions  that  are  to  be  considered  as 
giving  directions  which  ought  to  be  followed, 
but  not  as  so  limiting  the  power  in  respect  to 

\  which  the  directions  are  given  that  it  cannot 
effectually  be  exercised  without  observing 
them.      Cooley's    Constitutional    Limitations, 

:  74,  marg.  p.  Those  directions  which  are 
not  of  the  essence  of  the  thing  to  be 
done,  but  which  are  given  with  a  view 
merely  to  the  proper,  orderly  and  prompt 
conduct  of  the  business,  and  by  a  failure  to 
obey  M^hich  the  rights  of  those  interested  will 
not  be  prejudiced,  are  not  commonly  to  be 
regarded  as  mandatory;  and  if  the  act  is 
performed,  but  not  in  the  time  or 
701  *in  the  precise  mode  indicated,  it  may 
still  be  sufficient,  if  that  which  is  done 
accomplishes  the  substantial  purpose  of  the 
statute.    Id.  78,  marg.  p. 

The  order  of  the  county  court  directing  the 
sense  of  the  qualified  voters  to  be  taken  on 
the  question  of  subscription  was  sufficient. 
It  is  objected  that  the  sheriff  was  not  ex- 
pressly required  to  act  That  is  so;  but  the 
election  was  ordered  to  be  held  by  the  com- 
missioners of  election  "in  conformity  to  law." 
So  far  as  the  agency  of  the  sheriff  was  ren- 
dered necessary  by  the  law,  although  not 
named  in  the  order,  he  was  within  its  opera- 
tion. 

Nor  was  it  necessary,  under  the  statute,  that 
the  commissioners  of  election  should  be  desig- 
nated by  name  in  the  order,  as  there  were 
already  commissioners  "legally  appointed." 
They  had  been  appointed  at  the  previous  May 
term  of  the  county  court,  whereas  the  statute 
requires  that  they  shall  be  appointed  at  the 
April  term.  This  provision  of  the  statute  is 
clearly  directory.  If  they  were  appointed  by 
the  proper  authority,  that  is  sufficient  These 
commissioners  acted,  and  the  answer  to  the 
bill  stated,  and  the  statement   is   responsive, 
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that  they  took  the  oath  •  required  by  law,  and 
a  copy  of  the  oath  taken  by  the  commission- 
ers at  the  Martinsville  votinp^  place  is  filed, 
which  oath  is  averred  to  be  in  substance  the 
same  as  that  taken  by  the  commissioners  at 
the  other  voting  places. 

The  board  of  commissioners  were  appointed 
by  the  court  and  before  the  election  ordered 
had  taken  place,  and  it  is  insisted  that  the 
statute  requires  the  appointment  to  be  made 
by  the  judge  in  Txication,  and  after  the  elec- 
tion takes  place.  If  this  be  the  proper 
construction  of  the  statute,  still  the  objec- 
tion has  no  force.  Surely  an  act  to  be  done 
by  a  judge  in  vacation  may  be  done  by  him 
in   term  as   well,   and   it   would   seem   to  be 

immaterial  whether  the  board  of  com- 
702    missioners    *were  appointed    before    or 

after  the  election,  if  appointed  in  time 
to  discharge  the  duties  devolved  upon  them. 
If,  however,  it  was  indispensable  that  the  ap- 
pointment should  be  made  after  the  vote  or- 
dered had  been  taken,  the  appointment  was 
substantially  so  made  in  this  case.  Four  com- 
missioners were  appointed  on  the  9th  day  of 
August.  On  the  15th  day  of  September  (the 
fourth  day  after  the  election)  two  of  the 
com»iissioners,  to-wit:  John  H.  Schoolfield 
and  W.  A.  Sheffield,  not  being  present  to 
transact  the  business  required  of  the  board, 
others  were  substituted  for  them.  The  lan- 
guage of  the  order  is:  "Ordered,  that  Dr. 
Jas.  M.  Smith  and  S.  G.  Whittle  be  appointed 
to  act  in  connection  with  George  D.  Grandy 
and  B.  F.  Dyer  as  a  board  of  commissioners 
for  Henry  county,  as  the  law  directs."  This 
order  was  substantially  an  appointment  of  all 
the  members  of  the  board. 

The  commissioners  of  election  at  the  several 
voting  places  are  required  by  the  law  to  make 
their  returns  to  the  judge  of  the  county  court 
within  two  days  after  the  election.  The  re- 
turns were  made,  but  it  does  not  appear 
whether  they  were  made  within  the  two  days, 
and  this  is  alleged  as  a  defect  in  the  pro- 
ceedings. The  returns  were  certainly  made 
within  a  few  days  after  the  election,  for  they 
were  examined  by  the  board  of  commission- 
ers on  the  16th  day  of  September,  which  was 
the  fifth  day  after  the  election.  The  substan- 
tial purpose  of  the  statute  was  accomplished, 
although  the  returns  may  not  have  been  made 
within  the  two  days,  and,  indeed,  for  aught 
that  appears  to  the  contrary,  they  were  made 
within  that  time. 

It  is  further  objected  that  while  the  order 
of  the  court  submitted  the  question  to  the 
voters  whether  there  should  be  a  subscription 
not  exceeding  one  hundred  thousand  dollars, 
the    vote    was    for    that    sum    absolutely.      In 

support  of  this  objection,  reliance  is 
703     placed  on   the   report  of   the   ♦board  of 

commissioners  and  the  order  of  the 
county  court  convening  the  supervisors  to 
make  the  subscription.  There  is  nothing  else 
in  the  record,  as  far  as  I  have  seen,  even 
tending  to  show  that  the  vote  was  for  the 
subscription  of  an  absolute  sum.  The  recitals 
in  the  report  of  the  commissioners  have  refer- 
ence to  the  order  of  the  court  under  which 


they  acted,  and  I  do  not  understand  that  they 
meant  to  affirm  that  the  question  voted  on 
was  different  from  the  question  submitted  hyi 
the  order.  The  order  of  court  concerning  the 
supervisors  simply  pursues  the  language  of 
the  report.  It  may  have  been  supposed  by 
the  voters  at  the  time  they  cast  their  votes 
that  if  the  result  of  the  election  was  in  favor 
of  subscription,  the  maximum  amount  would 
be  subscribed  by  the  supervisors,  and  those 
favoring  subscription  may  have  so  desired; 
but  we  are  not  to  presume  that  they  voted  in 
ignorance  of  the  fact  that  the  amount  to  be 
subscribed  was,  under  the  law,  in  the  discre- 
tion of  the  supervisors,  limited  only  as  to  the 
maximum  sum. 

It  is  contended  that  the  computation  and 
ascertainment  of  the  number  of  the'  registered 
voters  of  the  county,  the  number  of  votes  cast 
at  the  election,  the  number  voting  for  and 
the  number  against  subscription,  was  a  duty 
devolved,  by  the  law,  on  the  county 
court;  and  it  is  assigned  as  error  that  it  was 
discharged  by  the  board  of  commissioners 
and  not  by  the  court.  This  assignment  of 
error  seems  not  to  be  well  founded.  We 
must  construe  the  two  sections  in  the  Code 
(§§  63,  64,  ch.  61)  together.  While  this  duty 
is  not  expressly  mentioned  in  the  63d  section 
among  the  enumerated  acts  to  be  performed 
by  the  commissioners,  yet  it  would  seem  to 
be  plainly  implied  by  the  language  employed 
in  the  64th  section:  "If  it  shall  appear,  by 
the  report  of  the  board  of  commissioners,  that 
three-fifths  of  the  qualified  voters,"  &c.  The 
report  is  the  basis  for  the  court's  ac- 
704  tion,  and  from  which  it  is  *to  determine 
whether  three-fifths  of  the  qualified  vo- 
ters of  the  county  voting  are  in  favor  of 
subscription,  and  whether  said  three-fifths  in- 
clude a  majority  of  the  registered  voters  of 
the  county  and  a  majority  of  the  votes  cast 
by  freeholders  at  the  election.  The  commis- 
sioners, therefore,  did  not,  in  this  case,  tran- 
scend their  authority  in  ascertaining  the  facts 
necessary  for  the  action  of  the  court. 

But  it  is  further  insisted  that  if  the  com- 
missioners were  charged  by  the  law  with  the 
duty  of  ascertaining  and  reporting  the  num- 
ber of  registered  voters  in  the  county,  they 
violated  the  law  in  rejecting  from  the  count 
voters  whose  names  appeared  on  the  regis- 
tration books,  and  their  report  and  the  subse- 
quent proceedings  thereon  were  therefore 
invalid.  I  think  the  objection  is  well  taken, 
so  far  as  it  applies  to  registered  voters  re- 
jected from  the  court  wholly  upon  extrinsic 
evidence.  I  think  the  commissioners  should 
have  been  guided  and  controlled  by  the  regis- 
tration books.  It  does  not  appear  that  they 
erased  any  names  from  the  books  or  added 
any.  It  appeared  on  the  face  of  these  books, 
which  it  would  seem  had  not  been  recently 
revised,  that  there  were  marks  or  memoranda 
made  by  the  registers,  indicating  the  death  or 
removal  of  voters  whose  names  were  still  on 
the  books.  It  was  competent,  I  think,  and 
proper  for  the  commissioners  to  omit  these 
names  from  the  count.  I  am  satisfied  from 
the  evidence  that  if  the  names  improperly 
rejected  had  been  counted,  the  result  of  the 
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election  would  not  have  been  changed;  that 
is,  there  would  have  been  still  three-fifths  of 
the  qualified  voters  voting  on  the  question  in 
favor  of  subscription,  and  said  three-fifths 
would  have  included  a  majority  of  the  votes 
cast  by  freeholders  at  the  election,  and  a 
majority  of  the  registered  voters  of  the 

705  county.    Such  being  the  *fact,  the  errors 
committed   by    the    commissioners    were 

not  fatal  to  the  proceedings. 

At  the  term  of  the  court  next  after  the 
date  of  the  commissioner's  report,  to-wit:  on 
the  11th  day  of  October,  1875,  the  county 
court  made  the  order  before  referred  to  con- 
vening the  supervisors  on  the  23d  day  of  that 
month,  to  carry  into  effect  the  wishes  of  the 
voters  as  expressed  at  the  election,  by  sub- 
scribing on  behalf  of  the  county  the  sum  of 
one  hundred  thousand  dollars  to  the  capital 
stock  of  the  railroad  company.  I  have  al- 
ready anticipated  the  objection  made  to  this 
order.  The  form  of  the  order  of  the  court 
could  not  have  the  effect  of  limiting  the 
powers  of  the  supervisors  in  respect  of  the 
amount  of  the  subscription  to  be  made,  those 
powers  being  derived  from  the  law  and  not 
from  the  court.  The  supervisors  seem  to  have 
met,  pursuant  to  the  order,  on  the  23d  day 
of  OctolJer,  and  taking  no  action  in  the  mat- 
ter of  the  subscription,  adjourned  till  the  9th 
of  November,  when  they  again  adjourned 
till  the  6th  day  of  December.  They  then  re- 
solved to  subscribe  the  sum  of  one  hundred 
thousand  dollars  on  behalf  of  the  county 
whenever  the  people  of  Danville  should  vote 
a  sub^ription  of  fifty  thousand  dollars.  They 
seem  to  have  taken  no  further  action  in  the 
matter  till  the  8th  of  April,  1878,  when,  on 
account  of  the  alleged  delinquency  of  Dan- 
ville in  making  any  subscription,  they  passed 
a  resolution  annulling  and  rescinding,  as  far 
as  they  had  the  power,  the  vote  for  the  sub- 
scription by  the  people  of  Henry  county  on 
the  11th  day  of  September,  1875.  On  the  19th 
day  of  the  same  month  (April)  they  adopted 
a  similar  resolution;  and  on  the  28th  day 
of  June  following,  the  voters  of  Danville 
having  in  May  preceding  voted  a  subscrip- 
tion of  $50,000  to  the  stock  of  the  company, 
the  supervisors  of  Henry  rescinded  the  resolu- 
tions of  the  8th  and  19th  of  April,  re- 
solved    to    make     the     subscription     of 

706  $100,000  to   the   stock   of   the   company, 
and  ordered  their  clerk  to  subscribe  that 

sum  on  behalf  of  the  county  on  the  books  of 
the  company. 

The  resolutions  of  the  9th  and  18th  of  April 
never  had  any  force,  as  it  was  not  in  the 
power  of  the  supervisors  to  nullify  the  ac- 
tion of  the  people  at  the  polls;  but  it  is 
further  contended,  that  the  power  of  the 
supervisors  to  make  the  subscription  was  ex- 
hausted at  their  first  meeting,  when  a  major- 
ity were  present  and  they  failed  then  to  make 
the  subscription.  That  is  not  my  construction 
of  the  statute  (§  65,  ch.  61,  Code  1873).  The 
object  of  the  statute  would  rather  seem  to  be 
to  require  a  majority  of  the  supervisors  to  be 
present  whenever  the  subscription  is  made, 
and  not  to  limit  their  power  to  act  to  the  first 
meeting  at  which  a  majority  may  be  present. 


If  such  limitation  had  been  intended,  it  would 
doubtless  have  been  plainly  declared.  Nor  is 
there  anything  in  the  statute  indicating  the 
purpose  to  confine  the  exercise  of  the  power 
to  make  the  subscription  to  the  supervisors 
in  office  at  the  time  of  the  election. 

Nor  do  I  think  there  is  any  just  ground 
for  the  complaint,  that  the  supervisors  de- 
layed, as  they  did,  in  making  the  subscrip- 
tion. In  less  than  three  months  after  the 
election  they  entered  on  record  their  readi- 
ness and  purpose  to  make  the  subscription  as 
soon  as  the  town  of  Danville  should  make 
a  subscription  of  $50,000.  This  would  seem 
to  have  been  wise  and  reasonable,  and  as 
soon  as  the  subscription  was  made  by  Danville, 
the  supervisors  made  the  subscription  for  the 
county  of  Henry. 

Having  disposed  of  the  objections  raised  by 
the  assignments  of  error  contained  in  the 
petition  for  appeal,  several  other  assign- 
ments, made  at  the  bar,  remain  tQ  be  noticed. 

One  of  them,  based  on  the  ground  of  the 
alleged  want  of  power  in  the  supervis- 
ors in  office  in  1878  to  make  the 
707  *subscription  ordered  in  1876,  need  not 
be  further  noticed  after  what  has  been 
already  said  in  answering  an  objection  in  the 
petition  of  a  somewhat  similar  character. 

The  other  three  assignments  are  founded 
on  the  assumption  that  the  maximum  amount 
of  the  subscription  fixed  bv  the  order  of  the 
county  court,  of  the  9th  ot  August,  1875,  ex- 
ceeds the  amount  allowed  by  the  statute,  § 
62,  ch.  61,  Code  of  1873.  Xhe  language  of  the 
statute  is  as  follows:  "The  said  order  shall 
state  the  maximum  amount  proposed  to  be 
subscribed,  which  shall  in  no  case  exceed  one- 
fifth  of  the  total  capital  stock  of  said  com- 
pany, or  an  amount,  the  interest  upon  which, 
at  the  rate  authorized  by  the  council,  or  board 
of  trustees,  of  any  city  or  town,  or  board  of 
supervisors  of  any  county,  or  township  board 
of  any  township  shall  (not*)  require  the 
imposition  of  an  annual  tax  in  excess  of 
twenty    cents    on    the    one    hundred    dollars. 

• 

It  is  alleged  that  the  interest  on  the  maxi- 
mum amount  fixed  by  the  order  of  court 
would  require  the  imposition  of  an  annual  tax 
in  excess  of  twenty  cents  on  the  one  hundred 
dollars  of  the  taxable  property  of  Henry 
county,  and  that  therefore  the  order  and  all 
the  proceedings  based  thereon  are  void. 

Certainly,  if  the  fact  alleged  were  true,  and 
that  fact  appeared  by  the  record  in  this  case, 
the  conclusion  that  the  proceedings  are  void 
would  necessarily  follow.  It  is  not  pretended 
that  the  record  discloses  any  such  fact,  but 
it  is  contended  that  the  orders  of  the  county 
court  should  show  that  the  fact  was  otherwise 
— that  is.  that  the  amount  to  be  subscribed 
would  not  require  an  annual  tax  greater  than 
twenty  cents  on  the  hundred  dollars  of  tax- 
able values  in  the  county.  There  is  no  doubt 
of  the  correctness  of  the  general  proposition, 
that     where     courts     are     invested     with     a 


•This  word  "not"  is  evidently  inadvertently  in- 
serted in  the  statute.  It  should  be  omitted  in  the 
reading. 
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special     and     limited     jurisdiction     the 

708  ♦facts  necessary  to  give  jurisdiction  of 
the    subject    matter    should,   appear    by 

their  records.  Such  was  the  case  of  Pulaski 
County  V.  Stuart,  Buchanan  &  Co.,  28  Gratt 
872.  By  statute  the  county  court,  composed 
of  justices  of  the  peace,  was  empowered  to 
provide  for  the  purchase  and  distribution  of 
salt  among  the  people,  and  it  was  required, 
before  the  court  could  act,  that  a  majority  of 
the  acting  justices  should  be  present,  or  that 
all  should  have  been  summoned  to  attend; 
and  it  was  held  that  to  give  validity  to  the 
orders  of  the  court  it  was  necessary  that  the 
record  of  the  court  should  show,  when  the 
court  acted,  either  that  a  majority  of  the 
justices  were  present  or  that  all  had  been 
summoned.  Without  these  facts  appearing, 
it  would  not  appear  that  the  court  had  juris- 
diction of  the  matter  with  which  it  was 
charged.  So,  in  the  present  case,  while  the 
general  law  invests  the  county  court  with 
jurisdiction  to  order,  without  special  applica- 
tion from  any  source,  an  election  to  deter- 
mine whether  there  shall  be  a  subscription  to 
the  capital  stock  of  a  railroad  company,  yet 
the  special  act  incorporating  the  Danville  and 
^few  River  railroad  company  makes  it  the 
duty  of  the  county  court,  m  its  discretion,  to 
cause  a  vote  of  the  qualified  voters  to  be  taken 
at  such  time  as  the  president  and  directors  of 
the  company  may  ask.  To  authorize  the  ac- 
tion of  the  court  as  provided,  it  would  seem 
to  be  necessary  that  it  should  be  taken  on  the 
application  of  the  president  and  directors  of 
the  company,  and  probably  it  might  be  con- 
sidered essential  to  the  jurisdiction  of  the 
court  that  that  fact  should  appear  by  the 
records  of  the  court.  The  fact  does  so  ap- 
pear, and,  if  that  be  necessary,  it  would  seem 
to  be  all  that  need  appear  by  the  record  to 
show  that  the  court  had  jurisdiction  of  the 
subject  matter. 

But  if  the  order  of  the  court  is  not  to  be 

considered    invalid    for    the    reasons    already 

assigned,  we  are  asked  to  ^o  a  step  further, 

and   decide  that  it  is  mvalid  by  reason 

709  *of  alleged  extrinsic  facts — facts  not  ap- 
pearing   by    the    record.     To   ascertain 

these  facts,  we  are  asked  to  take  judicial  no- 
tice of  the  auditor's  reports,  and  of  the  books 
showing  the  assessments  of  property  and  the 
contents  of  those  books.  When  it  is  said  that 
the  court  will  take  judicial  notice  of  any  fact, 
the  meaning  is  that  such  facts  need  not  be 
proved  in  the  ordinary  manner.  They  may 
be  noticed  without  being  proved  in  the  case. 
Can  such  notice  be  taken  by  this  court  of  the 
books  referred  to  and. of  their  contents?  I 
think  not.  I  can  find  no  precedent  to  jus- 
tify it.  There  are  many  facts  of  which  courts 
will  take  judicial  notice,  and  they  are  speci- 
fied in  the  approved  elementary  works  on 
evidence.  1  Greenleaf's  Ev.  §  6  and  notes;  1 
Phillips'  Ev.  619,  620  (marg.  pp.)  and  notes. 
Among  other  things  they  will  take  notice, 
without  proof,  of  the  public  laws  of  the  state ; 
of  the  sittings  of  the  legislature,  and  its  es- 
tablished and  usual  course  of  proceeding;  the 
privileges  of  its  members,  but  not  the  trans- 
actions on  its  journals;  of  historical  facts, 
and  generally,  it  is  said,  of  whatever  ought 


to  be  generally  known  within  the  limits  of 
dieir  jurisdiction.  The  assessments  of  prop- 
erty are  made  for  the  purposes  of  taxation, 
and  the  books  containing  them  may  be  and 
are  resorted  to  for  that  purpose  by  the  au- 
thorities charged  with  the  duty  of  levying 
taxes.  But,  when  a  judicial  proceeding,  it 
becomes  necessary  to  resort  to  those  books 
to  establish  any  fact  arising  in  the  cause,  such 
fact,  I  apprehend,  must  be  established  in  the 
ordinary  way  by  producing  the  books  as  evi- 
dence in  the  cause. 

Chief  Justice  Marshall,  in  a  case  where 
one  of  the  (questions  was  whether  the  court 
would  take  judicial  notice  of  a  pardon,  ob- 
served that  "it  is  a  constituent  part  of  the 
judicial  system  that  the  judge  sees  only  with 
judicial  eyes,  and  knows  nothing  respecting 
any  particular  case  of  which  he  is  not  in- 
formed judicially.     A  private  deed  not 

710  communicated  to  him,  whatever  *may  be 
its  character,  whether  a  pardon  or  a  re- 

lease,  is  totally  unknown  and  cannot  be  acted 
on.  The  looseness  which  would  be  intro- 
duced into  judicial  proceedings  would  prove 
fatal  to  the  great  principles  of  justice  if  the 
judge  might  notice  and  act  upon  facts  not 
brought  regularly  into  the  cause.  Such  a 
proceeding,  in  ordinary  cases,  would  subvert 
the  best  established  principles,  and  overturn 
those  rules  which  have  been  settled  by  the 
wisdom  of  ages."  United  States  v.  Wilson, 
7  Peters'  R.  150,  161.  And  in  a  very  recent 
case  decided  by  the  supreme  court  of  the 
United  States,  Mr.  Justice  Swayne,  in  the 
opinion  of  the  court  delivered  by  him,  speak- 
ing of  notorious  facts  of  which  the  court  will 
take  judicial  notice,  said:  "This  power  is  to 
be  exercised  by  courts  with  great  caution. 
Care  must  be  taken  that  the  requisite  notori- 
ety exists.  Every  reasonable  doubt  upon  the 
subject  should  be  resolved  promptly  in  the 
negative."  Brown  &  others  v.  Piper,  91  U. 
S.  R.   (1  Otto)  37,  42,  43. 

But  the  assignment  of  error  relied  on  re- 
quires us  to  go  still  further.  We  are  asked 
not  only  to  take  notice  of  certain  facts  which 
we  cannot  know  judicially,  but  of  facts  which 
are  not  in  issue  in  the  cause,  nor  relevant 
to  any  issue  made.  It  is  nowhere  in  the  rec- 
ord made  a  question  whether  the  maximum 
amount  of  the  subscription  fixed  by  the 
county  court  of  Henry  exceeds  the  amount 
allowed  by  the  statute.  Although  the  bill 
states  with  great  particularity  and  minute- 
ness of  detail  numerous  objections  to  the  pro- 
ceedings complained  of,  and  the  grounds  of 
those  objections,  it  does  not  allege,  directly 
or  indirectly,  or  even  insinuate  that  the  maxi- 
mum amount  of  the  subscription  was  in  ex- 
cess of  the  amount  allowed  by  law.  No 
allusion  is  made  to  it  in  the  bill,  answer, 
or  in  the  proofs.  If  intended  to  be  relied  on 
it  should  have  been  put  in  issue.  It  was 
matter  of   fact   susceptible  of  proof  or 

711  disproof.    ♦Under  these  circumstances  it 
would  be  an  anomaly   for  an  appellate 

court  to  reverse  a  decree  for .  the  causes  al- 
leged. We  can  only  review  the  case  made, 
and  as  made  by  the  parties  in  the  court  be- 
low. We  cannot  go  outside  of  the  record 
and  decide  a  case  upon  facts  dehors.    This 


542 


81  GRATT. 


Virginia  Rkforts,  Annotated. 


718,  718,  714 


would,   in  my  judgment,  be  a  palpable  and 
flagrant  abuse  of   appellate  jurisdiction. 

Since  the  foregoing  opinion  was  written, 
it  has  come  to  my  knowledge  that  the  gov- 
ernor of  the  commonwealth  has  approved  an 
act  passed  by  the  general  assembly  author- 
izing the  supervisors  of  Henry  county  to 
carry  out  the  wishes  of  the  majority  of  the 
voters  of  Henry  county,  as  expressed  by  the 
vote  taken  on  the  11th  day  September,  1875, 
and  to  assess  and  levy  such  annual  tax  as 
may  be  necessary  to  pay  the  subscription  of 
one  hundred  thousand  dollars,  notwithstand- 
ing the  limitations  prescribed  by  the  62d  sec- 
tion of  chapter  61  of  the  Code. 

The  conclusions  which  I  have  reached  in 
this  case  are  independent  of  the  special  act 
referred  to,  but  it  may  be  as  well  to  say  that 
if  there  were  any  defects  or  irregularities  in 
the  proceedings  reviewed  in  this  opinion, 
which  might  offset  the  subscription  made  by 
the  supervisors,  they  are  cured  by  this  legis- 
lation. That  such  legislation  is  valid  seems 
to  be  well  settled.  Defective  subscriptions 
may  in  all  cases  be  ratified  where  the  legisla- 
ture could  have  originally  conferred  the 
power.  Mistakes  and  irregularities  are  of 
frequent  occurrence  in  municipal  elections,  and 
the  state  legislatures  have  often  had  occasion 
to  pass  laws  to  obviate  such  difficulties.  Such 
laws,  when  they  do  not  impair  any  contract, 
or  injuriously  affect  the  rights  of  third  per- 
sons, are  never  regarded  as  objectionable, 
and  certainly  are  within  the  competency  of 
the  legislative  authority.  St.  Joseph  Town- 
ship V.  Rogers,  16  Wall.  U.  S.  R.  644,  663,  664. 
Authorities  to  the  same  effect  are  numerous. 
Among  them  are  the  following:  Ritchie 
718  V.  Franklin  County,  22  Wall.  ♦U.  S.  R. 
867;  Thompson  v.  Lee  County,  3  Wall. 
U.  S.  R  327;  Campbell  v.  City  of  Kenosha, 
5  Wall.  U.  S.  R  194;  City  v.  Lamson,  9  Wall. 
U.  S.  R  477,  485:  Brewster  v.  City  of  Syra- 
cuse, 19  N.  Y.  R  116;  Gould  v.  Town  of 
Sterling,  23  N.  Y.  R  467 ;  City  of  Bridgeport 
V.  R.  Road  Company,  15  Conn.  R  475,  495 ; 
McMUlen  v.  County  Judge,  &c.,  6  Iowa  R. 
301;  Cooley  on  Con.  Lim.  225,  et  seq.;  1 
Dillon  on  Mun.  Corp.   (2  ed.),  §  424,  note  1. 

Upon  the  whole  case,  I  am  of  opinion  to 
affirm  the  decree  of  the  circuit  court. 

The  other  judges  concurred  in  the  opinion 
of  Burks,  J. 

Decree  afpimred. 


713    *Cit7  of  Richmond  v.  A.  Y.  Stokes  & 

Co. 

March    Term,    1879,    Richmond. 

1.  mill Blet pal  Corpor«tl€niB — ^Dedteittton  of 
Streets. — In  this  case  there  may  be  a  valid  ac- 
ceptance of  an  easement  in  a  town  without  any  dis- 
tinct act  of  recognition  by  the  corjwrate  authorities 
of  such  town.  The  mere  user,  however,  by  the  pub- 
lic of  the  locus  in  quo  will  not  of  itself  constitute  an 
acceptance,  without  regard  to  the  character  of  the 
use  and  the  circumstances  and  length  of  time  un- 
der  which  it   is  claimed   and  enjoyed.      But   where 


See  Talbott  v»  Railroad  Co.,  31  Gratt.  685  and  note. 


property  in  a  town  is  set  apart  for  public  use,  and 
is  enjoyed  as  such,  and  public  and  private  rights 
acquired  with  reference  to  it  and  to  its  enjo3rmentf 
the  law  presumes  such  an  acceptance  on  the  part 
of  the  public  as  will  operate  an  estoppel  in  pais,  and 
preclude  the  owner  from  revoking  the  dedication. 
2.  Same — Same — Preavnapilon. — A  street  of  the 
city  having  been  used  according  to  a  certain  line 
from  1617  to  1847,  and  having  been  graded  and 
paved  by  the  city  authorities,  without  any  objection 
or  claim  by  the  owners  of  the  soil  on  which  a  part 
of  the  street  was  laid,  and  public  and  private  righti 
having  been  acquired  with  reference  to  it  and  iti 
enjoyment,  its  dedication  to  the  public  will  be  pre 
sumed,  and  the  owner  of  the  soil  cannot  revoke  it 

This  was  an  action  of  trespass  quare  clau^ 
sum  f regit  in  the  circuit  court  of  the  city  of 
Richmond,  brought  in  July,  1876,  by  A.  Y. 
Stokes  and  two  other  partners,  under  the  name 
and  style  of  A.  Y.  Stokes  &  Co.,  against  the 
City  of  Richmond.  The  subject  of  the  action 
was  a  parcel  of  ground  extending  from  Cary 
street  to  Basin  street  forty  feet,  and  twenty- 
one  feet  wide,  which  was  covered  by  a  part  of 
Twelfth  street,  as  then  used.  This  piece  of 
ground  had  been  a  subject  of  controversy  for 
years   between   the   parties   under   whom   the 

plaintiffs  claimed  and  the  City  of  Rich- 
714    mond;     the     claimants     insisting     *that 

Twelfth  street  properly  laid  down  did 
not  cover  it,  and  the  citv  resisting  the  claim. 
In  1858  or  1859  Warwick  &  Barksdale,  under 
whom  the  plaintiffs  derived  title,  recovered 
the  ground  in  an  action  of  ejectment,  and 
enclosed  it;  but  the  enclosure  was  removed, 
upon  an  agreement  with  the  council  of  the  city 
that  this  was  not  to  affect  the  rights  of  either 
party.  The  question  in  the  cause  was  whether 
the  public  had  acquired  an  easement  over 
the  ground. 

On  the  trial,  after  the  evidence  had  been 
introduced,  both  the  plaintiffs  and  the  defend-  • 
ant  asked  for  a  number  of  instructions,  which 
the  court  refused  to  give,  and  gave  the  fol- 
lowing : 

"The  jury  are  instructed  that  they  cannot, 
from  the  evidence  in  this  cause,  find  that 
Warwick  &  Barksdale,  or  any  parties  claim- 
ing under  them,  have  dedicated  the  premises 
in  question  to  the  public,  or  that  by  any  omis- 
sions or  laches  they  have  lost  the  rights  they 
had  as  against  the  city  at  the  date  of  their 
first  communication  to  the  city  council,  in 
September,  1847. 

"But  the  jury  are  farther  instructed  that  if 
prior  thereto  the  City  of  Richmond  had,  with 
the  knowledge  and  consent  of  the  then  owners 
of  the  property,  assumed  control  of  the  prem- 
ises in  question,  claiming  the  same  as  a  part 
of  Twelfth  street,  and  had  with  such  knowl- 
edge and  consent  continuously  and  notoriously 
occupied  the  same  as  a  part  of  the  public 
highway  up  to  the  time  of  the  assertion  of 
the  claim  of  Warwick  &  Barksdale  before  the 
common  council  September  13th,  1847,  and 
that  such  use  had  continued  so  long  that 
private  rights  and  public  convenience  would 
have  been  materially  affected  by  an  inter- 
ruption of  the  enjoyment  of  such  part  of  the 
highway,  thev  «;hould  find  for  the  defendant 
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"To  which  action  of  the  court  in  rejecting 
the  instructions  asked  by  the  defendant,  and 
in  giving  said  instructions  of  the  court, 
the  defendant  excepted,  and  prayed 
716  ♦that  this  bill  of  exceptions  might  be 
signed,  sealed,  and  made  a  part  of  this 
record;    which  is  accordingly  done." 

This  bill  contained  all  the  evidence. 

The  jury  found  a  verdict  for  the  plaintiffs, 
and  assessed  their  damages  at  five  hundred 
dollars;  and  the  City  of  Richmond  moved  the 
court  to  set  aside  the  verdict  on  the  ground 
that  it  was  contrary  to  the  evidence;  but  the 
court  overruled  the  motion,  and  entered  a 
judgment  in  accordance  with  the  verdict;  and 
the  city  again  excepted.  And  the  court  certi- 
fied that  all  the  facts  proved  on  the  trial 
appear  in  the  first  bill  of  exceptions,  which 
was  made  a  part  of  this,  there  being  no  con- 
flict in  the  evidence.  And  thereupon  the  City 
of  Richmond  applied  to  a  judge  of  this  court 
for  a  writ  of  error  and  supersedeas ;  which 
was  awarded.  The  facts  are  stated  by  Judge 
Anderson  in  his  opinion. 

Keiley,  for  the  appellant 

Kean  &  Davis  and  Ould  &  Carrington,  for 
the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

The  dedication  of  a  street  or  public  high- 
way may  be  made  either  with  or  without 
writing,  by  any  act  of  the  owner,  such  as 
throwing  open  the  land  to  the  public  travel, 
or  an  acquiescence  in  the  use  of  his  land  as 
a  highway.  Angell  on  Highways,  §  142. 
Where  streets  and  alleys  have  been  opened 
by  the  owner  of  the  soil,  and  used  by  the  pub- 
lic, with  his  assent,  as  a  public  thoroughfare 
for  years,  a  dedication  of  the  easement  may 
be  presumed,  and  the  continued  and  uninter- 
n^ted  use,  with  the  knowledge  and  acqui- 
escence of  the  owner,  will  justify  the 
presumption  of  a  dedication  to  the  public, 
provided  the  use  has  continued  so  long 
716  that  private  *rights  and  the  public  con- 
venience might  be  materially  affected 
by  an  interruption  of  the  enjoyment.  But  any 
acts  of  ownership  by  the  owner  of  the  soil 
would  repel  the  presumption.  Allen,  J.,  in 
Skeen  v.  Lynch,  &€.,  1  Rob.  R.  202.  But  there 
must  be  not  only  a  dedication,  but  acceptance 
by  the  public. 

In  England  it  is  held  that  the  presumption 
of  the  dedication  by  the  owner  from  his  ac- 
quiescence in  the  use  of  the  land  as  a  high- 
way by  the  public  is  sufficient.  But  in  this 
state  it  was  held  by  the  general  court  in 
Kelly's  case,  8  Gratt  632,  that  this  doctrine, 
as  applied  in  England,  is  inapplicable  to 
cotmty  roads  in  this  country,  and  that  in  this 
st&te  there  must  be  not  only  a  dedication 
presumable  from  the  user,  but  an  acceptance 
by  the  county  court,  evidenced  by  some  act 
of  record.  But  Judge  Leigh,  who  delivered 
the  opinion  of  the  court,  excepted  expressly 
streets  and  alleys  in  towns  from  the  operation 
of  this  principle.  As  to  them  the  acts  of 
corporation  officers  may  have  the  same  effect 
as  the  acts  of  the  county  courts. 

In  Harris'  case,  20  Gratt.  833,  the  doctrines 
on  this  subject  were  considered,  and  Judge 


Staples,  in  whose  opinion  all  the  judges  con- 
curred, states  the  doctrine  as  held  by  this 
court  with  as  much  clearness  and  precision 
as  can  well  be  done.  He  says:  "It  is  well 
settled  there  must  be  not  only  a  dedication 
by  the  owner,  but  an  acceptance  by  the  pub- 
lic. Whether  some  act  on  the  part  of  the  au- 
thorities charged  with  the  control  or  repair 
of  the  highway  is  necessary  to  constitute  an 
acceptance,  or  whether  it  may  be  effected  by 
a  mere  user  of  the  property,  is  a  question 
upon  which  the  authorities  are  not  agreed." 
After  a  brief  notice  of  Kelly's  case,  he  says: 
"It  may  be  safely  assumed  that  in  this  state 
there  may  be  a  valid  acceptance  of  an  ease- 
ment in  a  town  without  any  distinct  act  of 
recognition  by  the  corporate  authorities  of 
such  town.  The  mere  user,  however,  by  the 
public  of  the  locus  in  quo  will  not  of 

717  itself    constitute    an    acceptance,    ♦with- 
out regard  to  the  character  of  the  use 

and  the  circumstances,  and  length  of  time 
under  which  it  was  claimed  and  enjoyed" 
And  he  concludes  that  "when  proper^  in 
a  town  is  set  apart  for  public  use  and  is 
enjoyed  as  such,  and  public  and  private 
rights  are  acquired  with  reference  to  it  and 
to  its  enjoyment,  the  law  presumes  such  an 
acceptance  on  the  part  of  the  public  as  will 
operate  an  estoppel  in  pais,  and  preclude  Ihc 
owner  from  revoking  the  dedication.  Numer- 
ous other  cases  than  those  which  he  had  cited, 
he  says,  maintain  the  principle  that  the  own- 
er is  estopped  to  assert  there  has  been  no 
formal  acceptance,  where  the  public,  rel>*ing 
upon  the  manifest  interest  of  the  party  to 
dedicate  the  property,  have  entered  into  the 
occupation  of  it,  in  such  a  manner  as  renders 
it  improper  and  unjust  to  reclaim  it"  And 
cites  State  v.  Trash,  6  Verm.  R.  355;  Badeau 
\.  Mead  &  al.,  14  Barb.  R.  328;  and  City  of 
Cincinnati  v.  White,  lessee,  6  Peters'  U.  S.  R. 
431. 

This  is  an  action  of  trespass  quare  clau- 
sum  fregit,  brought  by  A.  Y.  Stokes  k  Co., 
defendants  in  error  here,  against  the  City 
of  Richmond,  and  involves  the  right  of  the 
city  to  a  section  of  Twelfth  street  which  is 
embraced  by  parallel  lines  twenty-one  feet 
east  of  the  western  line  of  Twelfth  street, 
and  forty  feet  south  of  the  southern  line  ftf 
Gary  street.  There  is  also  another  suit  de- 
pending, in  which  the  Gallego  Mills  were 
plaintiffs  below  and  are  defendants  here, 
which  involves  the  right  of  the  city  to  another 
section  of  siid  Twelfth  street,  lying  between 
the  intersect"  )ns  of  Twelfth  street  with  Basin 
street,  and  a  street  thirty  feet  wide  south  of 
the  basin  in  parallel  lines  with  Gary  street 
and  a  line  parallel  wjth  the  western  line  of 
Twelfth  street,  and  twenty-five  feet  east  of 
it.  Precisely  the  same  questions  are  involved 
in  both  suits. 

Twelfth  street  is  thirty-two  feet  six  inches 

in  width,   crosses   Main  and   Gary  streets  at 

right   angles,   and   now   extends    in   a  direct 

line  and  uniform  width  in  a  southward 

718  *direction,  crossing  Gary  street  to  Canal 
street,  and  embracing  both  of  the  sec- 
tions now  in  dispute. 

The   following  are  established  as  facts  in 
the  cause :    That  seventy  years  ago,  or  more. 
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one  Bullock  erected  buildings  on  the  east 
line  of  Twelfth  street  as  now  used,  which 
buildings  extended  southwardly  from  Cary 
street  to  an  alley  about  half  way  between  Cary 
and  Canal  streets.  This  alley  is  a  little  south 
of  the  entrance  of  the  street  south  of  the 
basin  before  referred  to  into  Twelfth  street. 
These  buildings  were  substantial  brick  stores, 
three  stories  high,  and  there  was  a  narrow 
sidewalk  some  five  feet  wide  in  front  of  them, 
but  which  extended  no  further  south  than  the 
said  alley. 

The  property  adjoining  Bullock's  buildings 
on  the  south,  extending  on  the  eastern  line  of 
Twelfth  street  to  Canal  street,  was  owned  by 
Randolph  Harrison,  and  upon  it  was  a  ware- 
house erected  for  tobacco,  formerly  owned  by 
William  I.  Morris;  and  the  property  opposite 
Harrison's,  on  the  west  side  of  Twelfth  street, 
was  used  as  a  coal-yard,  on  which  Peter 
Chevallie  built  his  mill  in  1833,  where  the  Gal- 
legro  mills  now  stand.  Twelfth  street  was  not 
open  further  south  than  the  aforesaid  alley. 
Between  Harrison's  lot  and  Chevallie's  mill 
no  street  had  been  opened,  but  there  was 
a  ravine  between  them,  and  Harrison's  prop- 
erty was  approached  by  Thirteenth  street.  But 
at  least  as  far  back  as  1817  Twelfth  street  was 
open  in  front  of  the  Bullock  buildings,  which 
extended  to  the  said  alley,  as  it  was  then 
used,  and  has  been  ever  since,  except  for 
the  short  time  it  was  obstructed  (in  1858 
or  1859)  by  the  grantors  of  the  plaintiffs 
below  erecting  a  fence  on  a  part  of  it.  It  is 
true  that  the  whole  space  west  of  the  afore- 
said sidewalk  of  Twelfth  street  was  an  open 
space  as  far  as  the  basin — sl  distance  of  about 
one  hundred  yards — ^and  was  used  by  the 
James  River  company,  the  then  owner  of  the 

soil,  for  receiving  and  delivering  goods; 
719     but    it    is    a    fair    inference    *from    the 

evidence  that  the  street,  the  eastern  lim- 
it of  which  was  indicated  by  the  Bullock 
storehouses  and  the  sidewalk,  was  also  used 
by  them  and  their  customers  in  conveying 
goods  to  or  from  the  basin,  and  by  the  pub- 
lic in  general  who  had  dealings  with  them 
or  the  occupants  of  the  Bullock  storehouses, 
as  far  back  as  the  year  1817;  and  since  the 
opening  of  the  southern  section  of  Twelfth 
street  in  1834  it  must  have  been  the  great 
thoroughfare  of  transit  and  transportation  to 
and  from  the  Chevallie  or  Gallego  mills  and 
the  Harrison  tobacco  warehouse,  and  for  the 
freights  of  the  James  River  and  Kanawha 
canal  brought  to  or  carried  from  the  city  of 
Richmond,  and  which  were  conveyed  to  or 
from  Twelfth  street  along  Basin  street  to  or 
from  the  boats  in  the  basin. 

In  1833  the  subject  of  opening  the  southern 
section  of  Twelfth  street,  which  had  become 
an  important  thoroughfare,  and  connecting  it 
with  Canal  street  engaged  the  earnest  atten- 
tention  of  the  city  fathers.  A  difficulty  met 
them  at  the  threshold.  Twelfth  street  as  then 
used  had  been  used  since  1817,  and 
probably  for  many  years  before.  As  Bullock 
had  erected  costly  brick  buildings  along  its 
eastern  margin,  it  must  have  been  the  east- 
em  line  of  the  street  then,  and  for  years  be- 
fore, as  it  cannot  be  presumed  that  he  would 
have  erected  such  buildings  in  the  middle  of 


a  public  street.  And  in  fact  there  is  no  evi- 
dence in  this  record  that  there  ever  had  been 
a  street  in  use  there  upon  any  other  location; 
but  it  appeared  from  the  report  of  their  sur- 
veyor that  as  Twelfth  street  was  designated 
in  the  original  plan  of  the  town,  its  eastern 
limit  .along  the  southern  line  of  Cary  street 
was  twenty-one  feet  east  of  its  location  as 
then  used;  so  that  Bullock's  buildings  occu- 
pied twenty-one  feet  of  the  street  as  desig- 
nated .in  the  plan  of  the  town,  and  Harrison's 
warehouse    considerably    more.      If    the 

720  report  of  the  ♦surveyor  was  correct,  the 
city  could  not  open  and  extend  Twelfth 

street  through  to  Canal  street  upon  its  pres- 
ent line  without  acquiring  the  right  from  the 
owner  of  the  soil  on  which  it  would  be  lo- 
cated. All  difficulty  was  removed,  and  the 
way  made  clear  by  the  proposition  of  Mr. 
Harrison  to  purchase  from  Chevallie  the  land 
upon  which  the  extension  of  Twelfth  street 
would  be  located,  and  to  convey  it  to  the  city 
to  be  used  for  this  purpose,  if  the  city  would 
release  to  him  any  claim  it  might  have  to  the 
land,  or  right  of  way  over  it,  upon  which  his 
buildings  were  erected.  This  proposition  was 
accepted  by  the  city,  and  Twelfth  street  was 
opened  and  graded  and  extended  through  to 
Canal  street,  on  the  line  of  its  location  and 
used  in  front  of  the  Bullock  buildings,  and 
the  whole  street,  from  its  intersection  with 
Cary  to  its  intersection  with  Canal  street, 
was  graded  and  paved  its  whole  width  of 
thirty-two  feet  and  six  inches.  This  was  done 
openly,  with  the  knowledge  and  in  the  pres- 
ence of  the  owner  of  the  soil,  and  so  far  as 
appears  without  objection  or  question  as  to 
the  ri^ht  of  the  city  to  do  what  she  did.  We 
think  It  is  fair  to  presume  that  the  city  coun- 
sel would  not  have  accepted  the  proposition 
of  Mr.  Harrison,  and  incurred  the  expense 
of  filling  the  ravine,  and  opening  and  grad- 
ing the  street  between  his  buildings  an4 
Chevallie's  mill,  and  of  grading  and  paving 
the  v^hole  street  from  Cary  to  Canal,  if  any 
question  had  been  raised  by  the  owner  of  t^e 
soil  to  its  right  to  the  street  in  front  of  the 
Bullock  buildings  until  such  question  was 
definitely  settled,  or  if  its  counsel  had  any 
doubt  as  to  its  right.  And  it  being  done  in 
the  presence  and  with  the  knowledge  of  the 
canal  company,  or  its  agents,  who  stood  by 
and  allowed  the  city  to  lay  out  and  incur  the 
expense  of  grading  and  paving  this  street, 
as  and  for  a  public  street,  without  objec- 

721  tion,  it  is  estopped  thereby  *afterwards 
to  set  up  a  claim  to  it;  and  its  grantees 

can  have  no  better  right. 

They  claim  under  a  deed  of  conveyance 
from  John  A.  Lancaster  and  S.  S.  Baxter,  as 
trustees  of  the  James  River  and  Kanawha 
company,  bearing  date  the  2d  of  June,  1845, 
which  describes  the  first  lot  conveyed,  which 
embraces  the  section  which  is  involved  in 
this  suit,  as  bounded  on  one  side  by  Cary 
street,  on  another  side  by  Twelfth  street,  and 
on  a  third  side  by  a  street  thirty  feet  wide, 
called  Basin  street,  running  along  the  north- 
ern margin  of  the  basin,  and  extended  cast- 
wardly  until  it  meets  Twelfth  street,  and 
describes  the  other  lot  which  is  involved  in 
the  other  suit,  depending  in  this  court  upon 
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a  writ  of  error,  hereinbefore  referred  to, 
as  bounded  on  one  side  by  Basin  street,  on 
another  side  by  Twelfth  street,  and  on  a 
third  side  by  a  street  thirty  feet  in  width,  to 
be  laid  out  between  the  ground  then  sold,  as 
now  designated,  and  the  buildings  belonging 
to  the  grantees,  Warwick  &  Barksdale,  called 
the  Gallego  mills,  sometimes  called  Cheval- 
lie's  mills. 

This  deed  was  made  to  the  parties  who 
were  the  owners  of  the  Gellego  or  Chcvallie 
mills,  which  bordered  on  Twelfth  stree*t  as  it 
was  laid  off,  graded  and  paved  by  tile  city  to 
the  exact  width  of  Twelfth  stre^|  eleven 
years  before,  of  which  they  must  be  presumed 
to  have  had  cognizance,  and  the  part  of 
which  street  lying  west  of  the  Bullock  build- 
ings, to  sections  of  which  they  set  up  claim 
under  said  deed,  had  been  used  by  the  said 
city  as  a  continuation  of  Twelfth  street  south 
of  Gary  at  least  for  twenty-eight  years  prior 
to  the  date  of  said  conveyance  to  them  with 
the  acquiescence  of  their  grantors.  They 
purchased,  therefore,  with  the  knowled^ 
that  the  city  claimed  thirty-two  feet  six 
inches    west    of    the   Bullock    buildings,    as 

shown  by  the  paving  of  that  width,  as 
722    *a  continuation  of  Twelfth  street  south 

of  Gary;  and  by  enquiry  they  might 
have  known  that  it  had  been  used  as  Twelfth 
street  south  of  Gary  for  more  than  twenty- 
eight  years  prior  to  the  date  of  said  deed  of 
conveyance  to  them,  and  that  there  was  not, 
and  most  probably  never  had  been,  any  other 
Twelfth  street  in  use  south  of  Gary  street, 
and,  consequently,  that  in  purchasing  they 
purchased  subject  to  the  city's  easement;  and 
such,  indeed,  is  the  import  of  the  deed  read 
in  the  light  of  the  surrounding  circumstances, 
of  which  they  must  have  been  cognizant ;  that 
if  it  was  designed  to  convey  any  part 
of  the  street,  the  conveyance  was  intended 
to  be  subject  to  the  easement;  and, 
without  looking  to  the  map,  the  deed  upon  its 
face  does  not  import  a  conveyance  of  any 
part  of  the  street,  the  location  of  which  was 
then  well  defined  and  understood  by  all  the 
parties;  and  the  map  referred  to  seems  to 
have  been  carelessly  and  imperfectly  prepared, 
for,  among  other  errors,  it  lays  down  Twelfth 
street  as  having  a  width  of  thirty-six  feet 
six  inches,  when  its  width  is  only  thirty-two 
feet  six  inches — ^adding  about  one-eight  to  its 
actual  width.  Angell,  §  142,  supra,  says  that 
the  platting  of  land  by  the  owner,  and  selling 
lots  bounded  by  streets  designated  by  the  plat, 
thereby  indicates  a  clear  intention  to  dedicate, 
or  an  acquiescence  in  the  use  of  his  land  as 
a  highway.  The  deed  to  Warwick  &  Barks- 
dale  not  only  describes  the  lots  sold  to 
them  as  bounded  on  one  side  by  Twelfth 
street,  but  also  on  another  side  by  an  ex- 
isting street,  called  Basin  street,  which 
it  describes  as  thirty  feet  wide  and  running 
along  the  northern  margin  of  the  basin, 
and  extending  eastwardly  until  it  meets 
Twelfth  street.  Now,  this  street  is  de- 
scribed as  an  existing  street,  and  as  then 
extending  eastwardly  until  it  meets  Twelfth 
street.  This  language  could  apply  only  to 
Twelfth  street  as  it  then  existed  and  was 
in   use.     It   could    not   apply    to    any    other 


Twelfth  street,  for  there  was  no  other, 
728    and  never  had  been,  except  *that  which 

was  designated  on  paper,  it  is  said,  in 
Byrd's  original  plan  of  the  town,  and  never 
had  been  an  actual  street,  never  had.  been 
opened,  and  could  not  have  been  mtant  in 
this  conveyance,  as  Basin  street  did  not  ex- 
tend eastwardly  to  meet  it,  but  only  to  meet 
Twelfth  street  as  it  was  then  used  and  paved 
and  well  defined;  and  beyond  it  eastwardly 
there  was  no  street,  but  a  block  of  the  Bullock 
buildings. 

And  so  as  to  the  boundaries  of  the  other 
lot  conveyed.  It  was  bounded  on  one  side  by 
Basin  street,  on  another  by  Twelfth  street, 
and  on  a  third  side  by  another  street  thirty 
feet,  which  it  was  agreed  by  the  parties  was 
to  be  opened,  and  the  location  of  which  was 
described,  and  which  must  necessarily  con- 
nect with  Twelfth  street  This  was  a  recog- 
nition of  the  existing  Twelfth  street.  The 
parties  to  this  deed  could  hardly  be  under- 
stood to  have  covenanted  to  open  a  new  street, 
the  necessary  outlet  to  which  would  be  by 
Twelfth  street,  upon  the  haphazard  that  an- 
other Twelfth  street  would  be  opened  by  the 
removal  of  the  Bullock  buildings,  and  which, 
if  it  were  done,  could  not  then  be  extended 
through  Harrison's  lot  to  Ganal  street,  as 
the  city,  eleven  years  before,  had  solemnly  re- 
leased to  him  any  claim  it  might  have  to  a 
right  of  way  through  his  lot  If  we  turn  to 
the  map,  we  think  it  plainly  shows,  by  the 
shaded  or  black  lines,  the  actual  eastern  ter- 
minus of  each  of  the  streets  on  the  margin  of 
the  basin  to  be  the  western  line  of  Twelfth 
street  as  then  established  and  in  use.  It  is 
true  that  the  boundaries  of  the  lots  sold  are 
indicated  by  dotted  lines  running  into  Twelfth 
street,  which  may  indicate  that  the  fee  in  the 
soil  is  embraced  in  the  conveyance,  though 
subject  to  the  easement  How  else  can  the 
change  from  a  solid  to  a  dotted  line  be  ac- 
counted for? 

In  Denning  v.  Roon,  6  Wend.  R.  651,  cited 
by  Angell  on  Highways,  §  143,  it  was  held 
that  if  a  street  has  been  used  and  built  up 
along  a  particular  line,  and  the  adjoin^ 
724  ing  ^owners  have  acquiesced  in  the  line 
so  built  upon,  and  treated  it  as  the  true 
line  of  the  street  for  forty  or  fifty  years, 
they  will  not  be  permitted  to  deny  the 
effect  of  their  acts  as  a  dedication,  and  to 
contr^ict  the  lines  of  the  street,  on  the  ground 
that  by  so  doing  they  make  them  conform  to 
the  original  survey  and  lay-out  of  the  street 
But  the  fact  of  an  acquiescence  of  the  owner 
in  the  free  use  and  enjoyment  of  the  way  as 
a  public  road  for  the  period  of  twenty  years 
would  undoubtedly  be  sufficient  evidence  in 
any  case,  though  there  were  no  further  proof 
of  an  intention  to  dedicate.  Angell,  §  143, 
citing  Kent's  Com.  451,  and  decisions  of  Kc^ 
Jersey,  New  York,  North  Carolina,  Wisconsin 
and  Kentucky.  But  time,  though  it  is  often  a 
very  material  ingredient,  is  not  indispensable 
in  the  act  of  dedication. 

Where  a  street  in  the  city  of  New  York 
was  widened  from  forty  to  sixty  feet  and 
used  by  the  public  for  nineteen  years,  with 
the  acquiescence  of  the  owner,  who  paid  an 
assessment  for  paving  it  to  its  full  width,  it 
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valid.      The   court   dcKS   not   set   aside   an  award 
merely   because  it  may  differ  with   an   arbitrator 
as  to  the  law  of  the  case. 
8.    Same — IWhem  Court  'Will  Opem  Award. 

— Where  the   merits   in  law   and  in   fact  are   re- 
ferred  to   an  arbitrator  of  competent  knowledge, 
and  there  is     not  any  question  reserved  by  him, 
tne    court    will    not    open    the    award    unless 

728  something    can    be    alleged    amounting  *to  a 
perverse  misconstruction   of  the  law,  or  mis- 
conduct on  the  part  of  the  arbitrator. 

4.  Same — Doubtful  Point  of  Lavr. — ^Where 
arbitrators  mean  to  decide  according  to  law,  and 
they  mistake  the  law  in  a  palpable  material  point, 
the  award  will  be  set  aside.  But  their  decision, 
upon  a  doubtful  point  of  law,  or  in  a  case  where 
the  question  of  law  is  designedly  left  to  their 
judgment,  will  generally  be  held  conclusive.  It 
must  appear  they  grossly  mistook  the  law;  and 
the  court  will  not  interfere  merely  because  it 
would  have  given  a  different  decision  in  the 
particular   case. 

5.  Same — Decision  in  This  Case. — It  does 
not  appear  that  the  arbitrators  have  committed 
any  very  material  or  palpable  errors  in  the 
various  points  decided  by  them. 

In  March,  1877,  the  Gity  of  Portsmouth  and 
the  County  of  Norfolk  entered  into  an  agree- 
ment, which,  reciting  that  certain  questions 
and  disputes  between  these  parties  have 
arisen,  and  are  now  depending,  they  agree  to 
submit  them  all  to  arbitration,  except  one 
pending  suit  named,  and  they  proceed  to  set 
out  these  disputed  subjects  under  fourteen 
separate  heads,  the  fourteenth  of  which  is  as 
follows :  "Fourteenth.  And  all  other  ques- 
tions of  accounts  or  rights  or  title  to  real  es- 
tate (with  the  exception  before  mentioned), 
including  all  matters  and  questions  in  dispute 
between  the  said  city  and  county,  and  all 
cases  which  are  now  pending  in  the  circuit 
court  of  Norfolk  county  and  the  husting^s 
court  for  said  city,  and  all  matters  that  are 
in  dispute  in  any  way,  together  with  all 
other  matters  which  either  party  may  deem 
proper  to  submit  to  the  arbitrators,  shall  be 
and  are  referred  and  submitted  to  the  hnal 
award  and  determination  of  R.  H.  Bak- 
er, of  the  city  of  Norfolk,  and  John  R. 
Kilby,  of  the  county  of  Nansemond,  ♦  ♦  ♦ 
so  as  the  said  arbitrators  do  make  their  award 
or  determination  of  and  concerning  the  prem- 
ises in  writing  under  their  hands  and  seals." 
And  they  waived  the  plea  of  the  statute 

729  of   '''limitations,   and  all   other   technical 
pleas  which  would  interfere  in  any  man- 
ner  with   the   award  of   the   arbitrators,    ex- 
cept upon  the  very  right  and  justice  of  the 


408;  Pollock  v.  Sutherlin,  25  Gratt.  95;  Moore  v. 
Lttckess,  23  Gratt.  160;  Ross  v.  Overton,  3  Call. 
309;    Mathews  v.  Miller,  25   W.  Va.   818. 

Same— Mistake  of  Fact— Setting  Aside 
Airard. — The  general  rule  is  that  a  mistake  of  fact 
for  which  an  award  will  be  set  aside  must  be  appar- 
ent on  its  face,  in  some  material  point  and  extremely 
prejudicial  to  the  losing  party.  Morris  v.  Ross,  2 
Hen.  &  M.  408;  Ross  v.  Overton,  3  Call.  309;  Pol- 
lard V.  Lumpkin,  6  Gratt.  398;  Shermer  v.  Beale,  1 
Wash.  11;  Pleasants  v.  Ross,  1  Wash.  156;  Lee  v. 
PatUlo,  4  Leigh  436;    2  Am.  &  Eng.  ^c  Law  782. 


case  as  to  all  matters  and  questions  in  am- 
trove rsy.  And  the  award  was  to  be  entered 
of  record  in  the  circuit  court  of  Norfolk 
£Otmty  and  the  court  of  hustings  for  the  dty 
of  Portsmouth. 

In  June,  1877,  the  arbitrators  made  their 
award,  passing  upon  each  of  the  subjects  »nb- 
mitted  to  them,  and  with  their  award  they 
returned  to  the  circuit  court  of  Norfolk  coun- 
ty various  statements  of  accounts  made  to 
show  the  basis  on  which  they  fixed  the  re- 
sults of  the  several  claims  submitted  to  them. 

It  appears  that  when  the  arbitrators  had 
made  out  their  award  they  addressed  a  com- 
munication to  the  board  of  supervisors  of 
Norfolk  county  and  the  council  of  the  city  of 
Portsmouth,  in  which  they  say:  "In  announc- 
ing the  conclusions  to  which  we  have  come 
on  the  various  questions  submitted  to  our  ar- 
bitrament, ♦  ♦  ♦  *  it  seems  to  be  proper 
that  we  should  state  briefly  the  reasons  which 
have  led  us  to  those  conclusions."  And  they 
proceed  to  give  the  reasons  for  their  award 
upon  the  different  questions.  This  paper  was 
not  returned  by  them  with  their  award. 

Upon  the  return  of  the  award  to  the  cir- 
cuit court  of  Norfolk  county,  on  motion  of 
the  County  of  Norfolk,  a  summons  was  is- 
sued to  the  City  of  Portsmouth  to  show  cause 
why  the  court  should  not  proceed  to  give 
judgment  in  accordance  with  the  award.  And 
at  the  next  term  of  the  court  the  City  of 
Portsmouth  appeared  and  filed  her  answer, 
setting  out  numerous  objections  to  the  award, 
and  insisting  that  the  communication  of  the 
arbitrators  to  the  supervisors  of  the  count>- 
of  Norfolk  and  the  council  of  the  city  of 
Portsmouth,  which  is  called  the  report 
780  of  the  arbitrators,  ^should  be  treated  as 
part  and  parcel  of  the  award.  But  the 
court  refused  to  admit  the  paper  as  part  of 
the  award;  but  permitted  it  to  be  offered  as 
evidence,  and  duly  considered  the  same.  And 
to  the  refusal  of  the  court  to  admit  the  paper 
as  a  part  of  the  award,  the  City  of  Ports- 
mouth excepted. 

The  court  being  of  opinion  that  the  ob- 
jections filed  by  the  City  of  Portsmouth  to 
the  award  were  not  valid,  overruled  them, 
and  adjudged  that  the  award  be  affirmed  as 
a  judgment  of  the  court.  And  thereupon  the 
City  of  Portsmouth  applied  to  a  judge  of  this 
court  for  a  writ  of  error;  which  was  awarded. 
The  case  is  sufficiently  stated  by  Judge  Sta- 
pi<£S  in  his  opinion. 

Holladay  &  Gayle,  for  the  appellant 

/.  Alfred  Jones  and  John  Goode,  for  the  ap- 
pellee. 

.   Staples,  J.,   delivered   the   opinion  of  the 
court. 

The  City  of  Portsmouth  was  incorporated 
by  an  act  of  the  legislature  passed  March  1, 
1858.  Another  act,  supplementary  to  the 
first,  was  passed  2Sth  March,  to  provide  for 
the  disposition  of  the  common  property  of 
the  County  of  Norfolk  and  the  City  of  Ports- 
mouth. Subsequent  to  the  passage  of  these 
acts,  and  the  acceptance  of  the  act  of  incor- 
poration by  the  City  of  Portsmouth,  a  con- 
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troversy  arose  between  that  city  and  the 
County  of  Norfolk,  involving  many  trouble- 
some questions  as  well  as  a  large  amount  of 
property  and  money.  Suits  were  instituted 
both  at  law  and  in  equity,  which  promised 
to  be  very  protracted  and  expensive.  Whilst 
they  were  pending,  the  parties  agreed  to  re- 
fer all  their  matters  of  controversy  to  ar- 
bitration, and  Richard  H.  Baker,  of  Norfolk 
city,  and  John  R.  Kilby,  of  Nansemond 

731  county,  *were  chosen  as  the  arbitrators. 
And  it  was  mutually  agreed   that  their 

award  should  be  entered  of  record  in  the  cir- 
cuit court  of  Norfolk  county  and  the  hustings 
court  of  Portsmouth.  The  arbitrators  com- 
pleted their  award  on  the  29th  of  June,  1877, 
after  a  long  and  patient  investigation  of  all 
the  matters  submitted  to  them. 

The  City  of  Portsmouth,  not  being  satis- 
fied with  the  decision,  refused  to  abide  by  it. 
Thereupon  a  rule  was  issued  against  the  city, 
at  the  instance  of  Norfolk  County,  to  show 
cause  why  the  award  should  not  be  entered 
up  as  the  judgment  of  the  circuit  court  The 
City  of  Portsmouth  appeared  in  answer  to 
the  rule,  and  objected  to  the  award  on  numer- 
ous grounds;  all  of  which  were  overruled  by 
the  court,  and  judgment  was  entered  in  con- 
formity with  the  finding  of  the  arbitrators. 

The  case  is  now  before  this  court  upon  a 
writ  of  error  to  that  judgment.  No  complaint 
is  made  of  anv  misconduct  on  the  part  of  the 
arbitrators.  The  sole  grounds  of  objection 
consist  of  certain  alleged  errors  of  law  and 
fact  in  the  award — errors  not  apparent  on 
the  face  of  the  award,  but  as  plainly  appear- 
ing by  the  report  of  the  arbitrators  and  cer- 
tain exhibits  accompanying  it,  which,  it  is 
insisted,  must  be  considered  as  a  part  of  the 
award.  On  the  other  hand,  it  is  claimed  that 
these  papers  constitute  no  part  of  the  award, 
and  cannot  be  looked  to  for  any  purpose. 
In  the  view  we  take  of  .the  case,  it  is  not 
deemed  necessary  to  decide  which  of  these 
pretensions  is  correct.  For  all  the  purposes 
of  this  decision,  it  may  be  conceded  that  the 
report  and  exhibits  are  a  part  of  the  award. 
With  this  concession  we  are  to  enquire 
whether  the  award  can  be  invalidated  on  all 
or  any  of  the  grounds  stated  by  the  appellant. 

It  is  impossible  to  look  through  this  record 
without  being  'struck  with  the  number  and  va- 
riety   of      difficult     questions     submitted     to 
the    arbitrators;  questions  relating  to  the  in- 
debtedness  of    the    County   of    Norfolk, 

732  ♦and    the    amount    properly    chargeable 
to   the    City   of    Portsmouth ;    questions 

relating  to  the  Norfolk  county  ferries,  to  the 
docks  in  that  county  and  in  the  city  of  Ports- 
mouth, and  the  receipts  and  profits  de- 
rived from  these  several  sources  for  many 
years;  questions  relating  to  the  proper  dis- 
position and  division  of  other  r^il  and  per- 
sonal property,  and  numerous  other  matters 
of  controversy  not  necessary  to  be  mentioned 
here.  If  ever  there  was  a  controversy  pecul- 
iarly proper  for  arbitration  it  was  this.  The 
real  parties  litigant  were  the  people  of  Nor- 
folk county  on  one  side  and  the  people  of 
Portsmouth  on  the  other — citizens  of  the  same 
community,  bound  together  by  the  ties  of 
blood   and   affection.     A   proper  understand- 


ing and  settlement  of  the  numerous  points 
of  controversy  required  not  only  patient  in- 
vestigation and  research,  knowledge  of  local 
affairs  and  history,  and  repeated  references 
to  documents  and  records,  but  constant  in- 
tercourse with  witnesses  and  counsel.  The 
persons  selected  as  arbitrators  were  pe- 
culiarly fitted  for  the  task ;  they  were  men 
of  high  standing,  personally  and  profession- 
ally, and  from  their  education,  association 
and  general  information  might  fairly  be  pre- 
sumed to  be  better  qualified  to  arrive  at 
correct  conclusions  than  any  judicial  tribu- 
nal in  the  state.  It  was,  therefore,  very  prop- 
erly agreed  that  all  suits  pending  in  the  cir- 
cuit and  hustings  court,  and  that  all  other 
matters  and  questions  in  dispute,  together 
with  all  other  matters  which  either  party 
might  prefer,  should  be  submitted  to  and  final- 
ly decided  by  the  arbitrators;  and,  further, 
that  the  parties  would  waive  all  technical 
pleas  which  would  interfere  in  any  manner 
with  the  award  of  the  arbitrators,  except  upon 
the  very  right  and  justice  of  the  case  as  to  all 
matters  and  questions  in  controversy.  These 
considerations    all    serve    to    show    that 

733  the  decisions  of  the  arbitrators  *was  not 
to  be  according  to  strict  technical  rules 

of  law,  but  agreeable  to  the  principles  of  jus- 
tice and  equity,  and  that  the  decision  was  to 
be  final  and  conclusive  upon  the  parties. 

It  is  said,  however,  that  as  the  arbitrators 
have  set  forth  the  grounds  of  their  award  in 
the  report  accompanying  it,  they  must  have 
intended  to  submit  their  conclusions  as  a  mat- 
ter of  law  to  the  court;  and  where  that  is 
the  case,  the  court  will  reverse  their  action 
and  set  aside  the  award,  if  not  according  to 
law.  The  report  is,  however,  not  addressed 
to  the  court,  but  to  the  parties,  and  obvioasly 
was  intended  for  them  exclusively,  that  they 
might  see  the  grounds  of  the  award.  The 
arbitrators  very  properly  say,  in  annotmcing 
the  conclusions  to  which  they  have  come,  it 
would  seem  to  be  proper  that  they  should 
state  briefly  the  reasons  which  led  them  to 
these  conclusions.  There  is  nothing  in  the 
report,  or  in  the  award,  from  which  it  can  be 
inferred  that  the  arbitrators  designed  to  refer 
any  matter  tO  the  court,  or  that  they  intended 
to  decide  according  to  the  strict .  technical 
rules  of  law.  On  the  contrary,  it  is  manifeit 
throughout  their  purpose  was  to  base  their 
decision  upon  an  equitable  construction  of 
the  act  of  the  legislature,  and  to  settle  the 
matters  in  controversy  upon  the  very  right 
and  justice  of  the  case. 

But,  conceding  that  they  intended  to  decide 
according  to  law,  and  that  they  have  not 
done  so  in  every  instance,  it  does  not,  there- 
fore, follow  that  the  award  is  invalid.  The 
court  does  not  set  aside  an  award  merely  be- 
cause it  may  differ  with  an  arbitrator  as  to 
the  law  of  the  case.  In  UnderhUl  v.  Van 
Cortlandt,  2  John.  Ch.  R.  339-361,  Chancel- 
U)R  Kent  very  justly  said:  *1{  every  award 
must  be  made  conformable  to  what  would 
have  been  the  judgment  of  this  court  in  the 
case,  it  would  render  arbitration  useless  and 
vexatious,  and  a  source  of  great  Ittrgation; 
for    it    very    rarely    hsmpens    that    both 

734  parties  are  satisfied.     ♦The  decision  by 
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arbitration  is  the  decision  of  a  trubunal  of 
the  parties*  own  choice  and  election.  It 
is  a  popular,  cheap,  convenient  and  do- 
mestic mode  of  trial,  which  the  courts 
have  always  regarded  with  indulgence." 

In  B asset fs  admW  v.  Cunningham,  9  Gratt. 
684,  this  court  lays  marked  stress  on  the  fact 
that  the  arbitrators  were  the  counsel  of  the 
parties,  and  the  umpire  a  learned  and  dis- 
tinguished member  of  the  legal  profession. 
And  Judge  Allen  quotes,  with  approbation, 
what  Lord  EllEnborough  said  in  Sharsman  v. 
Bell  et  aL,  5  Maule  &  Sel.  504:  "Where 
the  merits  in  law  and  in  fact  are  referred  to 
an  arbitrator  of  competent  knowledge,  as  we 
must  presume  a  gentleman  of  the  bar  to  be, 
and  there  is  not  any  question  reserved  by 
him,  the  court  will  not  open  the  award  unless 
something  can  be  alleged  amounting  to  a 
perverse  misconstruction  of  the  law,  or  mis- 
conduct on  the  part  of  the  arbitrator. '  The 
doctrine  laid  down  in  most  of  the  cases  is, 
that  if  the  arbitrators  refer  any  matter  to 
judicial  enquiry  by  spreading  it  on  the  face 
of  their  award,  or  if  they  mean  to  decide 
according  to  law,  and  they  mistake  the  law 
in  a  palpable  material  point,  the  award  will 
be  set  aside.  But  their  decision  upon  a  doubt- 
ful point  of  law,  or  in  a  case  where  the 
question  of  law  is  designedly  left  to  their 
judgment,  will  generally  be  held  conclusive. 
2  Sory's  Eq.  Juris.  §  1455,  and  cases  cited 
in  note.  It  must  appear  they  grossly  mistook 
the  law,  and  the  court  will  not  interfere 
merely  because  it  would  have  given  a  diflFer- 
ent  decision  in  the  particular  case.  Smith  v. 
Smith,  4  Rand.  95;  Herrick  v.  Blaine,  1  John. 
Ch.  R.  101;  Moore  v.  Luckess*  next  of  kin, 
23  Gratt.  160. 

In  the  light  of  these  well-settled  principles 

it  can   scarcely  be  supposed  that  this   court 

will  enter  into  a  critical  examination  of 

735    the  alleged  errors  in  the  cause  *before 

us,  as  in  the  case  of  an  appeal  from  the 

decree  of  an  inferior  court. 

In  a  decision  involving  so  many  interesting 
and  novel  points,  it  is  not  difficult  for  in- 
genious and  able  counsel  to  suggest  mistakes, 
both  of  law  and  fact,  jn  respect  to  which  this 
court  possibly  might  have  come  to  a  different 
conclusion  from  that  reached  by  the  arbi- 
trators. We  have,  however,  none  of  the  evi- 
dence before  us  upon  which  their  award  is 
based,  except  what  is  incidentally  embodied 
in  the  report  in  explanation  of  the  conclusions 
reached. 

After  a  careful  examination  of  the  record, 
we  are  not  prepared  to  say  that  the  arbitra- 
tors have  committed  any  very  material  or 
palpable  errors  in  the  various  points  decided 
by  them.  It  is  impossible  in  this  opinion  even 
to  advert  to  all  of  them.  Two  or  three  may 
be  mentioned.  For  example,  complaint  is 
made  that  the  City  of  Portsmouth  is  charged 
with  $1,200 — one-half  the  salary  of  the  treas- 
urer of  Norfolk  County  from  1858  to  1859 — 
and  this  is  alleged  to  be  a  plain  and  palpable 
error.  The  propriety  of  this  charge  was  dis- 
cussed by  the  counsel  before  the  arbitrators, 
and  the  latter,  in  their  report,  gave  their  rea- 
sons for  allowing  it 


Under  the  act  of  1858,  already  cited,  the 
proceeds  of  the  "Norfolk  county  ferries"  were 
directed  to  be  paid  to  the  "treasurer  of  Nor- 
folk county,"  and  by  him  to  be  disbursed  in 
the  manner  prescribed  in  the  act;  afid  for  the 
faithful  discharge  of  these  duties  he  was 
made  responsible  under  his  official  bond.  The 
arbitrators  decided  that  for  his  services  in 
receiving  and  disbursing  this  fund  the  treis- 
urer  was  entitled  to  his  compensation, 
to  be  paid  out  of  the  fund  itself,  as  any  other 
agent  or  fiduciary;  and  inasmuch  as  the  City 
of  Portsmouth  and  Norfolk  County  were 
equally  entitled  under  the  law  to  the  proceeds 
of  the  ferries,  they  should  bear  equally  the 
expense  of  compensating  the  treasurer. 
786  We  are  unable  *to  sec  anything  wrong 
and  unjust  in  this.  On  the  contrary, 
the  decision  seems  to  be  eminently  just  and 
proper.  It  is  true  that  the  arbitrators  al- 
lowed the  treasurer  his  salary  during  the  years 
1862,  1863,  1864  and  1865,  when  the  ferries 
were  under  the  control  of  the  Federal  au- 
thorities. 

It  does  not  appear  that  this  point  was  raised 
in  the  progress  of  investigation  before  the 
arbitrators.  The  ground  taken  by  the  City  of 
Portsmouth  was  that  the  city  ought  not  to  be 
charged  with  any  part  of  the  salary,  but  that 
Norfolk  County  ought  to  pay  the  whole  of  it 
Whether  the  treasurer  was  entitled  to  his  sal- 
ary during  the  years  mentioned  depended 
upon  the  evidence  before  the  arbitrators.  It  is 
easy  to  imagine  good  and  satisfactory  rea- 
sons for  the  allowance.  As  the  evidence  upon 
this  point  is  not  before  us,  it  is  impossible  to 
say  that  there  was  any  error  in  this  par- 
ticular. 

Complaint  is  also  made  of  the  manner  in 
which  the  accounts  of  the  ferry  funds  were 
taken  by  the  arbitrators.     It  is  said  that  the 
receipts   and   disbursements   were   aggregated 
from  1858  to  1869,  whereas  the  accounts  ought 
to  have  been  annually  stated  as  required  by 
the  act  of  1858,  and  interest  allowed  the  City 
of  Portsmouth  upon  the  balances  found  due. 
In  the  first  place,  there  is  nothing  in  the  act 
of    1858   prescribing  the   mode   in    which   the 
accounts  shall  be  stated.     No  good  could  re- 
sult from  annual  statements  and  annual  bal- 
ances, unless  is  appeared  the  parties  were  en- 
titled   to    interest    thereon.     Whether    cither 
of  them  was  so  entitled  depended  upon  the  evi- 
dence    before     the     arbitrators,     which     is 
not  in  the  record.    They,  doubtless,  had  good 
reasons  for  disallowing  it.    It  may  be  that  the 
funds    remained    unproductive     in    the  trea- 
sury,   or    that    the    arbitrators    were    satis- 
fied that  the  case  was  not  one  for  the  appli- 
cation   of    a    rigid    rule    between    the 
737    *city  and  county.     If  this  were  a  com- 
missioner's account  this  court  could  not 
correct  it   for  an  alleged  error,  with  respect 
to  interest,  unless  the  evidence  was  before  it 
Surely  an  award  should  be  viewed  with  equal 
favor  and  respect.    As  a  matter  of  fact,  how- 
ever,  the   City   of    Portsmouth   was   credited 
with  a  considerable  sum  for  the  loss  of  in- 
terest arising  out  of  the  failure  to  apply  the 
balances  due  her  in  the  years  1858,  1859,  and 
1861  to  the  outstanding  indebtedness. 

Complaint  is  also  made  of  that  portion  of 
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the  award  relating  to  the  county  docks.  The 
arbitrators  decided  that  the  title  to  the  land, 
or  the  land  covered  by  water,  comprehended 
by  the  designation  of  "the  county  dock  of 
Norfolk"  as  contradistinguished  from  the 
"ferry  franchise,"  was  and  is  in  the  county  of 
Norfolk;  but  that  this  title  or  ownership  in 
fee  is  subject  to  the  joint  right  of  the  county 
and  city  to  the  ferry  landing  and  right  of 
way  over  the  soil  or  land,  and  that  the  rights 
and  interests  of  the  city  in  the  landing  as 
now  used,  or  as  it  may  be  hereafter  used, 
arc  commensurate  and  coequal  with  those  of 
the  county.  This  decision  is  said  to  be  palp- 
ably erroneous,  because  under  the  act  of  1858 
Portsmouth  is  entitled  to  one-half  the  fee  in 
the  soil.  The  act  provides  that  all  real  estate 
accumulated  by  said  county  during  the  union 
of  said  city  and  county  shall  belong  jointly 
and  equally  to  said  county  and  city.  The  ar- 
bitrators, in  construing  this  provision,  were 
of  the  opinion  it  referred  only  to  such  prop- 
erty as  was  acquired  after  Portsmouth  be- 
came a  town,  in  1752,  by  act  of  the  colonial 
legislature,  and  not  to  property  belonging  to 
the  county  of  Norfolk  before  that  time;  and 
as  the  property  in  question  was  acquired  by 
the  county  prior  to  1762,  it  did  not  come 
within  the  purview  of  the  act  of  the  legis- 
lature. We  are  not  prepared  to  say  this  is 
not  a  proper  construction  of  the  act.  Certainly 

it  is  an  equitable  interpretation; 
788    *for  the  City  of  Portsmouth  could  have 

no  just  claim  to  property  which  belonged 
to  the  County  of  Norfolk  long  before  the  city 
was  in  existence.  At  all  events,  it  cannot  be 
said  that  the  meaning  of  the  legislature  is 
free  from  all  doubt  or  difficulty.  It  was  a 
fair  subject  for  arbitration;  it  was  decided  by 
judges  of  the  parties'  own  selection,  and  they 
must  be  held  to  be  bound  by  that  decision. 

These  three  alleged  errors  in  the  award 
have  been  selected  out  of  many  others,  be- 
caitse  they  are  said  to  be  the  most  palpable 
and  injurious.  Others  might  be  taken  up  and 
considered  in  this  same  connection,  but  their 
examination  would  fail  to  show  any  such  er- 
rors as  would  warrant  this  court  in  setting 
aside  the  award.  If  it  is  our  duty  to  go  over 
the  whole  ground  and  reverse  wherever  we 
think  there  is  error  in  the  award,  it  is  ob- 
vious the  parties  might  just  as  well  have  left 
their  difficulties  to  be  settled  by  the  courts 
without  the  expense  and  trouble  of  an  arbitra- 
tion. On  entering  into  the  submission  they 
well  knew  that  questions  of  great  difficulty 
would  be  passed  upon  by  the  arbitrators;  that 
valuable  interests  in  real  and  personal  prop- 
erty would  be  adjudicated,  and  large  amounts 
of  money  decreed.  The  submission  was  mnde 
with  direct  reference  to  these  matters.  If  the 
City  of  Portsmouth  has  been  made  the  suf- 
ferer, it  is  the  result  of  her  own  deliberate  ac- 
tion, and  the  courts  have  no  power  to  inter- 
fere. 

Upon  the  whole  case,  we  are  of  opinion  the 
circuit  court  did  not  err  in  refusing  to  dis- 
turb the  award,  and  its  judgment  must  be 
affirmed. 


Judgment  affirmed. 


789    ^Southern  Mutual  Ins.  Co.  v.  Kloeber, 

for,  &c. 

Mftrch    Tenn,    1879,    Richmond. 

1.  Flr^  Insaramce — Owmersklp  off  Propertr 
— Condition  in  PolicT* — If  t^^e  application  for 
a  policy  is  made  a  part  of  the  policy,  and  is  a 
warranty  and  covers  the  applicant's  interest  in  and 
title  to  the  property,  and  his  answer  to  the  ques- 
tion "What  is  your  title  to  or  interest  in  the  prop- 
erty to  be  insured?"  is  "fee  simple" — Held:  The 
fact  that  the  wife  of  a  former  owner  of  the  prop- 
erty who  is  still  aliye,  has  a  contingent  right  of 
dower  in  it,  does  not  affect  the  applicant's  interest 
in  or  title  to  the  property.  Nor  is  it  such  an  incum- 
brance as,  not  being  mentioned  in  his  answer,  will 
be  a   breach   of  the   warranty. 

a.  Snnte — 'WnrmntT — Misrepresentsttions. 
— If  in  such  case  the  application  is  not  a  warranty, 
the  failure  to  mention  the  existence  of  such  a  con- 
tingent right  of  dower,  is  not  such  a  misrepresenta- 
tion  as   will   avoid  the  policy. 

8.  SnoKC — Bxceaaiire  DstnKstffe* — Question  ffor 
Jury. — VVhere  the  case  is  submitted  to  the  court, 
and  the  evidence  as  to  the  value  of  the  property 
insured  is  conflicting,  the  appellate  court  cannot 
interfere  with  the  judgment  of  the  court  below  on 
the  ground  that  the  judgment  is  excessive. 

This  was  an  action  of  assumpsit,  in  the 
circuit  court  of  the  city  of  Richmond, 
brought  in  June,  1873,  by  Charles  E.  Kloeber, 
for  the  benefit  of  B.  Green,  trustee,  against 
the  Southofrn  Mutual  Insurance  Company, 
to  recover  the  amount  of  the  insurance  by 
the  defendant  of  the  dwelling-house  of  said 
Kloeber,  situated  in  or  near  Chatham,  in  the 
county  of  Pittsylvania.  The  defendant 
pleaded  non  assumpsit,  and  it  was  agreed  to 
dispense  with  a  jury,  and  that  the  whole  mat- 
ter of  law  and  fact  should  be  submitted  to 
the  court.  And  the  court  having  heard  the 
evidence,  rendered  a  judgment  in  favor  of  the 
plaintiff  for  $3,000,  the  amount  of  the  policy, 
with  interest  from  the  1st  of  April,  1873; 
and  the  defendant  excepted,  all 
740  *the  evidence  being  set  out  in  the  ex- 
ception :  and  obtained  a  writ  of  error 
and  supersedeas. 

It  appears  that  in  April,  1869,  George  W. 
Hall  was  the  owner  of  the  property  insured, 
and  by  deed  of  that  date  he  conveyed  it  with 
several  other  parcels  of  real  estate,  and  also 
personal  property,  to  Coleman  D.  Bennett,  to 
secure  the  sum  of  $10,000  to  Smithson  H. 
Holland.  Bennett  having  died,  at  the  June 
term  of  the  county  court  of  Pittsylvania 
Berryman  Green  was  appointed  trustee  in  the 
deed;  and  in  September,  1871,  Green  sold  this 
house  and  the  grounds  at  public  auction,  when 
the  plaintiff  Kloeber  became  the  purchaser  at 
the  price  of  $4,060,  and  executed  his  bonds 
for  the  purchase-money  payable  at  six,  twelve, 
eighteen  and  twenty- four  months,  the  trustee 
retaining  the  title.  At  the  time  of  the  issue 
of  the  policy,  which  is  dated  the  21st  of  Sep- 
tember, 1872,  Kloeber  had  paid  but  $534  of 
the  purchase-money. 

The  other   facts  on  which  the  opinicm  of 
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of  the  fund  in  the  receiver's  hands  which  is 
the  property  of  the  Alexandria  and  Fred- 
ericksburg Railway  Company,  and  is  liable 
to  the  lien  of  said  execution.  And  like  de- 
crees were  made  in  favor  of  the  other  two 
companies  for  their  shares  of  the  said  fund. 
And  thereupon  Bacon  and  Kneass  applied  to 
a  judge  of  this  court  for  an  appeal;  which 
was  allowed.  The  facts  in  relation  to  the  deed 
of  trust  are  stated  in  the  opinion  of  Judge 

MONCURE. 

F.  L,  Smith,  Jr.,  Wayne  McVeigh  and  S.  F. 
Beach,  for  the  appellants. 

Claughton  and  Stuart,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court 

The  subject  of  controversy  in  this  case  is 
the  sum  of  $1,636.06,  due  by  John  S.  Barbour, 
receiver  of  the  Washington  City,  Virginia 
Midland  and  Great  Southern  railroad  com- 
pany, to  the  Alexandria  and  Fredericksburg 
Railway  Company  for  trackage;  that  is  to 
say,  for  the  passage  of  trains  of  cars  by  said 
John  S.  Barbour,  receiver  as  aforesaid,  over  ^ 
that  portion  of  the  said  Alexandria  and  Fred- 
ericksburg railway,  which  lies  between  the 
city  of  Alexandria  and  the  southern  end  of 
the  Long  bridge,  in  the  county  of  Alexandria. 

The  conflicting  claimants  of  this  fund  are 
the  appellants,  Josiah  Bacon  and  Strickland 
Kneass,  substituted  trustees  under  a  deed  of 
trust  dated  the  Ist  day  of  June,  1866,  between 
the  Alexandria  and  Fredericksburg  Railway 
Company,  a  body  corporate,  chartered  and 
organized  by  authority  of  the  legislature  of 
Virginia,  of  the  first  part,  and  D.  Randolph 
Martin   and   Robert    Turner,   of    the   city  of 

New  York,  of  the  second  part,  of  which 
774    *deed    (which    was    duly    recorded)    an 

official  copy  is  a  part  of  the  record  in 
this  case;  and  the  appellee,  J.  D.  Faunce,  who, 
in  November,  1873,  recovered  a  judgment  in 
the  circuit  court  of  the  city  of  Alexandria 
against  the  Alexandria  and  Fredericksburg 
Railway  Company  for  the  sum  of  $3,400,  with 
interest  thereon  from  the  22d  day  of 
November,  1873,  until  paid,  and  $87.29 
costs,  and  thereupon  sued  out  an  execution  of 
fieri  facias  on  the  said  judgment,  which  was 
returned  unsatisfied.  On  the  6th  August, 
1877,  he  caused  an  execution  of  fieri  facias  to 
be  again  issued  upon  said  judgment  and  placed 
in  the  hands  of  the  sergeant  of  the  said  city 
of  Alexandria  to  be  executed,  and  thereupon 
he  caused  a  summons  against  the  said  receiver 
to  be  issued  out  of  the  clerk's  office  of  said 
court  upon  the  suggestion  of  the  said  Faunce 
that  by  reason  of  the  lien  of  his  execution 
aforesaid  there  was  a  liability  upon  the  said 
receiver. 

The  question  in  controversy  between  these 
conflicting  claimants  depends  entirely  upon 
the  question  whether  that  portion  of  the  line 
of  the  Alexandria  and  Fredericksburg  Rail- 
way Company,  lying  between  the  city  of 
Alexandria  and  the  southern  end  of  the  Long 
bridge,  in  the  county  of  Alexandria,  is  or  is 
not  embraced  in  the  deed  of  trust  aforesaid, 
dated  the  1st  day  of  June,  1866.  If  it  be  so 
embraced,  then  the  fund  in  controversy  be- 


longs to  the  said  appellants,  to  be  disposed  of 
by  them  as  substituted  trustees  under  the 
said  deed  of  trust.  But  if  the  said  portion  of 
the  said  line  of  the  satd  railway  be  not  so  em- 
braced, then  the  said  ftmd  belongs  to  the  said 
appellee,  Faunce,  to  be,  applied  to  the  part 
payment  of  his  said  execution. 

The  court  below,  upon  consideration  of  the 
controversy,  being  oi  opinion  that  the  por- 
tion of  the  road  of  said  Alexandria  and  Fred- 
ericksburg Railway  Company  between  the 
city  of  Alexandria  and  the  southern  end  of 
the    lyong   bridge    as    aforesaid,   is  not 

775  embraced  in  the  *said  deed  of  1866,  de- 
creed that  John    S.  Barbour,  receiver  as 

aforesaid,  pay  over  to  the  said  Faunce,  to  be  ap- 
plied to  the  payment  of  his  judgment  afore- 
said, the  said  sum  of  $1,636.06,  the  same  being 
liable  to  the  lien  of  the  said  Execution.  From 
that  decree  this  appeal  was  taken,  and  the 
question  now  to  be  considered  is,  whether  the 
said  decree  be  erroneous  or  not 

The  original  act  of  incorporation  of  the 
said  Alexandria  and  Fredericksburg  Railway 
Company  was  passed  in  the  city  of  Alexandria 
by  the  general  assembly  of  Virgfinia,  Febru- 
ary 3d,  1864,  and  is  entitled  "an  act  to  in-^ 
corporate  a  company  to  construct  a  railwajT 
from  the  city  of  Alexandria  to  connect  with 
the  Aquia  Creek  and  Richmond  railway." 
See  "Virginia  Acts  of  Assembly,  1861  to 
1865." 

By  the  first  section  of  said  act  provision 
was  made  for  opening  books  in  the  city  of 
Alexandria  for  the  purpose  of  receiving  sub- 
scriptions to  an  amount  not  exceeding 
$2,000,000  of  capital  stock,  in  shares  of  $100 
each,  for  the  purpose  of  survcjring,  locating, 
constructing  and  operating  a  railway  from  the 
terminus  of  the  Washington,  Alexandria  and 
Georgetown  railroad,  in  the  city  of  Alex- 
andria, to  the  most  eligible  point  on  the  pres- 
ent railroad  from  Acquia  creek  to  the  city 
of  Fredericksburg. 

By  the  second,  third,  fourth  and  fifth  sec- 
tions it  was  enacted  as  follows: 

"§  2.  That  whenever  2,000  shares  of  said 
stock  shall  have  been  subscribed,  and  ten 
per  cent,  thereon  paid  in  good  faith,  the  sub- 
scribers, their  successors,  executors  and 
assignees  shall  be  and  are  hereby  declared 
and  constituted  a  body  politic  and  corporate 
under  the  name  and  style  of  "The  Alexandria 
and  Fredericksburg  Railway  Company," 
and  shall  be  subject  to  all  the  provisions  of 
the  Code  of  Virginia  applicable  to  such  cor- 
porations:   provided    that    the    rates  of 

776  charge  *for  the  transportation  of  per- 
sons and  property  upon  the  said  rail- 
road to  or  from  the  city  of  Alexandria  shall 
not  be  ratably  other  or  higher  than  upon  per- 
sons or  property  destined  to  any  point  north 
of  said  city. 

"§  3.  That  it  shall  be  lawful  for  said  com- 
pany, for  the  purpose  of  constructing,  equip- 
ping and  operating  said  railway,  to  sell  their 
bonds,  w'th  coupons  attached,  at  the  rate  of 
interest  not  exceeding  seven  per  centum  per 
annum,  to  be  paid  semi-annually,  to  the 
amount  of  one  million  dollars,  and  also  to 
borrow  money  upon  their  promissory  notes 
duly    executed    under    the    authority   of  its 
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board  of  directors,  to  an  amount  not  exceed- 
ing $500,000. 

"§  4.  Provided,  that  said  company  shall 
commence  the  construction  of  said  railway 
within  two  years,  and  complete  the  same 
within  five  years  from  the  passage  of  this 
act 


<« 


'§  5.  This  act  shall  be  in  force  from  its 
passage." 

By  deed  of  trust  dated  on  the  first  dav  of 
June,  1866,  between  the  Alexandria  and  Fred- 
ericksburg Railway  Company,  of  the  first 
part,  and  D.  Randolph  Martin  and  Rob- 
ert Turner,  of  the  city  of  New  York,  of  the 
second  part,  and  duly  recorded  in  the  several 
counties  in  which  the  said  railroad  is  located, 
the  said  party  of  the  first  part  convey  to  the 
^  said  parties  of  the  '  second  part  *'all  the 
^  railroad  of  th^  said  party  of  the  first  part — 
that  is  to  say,  the  said  Alexandria  and  Fred- 
ericksburg railway,  commencing  at  the 
terminus  of  the  Washington,  Alexandria  and 
Georgetown  railroad,  in  the  city  of  Alex- 
andria, state  of  Virginia,  to  the  city  of  Fred- 
ericksburg, in  said  state,  or  to  such  point  of 
junction  with  the  Richmond,  Fredericksburg 
and  Potomac  railroad,  or  the  road  leading 
from  Aquia  creek  to  the  city  of  Fredericks- 
burg, at  or  near  Brook's  station  as  now 
located,  or  to  any  other  point  of  junction 
with  the  said  Richmond,  Fredericksburg 
and  Potomac  railroad  which  may  in  the 
future  be  adopted,  including  all  and 
777  singular  the  franchises  of  *said  railroad 
as  now  granted  and  chartered,  and  any 
and  all  amendments,  additions  or  modifica- 
tions thereof,  together  with  all  and  singular, 
the  rights,  interests,  property  and  estate, 
y  real,  personal  and  mixed,  acquired,  or  which 
V.  may  hereafter  be  acquired,  constructed,  or  to 
be  constructed,  of  every  species,  nature 
and  kind  whatsoever."  "In  trust,  never- 
theless, for  the  use  and  purposes"  declared 
in  said  deed,  among  which,  mainly,  is  the 
security  of  the  payment  of  the  bonds  to  be 
executed  and  disposed  of  as  therein  provided 
for. 

Broad  as  certainly  are  the  terms  of  the  said 
deed  as  to  the  subject  intended  to  be  con- 
veyed, they  do  not  embrace,  and  were  obvi- 
ously not  intended  to  embrace,  that  part  of 
the  Alexandria  and  Fredericksburg  railway 
now  extending  from  Alexandria  to  the  south- 
ern extremity  of  the  Long  bridge  across  the 
Potomac  river  opposite  the  city  of  Washing- 
ton. That  extension  was  not  then  made,  and 
probably  had  not  been  thought  of,  and  was 
not  made  nor  authorized  to  be  made  for  years 
thereafter.  'It  was  first  authorized  to  be 
made  four  years  thereafter,  by  an  act  ap- 
proved June  4,  1870,  entitled  "an  act  to  amend 
the  charter  of  the  Alexandria  and  Fredericks- 
burg Railway  Company."  Acts  of  Assembly, 
1869-70,  p.  187. 

.  By  the  first  section  of  that  act,  the  forfeit- 
■^  ure  of  the  charter  of  said  company  incurred 
by  reason  of  its  failure  to  complete  said  rail- 
way within  the  time  specified  in  section 
4  of  its  charter,  is  waived,  and  an  extension  of 
time  for  building  said  railway  is  granted, 
and  the  said  company  is  "authorized  to 
extend  said  railway  to  a  point  on  the  Potomac 


river,  between  Alexandria  and  Washii^on 
cit^,  or  opposite  Washington  city,  and  to 
bridge  said  river  so  far  as  the  state  of  Vir- 
ginia can  authorize  the  same,  or  to  connect 
with  the  bridge  of  any  railroad  company  that 
may    have   been,    or    may    hereafter    be 

778  chartered     by     the     *congress     of     the 
United    States,    whose    road    passes    or 

shall  pass  through  the  District  of  Columbia: 
provided  that  in  the  extension  of  said  rail- 
way it  shall  in  no  way  interfere  with  the 
chartered  rights  or  franchises  of  any  railroad 
extending  between  Alexandria  and  Washing- 
ton ;  but  this  proviso  shall  not  be  construed  as 
greventing  said  Alexandria  and  Fredericks- 
urg  railway  from  crossing  anv  such  rail- 
road." By  the  second  section  of  said  act  an 
option  is  given  to  the  said  railway  company 
as  to  the  point  of  connection  of  its  road  with 
the  Richmond,  Fredericksburg  and  Potomac 
railroad,  north  of  Fredericksburg:  "provided 
that  the  said  railway  shall  be  constructed 
from  its  junction  with"  said  railroad  "to  Alex- 
andria, before  its  construction  shall  be  com- 
menced north  of  Alexandria."  By  the  third 
section,  the  second  section  of  the  said  act  of 
incorporation  passed  February  3,  1864,  is 
amended,  but  the  amendment  need  not  be  here 
set  out. 

Since  the  passage  of  the  said  act,  approved 
June  4,  1870,  it  seems  that  the  said  railway 
has  been  connected  with  the  said  rai!road  as 
authorized  by  the  said  act,  and  has  been  con- 
structed from  its  junction  with  said  railroad 
to  Alexandria,  since  which  the  extension  of 
said  railway  beyond  Alexandria  to  a  point  on 
the  Potomac  river,  between  Alexandria  and 
Washington  city,  or  opposite  to  Washington 
city,  authorized  by  said  act,  has  been  accom- 
plished. 

Certainly  the  extension  of  the  Alexandria 
and  Fredericksburg  railway  from  Alexandria 
to  the  southern  end  of  the  Long  bridge  across 
the  Potomac  river,  opposite  to  Washington 
city,  not  having  been  made  nor  even  contem- 
plated at  the  time  of  the  execution  of  the 
said  deed  of  trust,  dated  the  1st  day  of  June, 
1866,  was  not  embraced,  nor  intended  to  be 
embraced,  as  a  part  of  the  railway  conveyed 
by  that  deed. 

But  it  is  contended  for  the  appellants,  th^t 
though   not  embraced  as  a  part  of   the 

779  railway  so  conveyed,  it  is  embraced  *in 
the    broad    terms    of    that    deed,    which 

include  "all  and  singular  the  franchises  of 
said  railroad  as  now  granted  and  chartered, 
and  any  and  all  amendments,  additions  or 
modifications  thereof,  together  with  all  and 
singular  the  rights,  interest,  property  and  es- 
tate, real,  personal  or  mixed,  acquired,  or 
which  may  be  acquired,  constructed,  or  to  be 
constructed,  of  every  species,  nature  and  kind 
whatsoever." 

These  are  certainly  very  broad  terms,  but 
they  were  obviously  intended  to  be  confiir^d 
to  the  railway  as  it  then  existed  between  the 
termini,  plainly  described  in  the  deed,  and 
the  lateral  branches  of  said  railway  wh'ch 
might  thereafter  be  constructed  by  authority 
of  law,  together  with  the  appurtenances  then 
or  thereafter  existing  to  said  railway  so  lim- 
ited and  its  lateral  branches  aforesaid.  In 
regard  to  such  lateral  branches,  the  Code;,  ch. 


S63 


»1  GRATT. 


Virginia  Reports,  Annotated. 


74S,  74» 


may  be  made  to  this  objection : 

First.  By  the  terms  of  the  policy  the  omis- 
sion or  concealment  which  will  void  the  policy 
must  be  of  such  facts  as  are  material  to  the 
risk  or  increases  the  hazard.  Evidence  is 
abundant  in  the  record,  even  the  deposition 
of  the  president  of  the  company,  to  show  that 
the  concealment  of  the  fact  of  Mrs.  Hall's 
contingent  claim  was  not  material,  and  could 
not  possibly  increase  the  risk. 

Second.  If,  as  already  shown,  the  stipula- 
tions in  this  policy  amount  to  a  warranty, 
there  has  been  no  breach  which  voids  the 
policy,  it  follows,  a  fortiori,  that  the  mere 
concealment  or  omission  to  state  the  fact 
constituting  the  alleged  breach  cannot  render 
the  policy  void. 

The  third  and  last  assignment  of  error  to 
be  noticed  is  that  the  damages  were  excessive. 
It  is  to  be  noted  that  the  facts  are  not  certi- 
fied, but  only  the  evidence.  The  evidence  is 
conflicting  on  the  question  of  the  value  of  the 
building;  and  whether  we  regard  the  certifi- 
cate of  evidence  as  a  demurrer  to  evidence,  or 
adopt  the  rule  in  Mitchell  v.  Baratta,  it  is 
difficult  to  see  how  this  court  can  interfere 
with  the  judgment  of  the  court  below  upon  the 
question  of  the  quantum  of  damages.  The 
circuit  court  estimated  the  value  of  the  build- 
ings at  $9,000.  The  judgment  in  this  case  and 
the  Va.  Fire  Marine  v.  Same  defendant  in 
error,  post  p.  749,  was  each  $3,000,  bein^  two- 
third  of  the  value.  There  is  certainly  evidence 
in  the  record  tending  to  show  that  at  the  time 
of  the  fire  the  buildmg  was  worth  $9,000.  In 
the  first  place  it  may  be  noted  that  the  agent 
of  the  company  personally  inspected  the  build- 
ing and  wrote  down  its  value  as  stated  by  the 
insured,  at  $10,000.  It  was  proved  by  the  for- 
mer owner  that  the  actual  cost  of  the  build- 
ing was  $7,500.  It  was  further  proved  that 
the  property  had  greatly  enhanced  in  value 
between  the  date  of  its  erection  and  the  date 
of  the  fire.  It  was  further  proved  by 
748  an  experienced  architect  ♦that  to  replace 
the  building  with  similar  materials,  after 
the  fire,  would  require  at  least  twenty  per 
cent,  on  the  original  cost,  which  would  be 
exactly  the  amount  fixed  upon  by  the  court 
as  its  true  value.  Upon  this*  evidence  this 
court  could  not,  according  to  well-established 
principles,  reverse  the  judgment,  even  though 
we  might  be  of  opinion  that  the  damages  were 
a  larger  amount  than  this  court  would  have 
assessed  them. 

In  a  recent  case  {Southern  Mut.  Ins.  Co,  v. 
Trear,  29  Gratt.  255),  when  a  similar  ques- 
tion of  excessive  damages  was  raised,  it  was 
Said:  "The  question  before  the  jury  upon  the 
evidence  was  only  as  to  the  question  of  dam- 
ages, and  though  the  court,  if  on  the  jury, 
might  have  been  for  a  much  less  amount  of 
damages  than  was  found  by  the  jury,  yet  it 
was  a  question  of  fact  for  the  jury,  and  there 
was  evidence  before  them  tending  to  show 
that  the  amount  of  damages  actually  sustained 
was  at  least  equal  to  the  amount  found  by  the 
jury.  Although  there  was  also  evidence  be- 
fore the  jury,  strongly  tending  to  show  that 
the  building  insured  was  actually  of  much 
less  value  than  that  at  which   it   was   fixed 


by  the  agent  of  the  defendant  at  the  tinie  of 
the  insurance,  and  more  than  that  at  which  it 
was  estimated  by  the  jury  assessing  the  dam- 
age in  the  case,  yet  the  verdict  of  the  jury  was 
legally  warranted  by  the  evidence,  and  cannot 
therefore  be  set  aside  by  the  court  upon  the 
ground  that  it  was  contrary  to  the  evidence," 

Upon  the  whole  case,  I  am  of  opinion  that 
there  is  no  error  in  the  judgment  of  the  cir- 
cuit court,  and  that  the  same  should  be  af- 
firmed. 

Anderson,  Staples  and  Burks,  J's,  con- 
curred in  the  opinion  of  Christian,  J. 

MoNCURE,  P.,  dissented. 
Judgment  affirmed. 


748    "^Va.  Fire  &  Marine  Ins.  Co.  v.  Kloe- 

ber,  for,  &c. 

March    Term,    1879.    Richmond. 

K  purchased  a  house  and  lot  near  Chatham,  in  Pitt- 
sylvania county,  for  $4,060,  at  a  sale  by  a  trustee 
under  a  deed  executed  by  H.  In  September,  1872, 
he  applied  to  the  Virginia  Fire  and  Marine  InsoT' 
ance  Company  for  an  insurance  on  the  dwelling* 
house  for  $3,000.  He  answered  the  interrogatories 
put  to  him,  and  to  one  of  them  he  gave  the  value 
of  the  whole  property  at  $10,000,  and  to  another 
that  there  was  an  incumbrance  by  the  vendor's  lien 
of  $3,500.  The  policy  was  issued,  which  provided, 
among  other  things,  that  any  misrepresentation,  or 
concealment,  or  omission,  to  make  known  any  fact 
or  feature  in  the  risk  that  increases  the  hazard, 
should  avoid  the  policy,  and  any  interest  in  the 
property  not  absolute,  or  that  is  less  than  a  per- 
fect title,  must  be  specifically  stated  and  expressed 
in  the  policy,  or  the  insurance  should  oe  void.  The 
wife  of  H  did  not  join  in  the  deed  to  the  trustee, 
and  though  she  was  alive  when  the  policy  was  is- 
sued and  suit  brought  upon  it  it  did  not  certainly 
appear  she  was  married  to  H  when  the  deed  was 
made — Held: 

1.  Fire  Insurance — Ownersliip  of  Prop- 
erty.— The  contingent  right  of  cower  in  the  wife 
of  the  insured,  if  she  was  his  wife  at  the  date  of 
the  deed,  was  not  such  an  interest  as  shows  that 
the  assured  had  less  than  a  perfect  title  in  the 
property    insured. 

2.  Same — Same — Condition  In  Poliey. — 
Nor  was  it  such  an  incumbrance  as  was  con- 
templated by  the  parties  to  the  contract  of  insur- 
ance should  be,  disclosed  by  the  assured  on  the 
pain  of  forfeiting  his  contract  for  failing  to  make 
the  disclosure. 

8.  Same — Answers — Breach  of  'Warranty. 
— There  is  nothing  in  the  answers  of  the  assured 
which  amounts  to  a  breach  of  the  warranty. 

4.  Ansvrers  —  Fraudulent  Omissions  — 
Avoidance  of  Policy. — If  the  omission  by  K 
to  state  the  fact  of  the  contingent  right  of  dower 
in  the  wife  of  H  was  fraudulent  on  the  part  of 
K,  and  it  increased  the  hazard  of  the  insurance, 
the   omission   would  avoid   the   policy. 

5.  Same — Same — Question  for  Jury. — The 
question  whether  the  omission 'by  K  to  state  the 


See  Wooddy  v.  Old  Dominion   Ins.  Co.,   31   Gratt 
362  and  nott. 
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fact   of  the   contingent   right  of   dower   in 
7(0  ^^  v*^c  <'^  H  ^**  *  fraudulent,  was  a  ques- 

tion for  the  jury,  upon  all  the  eridence, 
and  depends  upon  the  que  animo,  the  intention 
with  which  the  fact  was  not  disclosed. 
6.  Same — Same — Good  Faith. — But  if  K  in 
good  faith  answered  the  interrogatories  put  to 
him  at  the  time  the  poHcy  of  insurance  was  ex- 
ecuted, respecting  his  title  to  the  insured  property, 
with  substantial  truth  and  accuracy,  but  failed, 
without  fraudulent  intent,  to  mention  that  there 
was  probably  an  outstanding  contingent  right  of 
dower  in  the  wife  of  H,  and  K  was  not  inter- 
rogated as  to  said  contingent  right  of  dower,  and 
nothing  occurred  at  the  time  of  the  contract  of 
insurance  to  remind  him  of  it,  his  failure  to  dis- 
close it  did  not  invalidate  the  contract,  unless 
the  contingent  right  of  dower  of  the  wife  of  H  in 
the  property  was  a  fact  which  materially  increased 
the  actual  risk  of  the  company. 

This  was  an  action  of  assumpsit  in  the  cir- 
cuit court  of  the  city  of  Richmond,  brought 
in  May,  1873,  by  Charles  £.  Kloeber,  for  the 
benefit  of  B.  Green,  trustee,  against  the  Vir- 
ginia Fire  and  Marine  Insurance  Company  to 
recover  the  amount  of  the  insurance  by  the 
defendant  upon  the  dwelling-house  of  the  said 
Kloeber,  situated  in  or  near  Chatham,  in  the 
county  of  Pittsylvania.  The  defendant 
pleaded  non  assumpsit,  and  upon  the  trial  the 
jury  found  a  verdict  for  the  plaintiff  for 
$3,000,  the  amount  of  the  policy,  with  interest 
from  the  1st  of  March,  1873,  and  there  was  a 
judgment  according  to  the  verdict;  from 
which  the  defendant  applied  for  and  obtained 
a  writ  of  error. 

Although  the  defendant  moved  the  court 
for  a  new  trial,  and  the  court  overruled  the 
motion,  there  was  no  exception  on  this 
ground;  but  there  was  an  exception  by  the 
defendant  to  the  refusal  of  the  court  to  give 
certain  instructions  asked  for,  and  to  the 
giving  an  instruction  asked  for  by  the  plain- 
tiff, with  an  addition.  These  instructions  are 
set  out  in  the  opinion  of  Judge  Anderson. 

The  house  insured  by  the  policy  which  was 
the  gfound  of  action  in  this  case,  was 
751  the  same  which  was  insured  *by  the 
policy  which  was  the  ground  of  action 
in  the  next  preceding  case  of  the  Southern 
Mutual  Ins.  Co.  v.  Kloeber,  for,  &c.,  supra, 
p.  739.  The  agent  acting  in  both  cases  was 
the  same,  and  the  policies  were  issued  at  the 
same  time.  The  facts  on  which  the  action  of 
the  court  is  founded,  will  appear  from  the 
opinion. 

IV,  W.  Crump,  for  the  appellant. 

Ould  &  Carrington,  and  H.  Robertson,  for 
the  appellee. 

Anderson^  J.,  delivered  the  opinion  of  the 
court 

In  this  case  there  was  a  verdict  for  the 
plaintiff  below — the  defendant  here — for 
^,000,  with  interest  from  the  1st  day  of 
March,  1873,  till  paid.  The  defendant,  the 
plaintiff  in  error,  moved  the  court  to  set  aside 
the  verdict  and  grant  it  a  new  trial;  which 
motion  the  court  overruled,  and  gave  judg 


ment  against  the  defendant  for  the  amount  of 
the  verdict  and  costs.  There  was  no  excep- 
tion to  the  ruling  of  the  court  overruling  the 
motion  for  a  new  trial,  and  neither  the  evi- 
dence nor  the  facts  proved  are  certified;  and 
the  case  here  depends  upon  the  validity  of  the 
instructions  moved  by  the  defendant,  and  re- 
fused by  the  court,  and  the  instructions  given 
by  the  court 

The  instructions  tendered  by  the  defendant 
are  as  follows: 

Defendant's  Instruction  No.  1. 

"If  the  jury  shall  believe  from  the  evidence 
that  at  the  time  of  the  execution  and  delivery 
of  the  policy  upon  which  this  suit  is  brought, 
the  wife  of  George  W.  Hall,  the  grantor  in 
the  deed  under  which  the  plaintiff  claims  the 
property  in  said  policy  mentioned,  was  alive 

and  had  not  united  in  said  deed,  then 
752    she    *was   entitled  to  a  contingent  right 

of  dower  in  said  property,  and  the  plain- 
tiff had  an  interest  less  than  a  perfect  title  in 
said  property,  which  rendered  said  policy  void, 
and  the  jury  must  find  for  the  defendant." 

Defendant's   Instruction   No.   1. 

"If  the  jury  shall  believe  from  the  evidence 
that  at  the  time  of  the  execution  and  delivery 
of  said  policy,  the  wife  of  George  W.  Hall, 
the  grantor  in  the  deed  under  which  the  plain- 
tiff claims  the  property  in  said  policy  men- 
tioned, was  alive  and  had  not  united  in  said 
deed,  then  she  was  entitled  to  a  contingent 
right  of  dower  in  said  property,  which  con- 
stituted an  incumbrance  on  said  property,  and 
if  the  same  was  known  to  the  plaintiff  and 
was  not  disclc  d  by  him  to  the  defendant  be- 
fore the  execution  and  delivery  of  said  policy, 
then  the  policv  is  void  and  the  jury  must  find 
for  the  defendant" 

Defendant's  Instruction   No.   3. 

"If  the  jury  shall  believe  from  the  evidence 
that  at  the  time  of  the  execution  and  delivery 
of  said  policy,  the  wife  of  George  W.  Hall 
was  alive  and  had  not  united  in  the  deed,  and 
that  this  was  known  to  the  plaintiff  and  was 
not  disclosed  by  him  to  the  defendant,  and 
that  if  it  had  been  known  to  the  defendant 
the  rate  of  insurance  would  have  been  in- 
creased on  the  policy  issued  by  the  defendant, 
then  the  jury  must  find  for  the  defendant" 

Defendant's   Instruction   No.  4. 

"If  the  jury  shall  believe  from  the  evidence 
that  at  the  time  the  said  policy  was  exe- 
758  cuted  and  delivered,  ♦the  wife  of  George 
W.  Hall,  the  grantor  in  the  deed  under 
which  the  plaintiff  claims  the  property  men- 
tioned, was  alive  and  had  not  united  in  said 
deed,  and  that  the  same  was  known  to  the 
plaintiff  and  was  not  communicated  by  him 
to  the  defendant,  then  such  concealment  is  a 
fraud  on  the  part  of  the  plaintiff,  which  ren- 
ders the  policy  void,  and  the  jury  must  find 
for  the  defendant." 

Defendant's  Instruction   No.  5. 

"If  the  jury  shall  believe  that  the  plaintiff 
purchased  the  property  mentioned  in  the  policy 
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at  a  public  sale  made  by  the  trustee  under  a 
deed  of  trust,  made  by  George  W.  Hall,  for 
Uie  sum  of  $4,060,  for  which  he  executed 
four  bonds;  at  the  time  the  policy  was  issued 
had  paid  $351  on  one  of  his  bonds,  and  that 
the  l^lance  of  said  bond  and  one  other  bond 
was  then  due,  and  had  no  deed  or  contract 
in  writing  for  said  land ;  that  the  wife  of  said 
Hall  was  alive  and  had  not  united  in  said 
deed,  which  was  known  to  the  plaintiff  and 
that  when  the  plaintiff  applied  for  insurance 
he  was  interrogated  as  to  his  title  to  said 
property,  and  the  incumbrances  thereon,  and 
he  did  not  disclose  the  true  character  of  his 
title,  the  amount  of  the  purchase  paid,  and 
the  amount  due,  and  the  interest  of  the  wife 
of  said  Hall  in  said  property,  but  concealed 
the  same,  then  such  concealment  is  a  fraud 
on  the  part  of  the  plaintiff,  which  renders  the 
policy  void,  and  the  jury  must  find  for  the 
defendant" 

It  is  not  predicated  in  either  of  the  first, 
second,  third  or  fourth  of  the  foregoing  in- 
structions that  she  who  was  the  wife  of  Hall 
at  the  time  of  the  execution  and  delivery  of 

the    policy,    and    was    then    alive,    was 
754    *the  wife  of  Hall  at  the  time  the  deed 

of  trust  was  executed  by  him  to  Ben- 
nett, under  which  the  plaintiff  claimed.  It 
is  not  a  conclusion  from  the  fact  that  she 
was  his  wife  at  the  time  of  the  execution  and 
delivery  of  the  policy,  that  she  was  his  wife 
at  the  date  of  the  execution  of  said  deed  of 
trust ;  and  it  is  not  a  logical  or  legal  con-  ' 
elusion  that  she  had  a  contingent  right  of  i 
dower  in  the  property  conveyed  by  the  deed 
of  trust,  in  which  she  did  not  unite,  from  the 
fact  that  she  was  living  and  was  the  wife  of 
the  grantor  at  the  date  of  the  insurance. 

But  if  it  can  be  implied  and  understood 
from  the  language  of  the  instructions,  that 
she  was  the  wife  of  the  grantor  at  the  date 
of  the  deed,  it  does  not  necessarily  follow 
that  she  had  at  the  date  of  the  insurance  a 
contingent  right  of  dower  in  the  property  pro- 
posed to  be  insured,  as  there  are  other  modes 
by  which  her  right  of  dower  might  be  barred, 
or  fail  to  attach,  besides  the  one  mentioned  in 
the  instructions — the  uniting  with  her  husband 
in  the  conveyance. 

But  on  broader  grounds  we  think  the  de- 
fendant's instructions  were  properly  rejected. 
Conceding  that  there  was  an  outstanding  con- 
tingent right  of  dower  in  Hall's  wife  at  the 
date  of  the  insurance,  we  are  of  opinion  upon 
the  authority  of  IVooddy  v.  Old  Dominion 
Insurance  Co.,  supra,  p.  362,  decided  at  the 
present  session  of  this  court,  that  it  was  not 
such  an  interest  as  shows  that  the  assured 
was  invested  with  less  than  a  perfect  title  in 
the  property  insured  as  is  assumed  by  the 
first  instruction;  or  that  it  was  such  an  in- 
cumbrance as  "was  contemplated  by  the  par- 
ties to  the  contract  of  insurance  should  be 
disclosed  by  the  assured  on  the  pain  of  for- 
feiting his  contract  for  failing  to  make  the 
disclosure,"  as  is  assumed  in  the  second  in- 
struction proposed  by  defendant.  We  deem 
it  unnecessary  to   repeat   what   was   so   well 


said  by  Judge  Burks,  who  delivered  the 

755  opinion  in  *that  case,  in  which  the  whole 
court  concurred,  or  to  reargue  the  ques- 
tions. The  decision  is  fully  sustained  by 
Hough  V.  City  Fire  Ins.  Co.,  29  Conn.  R.  10, 
and  numerous  other  authorities  which  might 
be  cited. 

But  there  is,  we  think,  a  fatal  objection  to 
all  these  instructions  that  they  do  not  aver 
the   materiality   to   the   hazard   of   the  facts 
misrepresented,  concealed  or  omitted.    By  the 
terms  of  the  policy  the  misrepresentation,  con- 
cealment or  omission  of  aiiy  fact  by  the  ap- 
plicant   for   insurance,    will    only    render  the 
policy  void  and  of  no  effect  when  such  mis- 
representation,   concealment    or    omission  in- 
creases the  hazard.     It  also  declares  that  '*if 
this  policy  is  made  and  issued  upon  or  refers 
to  an  application,  survey,  plan  or  description 
of   the   property   herein   insured,   such  appli- 
cation,  survey,   plan  or   description,  shall  be 
considered  a  part  of  this  contract,  and  a  war- 
ranty of  the  assured."    The  bill  of  exceptions 
states   that  evidence   was   offered   tending  to 
show  that  when  the  plaintiff  applied  for  in- 
surance, he  had  been  interrogated  upon  vari- 
ous  matters   respecting   the   property  by   the 
agent  of  the  defendant,  and  had  answered  said 
interrogatories   substantially    as   set   forth  in 
the   written  application   which  he  made   and 
signed  at  the  same  time  for  the  insurance  of  a 
further  sum  of  $3,000  upon  the  same  prop- 
erty in  the  Southern  Mutual  Insurance  Com- 
pany.    It  also  states  that  the  application  to 
the  Southern  Mutual  Insurance  Company  was 
made  in  a  printed  form,  a  copy  of  which  is 
set  out  in   the  bill  of  exceptions.     But  it  is 
not   certified   that   a   similar   application   was 
made  in  this  case,  but  only  that  the  plaintiff 
had  answered  the  interrogatories  substantially 
as  set  forth  in  that  application.     And  it  also 
appears  that  in  that  case  the  assured  signed  a 
written  covenant  of  agreement,  and  it  is  not 
shown  that  he  made  or  signed  any  such  agree- 
ment in  this  case. 

But  if  it  sufficiently  appears  from  the 

756  foregoing  that  ♦this  policy^  was  made 
and  issued  upon,  or  refers  to  any  appli- 
cation or  description  of  the  property  therein 
insured,  so  as  to  make  the  answers  to  the 
interrogatories  propounded  to  the  plaintiff  the 
warranty  of  the  assured,  we  think  it  does  not 
appear  that  there  was  anything  in  those  an- 
swers which  amounts  to  a  breach  of  the  war- 
ranty. 

In  support  of  this  conclusion  I  need  only 
refer  to  the  authorities  cited  by  Judge  Chris- 
tian in  the  Southern  Insurance  Co.  against 
the  same  defendant  in  error,  supra,  p.  739. 

The  averment  in  the  third  instruction,  that 
if  it  had  been  known  to  the  defendant,  the 
rate  of  insurance  would  have  been  increased 
on  the  policy  issued  by  the  defendant,  is  not 
an  averment  that  the  misrepresentation,  con- 
cealment or  omission,  would  have  increased 
the  hazard.  It  is  only  tantamount  to  saying 
that  the  insurer  would  have  so  regarded  it 
But  the  question  is  not  how  the  insurer  might 
regard  it,  but  whether  the  fact  misrepresented, 
concealed  or  omitted,  did  increase  the  hazard. 
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It  is  conceded,  however,  that  if  the  misrep- 
resentations or  concealments,  or  omissions 
were  fraudulent  they  would  vitiate  and  avoid 
the  policy.  The  question  whether  they  were 
fraudulent  or  not,  was  a  question  for  the 
jury,  to  be  determined  upon  the  facts  and 
circumstances  as  proved.  But  the  fourth  in- 
struction asks  the  court  to  decide  that  ques- 
tion for  the  jury,  and  to  instruct  them  that 
the  non-disclosure  of  the  fact  that  the  wife 
of  Hall  did  not  unite  with  him  in  the  said 
deed  of.  trust,  which  was  known  to  the  plain- 
tiff and  not  known  to  the  defendant,  was  a 
fraud.  If  it  were  within  the  province  of  the 
court  to  decide  that  question,  and  to  instruct 
the  jury,  the  fa^  of  concealment,  of  itself, 
was  not  conclusive  of  fraud.  It  might  have 
been  the  result  of  the  honest  belief  of  the 
assured  that  it  was  immaterial  to  the  risk,  or 
that  it  was  not  suggested  to  his  mind 
757  that  it  was  at  all  *mate rial  to  the  risk, 
or  have  resulted  innocently  from  inat- 
tention. Whether  it  was  fraudulent  or  not, 
depended  on  the  quo  animo,  the  intention  with 
which  the  fact  was  not  disclosed. 

The  same  objection  applies  to  the  fifth  in- 
struction. The  circumstances  detailed  in  this 
instruction  may  tend  to  show  fraud,  and 
were  proper  to  be  considered  and  weighed  by 
the  jury,  in  connection  with  all  the  other  evi- 
dence in  the  cause  bearing  upon  the  question, 
if  there  was  *uch  other  evidence,  and  upon 
the  whole  to  determine  whether  the  conceal- 
ment attributed  to  the  plaintiff  was  fraudulent 
or  not.  And  such  enquiry  is  submitted  to  the 
jury  by  the  second  instruction  asked  for  by 
the  plaintiff,  and  which  was  ^ven  by  the 
court  with  an  addition,  and  which  is  as  fol- 
low^s : 

"If  the  jury  believed  from  the  evidence  that 
the  plaintiff  in  good  faith  answered  the  inter- 
rogatories put  to  him  by  the  defendant's 
agent,  at  the  time  the  policy  of  insurance  was 
executed  and  delivered,  respecting  his  title  to 
the  insured  property  with  substantial  truth 
and  accuracy,  but  failed  without  fraudulent 
intent  to  mention  that  there  was  probably  an 
outstanding  contingent  right  of  dower  in  the 
property  in  favor  of  the  wife  of  one  G. 
W.  Hall,  who  had  been  the  owner  of  the  prop- 
erty, and  conveyed  it  in  trust  to  Coleman  D. 
Bennett,  for  whom  the  plaintiff's  vendor, 
Green,  was  substituted  as  trustee,  the  wife  of 
said  Hall  not  having  joined  in  the  deed  of 
trust,  and  that  the  plaintiff  was  not  interro- 
gated as  to  said  contingent  right  of  dower, 
and  nothing  occurred  at  the  time  of  the  con- 
tract of  insurance  to  remind  the  plaintiff  of 
said  contingent  right  of  dower,  his  failure  to 
disclose  it  to  said  agent  did  not  invalidate  the 
said  policy  of  insurance." 

By  this  instruction,  as  far  as  we  have  re- 
cited it,  the  jury  is  put  directly  on  the 
758  enquiry  of  fraud,  and  are  told  *that  if 
they  believe  that  the  answers  made  by 
the  assured  to  the  interrogatories  of  the  insur- 
er's agent  were  made  in  good  faith,  and  the 
non-disclosure  of  the  contingent  right  of 
dower  in  the  property  by  Mrs.  Hall  was  with- 
out fraudulent  intent,  the  policy  of  insurance 
is  valid.     The  court  properly  refused  to  give 


this  instruction  to  the  jury  without  qualifica- 
tion, because  however  material  the  represen- 
tations or  omissions  were  to  the  risk,  if  not 
with  fraudulent  intent,  but  were  made  or 
omitted  in  good  faith,  it  would  require  the 
ixiry  to  find  that  the  policy  of  insurance  was 
valid,  and  therefore  the  court  would  only  give 
the  instruction  upon  the  case  stated,  that  the 
failure  of  the  assured  to  disclose  the  fact  did 
not  invalidate  the  policy  of  insurance,  ''unless 
the  jury  shall  believe  from  the  evidence  that 
George  W.  Hall  was  married  at  the  time 
of  the  execution  of  the  deed  to  Coleman  Ben- 
nett"—(thus  supplying  the  defect  noticed  in 
the  defendant's  instructions) — "and  that  his 
then  wife  was,  at  the  time  of  the  application 
of  the  plaintiff,  actually  alive,  and  that  her 
contingent  interest  in  the  property  was  a  fact 
which  materially  increased  the  actual  risk  of 
the  defendant" 

The  instruction  as  thus  amended  and  given 
to  the  jury  covered  the  whole  ground,  both  as 
to  fraud  and  as  to  the  materiality  of  the 
representations,  or  concealments,  or  omissions, 
as  increasing  the  hazard  according  to  the 
stipulation  in  the  policy,  and  we  do  not  per- 
ceive that  there  is  any  error  in  it  And  the 
doctrine  of  the  instruction  is  not  altered  or 
affected  by  the  concluding  clause,  which  is 
perfectly  consistent  with  the  clause  which  has 
been  recited.  It  affirms  that  the  non-disclosure 
of  the  fact  by  the  plaintiff,  without  fraudulent 
intent,  that  the  wife  of  Hall  had  not  joined 
in  the  deed,  did  not  invalidate  the  policy,  even 
if  the  jury  should  also  believe  that  some 
I  months  prior  to  the  date  of  the  policy  the 
plaintiff  had  had  his  attention  called  to 
759  the  fact  It  seems  *to  have  been  in- 
serted with  the  view  of  negativing  a  con- 
clusion of  law  contained  in  some  of  the 
instructions  tendered  by  the  defendant;  and 
only  to  assert  that  if  the  fact  be  as  stated  it 
could  not  invalidate  the  policy,  if  the  jury 
believe  from  the  evidence  that  it  was  without 
fraudulent  intent;  which,  as  we  have  seen, 
was  a  conclusion  not  warranted  without  the 
qualification  added  by  the  court,  which  is 
therefore  made  applicable  to  this  clause,  as 
well  as  to  the  preceding,  and  the  closing  sen- 
tence, "And  that  said  Hall  and  his  wife  were 
believed  to  be  both  still  alive  and  residing  in 
the  state  of  Georgia,  and  nothing  to  the  con- 
trary had  been  learned  by  plaintiff  after  that 
time  up  to  the  time  the  policy  was  executed." 
This  might  have  been,  and  more  properly, 
erased  from  the  instruction,  and  the  first  clause 
in  the  court's  addenda  put  in  the  place  of  it 
But  that  was  immaterial,  as  by  the  court's 
addition  it  was  made  necessary,  not  only  that 
it  should  appear  that  Hall  and  his  wife  were 
believed  to  be  still  living  at  the  time  the  in- 
surance was  effected,  but  that  his  wife  was 
then  actually  alive,  and  that  she  was  the  wife 
of  Hall  at  the  time  of  the  execution  of  the 
deed  of  trust  aforesaid.  We  are  of  opinion 
that  the  court  did  not  err  in  refusing  the  in- 
structions tendered  by  the  defendant,  and  in 
giving  the  second  instruction  offered  by  the 
plaintiff  with  the  qualification. 

They  were  questions  for  the  juiy,  upon  the 
evidence  before  them,  under  these  instructions, 
whether  the  plaintiff  had  been  guilty  of  mis- 
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representations,  concealments  or  omissions 
which  were  fraudulent,  or  whether  they  were 
such  as  increased  the  hazard  of  insurance,  and 
if  in  favor  of  the  plaintiff,  to  assess  his  dam- 
ages. By  their  verdict  they  found  for  the 
plaiatiff,  and  have  assessed  his  damages. 
Whether  they  have  decided  right  or  wrong, 
we  have  not  the  means  of  determining.   Their 

verdict  was  sanctioned  by  the  judge  who 
7d0    presided  at  the  trial,  *and  who  overruled 

a  motion  for  a  new  trial,  and  to  which 
ruling  the  defendant  took  no  exception. 

Upon  the  wholt,  we  are  of  opinion  to  af- 
firm the  judgment  of  the  circuit,  with  costs. 

MoNcuRE,  P.,  dissented. 

Judgment  affirmed. 


761    *Alex.  &  Fred.  Railway  Co.  v.  Faunce. 

March    Term.    1879,    Richmond. 

P  leased  from 'Mrs.  O  the  land  and  a  fishery  in  the 
Potomac  river,  where  the  tide  ebbed  and  flowed, 
with  all  the  privileges  attached  thereto,  for  five 
years,  at  a  rent  of  $500  a  year.  He  built  the  neces- 
sary buildings,  and  cleaned  out  the  fish-berth,  and 
was  largely  engaged  in  carrying  on  the  fishery. 
Pending  the  lease  the  Alexandria  and  Fredericks- 
burg   Railway    Company,    upon    proceedings   against 

0,  had  the  land  for  their  roadbed  condemned,  and 
paid  into  court  the  damages  assessed.  In  building 
the  road  the  company  made  embankments  along  the 
line  of  the  river,  pulling  down  some  of  F's  build- 
ings, throwing  obstructions  into  the  fish-berth,  and 
materially  damaging  the  fishery.  In  an  action  by 
F  against  the  company  to  recover  damages  for  the 
injury  done  to  him — Hbld: 

1.  Riparian  O'vrnera — Fiaherlea  on  tlie 
Potonnac. — The  legislature  has  frequently  rec- 
ognized the  rights  of  owners  in  their  respective 
fisheries  on  the  Potomac,  and  by  various  statutes 
has  protected  them  in  their  rights,  and  the  com- 
pany could  not  in  making  their  road  injure  the 
fishery  of  F  without  making  just  compensation 
for  the  injury. 

a.  Sanne — Rights  of  Lieimee.* — The  assess- 
ment and  payment  of  the  damages  into  court  does 
not  preclude  F  from  the  recovery  of  damages  for 
the  injury  he  has  sustained  as  lessee  of  the 
fishery. 

*Riparian  Owners  —  Riffkt  to  l^ater 
Frontaare. — In  Groner  v.  Foster,  94  Va.  651,  the 
principal  case  is  cited  to  sustain  the  following  propo- 
sition: "Every  riparian  owner  has  the  right  to  the 
water  frontage  belonging  by  nature  to  his  land.  This 
right  includes,  among  others,  the  right  to  the  navi- 
gable part  of  the  water  course,  and  also  the  right  to 
the  soil  under  the  water  between  his  land  and  the 
navigable  line  of  the  water  course  wherein  he  may 
erect  wharves,  piers,  or  bulkheads  for  his  own  use, 
or  the  use  of  the  public,  subject  to  such  rules  and 
regulations  as  the  legislature  may  see  proper  to  im- 
pose for  the  protection  of  the  public;"  citing  also 
Norfolk  City  v.  Cooke,  27  Gratt.  430;  Dutton  v. 
Strong.  1  Black  U.  S.  23;  Yates  v.  Milwaukee,  10 
Wall.  497;  Gould  on  Waters,  sec.  149.  See  Gilbert 
T.  Railroad  Co.,  33  Gratt.  586  and  notg. 


8.  Bxoessiire  Daaaavea — Conflicting  Bvi- 
denee — ^Appeal. — The  court  below  certified  the 
evidence  in  relation  to  the  lease  and  what  had 
been  done  by  P  unoer  his  lease,  but'  certified  tkat 
as  to  whether  the  road  was  built  upon  the  strip 
of  land  condemned  the  evidence  was  conflictifif, 
and  the  whole  of  that  evidence  is  not  given.  The 
appellate  court  cannot  set  aside  the  judgment  snd 
verdict,  though  the  court  may  not  be  entirely 
satisfied  that  the  damages  are  not  exoessive. 

768  ♦This  was  an  action  of  trespass  on  the 
case  in  the  circuit  court  of  the  city  of 
Alexandria,  brought  in  September,  1871,  by 
Jacob  p.  Faunce  against  the  Alexandria  and 
Fredericksburg  Railway  Company  to  recover 
damages  incurred  by  him  as  lessee  of  land  and 
a  fishery  attached,  in  the  Potomac  river,  in 
the  county  of  Prince  William,  by  the  erection 
and  construction  of  certain  embankments  and 
obstructions,  whereby  the  said  landing  was 
entirely  destroyed  for  the  purposes  of  fishing 
the  same,  by  the  pulling  down  and  destruction 
of  buildings  he  had  erected,  and  placing  ob- 
structions m  the  berth  attached  to  said  fishing 
landing,  &c. 

The  defendants  pleaded  not  guilty,  and  also 
filed  a  special  plea  that  under  the  authority  of 
the  acts  of  the  general  assembly  they  pro- 
ceeded re^larly  to  have  the  land  for  the 
bed  of  their  road  condemned ;  that  notice  was 
given  to  Sarah  Otterback,  the  lessor  of  the 
plaintiff,  and  tenant  of  the  freehold;  that  the 
commissioners  appointed  by  the  county  court 
had  ascertained  and  reported  that  ^,353  was 
a  just  compensation  to  the  tenant  of  the  free- 
hold of  the  lands  in  the  declaration  mentioned 
for  the  portion  of  lands  proposed  to  betaken 
by  the  defendants  for  their  purposes  and  for 
damage  to  the  residue  of  the  said  lands,  &c; 
that  the  defendants  had  paid  this  sum  of 
$3,353  into  the  said  county  court,  and  that 
afterwards  they  proceeded  to  construct  the 
embankment  and  did  the  other  acts  com- 
plained of,  &c. 

The  cause  came  on  to  be  tried  in  Novem- 
ber, 1873,  when  there  was  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $3,400; 
and  a  motion  to  stay  judgment,  on  the  grounds 
that  the  fishing-shore  being  an  appurtenant  to 
the  tract  of  land  condemned  for  the  purposes 
of  the  road,  and  that  money  paid,  no  separate 
action  could  be  maintained  on  behalf  of 
Faunce  for  damages  to  said  fishing-shore 
768  resulting  from  the  construction  'of  the 
defendant's  railway  through  the  land  of 
Sarah  Otterback.  And  that  for  any  porton 
of  the  said  sum  of  $3,353  to  which  Faunce 
may  show  himself  entitled,  his  remedy,  if  any, 
is  under  §  16  of  ch.  56  of  the  Code  of  Vir- 
ginia; and  the  damage  to  the  fishing-shore,  if 
any,  having  been  embraced  in  said  sum  of 
$3,353  allowed  by  the  commissioners  and  paid 
into  court,  Faunce  cannot  maintain  a  separate 
action  for  any  alleged  damage  to  the  fishing- 
shore. 

But  the  court  overruled  the  motion  and  or- 
dered judgment  to  be  entered  on  the  verdict; 
and  the  defendants  excepted. 

The  defendants  then  moved  the  court  to 
set  aside  the  verdict  on  the  ground  that  the 
damages  were  excessive;  but  the  court  ovcr- 
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ruled  the  motion,  and  they  again  excepted 
The  parol  evidence  is  sutticiently  stated  by 
Judge  Staples  in  his  opinion. 

It  appeared  that  by  deed  dated  the  25th  of 
September,  1869,  Sarah  Otterback  leased  to 
the  plaintiff  Faunce  all  that  fishing  land 
called  the  Opossum-Nose  Fishing  Landing  on 
the  Virginia  side  of  the  Potomac  river,  in 
Prince  William  county,  together  with  all  the 
rights  and  privileges  belonging  to  said  fishing 
landing,  from  the  1st  day  of  January,  1870, 
for  iive  years,  at  the  annual  rent  of  $500 ;  and 
in  lieu  of  the  rent  for  the  first  year  of  said  i 
term  Faunce  was  to  clear  out  the  fisliing- 
berth  of  said  landing. 

The  defendants  applied  to  this  court  for  a 
writ  of  error  and  supersedeas ;  which  was 
awarded. 

F.  L.  Smith,  Jr.,  and  5*.  F,  Beach,  for  the 
appellants. 

Claughton  and  Stuart,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The   plaintiff   in   the   court  below   was   the 

lessee  of  a  fishery  on  the  Potomac  river, 

764    on   a   point   where   the    tide    *ebbs   and 

flows,  and  the   stream  is  navigable   for 

the  largest  vessels. 

The  value  of  this  landing  was  greatly  im- 
paired by  the  construction  of  the  Alexandria 
and  Fredericksburg  railroad  along  the  line 
of  the  river,  and  the  plaintiff  brought  his  ac- 
tion to  recover  damages  for  the  injury.  One 
of  the  questions  raised  in  the  case  is  whether 
the  owners  of  property  on  navigable  waters 
are  entitled  to  compensation  for  injuries  of 
this  character.  It  is  insisted  by  defendant's 
counsel  that  the  Potomac,  being  a  navigable 
river  at  the  point  in  question  where  the  tide 
ebbs  and  fiows,  the  state  owns  the  bed  of  the 
stream  to  high-water  mark;  and  that  the 
privilege  of  fishing  in  its  waters  is  a  mere  li- 
cense which  may  be  revoked  at  any  time; 
and,  further,  that  the  legislature  may  lawfully 
authorize  the  construction  of  a  railroad  along 
the  water  front,  and  the  owner  can  claim  no 
compensation  for  any  injury  which  he  may 
sustain;  it  is  damnum  absque  injuria. 

It  is  a  sufficient  answer  to  this  view  to  say 
that  the  legislature  has  frequently  recognized 
the  rights  of  owners  in  their  respective  fish- 
eries on  the  Potomac,  and  by  various  statutes 
has  protected  them  in  the  enjoyment  of  these 
rights. 

The  18th,  19th  and  20th  sections  of  chapter 
100,  Code  of  1873,  contain  very  explicit  pro- 
visions on  the  subject.  When,  under  the  faith 
of  these  enactments,  the  owner  has  expended 
money  in  improving  his  landing  and  fishing 
beds,  in  erecting  buildings  and  the  necessary 
fixtures  for  carrying  on  his  operations,  he 
has  acquired  valuable  rights  of  property  which 
cannot  be  disturbed  for  the  benefit  of  any 
corporation  or  private  person  without  making 
just  compensation.  It  has  been  held  in  nu- 
merous cases  that  the  owner  of  land 
bounded  on  a  navigable  stream  has  cer- 
tain riparian  rights,  whether  his  title  extends 
to  the  middle  of  the  stream  or  not.  Among 
these  are  free  access  to  the  navigable  part  of 


760  the  stream,  and  *the  right  to  make  a 
landing,  wharf  or  pier  for  his  own  use, 
or  for  the  use  of  the  public  These  rights  are 
valuable,  and  are  property,  and  can  be  taken 
for  the  public  good  only  upon  due  compensa- 
tion made.  They  are  to  be  enjoyed,  subject  to 
such  general  rules  and  laws  as  the  legislature 
miy  pass  for  the  protection  of  the  public 
right  in  the  river  as  a  navigable  stream.  This 
is  the  doctrine  of  the  supreme  court  of  the 
United  States  in  Button  v.  Strong,  1  Black's 
U.  S.  R.  23;  Railroad  Company  v.  Morgan,  7 
Wall.  U.  S.  R.  256,  272;  Yates  v.  Milwaukee, 
10  Wall  U.  S.  R.  497;  and  by  this  court  in 
Norfolk  County  v.  Cooke,  27  Gratt.  430. 

It  is  difficult  to  see  why  the  same  principle 
does  not  apply  to  a  fishery  and  landing  im- 
proved by  the  labor  and  money  of  the  owner. 
But  if  it  be  considered  that  the  privilege  of 
fishing,  as  ever  used  by  riparian  owners  in 
navigable  waters,  is  a  mere  license  which  the 
legislature  may  revoke  in  favor  of  a  railroad 
company,  it  is  not  to  be  supposed  it  would 
exercise  this  power  without  requiring  compen- 
sation to  be  made  for  private  property,  taken 
or  destroyed,  or  other  specific  injury  to  the 
owner,  resulting  from  the  appropriation. 
Nothing  short  of  an  express  legislative  dec- 
laration to  that  effect,  or  implication  equally 
strong,  should  be  so  construed. 

In  the  present  case  the  act  of  incorporation 
authorizes  the  company,  as  in  other  cases  of 
public  improvements,  to  require  land  for  the 
purposes  of  the  road  along  its  line,  upon 
making  compensation  to  the  owner.  There  is 
nothing  in  the  act  giving  this  company  pe- 
culiar privileges,  or  distinguishing  it  from 
other  corporations. 

Another  question  arising  in  this  case  is, 
whether  the  defendants  have  made  due  com- 
pensation for  all  damages  to  the  land  in  ques- 
tion, and  the  fishery,  arising  from  the  con- 
struction of  the  road.  The  defendants  claimed 
in  the  court  below  that  commissioners  ap- 
pointed   for    the    purpose    had    assessed    the 

damages  at  $3,353,  and  that  this 
766    ^amount  had  been  paid  to  the  tenant  of 

the  freehold,  as  just  compensation  for  the 
land  taken,  and  for  damages  to  the  residue  of 
the  tract,  beyond  the  peculiar  benefits  derived 
from  the  improvement. 

On  the  other  hand,  the  plaintiff  claimed 
that  the  company  did  not  pursue  the  line  as 
shown  to  the  commissioners,  but  in  fact  con- 
structed the  road  in  an  entirely  different 
line. 

Now,  if  this  allegation  is  true;  if  the  com- 
pany departed  from  the  route  for  which  the 
damages  were  assessed,  it  is  clear  that  this 
assessment  cannot  preclude  the  plaintiff  from 
maintaining  his  action  for  any  mjury  he  has 
sustained.  Upon  this  issue  the  parties  went 
before  the  jury.  To  this  point  their  evidence 
was  directed,  and  upon  it  a  verdict  was  ren- 
dered for  the  plaintiff.  The  circuit  judge  was 
satisfied  with  the  finding,  and  refused  to  dis- 
turb it  He  declined  to  certify  the  evidence 
upon  the  ground  that  it  was  conflicting.  This 
would  seem  to  settle  the  question,  unless  we 
are  to  set  aside  a  verdict  upon  mere  conjec- 
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ture  that  the  jury  ought  to  have  decided  other- 
wise. 

The  next  question  is  as  to  the  quantum  of 
damages  given  by  the  jury.  Some  of  the 
judges  are  inclined  to  think  the  damages 
excessive,  and  none  of  us  are  entirely  satis- 
fied with  the  finding.  But  here  again  a  dif- 
ficulty occurs  in  the  fact  there  is  nothing  in 
the  record  which  would  warrant  an  ap- 
pellate court  in  disturbing  the  verdict.  The 
only  witness  examined  on  this  point  was  the 
plaintiff,  who  was  confronted  with  the  jury, 
and  whose  testimony  was  uncontradicted.  He 
proved  that  he  had  leased  the  fishery 
for  five  years,  at  an  annual  rent  of 
$500;  that  he  expended  seven  or  eight 
thousand  dollars  in  putting  up  the  necessary 
buildings  and  in  cleaning  out  the  fishing-berth 
and  carrying  on  the  fishery;  that  he 
had  employed  during  the  season  of  1871  fifty 
or    sixty    hands,^  whose    average  wages 

767  were  $1,25  per  day;  that  the  removal  *of 
his   capstans   involved  an   expense   of   a 

hundred  and  fifty  dollars;  that  one  of  the 
fish  buildings  was  removed  by  the  defendants, 
and  in  the  work  of  grading  the  road  mud  and 
brush  were  thrown  into  the  fish-berth, 
damaging  his  seine  to  the  extent  of  two  or 
three  hundred  dollars,  and  that  this  occurred 
on  several  occasions.  The  jury  and  the  pre- 
siding judge  believed  these  statements. 
Upon  what  ground  is  this  court  to  discredit 
them?  Certainly  there  is  nothing  in  the  rec- 
ord to  warrant  us  in  so  doing.  Had  this  ac- 
tion been  brought  after  the  termination  of 
the  lease,  and  it  had  appeared  the  plaintiff 
had  lost  the  benefit  of  the  fishery  entirely  by 
reason  of  the  construction  of  the  road,  no 
one  would  think  of  questioning  or  disturbing 
the  verdict. 

But  the  action  was  in  fact  instituted  before 
two  years  of  the  lease  had  expired,  and  the  de- 
fendant's counsel,  laying  hold  of  a  single  ex- 
pression used  by  the  plaintiff  in  giving  his  testi- 
mony, deduces  the  conclusion  that  the  dam- 
ages are  excessive.  The  plaintiff  said  that  the 
general  result  of  the  interruptions  by  the 
location  and  construction  of  the  road  was  the 
loss  of  the  fishing  season  of  1871,  and  the 
counsel  insists  that  this  loss  was  greatly  less 
than  the  amount  of  the  verdict  according  to 
the  plaintiff's  own  showing. 

The  expression  referred  to  must  be  taken 
in  connection  with  all  that  was  said  by  the 
witness.  The  plaintiff  having  described  to 
the  jury  the  manner  in  which  his  operations 
were  interrupted,  proceeded  to  say  that  the 
general  result  of  these  interruptions  was  the 
loss  of  the  fishing  season.  He  did  not  mean 
to  state  that  this  was  his  entire  damage. 
The  declaration  is  framed  with  a  view  to  a 
recovery  of  compensation,  not  only  for  the 
loss  of  the  season  of  1871,  but  for  all  other 
injuries  arising  from  the  construction  of  the 
road,  and  the  testimony  was  directed  to  all 
the  grounds  mentioned.  The  plaintiff  proved 
that  he  was  liable  to  his  lessee  for  the 
four    years'    rent,    amounting    to    two 

768  *thousand    dollars.      He    proved    a    fair 
rental  of  the  fishery  was  from  one  thou- 
sand to  fifteen  hundred   dollars,  besides   the 
other    damages    sustained,   and   that   he    had 


never  used  the  fishery  after  the  company  took 
possession  of  the  ground.  If  these  statements 
were  not  true,  it  was  easy  for  the  defendants 
to  show  the  fact;  or  if  the  fishery  was  not 
permanently  injured  by  the  location  of  die 
road,  the  matter  was  susceptible  of  the  dear- 
est proof,  for  the  case  was  not  tried  till  the 
November  of  1873. 

The  defendants  did  not  prove  or  attempt 
to  prove  anything  relating  to  the  damages. 
Either  the  testimony  of  the  plaintiff  was  true, 
or  the  defendants  were  guilty  of  the  grossest 
negligence  in  failing  to  meet  it  with  coun- 
teracting evidence.  In  neither  aspect  of  the 
case  can  this  court  interpose  to  relieve  them. 
While  the  right  to  set  aside  a  verdict  for  ex- 
cessive damages  is  now  almost  universally 
conceded,  it  is  a  right  to  be  cautiously  exer- 
cised by  the  trying  court  The  appellate 
court,  of  course,  will  not  do  so  unless  it  can 
plainly  see  that  injustice  has  been  done.  The 
cases  on  this  subject  are  too  familiar  to  re- 
quire citation  or  comment 

Upon  the  whole,  we  are  of  opinion  there  is 
^  no  error  in  the  judgment,  and  the  same  must 
be  affirmed. 

Judgment   affirmed. 


769    ♦Alex.  &  Fred.  Railway  Co.'s  Trustees 
V.  Graham  &  als. 

March    Term,    1879,    Richmond 

The  Alexandria  and  Fredericksburg  Railway  Company 
■  was  chartered  in  February,  1864,  with  authority  to 
construct  and  operate  a  railroad  from  the  tenninns 
of  the  Washington,  Alexandria  and  Georgetown 
railroad,  in  the  city  of  Alexandria,  to  the  most 
eligible  point  on  the  road  from  Aquia  ereek  to 
Fredericksburg;  and  the  company  when  organized 
as  provided  had  authority  to  borrow  $1,000,000.  ' 
The  bonds  were  issued,  and  by  deed,  dated  June  1, 
1866,  which  was  duly  recorded,  the  company  con- 
veyed all  its  franchises  ano  property  acquired,  or 
which  might  "be  acquired,  to  trustees  in  trust  to 
secure  the  payment  of  these  bonds,  principal  and 
interest.  By  an  amendment  of  the  charter  in  June, 
1870,  the  company  was  authorited  to  extend  their' 
railway  to  some  point  on  the  Potomac,  and  to 
bridge  said  river;  and  under  this  authority  they 
extended  the  railway  to  the  Long  bridge.  In  Sep- 
tember. 1873,  F  recovered  a  judgment  against  the 
company,  and  issued  a  fieri  facias  thereon— Held: 
In  a  contest  between  the  trustees  in  said  deed  and 
P.  as  to  a  sum  of  money  in  the  hands  of  the  court 
derived  from  the  use  of  the  road  between  Alexan-4^ 
dria  and  the  Long  bridge,  b^  another  railroad^ 
company,  this  part  of  the  road  is  not  emblaced  in 
the  deed,  and  F  is  entitled  to  it  under  the  lien  of 
his  fieri  facias. 

In  a  cause  depending  in  the  circuit  court 
r  y}^^ r^'^^^^^  Alexandria,  in  the  name  of 
John  C.  Graham  against  the  Washington 
City,  Virgmia  Midland  and  Great  Southern 
Railroad  Company,  in  September,  1877, 
Jacob  D.  Faunce  filed  his  petition,  in  which 
he  set  out  that  at  the  November  term,  1873. 
he  had  recovered  a  judgment  against  the 
Alexandria      and      Fredericksburg     Railway 
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Company  for  the  sum  of  $3,400,  with  inter- 
est thereon  from  the  22d  of  November,  1873, 
and    $87.29    costs;     that    an    execution 

770  *of  fieri  facias  had  been  sued  out  there- 
on   and    returned    unsatisfied;    that    on 

the  6th  of  August,  1877,  he  had  caused 
another  execution  of  fieri  facias  to  be  issued 
on  said  judgment,  and  placed  the  same  in 
the  hands  of  the  sergeant  of  the  city  of  Alex- 
andria, and  that  he  had  thereupon  caused  a 
summons  against  John  S.  Barbour,  receiver 
of  the  Washington  City,  Va.  Midland  and 
Great  Southern  Railroad  Company,  to  be  is- 
sued out  of  said  clerk's  office,  upon  the  sug- 
.erestion  of  petitioner  that  by  reason  of  the 
lien  of  his  execution  of  fieri  facias  as  afore- 
said, there  was  a  liability  upon  the  said  John 
S.  Barbour,  •  as  receiver ;  that  this  sum- 
mons has  been  served  on  said  Bar- 
bour, receiver,  and  that  there  is  a  larpre 
sum  of  money  in  his  hands  due  to  the  said 
Alexandria  and  Fredericksburg  Railway 
Company,  subject  to  the  lien  of  petitioner's 
execution;  that  said  Barbour,  as  receiver,  is 
an  officer  of  the  court  and  subject  to  its  con- 
trol, and  he  therefore  prays  that  the  court 
will  require  the  said  Barbour  to  answer;  and 
if  any  money  or  other  property  of  the  said 
Alexandria  and  Fredericksburg?  railway  com- 
pany shall  be  found  in  his  possession  which 
is  subject  to  the  lien  of  petitioner's  execution, 
that  the  said  Barbour,  receiver,  may  be  or- 
dered to  pay  over  the  same,  to  be  applied, 
so  far  as  it  will  go,  to  the  satisfaction  of  pe- 
titioner's judgment. 

Permission  was  granted  said  Faunce  to 
file  his  petition  in  the  said  cause,  and  Bar- 
bour was  required  to  answer  the  same:  and 
permission  was  granted  to  any  person  claim- 
in«:  the  fund,  or  any  portion  thereof,  which 
said  Faunce  alleges  is  liable  to  the  lien  of 
his  writ  of  fieri  facias,  to  file  h's  or  their  pe- 
tition in  the  cause.  And  the  cause  was 
referred  to  H.  Shepherd,  special  commissioner 
in  this  cause,  to  ascertain  and  report:  First. 
How  much  money,  if  any,  is  in  the  possession 
of  said  receiver,  subject  to  the  lien  of  the 
fieri  facicts  of  said  J.  D.  Faunce.  Second. 
If  any  other  claimants  than  said  Faunce 

771  are  *ent!tled  to  the  fund,  if  any,  in  the 
hands  of  Barbour,  receiver,  which  Faunce 

claims  is  liable  to  the  lien  of  his  fieri  facie^s, 
the  names  of  the  paries  entitled  to  it,  and  in 
what  proportions. 

Barbour  filed  his  answer  to  the  petition,  in 
which  he  stated  that  previous  to  his  appoint- 
ment as  receiver  a  contract  had  been  entered 
into  between  the  Washington  City,  Virginia 
Midland  and  Great  Southern  Railroad  Com- 
pany and  the  Baltimore  and  Potomac  Rail- 
road Company  and  the  Alexandria  and  Fred- 
ericksburg Railwav  Company,  by  and  through 
J.  Bacon  and  S.  Kneass,  trustees  of  the  said 
Alexandria  and  Fredericksburg  Railway  Com- 
pany, whereby  it  was  agreed  that  the  first- 
named  Company  should  have  the  privilege  of 
passing  its  passenger  and  freight  trains  over 
the  sections  of  road  controlled  by  the  other 
two  companies  between  Alexandria  and  Wash- 
ington over  the  Long  bridge  and  Benning's 
station,  on  the  line  of  the  Baltimore  and  Po- 
tomac   Railroad    Company,  jupon    the    terms 


therein  stipulated;  that  after  his  appointment 
as  receiver  this  contract  was  continued  in  force 
and  acted  on.  And  he  says  that  on  the  24th  of 
September,  1877,  he  had  in  his  hands,  due  to 
the  Baltimore  and  Potomac  Railroad  and  the 
Alexandria  and  Fredericksburg  Railway 
Company,  for  the  use  of  the  sections  of  the 
tracks,  as  above  designated,  the  sum  of 
$6,688.10,  and  that  he  still  holds  this  sum  sub- 
ject to  the  order  of  the  court. 

Bacon  and  Kneass,  trustees,  under  a  deed  of 
the  Alexandria  and  Fredericksburg  Railway 
Company,  and  the  Baltimore  and  Potomac 
railroad  company,  filed  their  petitions  in  the 
cause.  The  said  trustees  set  out  that  they^ 
claim  under  the  deed  of  the  Alexandria  and 
Fredericksburg  Railway  Company,  bearing 
date  the  1st  day  of  June,  1866,  which 
they  filed  with  their  petition.  They  say  that 
the  said  sum  of  $6,688.10  has  arisen  from  the 
transaction  of  a  connection  business  be- 
772  tween  themselves,  *operating  the  Alex- 
andria and  Fredericksburg  Railway 
Company,  the  Alexandria  and  Washington^ 
Railroad  Company,  and  the  Baltimore  and 
Potomac  Railroad  Company,  with  John  S. 
Barbour  as  receiver.  And  after  setting 
out  the  lines  of  these  respective  rail- 
road companies  embraced  in  the  agree- 
ment, showing  that  it  only  includes  that 
part  of  the  road  of  the  Alexandria  and  Fred- 
ericksburg Railway  Company  which  lies  be- 
tween  said  city  of  Alexandria  and  the  south- 
ern end  of  the  Long  bridge,  they  state  that  of 
this  sum  of  $6,688.10,  $3,813.58  is  due  and  be- 
longs to  the  Baltimore  and  Potomac  railroad 
company,  and  $1,238.46  is  due  and  belongs  to 
the  Alexandria  and  Washington  railroad  com- 
pany; and  that  the  balance  of  said  sum  of 
$6,688.10,  viz:  the  sum  of  $1,636.06,  is  due  to 
the  petitioners  as  trustees. 

The  Baltimore  and  Potomac  railroad  com- 
pany in  their  petition  referred  to  that  of  the 
said  trustees,  and  put  their  claim  upon  the 
fund  m  the  hands  of  the  receiver  at  the  same 
amount,  viz:  $3,813.58. 

The  commissioner  made  his  report,  show- 
ing the  debt  of  Faunce  as  he  stated  it,  and 
he  expressed  the  opinion  that  the  deed  of  trust 
under  which   Bacon  and  Kneass  claimed  didl 
embrace    the    portion    of    the    railroad  track  '^ 
between    Alexandria    and    the    Long    bridge 
which     constitutes     a     part     of     the     prop- 
erty  of   the   Alexandra   and    Fredericksburg 
Ra"way    Company;    and  to  this  Faunce  ex- 
cepted.    There  were  other  matters  embraced 
m  the  report  and  other  matters  excepted  to 
by   Faunce,  but  they  are  not  material  to  the 
case  as  it  was  before  this  court. 

The  cause  came  on  to  be  heard  on  the  26th 
of  September,  1878,  when  the  court  sustained 
the  exception  of  Faunce  to  the  report,  and 
held  that  that  portion  of  the  road  of  the  i 
Alexandria  and  Fredericksburg  Railway 
Company,  from  the  city  of  Alexandria  to  the 
southern  end  of  the  Long  bridge,  was  not 
embraced  in  the  deed  of  1866,     And  it  was 

decreed     that     Barbour,     receiver      &c 
778    do    forthwith    ♦pay    over    to    the    said 

Faunce.   to   apply   to   his   judiment,   the 
sum  of  $1,636.06,   that  being  the   proportion 
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of  the  fund  in  the  receiver's  hands  which  is 
the  property  of  the  Alexandria  and  Fred- 
ericksburg Railway  Company,  and  is  liable 
to  the  lien  of  said  execution.  And  like  de* 
crees  were  made  in  favor  of  the  other  two 
companies  for  their  shares  of  the  said  fund. 
And  thereupon  Bacon  and  Kneass  applied  to 
a  judge  of  this  court  for  an  appeal;  which 
was  allowed.  The  facts  in  relation  to  the  deed 
of  trust  are  stated  in  the  opinion  of  Judge 
MoncurE. 

F.  L.  Smith,  Jr.,  Wayne  McVeigh  and  S.  F. 
Beach,  for  the  appellants. 

Claughton  and  Stuart,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

The  subject  of  controversy  in  this  case  is 
the  sum  of  $1,636.06,  due  by  John  S.  Barbour, 
receiver  of  the  Washington  City,  Virginia 
Midland  and  Great  Southern  railroad  com- 
pany, to  the  Alexandria  and  Fredericksburg 
Railway  Company  for  trackage;  that  is  to 
say,  for  the  passage  of  trains  of  cars  by  said 
John  S.  Barbour,  receiver  as  aforesaid,  over 
that  portion  of  the  said  Alexandria  and  Fred- 
ericksburg railway,  which  lies  between  the 
city  of  Alexandria  and  the  southern  end  of 
the  Long  bridge,  in  the  county  of  Alexandria. 

The  conflicting  claimants  of  this  fund  are 
the  appellants,  Josiah  Bacon  and  Strickland 
Kneass,  substituted  trustees  under  a  deed  of 
trust  dated  the  1st  day  of  June,  1866,  between 
the  Alexandria  and  Fredericksburg  Railway 
Company,  a  body  corporate,  chartered  and 
organized  by  authority  of  the  legislature  of 
Virginia,  of  the  first  part,  and  D.  Randolph 
Martin   and   Robert    Turner,   of   the   city   of 

New  York,  of  the  second  part,  of  which 
774    *deed    (which    was    duly    recorded)    an 

official  copy  is  a  part  of  the  record  in 
this  case;  and  the  appellee,  J.  D.  Faunce,  who, 
in  November,  1873,  recovered  a  judgment  in 
the  circuit  court  of  the  citv  of  Alexandria 
against  the  Alexandria  and  Fredericksburg 
Railway  Company  for  the  sum  of  $3,400,  with 
inteifest  thereon  from  the  22d  day  of 
November,  1873,  until  paid,  and  $87.29 
costs,  and  thereupon  sued  out  an  execution  of 
fieri  facias  on  the  said  judgment,  which  was 
returned  unsatisfied.  On  the  6th  August, 
1877,  he  caused  an  execution  of  fieri  facias  to 
be  again  issued  upon  said  judgment  and  placed 
in  the  hands  of  the  sergeant  of  the  said  city 
of  Alexandria  to  be  executed,  and  thereupon 
he  caused  a  summons  against  the  said  receiver 
to  be  issued  out  of  the  clerk's  office  of  said 
court  upon  the  suggestion  of  the  said  Faunce 
that  by  reason  of  the  lien  of  his  execution 
aforesaid  there  was  a  liability  upon  the  said 
receiver. 

The  question  in  controversy  between  these 
conflicting  claimants  depends  entirely  upon 
the  question  whether  that  portion  of  the  line 
of  the  Alexandria  and  Fredericksburg  Rail- 
way Company,  lying  between  the  city  of 
Alexandria  and  the  southern  end  of  the  Long 
bridge,  in  the  county  of  Alexandria,  is  or  is 
not  embraced  in  the  deed  of  trust  aforesaid, 
dated  the  1st  day  of  June,  1866.  If  it  be  so 
embraced,  then  the  fund  in  controversy  be- 


longs to  the  said  appellants,  to  be  disposed  of 
by  them  as  substituted  trustees  under  the 
said  deed  of  trust.  But  if  the  said  portion  of 
the  said  line  of  the  safd  railway  be  not  so  em- 
braced, then  the  said  fund  belongs  to  the  said 
appellee,  Faunce,  to  be  applied  to  the  part 
payment  of  his  said  execution. 

The  court  below,  upon  consideration  of  the 
controversy,  being  oi  opinion  that  the  por- 
tion of  the  road  of  said  Alexandria  and  Fred- 
ericksburg Railway  Company  between  the 
city  of  Alexandria  and  the  southern  end  of 
the    Long   bridge   as    aforesaid,   is  not 

775  embraced  in  the  *said  deed  of  1866,  de- 
creed that  John   S.  Barbour,  receiver  as 

aforesaid,  pay  over  to  the  said  Faunce,  to  be  ap- 
plied to  the  payment  of  his  judgment  afore- 
said, the  said  sum  of  $1,636.06,  the  same  being 
liable  to  the  lien  of  the  said  Itxccution.  From 
that  decree  this  appeal  was  taken,  and  the 
question  now  to  be  considered  is,  whether  the 
said  decree  be  erroneous  or  not 

The  original  act  of  incorporation  of  the 
said  Alexandria  and  Fredericksburg  Railway 
Company  was  passed  in  the  city  of  Alexandria 
by  the  general  assembly  of  Virginia,  Febru- 
ary 3d,  1864,  and  is  entitled  "an  act  to  in-^ 
corporate  a  company  to  construct  a  railway' 
from  the  city  of  Alexandria  to  connect  with 
the  Aquia  Creek  and  Richmond  railway." 
See  "Virginia  Acts  of  Assembly,  1861  to 
1865." 

By  the  first  section  of  said  act  provision 
was  made  for  opening  books  in  the  city  of 
Alexandria  for  the  purpose  of  receiving  sub- 
scriptions to  an  amount  not  exceeding 
$2,000,000  of  capital  stock,  in  shares  of  $100 
each,  for  the  purpose  of  surveying,  locating, 
constructing  and  operating  a  railway  from  the 
terminus  of  the  Washington,  Alexandria  and 
Georgetown  railroad,  in  the  city  of  Alex- 
andria, to  the  most  eligible  point  on  the  pres- 
ent railroad  from  Acquia  creek  to  the  city 
of  Fredericksburg. 

By  the  second,  third,  fourth  and  fifth  sec- 
tions it  was  enacted  as  follows: 

"§  2.  That  whenever  2,000  shares  of  said 
stock  shall  have  been  subscribed,  and  ten 
per  cent,  thereon  paid  in  good  faith,  the  sub- 
scribers, their  successors,  executors  and 
assignees  shall  be  and  are  hereby  declared 
and  constituted  a  body  politic  and  corporate 
under  the  name  and  style  of  "The  Alexandria 
and  Fredericksburg  Railway  Company," 
and  shall  be  subject  to  all  the  provisions  of 
the  Code  of  Virginia  applicable  to  such  cor- 
porations:   provided    that    the    rates  of 

776  charge  *for  the  transportation  of  per- 
sons and  property  upon  the  said  rail- 
road to  or  from  the  city  of  Alexandria  shall 
not  be  ratably  other  or  higher  than  upon  per- 
sons or  property  destined  to  any  point  north 
of  said  city. 

"§  3.  That  it  shall  be  lawful  for  said  com- 
pany, for  the  purpose  of  constructing,  equip- 
ping and  operating  said  railway,  to  sell  their 
bonds,  wth  coupons  attached,  at  the  rate  of 
interest  not  exceeding  seven  per  eentum  per 
annum,  to  be  paid  semi-annually,  to  the 
amount  of  one  million  dollars,  and  also  to 
borrow  money  upon  their  promissory  notes 
duly    executed    under    the    authority   of  its 
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board  of  directors,  to  an  amount  not  exceed- 
ing $500,000. 

"§  4.  Provided,  that  said  company  shall 
commence  the  construction  of  said  railway 
within  two  years,  and  complete  the  same 
within  five  years  from  the  passage  of  this 
act 

''§  5.  This  act  shall  be  in  force  from  its 
passage." 

By  deed  of  trust  dated  on  the  first  day  of 
June,  1866,  between  the  Alexandria  and  Fred- 
ericksburg Railway  Company,  of  the  first 
part,  and  D.  Randolph  Martin  and  Rob- 
ert Turner,  of  the  city  of  New  York,  of  the 
second  part,  and  duly  recorded  in  the  several 
counties  in  which  the  said  railroad  is  located, 
the  said  party  of  the  first  part  convey  to  the 
^  said  parties  of  the  '  second  part  "all  the 
/>  railroad  of  th^  said  party  of  the  first  part — 
that  is  to  say,  the  said  Alexandria  and  Fred- 
ericksburg railway,  commencing  at  the 
terminus  of  the  Washington,  Alexandria  and 
Georgetown  railroad,  in  the  city  of  Alex- 
andria»  state  of  Virginia,  to  the  city  of  Fred- 
ericksburg, in  said  state,  or  to  such  point  of 
junction  with  the  Richmond,  Fredericksburg 
and  Potomac  railroad,  or  the  road  leading 
from  Aquia  creek  to  the  city  of  Fredericks- 
burg, at  or  near  Brook's  station  as  now 
located,  or  to  any  other  point  of  junction 
with  the  said  Richmond,  Fredericksburg 
and  Potomac  railroad  which  may  in  the 
future  be  adopted,  including  all  and 
777  singular  the  franchises  of  *said  railroad 
as  now  granted  and  chartered,  and  any 
and  all  amendments,  additions  or  modifica- 
tions thereof,  together  with  all  and  singular, 
the  rights,  interests,  property  and  estate, 
yreal,  personal  and  mixed,  acquired,  or  which 
A  may  hereafter  be  acquired,  constructed,  or  to 
be  constructed,  of  every  species,  nature 
and  kind  whatsoever."  "In  trust,  never- 
theless, for  the  use  and  purposes"  declared 
in  said  deed,  among  which,  mainly,  is  the 
security  of  the  payment  of  the  bonds  to  be 
executed  and  disposed  of  as  therein  provided 
for. 

Broad  as  certainly  are  the  terms  of  the  said 
deed  as  to  the  subject  intended  to  be  con- 
veyed, they  do  not  embrace,  and  were  obvi- 
ously not  intended  to  embrace,  that  part  of 
the  Alexandria  and  Fredericksburg  railway 
now  extending  from  Alexandria  to  the  south- 
ern extremity  of  the  Long  bridge  across  the 
Potomac  river  opposite  the  city  of  Washing- 
ton. That  extension  was  not  then  made,  and 
probably  had  not  been  thought  of,  and  was 
not  made  nor  authorized  to  be  made  for  years 
thereafter.  '  It  was  first  authorized  to  be 
made  four  years  thereafter,  by  an  act  ap- 
proved June  4,  1870,  entitled  "an  act  to  amend 
the  charter  of  the  Alexandria  and  Fredericks- 
burg Railway  Company."  Acts  of  Assembly, 
1869-70,  p.  187. 

_  By  the  first  section  of  that  act,  the  forfeit- 
•-ure  of  the  charter  of  said  company  incurred 
by  reason  of  its  failure  to  complete  said  rail- 
way within  the  time  specified  in  section 
4  of  its  charter,  is  waived,  and  an  extension  of 
time  for  building  said  railway  is  granted, 
and  the  '  said  company  is  "authorized  to 
extend  said  railway  to  a  point  on  the  Potomac 


river,  between  Alexandria  and  Washinston 
city,  or  opposite  Washington  city,  ana  to 
bridge  said  river  so  far  as  the  state  of  Vir- 
ginia can  authorize  the  same,  or  to  connect 
with  the  bridge  of  any  railroad  company  that 
may    have   been,    or    may    hereafter    be 

778  chartered     by     the     ♦congress     of     the 
United    States,    whose    road    passes    or 

shall  pass  through  the  District  of  Columbia: 
provided  that  in  the  extension  of  said  rail- 
way it  shall  in  no  way  interfere  with  the 
chartered  rights  or  franchises  of  any  railroad 
extending  between  Alexandria  and  Washing- 
ton; but  this  proviso  shall  not  be  construed  as 
preventing  said  Alexandria  and  Fredericks- 
burg railway  from  crossing  any  such  rail- 
road." By  the  second  section  of  said  act  an 
option  is  given  to  the  said  railway  company 
as  to  the  point  of  connection  of  its  road  with 
the  Richmond,  Fredericksburg  and  Potomac 
railroad,  north  of  Fredericksburg:  "provided 
that  the  said  railway  shall  be  constructed 
from  its  junction  with"  said  railroad  "to  Alex- 
andria, before  its  construction  shall  be  com- 
menced north  of  Alexandria."  By  the  third 
section,  the  second  section  of  the  said  act  of 
incorporation  passed  February  3,  1864,  is 
amended,  but  the  amendment  need  not  be  here 
set  out. 

Since  the  passage  of  the  said  act,  approved 
June  4,  1870,  it  seems  that  the  said  railway 
has  been  connected  with  the  said  railroad  as 
authorized  by  the  said  act,  and  has  been  con- 
structed from  its  junction  with  said  railroad 
to  Alexandria,  since  which  the  extension  of 
said  railway  beyond  Alexandria  to  a  point  on 
the  Potomac  river,  between  Alexandria  and 
Washington  city,  or  opposite  to  Washington 
city,  authorized  by  said  act,  has  been  accom- 
plished. 

Certainly  the  extension  of  the  Alexandria 
and  Fredericksburg  railway  from  Alexandria 
to  the  southern  end  of  the  Long  bridge  across 
the  Potomac  river,  opposite  to  Washington 
city,  not  having  been  made  nor  even  contem- 
plated at  the  time  of  the  execution  of  the 
said  deed  of  trust,  dated  the  1st  day  of  June, 
1866,  was  not  embraced,  nor  intended  to  be 
embraced,  as  a  part  of  the  railway  conveyed 
by  that  deed. 

But  it  is  contended  for  the  appellants,  that 
though  not  embraced  as  a  part  of   the 

779  railway  so  conveyed,  it  is  embraced  *in 
the    broad    terms    of    that    deed,    which 

include  "all  and  singular  the  franchises  of 
said  railroad  as  now  granted  and  chartered, 
and  any  and  all  amendments,  additions  or 
modifications  thereof,  together  with  all  and 
singular  the  rights,  interest,  property  and  es- 
tate, real,  personal  or  mixed,  acquired,  or 
which  may  be  acquired,  constructed,  or  to  be 
constructed,  of  every  species,  nature  and  kind 
whatsoever." 

These  are  certainly  very  broad  terms,  but 
they  were  obviously  intended  to  be  confiir^d 
to  the  railway  as  it  then  existed  between  the 
termini,  plainly  described  in  the  deed,  and 
the  lateral  branches  of  said  railway  wh^ch 
might  thereafter  be  constructed  by  authority 
of  law,  together  with  the  appurtenances  then 
or  thereafter  existing  to  said  railway  so  lim- 
ited and  its  lateral  branches  aforesaid.  In 
regard  to  such  lateral  branches,  the  Code;,  ch. 
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61,  §  5,  p.  573,  declares  that  "the  president 
and  directors  of  any  company  incorporated  to 
construct  a  railroad  or  other  work  of  inter- 
nal improvement,  may  cause  to  be  made  in 
connection  therewith  branch  railroads  or 
lateral  works  not  execeeding  two  miles  each 
in  length;  and  under  a  resolution  adopted  in 
general  meeting  by  two-thirds  of  all  the  votes 
of  all  the  stockholders,  may  cause  to  be  made 
branch  railroads  or  lateral  works  not  ex- 
ceeding ten  miles  each  in  length." 

But,  it  is  argued  for  the  appellants,  that 
under  the  power  thus  conferred  to  construct 
these  lateral  branches,  this  extension  of  the 
said  railway  from  its  terminus  at  Alexandria 
to  the  Long  bridge  as  aforesaid,  might  have 
been,  if  it  was  not  actually,  constructed,  and 
whether  it  was,  in  fact,  so  or  not,  the  deed  of 
trust  aforesaid  must  be  construed  as  if  the 
said  extension  had  been  so  constructed. 

Certainly  the  said  extension  was  not 
intended  to  be  so  constructed  even  if  it 

780  had  been  lawful  so  to  construct  *it. 
The  act  approved  June  4th,  1870,  amend- 
ing the  charter  of  the  Alexandria  and  Fred- 
ericksburg Railway  Company  as  aforesaid, 
expressly  authorized  the  said  extension  to  be 
made,  and  it  was,  in  fiact,  made  under  that 
act,  and  not  under  the  general  provision  in 
the  Code  in  regard  to  branch  railroads  and 
lateral  works  as  aforesaid.  It  is  not  pre- 
tended 4hat  there  was  ever  any  resolution  or 
vote  of  the  stockholders,  or  even  of  the  di- 
rectors of  the  said  railway  company,  to  make 
any  such  extension,  and  it  being  more  than 
two  miles  in  length,  even  if  it  had  been  a 
branch  or  lateral  road  of  the  railway  con- 
veyed by  said  deed  of  trust,  it  could  only  have 
been  authorized  to  be  constructed  as  such 
"under  a  resolution  adopted  in  general  meet- 
ing by  two-thirds  of  all  the  votes  of  all  the 
stockholders"  of  said  railway  company.  Code, 
p.  574,  J  5. 

But  it  was  not  a  mere  branch  or  lateral  road 
of  the  said  railway  within  the  meaning  of 
the  said  section  of  the  Code,  and  could  only 
have  been  authorized  by  another  act  of  as- 
sembly, as  it  was  by  the  act  of  June 
4th,  1870,  aforesaid.  It  was  an  extension  of 
the  said  railway  from  its  northern  terminus  at 
Alexandria  to  the  southern  end  of  the  I/^ng 
bridge  across  the  Potomac  river,  opposite 
Washington  city,  which  point  thereafter  be- 
came the  northern  terminus  of  the  said  rail- 
way, just  as  if  it  had  been  so  named  in  the 
original  charter,  though  such  operation  was 
prospective  only,  and  not  retrospective. 

Suppose  that  the  said  railway  company  had 
effected  the  said  extension  of  its  railway  from 
Alexandria  to  the  Long  bridge  by  bor- 
rowing money  from  a  third  person  for  that 
purpose  and  securing  its  repayment  by  a  deed 
of  trust  on  such  extended  road,  could 
the  validity  of  such  an  arrangement  have 
been  questioned?  Could  it  have  been  said 
that  the  said  deed  of  trust  of  the  1st  of  June, 
1866,  was  a  prior  lien  on  the  said  exten- 

781  sion,  in  the  face  *of  the  express  terms 
of   that  deed  limiting  the   road  thereby 

intended  to  be  conveyed  and  actually  conveyed, 
to  Alexandria  as  its  northern  terminus? 
But  it  is  said  that  the  extension  was  made, 


not  with  money  specially  borrowed  for  the 
ptirpose  and'  secured  by  a  specific  lien,  but 
with  money  derived  from  the  bondholders 
secured  by  the  said  deed  of  trust  of  the  1st 
of  June,  1866.  There  is  no  evidence  in  the 
record  of  any  such  fact;  and  even  if  there 
had  been,  it  would  have  given  to  the  said 
bondholders  no  specific  lien  on  the  said  ex- 
tended road  for  the  security  of  the 
money  expended  in  such  extension.  If  they 
desired  such  security  they  ought  to  have  re- 
quired it,  and  had  a  deed  of  trust  or  mort- 
gage on  the  said  extended  road  executed  and 
duly  recorded  for  that  purpose.  Not  having^ 
done  so,  and  no  deed  of  trust  or  mortgage  on 
said  extended  road  having  been  executed  in 
their  favor,  they  stand  in  regard  to  such  ex- 
tension merely  as  general  creditors,  without 
any  specific  lien  thereon,  and  the  appellee. 
Faunce,  who  was  also  a  general  creditor  of 
the  said  railway  company,  having  acquired 
a  specific  lien  on  and  claim  to  the  fund  in 
controversy  arising  from  the  use  of  the  said 
extended  road,  is  entitled  to  the  said  fund 
in  preference  to  the  appellants. 

Reliance  is  placed  by  the  counsel  for  the 
appellants  on  ch.  61,  §  44,  page  585,  of  the 
Code,  which  is  in  these  words:  "If  a  sale  be 
made  under  a  deed  of  trust  or  mortgage 
executed  by  a  company  on  all  its  works  and 
property,  and  there  be  a  conveyance  pursu- 
ant thereto,  such  sale  and  conveyance  .shall 
pass  to  the  purchaser  at  the  sale,  not  only 
the  works  and  property  of  the  company  as 
they  were  at  the  time  of  making  the  deed  of 
trust  or  mortgage,  but  any  works  which  the 
company  may,  after  that  time  and  before  the 
sale,  have  constructed,  and  ,all  other 
property  of  which  it  may  be  possessed 
782  at  *the  time  of  the  sale,  other  than 
debts  due  to  it.  Upon  such  conveyance 
to  the  purchaser,  the  said  company  shall  ipso 
facto  be  dissolved.  And  the»  said  purchaser 
shall  forthwith  be  a  corporation  by  any  name 
which  may  be  set  forth  in  the  said  conveyance, 
or  in  any  writing  signed  by  him  and  recorded 
in  the  court  in  which  the  conveyance  shall  be 
recorded." 

This  section  applies  expressly  and  only  to 
a  sale  under  a  deed  of  trust  or  mortgage  by 
a  company  on  all  its  works  and  property,  and 
not  merely  on  a  specific  part  thereof; 
and  the  reference  therein  made  to  "any  works 
which  the  company  may,  after  that  time  and 
before  the  sale  have  constructed,  and  all  other 
property  of  which  it  may  be  possessed 
at  the  time  of  the  sale  ojther  than  debts  due 
to  it,"  applies  only  to  "works"  and  "other 
property"  appurtenant  to  the  said  "works  and 
property"  conveyed  by  the  said  deed  of  trust 
or  mortgage  and  acquired  according  to  law 
since  its  execution.^  The  section,  there- 
fore, does  not  apply  to  a  portion  of  the  road 
not  constructed  nor  authorized  by  law  to  be 
constructed  until  several  years  after  the  ex- 
ecution of  the  said  deed  of  trust  or  mort- 
gage. 

As  the  portion  of  the  road  extending  from 
Alexandria  to  the  Long  bridge  constitutes, 
comparatively,  a  sm^ll  portion  of  the  whole 
railway,  it  seems  that  the  trustees  of  the 
residue   of   said    railway  under   the   deed  of 
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trust  aforesaid,  have  charge  of ,  the  entire 
railway,  and  represent  the  company  m  regard 
to  the  same  in  this  suit  and  otherwise.  But 
that  fact  alone  does  not  give  them,  nor 
is  there  anything  els^  so  far  as  the  record 
shows,  which  gives  them  any  right  to  the 
money  in  controversy  to  be  apphed  to  tne 
purposes  of  the  said  deed  of  trust. 

This  case  has  been  argued. with  very  great 
ability  by  the  counsel  on  both  sides,  who  cited 
many  books  in  support  of  their  respec- 
tive views,  which  books,  however,  in 
783  *our  opinion,  contain  nothing  in  con- 
flict with  the  views  we  havfe  expressed. 

The  court  is  therefore  of  opinion  that  there 
is  no  error  in  the  decree  appealed  from,  and 
that  the  same  ought  to  be  affirmed. 

Decree  affirmed. 


784    *Whitchcad*s  Adm'r  v.  Cclcman's 

Ex'ors. 

March  Term.   1879,   Richmond. 

1.  Garnislimeiit  —  Pergonal        Repre«eiita- 

tlve».'— In  an  attachment  at  law  by  W's  admin- 
istrator against  J,  the  executors  of  C  are  summoned 
as  garnishees,  and  the  plaintiflF  in  the  attachment 
seeks  to  subject  a  legacy  left  by  C  to  J  to  the 
payment  of  his  debt.  A  common  law  court  has 
not  jurisdiction  to  compel  the  executors  to  pay  the 

legacy.  _^ 

2.  Appeal— SettinflT  A.lde  Verdict— Re.erv- 
inff  Plalntlir*  Rl«lit».— The  court  below  hav- 
ing Uken  jurisdiction  of  the  case,  and  a  verdict  and 
judgment  having  been  rendered  in  favor  of  the 
defendants,  on  appeal  this  court  will  reverse  the 
judgment  and  set  aside  the  verdict,  and  direct  that 
the  t)roccedings  on  the  garnishee  summons  be  dis- 
missed.  but  without  prejudice  to  the  right  of  the 
plaintiff  to  assert  his  claim  in  a  court  of  chancery. 

This  was  a  proceeding  by  garnishment  in 
the  circuit  court  of  Pittsylvania  county 
instituted  in  August,  1873,  by  John  D.  Glenn, 
administrator  of  A.  J.  Whitehead,  deceased, 
who,  in  his  lifetime,  had  recovered  a  judg- 
ment against  Thomas  S.  Jones  and  others 
against  George  W.  Coleman  and  Thomas  G. 
Coleman,  executors  of  Stephen  Coleman, 
deceased,  as  debtors  to  or  havmg  effects  of 
said  Thomas  S.  Jones  in  their  hands.  There 
was  a  verdict  and  judgment  in  favor  of  the 
defendants,  and  the  plaintiff  applied  to  this 
court  for  a  writ  of  error ;  which  was  awarded. 
The  case  is  fully  stated  in  the  opinion  of 
Judge  Staples. 

J  no.    A.    Meredith,   E.    Barksdale,  Jr.,   and 
Wm.  Tredway.  Jr.,  for  the  appellant. 

Ould  &  Carrington,  for  the  appellees. 

785        *StaplES,  J.,  delivered  the  opinion  of 
the  court. 

*Gamiii]iinent  —  Peraonal  Reprenenta- 
tlven.— In  Bickle  v.  Chrisman.  76  Va.  678.  the  court 
said:  "It  is  well  settled  that  process  of  garnishment 
at  law  will  not  lie  against  personal  representatives." 
Compare  Vance  v.  McLaughlin,  8  .  ratt.  289.  See 
also  Parker  v.  Donnally.  4  W.  Va.  648;  Brewer  v. 
Hutton,  45  W.  Va.  106;  14  Am.  &  Eng.  Enc.  Law 
(2nd   Ed.)    828 


The  plaintiff  in  error  caused  to  be  issued 
from  the  clerk's  offices  of  Pittsylvania  county 
a  summons  in  the  nature  of  a  process  of  gar- 
nishment   againt    the    executors    ot    Stephen 
Coleman,  deceased.     The  object  of  the  pro- 
ceeding was  to  ascertain  whether  there  was  a 
liability    on    the    part    of    the    executors     to 
Thomas     S.     Jones,     who     was     debtor     to 
the   plaintiff,   a   grand-son   of    Stephen   Cole- 
man, and  a  devisee  under  his  will.    One  of  the 
executors  appeared,  and  in  behalf  of  his  co- 
executor  and  himself,  denied  that  there  was 
any  money  or  effects  in  his  hands  belonging 
to  Thomas  S.  Jones.    The  plaintiff,  suggest- 
ing the   executor   had   not   made   a   full   dis- 
closure, a  jury  was  impanelled  to  enquire  into 
the  matter.     The  plaintiff  in  support  of  the 
issue  on  his  part,  relied  upon  a  settlement  of 
the  executorial  accounts  in  the  cou'ntv  court, 
fjom  which  it  appeared  that  Thomas  S.  Jones 
was  entitled  to  a  legacy  of  $1,800  as  of  the 
19th   of   February,   1874,   from   the   estate   of 
Stephen  Coleman,  and  this  fund  the  plaintiff 
sought  to  subject  to  the  payment  of  his  debt. 
The  executor  was  examined  as  a  witness, 
and  upon  his  examination  he  exhibited  four 
bonds  executed  in  1858  and  1859,  by  Thomas 
S.   Jones,   to   the   testator,  amounting   in  the^ 
aggregate  to  nearly  $2,500,  which  he  insisted 
was   more  than   sufficient  to  absorb  the  leg- 
acy.    He  proved  that  these  bonds  have  been 
inventoried  as  a  part  of  the  estate  of  Stephen 
Coleman,  and  since  the  death  of  the  latter 
payment  had  been  several  times  demanded  of 
Jones.     No   other   effort,  however,   had  been 
made   to    collect   the   bonds.     They   had   not 
been  reported  to  either  of  the  commissioners 
who  settled  the  executorial  accounts,  nor  had 
the  executors  accounted  for  them  or  their  pro- 
ceeds to  the  estate. 
788        *Whether  Thomas  S.  Jones  was  prop- 
erly chargeable  with  the  bonds  depended 
to  some  extent  upon  a  clause  in  the  testator's 
will,  which  provided  that  his  children  should 
not  be  "accountable  for  any  advancement  for 
education  or  any  other  accounts  whatever." 

Thomas  S.  Jones  was  the  only  descendant 
of  a  daughter  of  the  testator,  and  upon  her 
death  was  adopted,  raised,  and  educated  by 
the  testator  as  a  child,  and  so  provided  for  in 
his  will.  And  it  was  contended  by  the  plain- 
tiff that  he  was  entitled  to  the  benefit  of  this 
provision. 

Another  question  arising  was,  whether  the 
money  for  which  the  bonds  were  executed 
was    to    be    considered    an    advancement    to 
Thomas  S.  Jones,  or  as  a  loan  for  which  he 
was    liable    to    the    estate.      Upon    this    point 
evidence  was  adduced  in  the  trial  before  the 
jurv.    It  also  appeared  in  the  progress  of  the 
trial  that  the  testator  had  been  the  guardian 
of   Thomas    S.   Jones,   and  that   his  account, 
settled  as  far  back  as  1854  by  a  commissioner 
of   the   county   court,   showed   a   balance   due 
the   ward  of  more  than  $10,000.     What   had 
become  of  this   debt  the   executor  could  not 
tell.     He   h^d   no   papers   or   vouchers   show- 
I  inir  it  had  been  p-^id.     It  did  not  appear  that 
Thomas  S.  Jones  had  ever  asserted  any  claim 
t  to  it.     WhetlifT  the  bequests  in  the  will  were 
I  to  be  regarded  as  a  "-^^isfaction  of  this  claim, 
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if  it  really  existed;  whether  the  money  se- 
cured by  the  bonds  was  to  be  regarded  as 
an  advancement  or  a  subsisting  debt;  and 
whether  tiie  provision  in  the  will  could  prop- 
erly apply  to  a  grandchild,  were  questions 
necessary  to  be  passed  upon  and  finally  de- 
cided before  it  could  be  determined  whether 
the  plaintiff  could  subject  the  legacy  to  the 
payment  of  his  debt.  They  were  questions 
m  which  Thomas  S.  Jones  and  the  other 
legatees  were  directly  interested,  and  which 
in  the  nature  of  things  could  not  finally  be 
decided  in  their  absence.  It  is  too  plain  for 
argument  that  a  court  of  law  is  not  a  proper 
tribunal     for    settling    such    questions; 

787  and  it  is  a  *matter  of  surprise  that  the 
circuit    judge,    upon    the    disclosure    of 

these  facts,  did  not  at  once  arrest  the  entire 
proceeding,  and  require  the  plaintiff  to  pro- 
ceed by  bill  in  equity.  But  nothing  of  the 
kind  was  done — ^the  case  was  proceeded  in  to 
a  verdict  in  favor  of  the  executors. 

The  question  now  arises,  what  is  to  be  done 
by  this  court?  If  we  reverse  the  judgment 
and  remand  the  case  for  a  new  trial,  the  re- 
sult will  be  practically  an  attempted  settle- 
ment of  the  executorial  accounts  before  a 
jury  in  the  absence  of  parties  interested. 

If  we  affirm,  and  it  should  hereafter  appear, 
as  it  may,  that  Thomas  S.  Jones  is  entitled  to 
the  legacy,  the  plaintiff  may  be  estopped  to 
claim  any  part  of  it,  notwithstanding  he  is 
a  creditor  whose  debt  is  not  questioned,  whilst 
the  debtor  or  his  assignee  in  bankruptcy  may 
appropriate  the  whole  of  the  legacy.  Possibly 
we  might  affirm  the  judgment  without  preju- 
dice to  the  plaintiff.  But  the  difficulty  is 
that  in  so  doing  we  necessarily  decide  that 
Thomas  S.  Jones,  bein^  a  grand-child,  is  not 
included  in  the  provisions  contained  in  the 
will  with  respect  to  the  advancements.  The 
decision,  of  course,  will  not  bind  him,  and  this 
court  may  be  hereafter  called  on  to  revise 
and  reverse  its  own  decision  upon  that  very 
question. 

Let  it  be  conceded  that  the  circuit  court  has 
correctly  construed  the  clause  of  the  will  al- 
ready referred  to.  We  are  not  entirely  sat- 
isfied of  the  correctness  of  the  decision  with 
respect  to  the  bonds  executed  by  Thomas  S. 
Jones  to  the  testator. 

It  is  somewhat  remarkable  that  the  execu- 
tor in  crediting  him  (Thomas  S.  Jones)  with 
the  legacy  should  not  have  charged  him  with 
the  bonds.  At  the  time  of  the  death  of  the 
testator,  in  1865,  Jones  was  perfectly  solvent, 
and  so  continued  for  several  years  thereafter; 
and  no  effort  was  made  to  collect  the  money 
beyond  a  mere  demand  of  payment.  The 
amount     of     the      bonds     considerably 

788  *exceeded    the    amount    of    the    legacy, 
and  there  was  no  valid  reason,  so  far  as 

appears,  for  failing  to  collect  the  excess.  In 
none  of  the  settlements  made  by  the  execu- 
tors are  the  bonds  charged  or  even  referred 
to,  and  nothing  is  ever  heard  of  them  until 
they  were  produced  on  the  trial  in  1874,  and 
claimed  as  a  satisfaction  of  the  legacy.  Upon 
this  record  it  is  difficult  satisfactorily  to  de- 
termine how  this  matter  stands,  and  it  is 
most  apparent  that  a  court  of  equity  is  the 


only  proper  forum  to  close  this  controversy, 
where  the  necessary  parties  may  be  convened, 
the  accounts  settled,  and  the  rights  of  all 
finally  adjudicated.  The  learned  counsel  for 
the  defendant  insists,  however,  that  the  plain- 
tiff having  elected  his  remedy  must  be  held 
to  it,  and  if  the  mode  adopted  of  testing  the 
liability  of  the  executors  was  improper,  it 
was  a  matter  of  objection  for  them,  and  not 
for  the  plaintiff  who  instituted  and  prosecuted 
it.  The  rule  which  holds  a  party  concluded 
by  the  decision  of  the  tribunal  whose  juris- 
diction he  invokes,  is  of  course  a  just  one, 
but  it  is  obvious  that  this  rule  omnot  apply 
where  the  tribunal  thus  invoked  is  precluded 
by  its  forms  of  proceeding  from  affording  an 
adequate  remedy.  An  illustration  of  this  may 
be  found  in  the  case  of  Great  Falls  Manu- 
facturing  Co.  v.  Henry's  adm'r,  25  Gratt.  575, 
and  in  the  case  of  Staples  v.  Turner,  adm'r,  29 
Gratt.  330,  where  the  party  being  erroneously 
advised  by  his  counsel  his  defence  could  only 
be  made  in  a  court  of  equity,  confessed  a  judg- 
ment at  law.  Having  been  dismissed  from 
the  equity  forum  for  want  of  jurisdiction,  he 
was  permitted,  notwithstanding  the  judgment, 
to  make  the  defence  at  law.  In  the  present 
case  it  is  plain  the  plaintiff  was  not  entitled  to 
succeed  in  any  event ;  he  was  asserting  a  claim 
to  a  legacy  in  the  name  of  his  debtor,  and 
could  occupy  no  higher  ground  than  the  latter. 

It  is  well  settled  that  no  action  can  be 
maintained  at  law  for  a  legacy  against 
789  the  executor  without  an  *express  prom- 
ise to  pay.  No  admission  of  assets  or 
mere  acknowledgment  will  be  sufficient;  for 
without  such  promise  the  executor  has  a 
right  to  require  a  refunding  bond,  which  si 
court  of  law  cannot  compel  the  creditor  to 
g^ve  or  the  executor  to  receive.  Kayser,  ex'or, 
V.  Desher,  9  Leigh,  357.  The  intention  to 
waive  the  refunding  bond  must  be  clear.  It 
will  not  be  inferred  from  a  mere  assent  to 
the  legacy,  because  the  executor  may  be  wil- 
ling to  assent  to  a  legacy,  and  even  to  hold 
it  for  the  benefit  of  the  legatee,  and  still  not 
willing  to  part  with  the  possession  of  it  with- 
out a  refunding  bond.  Nelson's  adm'r  v. 
Cornwell,  11  Gratt.  724;  Drake  on  Attach- 
ments, §  499;  Daniel  on  Attachments,  §§  63, 
226. 

Throwing  out  of  view  all  other  difficultiej> 
in  the  way  of  settling  fiduciary  accounts  in  a 
court  of  law,  the  consideration  just  allude<* 
to  is  sufficient  to  show  that  the  plaintiff  must 
have  encountered  an  insuperable  obstacle  in 
maintaining  this  proceeding.  If  he  had  pre- 
vailed in  the  court  below,  this  court  would 
have  reversed  the  decision  without  hesitation. 
The  suggestion  is  simply  a  means  by  which 
the  creditor  enforces  a  lien  of  his  execution, 
and  if  his  counsel  advise  him  that  a  court  c-i 
law  is  a  proper  tribunal  for  the  assertion  or 
his  remedy,  and  if  this  court  can  see  that  the 
advice  was  palpably  erroneous,  its  highest 
duty  is  so  to  make  its  judgment  that  the 
plaintiff  may  resort  to  a  forum  competent  to 
administer  proper  relief.  This  can  be  effect- 
ually done  in  the  present  case  by  reversing 
the  judgment  of  the  court  "below,  setting 
aside  the  verdict  and  dismissing  the  proceed- 
ing at  the  cost  of  the  plaintiff."    The  defend- 
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ant,  as  the  party  substantially  prevailing,  is 
entitled  to  his  costs  in  this  court  So  that  he 
gains  all  that  he  would  have  by  an  affirmance 
of  the  judgment,  and  the  plaintiff  is  per- 
790  mitted,  *  without  prejudice,  to  prosecute 
his  remedies  elsewhere. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  ftled  with  the  record^  that  the 
judgment  of  the  said  circuit  court  is  errone- 
ous. It  is,  therefore,  considered  that  the 
judgment  aforesaid  be  reversed  and  annulled, 
and  that  the  plaintiff  in  error,  out  of  the  es- 
tate of  his  intestate  in  his  hands  to  be  ad- 
ministered, pay  to  the  defendant  in  error,  as 
the  party  substantially  prevailing,  his  costs  by 
him  expended  in  his  defence  here  and  in  the 
said  circuit  court  And  this  court  proceedmg 
to  render  such  judgment  as  the  said  circuit 
court  ought  to  have  rendered,  it  is  further 
considered  that  the  verdict  of  the  jury  be  set 
aside,  and  that  the  proceedings  upon  the  gar- 
nishee summons  be  dismissed,  but  without 
prejudice  to  the  right  of  the  plaintiff  to  as- 
sert his  claim,  if  so  advised,  in  a  court  of 
chancery,  in  accordance  with  the  views  ex- 
pressed in  said  opinion. 

Decree  re^'Ersed. 


791  ^Summers  ▼.  Dame  &  als. 

March  Term,   1879,   Richmond. 

I.  Trmmt  Deed  —  Con-reyance  —  One  In 
Bqvltjr.* — ^In  January,  1856,  N.  sold  and  con- 
veyed to  J.  W.  and  R.  H.  Darne  a  tract  of  land, 
and  at  the  same  time  they  conveyed  the  land  to 
trustees  to  secure  the  purchase-money.  In  1866 
the  trustees  and  R.  H.  Dame  and  wife  released 
and  conTcyed  the  land  to  J.  W.  Darne.  This  deed 
bears  date  August  Ist,  1866,  and  was  acknowledged 
before  justices  on  the  2d  of  November,  1866,  and 
was  received  at  the  clerk's  office  for  record  on  the 
14th  of  the  same  month.  By  deed  bearing  date  on 
31st  of  October,  1866,  J.  ^.  Darne  and  wife  con- 
veyed the  land  to  a  trustee  to  secure  a  debt  to  N. 
This  deed  was  acknowledged  by  J.  W.  Darne  on  the 
2d  of  November,  and  by  his  wife  on  the  7th,  and 
was  received  at  the  clerk's  office  on  the  14th  of 
November.  In  1860  S.  recovered  judgments  against 
J.  W.  Dame,  which  were  docketed  in  1865.  On  a 
suit  in  equity  by  S.  to  subject  the  said  land  to 
satisfy  his  judgments — Hkld:  That  though  the  deeds 
bear  different  dates,  yet  as  they  were  acknowledged 
on  the  same  day  and  received  for  record  on  the 
same  day,  it  is  fairly  to  be  presumed  that  the  two 
deeds  were  delivered  on  the  same  day,  and  that 
they  were  intended  to  take  effect  at  the  same  time. 

II.  The  second  deed  of  trust  docs  not  show  that  the 
debt  secured  thereby  is  the  same  as  that  •secured  by 
the  first  deed,  but  it  is  proved  by  parol  evidence 
that  all  of  the  principal  money  secured  by  the  first 
deed  and  a  considerable  amount  of  interest  re- 
mained unpaid  in   1866,  and  R.   H.   Darne  being  of 


See  Nutt  v.   Summers,  78  Va.   164,   sequel  to  prin- 
cipal   case. 

'Equity  —  Coaveyance  —  Trust    Deed. — On 

the  question  of  where  deeds  of  conveyance  and  deeds 
of  tnast  executed  on  the  same  day  will  be  considered 
one  in  equity,  see  Hurst  v.  Dulaney,  87  Va.  444; 
Straus  V.  Bodeker,  86  Va.  543;  Roush  v.  Miller,  39 
W.  Va.  638. 


opinion  that  he  ooald  B«t  pay  his  part  of  it,  at  the 
request  of  said  R.  H.  and  J.  W.  Darne,  N.  agreed 
that  the  whole  land  might  be  conveyed  to  J.  W. 
and  he  should  give  his  notes  for  the  amount,  prin- 
cipal and  interest,  to  be  paid  in  two  and  three 
years,  and  give  a  deed  of  tmst  to  secure  them;  and 
to  carry  out  this  arrangement  the  deed  from  the 
trustees  and  R.  H.  Darne  and  wife  to  J.  W.  Dame 
and  his  deed  of  trust  to  secure  the  debt  was  ex- 
ecuted—Hku>: 

1.  Deeds — BBqvtrr    tato    CoBSlderattOB** 
— Parol   evidence  is  competent  to  prove  the  con- 
sideration on  which  these  ueeds  were  mede. 
793       *2.  Mortsaaren — ^Debt — Movatlon.f — The 
facts  stated  do  not  constitute  a  novation  of 
the  debt;   but  it  is  still  a  debt  due  for  the  pur- 
chase-money of   the  land,   and  has  priority  over 
the  judgments. 

III.  Practice  —  Objectionable  (iaestlona  — 
How  TakcB  Advaatase  of. — Though  an  ex- 
ception is  taken  and  entered  at  the  time,  that  a 
question  asked  of  a  witness  is  leading,  the  ex- 
ceptant should  bring  it  to  the  attention  of  the  court 
and  obtain  an  order  for  the  suppression  of  the  ob- 
jectionable testimony;  and  if  he  fails  to  do  this,  the 
exception  will  not  be  regarded  in  the  appellate 
court. 

IV.  The  county  court  having  made  a  decree  in  the 
cause,  holding  that  the  second  deed  released  the 
first  deed  of  trust,  and  giving  priority  to  the  judg- 
ments, N.  appealed  to  the  circuit  court,  and  that 
court  affirmed  the  decree  of  the  county  court.  At 
the  same  term  N.  filed  his  petition  for  a  rehearing 
of  the  decree  of  the  county  court,  which  was  al- 
lowed. About  the  same  time  the  parol  evidence  was 
filed — Held: 

1.  If  the  deeds  alone  are  to  be  considered  it  was  a 
proper  case  for  the  rehearing  of  the  decree. 

2.  Interlocotory  Decree — Ifew  Bvldence. 
— There  is  no  rule  of  law  which  precludes  the 
party  from  taking  new  evidence  after  an  inter- 
locutory decree,  even  before  a  rehearing  is  ob- 
tained. The  introduction  of  such  evidence  de- 
pends on  the  sound  discretion  of  the  court,  and 
all  the  circumstances  of  the  particular  case.  Look- 
ing to  this  evidence  certainly  the  rehearing  was 
proper. 

V.  Same — Decision  In  Present  Case. — The  de- 
cree of  the  county  court,  after  declaring  that  the 
judgment  liens  have  priority  over  the  deed  of  trust, 

*DeedB — ESnqalry   Into    Consideration. — In 

Click  V.  Green,  77  Va.  838,  the  principal  case  is  cited 
as  authority  for  the  rule  that  the  consideration  named 
in  a  deed  may  be  looked  into. 

tMortvases — ^Dlscharse  —  If  oration.  —  For 
discussion  of  the  discharge  of  mortgages  and  nova- 
tion, see  Stimpson  v.  Bishop,  82  Va.  190;  Coles  v. 
Withers,  33  Gratt.   186  and  note. 

Equity — Jndsntent  Creditor — Ifot  a  Pnr- 
chaMcr. — The  principal  case  is  cited  in  Sinclair  v. 
Sinclair,  79  Va.  42,  and  in  Cowardin  v.  Anderson,  78 
Va.  88,  as  authority  for  the  proposition  that  a  judg- 
ment creditor  is  in  no  just  sense  treated  as  a  pur- 
chaser and  has  no  equity  whatever  besides  what 
belongs   to   the  debtor. 

Depositions  Taken  after  Interlocutory 
Decree — Adnttsslblllty. — In  regard  to  the  read- 
ing of  depositions  taken  after  there  has  been  an  in- 
terlocutory decree  in  a  chancery  cause,  see  Richardson 
V.  Duble,  33  Gratt.  730  and  note,  where  the  principal 
case  is  discussed  and  distinguished.  See  also  Rawl- 
ings  V.  Rawlinga,  75  Va.   91. 
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directs  the  sale  of  the  Imnd  mt  public  auction  or  at 
priTSte  sale,  on  credits  stated,  and  that  the  com- 
missioners should  report  their  proceedings;  and  that 
a  commissioner  should  ascertain  and  report  the 
several  liens  on  the  land  and  their  priorities.  This 
is  an  interlocutory  decree. 

VI.  Statute — Application  to  Pendlns  Caaaes. 
—Under  the  act.  Code  of  1873,  ch,  178,  |  25,  so 
soon  as  the  appeal  from  the  decree  of  the  county 
court  was  allowed  and  perfected,  the  cause  was  at 
once  transferred  to  the  circuit  court,  and  became  a 
pending  cause  in  that  court.  It  was  therefore  not 
affected  oy  the  act  of  March  3,  1873,  which  applied 
only  to  causes  then  pending  in  the  county  court. 

VII.  Decree — Poorer  of  Court. — The  petition  for 
a  rehearing  of  the  decree  of  the  county  court  hav- 
ing been   presented   and  allowed  to  be  filed  at  the 

same  term  at  which  that  decree  was  affirmed 
793         by   the    circuit    *court,    that   court    had   com- 
plete control  during  that  term  of  its   decree, 
and  might  modify  or   review  it  at  its  pleasure. 

VIII.  Same — Construction. — Though  the  petition 
was  for  a  rehearing  of  the  decree  of  the  county 
court,  and  the  order  for  a  rehearing  was  confined 
to  that  decree,  the  circuit  court  acted  upon  the 
idea  that  the  whole  case  was  before  it,  in  the  ex- 
ercise of  its  original  jurisdiction,  and  that  it  had 
the  same  control  of  all  the  decrees  and  proceedings 
as  the  county  court  would  have  had  if  the  cause 
had  remained  in  that  court.  The  circuit  judge,  in 
giving  leave  to  file  the  petition,  must  necessarily 
have  intended  to  suspend  the  operation  of  the 
decree  affirming  the  decision  of  the  county  court, 
and  the  petition  and  order  was  intended  to  apply 
to  both  decrees. 

This  was  a  creditor's  bill  in  the  county 
court  of  Loudoun,  brought  in  June,  1870,  by 
Richard  H.  Summers  against  James  W.  Darne 
and  Emily  F.  Darne,  his  wife,  William  D. 
Nutt  and  others,  to  subject  two  tracts  of  land 
once  held  by  James  W.  Darne  to  satisfy  four 
judgments  recovered  by  Summers  against 
James  W.  Darne  in  1861,  and  docketed  in  1865. 
The  bill,  after  setting  out  the  judgments, 
alleged  that  at  or  after  the  time  of  the  ren- 
dition of  the  judgments,  James  W.  Darne  was 
seized  of  a  tract  of  213  acres  and  29  poles  in 
the  county  of  Loudoun,  which,  by  two  deeds, 
dated  respectively  on  the  31st  of  October,  1866, 
and  the  13th  of  January,  1869,  was  conveyed 
by  said  Darne  and  wife  to  Frederick  P.  Ma- 
guire,  in  trust  for  the  benefit  of  William  D. 
Nutt;  also  a  tract  of  255  acres,  two  roods, 
which  said  Darne  and  wife,  by  deed  dated 
the  22d  of  December,  1866,  conveyed  to  said 
Maguire  in  trust  to  secure  to  said  Nutt  the 
payment  of  $1,800,  due  the  22d  of  December, 
1871  and  1873,  and  which  tract  by  another 
deed,  dated  the  27th  of  January,  1869,  Darne 
and  wife  conveyed  to  George  W.  F.  Hummer 
in  trust  for  the  benefit  of  Mrs.  S.  Darne.  That 
on  the  23d  of  May,  1870,  Maguire,  under  the 
two    deeds    of    October,    1866,     and  January, 

1869,  sold  in  the  city  of  Washington 
794    *the  tract  of  213  acres  and  29  poles,  and 

it  was  purchased  bv  William  D.  Nutt 
at  the  price  of  $2,800.  The  plaintiff  objected 
to  this  sale  on  various  grounds ;  he  prayed 
that  an  enquiry  be  made  as  to  what  lands 
Darne  has  had  at  any  time  since  the  first  day 
of  the  June  term,  1861,  of  the  county  court  of 
Loudoun,  at  which  said  judgments  were  ren- 


dered, and  also  what  were  the  liens  thereon 
and  their  priorities;  and  that  the  court  wotiid 
decree  that  the  purchase-money  of  $2,800,  with 
interest  thereon,  be  applied  to  pay  said  liens 
is  sufficient  for  the  purpose;  and  if  not  suffi- 
cient, that  the  sale  should  be  set  aside,  and 
the  said  land  and  any  other  realty  of  said 
Darne  subject  to  said  liens  be  sold,  and  the 
proceeds  applied  to  the  ^yment  of  the  said 
liens,  and  for  general  relief. 

At  the  October  term,  1870,  of  the  court,  the 
cause  came  on  to  be  heard  upon  the  bill  taken 
for  confessed  as  to  all  the  defendants,  when 
the  court  made  a  decree  directing  a  commis- 
sioner to  ascertain  and  report  what  real  estate 
James  W.  Darne  is  now  or  has  been  seized  or 
possessed  of  on  or  since  the  first  day  of  the 
terms  at  which  the  judgments  of  complain- 
ant, were  rendered,  and  all  the  liens  thereon 
and  their  priorities,  and  the  value  and  annual 
value  of  the  said  reaky,  with  any  other  mat- 
ter, &c. 

On  the  14th  of  February,  1871,  Commis- 
sioner F.  M.  Henderson  returned  his  report. 
He  reported  the  liens  upon  the  real  estate  by 
judgments  at  $3,018.49,  and  Nutt's  second 
deed  of  trust  at  $808.50;  the  deed  of  trust  of 
October  31,  1866,  as  released,  and  therefore 
not  a  lien. 

The  cause  came  on  again  to  be  heard  at 
the  February    term    of    the    court    upon  the 
papers   formerly  read  and  the  report  of  the 
'  commissioner,    when    the    court    recommitted 
the   report  with   instructions  to  the  commis- 
sioner to  enquire  and  report  for  what  price 
William    D.    Nutt    bought    the    tract    of    213 
acres  sold  to  him  by  the  trustee,  Maguire, 
795    *and  also  what  interest  James  W.  Dame 
has  in  the  tract  of  225  acres  mentioned  in 
the  bill,  its  value  and  annual  value,  with  any 
other  matters,  &c. 

At  the  March  term  of  the  court  Wm.  D. 
Nutt  filed  his  answer  in  the  cause.  He  ad- 
mitted the  plaintiff's  judgments,  but  denied 
they  were  a  lien  on  the  land  superior  to  that 
of  respondent.  He  states  that  in  Januar>% 
1856,  he  sold  to  James  W.  Dame  and  Richard 
H.  Dame  a  tract  of  land  in  Loudoun  county 
containing  213  acres  and  29  perches  for  $400 
cash,  and  the  residue  of  the  purchase-money, 
$1,900,  to  be  paid  in  four  equal  annual  instal- 
ments, the  interest  thereon  to  be  paid  semi- 
annually and  for  the  security  thereof  the 
said  parties  executed  a  deed  of  trust  to  Wm. 
B.  Randolph  and  Anthony  McLean;  the  deed 
and  deed  of  trust  were  both  delivered  at  the 
same  time,  and  both  entered  of  record  at  the 
same  date.  The"  purchasers  failed  to  pay 
the  deferred  payments  or  the  interest  accru- 
ing thereupon,  and  Richard  H.  Darne  being 
of  opinion  that  he  would  be  unable  to  comply 
with  his  contract,  applied  to  respondent  to 
be  relieved.  James  W.  Dirne,  however, 
thought  that  if  the  time  of  payment  was 
extended  he  would  be  able  to  meet  the  pay- 
ment for  said  land.  Accordingly,  at  their 
earnest  request,  respondent  consented  that  if 
they  would  pay  him  $242 — ^his  debt  and  inter- 
est amounting  on  the  1st  of  September,  1866, 
to  $2,242 — and  pay  him  the  residue  in  gold  or 
its  equivalent  in  currency,  in  two  and  three 
years,  interest  thereon  half  yearly,  he  would 
agree  to  their  proposition.     To  effect  this  ar- 
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rangement  it  was  then  agreed,  in  order  to 
divest  any  title  that  Richard  H.  Dame  might 
have  in  the  land,  that  Randolph  and  McLean, 
the  trustees  in  the  deed  from  James  W.  and 
Richard  H.  Dame  should  unite  in  a  deed  to 
James  W.  Dame  for  the  said  land;  and  that 
James  W.  Darne  should  then  execute  his 
bonds    with    another  deed  of  trust  to  secure 

them  in  lieu  of  the  original  bonds  for 
798    the   purchase   by   Richard    and    ♦James 

W.  Darne.  And  accordingly  the  deeds 
were  prepared  and  executed  at  the  same  time, 
and  admitted  to  record  on  the  same  day;  and 
copies  are  filed  with  the  answer.  And  he 
insists  that  by  this  last  deed  James  W.  Darne 
secures  to  him  the  same  debt  secured  in  the 
original  deed,  and  agrees  to  pay  the  same  in 
gold,  or  its  equivolent,  that  being  the  cur- 
rency in  which  the  original  debt  was  con- 
tracted. 

The  defendant  insists  that  the  proceeding 
to  sell  under  the  deed  of  trust  was  regu'.ir, 
and  the  sale  was  fairly  conducted;  and  that 
as  the  highest  bidder  at  the  sale  he  became 
the  purchaser,  and  the  price  paid  for  the  land 
did  not  pay  his  debt  by  the  sum  of  $197.45. 

As  to  the  tract  of  255  acres  and  two  roods, 
he  sold  it  to  James  W.  Darne,  and  that  there 
is  now  due  to  him  the  sum  of  $1,800;  that  the 
deed  therefor  and  the  deed  of  trust  to  secure 
its  payment  were  executed  at  the  same  time, 
and  admitted  to  record  at  the  same  time. 

In  July,  1871,  Commissioner  Henderson  re- 
turned his  second  rqwrt.  He  states  the  sale 
by  Nutt  to  James  w.  and  Richard  H.  Darne 
in  January,  1856;  that  after  sundry  payments 
the  amount  due  thereon  on  the  31st  of  Oc- 
tober, 1866,  was  $2,242;  that  Richard  H. 
Dame  wished  to  be  relieved,  and  Wm.  D. 
Nutt  did  release  him  on  certain  terms,  as 
follows:  James  W.  Dame  was  to  pay  $242, 
which  was  done,  and  the  amount  reduced  to 
$2,000,  payable  in  gold  or  its  premium  at 
maturity,  provided  the  same  should  be  paid 
in  currency.  The  sale  by  the  trustee  was 
made  June  20th,  1870,  and  the  purchaser  was 
Wm.  D.  Nutt 

The  commissioner  then  makes  a  statement 
of  the  debt  secured  by  the  deed  of  1866  and 
the  expenses  of  sale,  making  $2,894.45;  and 
after  deducting  the  purchase-money,  $2,700, 
shows  a  deficiency  of  $194.45.  He 
797  *ako  makes  a  statement  of  the  origi- 
nal debt  due  October  31st,  1866,  $2,242, 
and  makes  the  excess  of  the  notes  secured 
by  the  last  deed  over  the  debt  due  $191.54. 
He  refers  to  the  court  the  question  whether 
there  has  been  a  novation  of  the  original  con- 
tract. He  states  that  the  tract  of  255 
acres  is  assessed  at  $2,555,  and  that  the  rents 
of  the  lands  will  not  pay  the  debts  in  five 
years. 

The  commissioner  returns  with  his  report 
the  deeds.  The  deed  of  trust  from  James  W. 
and  Richard  H.  Darne  to  Randolph  and  Mc- 
Lean to  secure  the  purchase-money  of  the 
land  to  Nutt  was  dated  the  1st  of  January, 
1856;  and  was  admitted  to  record  on  the  5th 
of  January.  The  deed  from  Randolph  and 
McLean  and  Richard  IT.  Dirne  and  wife  to 
James  W.  Darne  is  dated  the  1st  of  Auj^ust. 


1866.  It  is  acknowledged  before  justices  of 
the  peace  on  the  2d  of  November,  1866,  and 
admitted  to  record  on  the  14th  of  November. 
This  deed  refers  to  the  deed  of  trust  from  J. 
W.  and  R.  H.  Darne,  and  recites  that  the 
purposes  of  said  deed  have  been  satisfied, 
and  that  R.  H.  Darne  has,  for  a  valuable  con- 
sideration, sold  all  his  interest  in  the  land  to 
J.  W.  Dame,  and  directs  that  the  whole  shall 
be  released  and  conveyed  to  him. 

The  deed  from  James  W.  Darne  and  wife 
is  dated  the  31st  October,  1*866,  is  acknowl- 
edged before  justices  on  the  2d  and  7th  of 
November,  and  admitted  to  record  on  the  14th 
;  of  November,  the  same  day  that  the  deed 
'  from  Randolph,  &c.,  was  admitted  to  record. 
The  debt  secured  is  evidenced  by  two  notes 
payable  in  two  and  three  years  with  interest. 

The  cause  came  on  again  to  be  heard  on 
the  19th  of  March,  1872,  when  the  court  held 
that  the  deed  from  Randolph,  Ac,  to  James 
,  W.  Darne,  dated  August  1st  and  acknowl- 
I  edged  the  2d  of  November,  1866,  fully  released 
and  extinguished  the  Hen  of  the  deed 
708  of  trust  *f rom  James  W.  Dame,  &c.,  to 
said  Randolph  and  McLean  bearing  date 
the  1st  of  January,  1856,  and  was  a  con- 
veyance in  fee  of  the  tract  of  213  acres  and 
twenty-nine  poles  to  James  W.  Darne;  and 
that  said  deed  of  August  1st,  1866,  was  not 
simultaneous  with  but  prior  to  the  deed  of 
trust  from  James  W.  Darne  and  wife  to  T.  B. 
Maguire,  trustee,  bearing  date  on  the  31st 
day  of  October,  1866;  and  that  the  judgments 
of  the  plaintiff  and  the  other  judgments  ex- 
isting at  the  time  when  the  said  deed  of 
trust  to  Maguire  was  recorded,  are  liens  on 
said  213  acres  and  29  poles  prior  to  the  lien 
of  the  said  deed  of  trust  to  Maguire  of  Oc- 
tober 31st,  1866. 

And  it  was  decreed  that  the  sale  by  ^aguirc 
be  set  aside  and  a  sale  be  made  upon  the 
credits  as  prescribed  in  the  decree.  And  it 
was  further  ordered  that  T.  M.  Henderson, 
or  some  other  commissioner  of  the  court,  do 
ascertain  and  report  what  liens  there  are  on 
the  tract  of  255  acres,  and  their  priorities. 

From  this  decree  Nutt  appealed  to  the  cir- 
cuit court  of  Loudoun. 

On  the  13th  of  October,  1873,  two  deposi- 
tions, which  had  been  taken  by  the  defend- 
ant Nutt  on  the  7th  of  the  same  month, 
were  received  by  the  clerk  of  the  circuit  court 
and  filed  in  the  papers  of  the  cause.  These 
were  the  depositions  of  James  W.  and  Richard 
H.  Darne.  James  W.  Darne  was  asked  by 
Nutt's  counsel : 

2d  question.  Did  you,  in  the  year  1866, 
agree  to  take  upon  yourself  the  whole  lia- 
bility for  said  purchase,  and  was  Richard  H. 
Darne  agreed  to  be  released  therefrom  by  W. 
D.  Nutt,  and  state  the  circumstances  and  the 
mode  by  which  .said  release  of  Richard  from 
the  purchase  was  effected?  (Question  ex- 
cepted to  by  counsel   for  plaintiff.) 

Answer.    I  did  agree  to  take   upon   myself 

the   liability   of   the   whole   of   said   purchase, 

!  the    said    Richard    H.    Darne    feeling   himself 

unable    to    comply    with    said    purchase. 

799    and  *thc  deed  for  the  said  tract  of  land 

was   made   out   and   signed   by   Richard 
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atid  his  wife,  and  the  trustee  in  the  deed  of 
trust 

Question  3.  Was  the  said  deed  of  trust 
ever  delivered  to  you? 

Answer.  It  never  was  delivered  to  me,  and 
I  never  have  seen  it  (Excepted  to  by  plain- 
tiff's counsel.) 

Question  4.  Was  it,  or  not,  understood  that 
the  deed  aforesaid  to  you,  by  which  Richard 
was  released  from  his  purchase,  was  to  have 
no  effect  until  (he  deed  of  trust  was  given, 
and  was  not  that  the  reason  why  the  deed 
was  not  delivered?  (Excepted  to  by  plain- 
tiff's counsel.) 

Answer.  It  was  so  understood  and  intended; 
that  was  the  reason  the  deed  was  not  deliv- 
ered. 

And  in  answer  to  another  question,  wit- 
ness stated  that  he  owed  to  Nutt  the  original 
purchase-money  and  more,  and  it  was  the 
same  money  contained  in  the  deed  of  trust  to 
Maguire. 

Richard  Dame  stated  that  he  did  purchase 
the  land  in  conjunction  with  his  brother  in 
the  year  1856,  and  in  1866  he  became  dissat- 
isfied, and  did  not  think  he  could  get  through 
with  the  debt,  and  his  brother  James  took  the 
debt  upon  himself,  provided  William  D.  Nutt 
would  release  witness  from  the  place  and 
debt ;  which  was  done. 

The  justice  who  took  these  depositions,  in 
his  certificate  stated  that  the  counsel  for  the 
plaintiff,  before  the  examination  of  the  wit- 
nesses was  entered  upon,  excepted  to  the  tak- 
ing of  the  depositions,  because  the  case  had 
been  already  submitted,  heard  and  decided  in 
the  county  court  of  Loudoun,  and  was  then 
before  the  circuit  court  upon  an  appeal  to  be 
heard  upon  the  record  from  the  court  below, 
and  for  all  other  causes. 

At  the  October  term,  1873,  of  the  circuit 
cout,  the  court  affirmed  the  decree  of  the 
county  court  of  March,  1872,  with  costs. 

At  the  same  term  of  the  court  James 
800  W.  Darne  filed  *his  answer  in  the  cau.se, 
in  which  he  sustained  the  defendant 
Nutt  in  his  account  of  the  transaction  of 
1866;  and  also  at  the  same  term  of  the  court 
leave  was  given  the  defendant  Nutt  to  file 
a  petition  for  a  rehearing  in  this  cause.  In 
his  petition  he  refers  to  the  decree  of 
March,  1872,  of  the  county  court,  and 
prays  that  it  may  be  reheard;  and  he  pro- 
ceeds to  state  the  facts  as  to  his  sale  and  the 
two  deeds  of  trust  as  he  had  before  stated 
them  in  his  answer. 

On  the  4th  of  May,  1875,  the  cause  came  on 
again  to  be  heard  upon  the  papers  formerly 
read,  and  the  petition  for  a  rehearing  of  the 
decree  entered  by  the  county  court  of  Lou- 
doun at  its  March  term,  1872,  upon  the  depo- 
sitions of  the  witnesses  and  the  answer  of 
the  defendant  Dame,  and  the  court  being  of 
opinion  that  the  said  decree  should  be  reheard, 
it  was  decreed  that  the  cause  be  recommitted 
to  Commissioner  Henderson,  with  instructions 
to  enquire  and  state  the  liens,  with  their  pri- 
orities, after  considering  the  evidence  now  in 
the  record,  or  which  the  parties  may  hereafter 
adduce.  And  thereupon  the  plaintiff,  Sum- 
mers, applied  to  this  court  for  an  appeal; 
which  was  allowed. 


John  M.  Orr,  for  the  appellant 

H.  W,  Thomas  and  Wm,  W.  Crump,  for 
the  appellees. 

Staples^  J.,  delivered  the  opinion  of  the 
court 

This  court  has  decided  in  numerous  cases 
that  where  no  statutory  enactment  inier- 
venes,  the  judgment  creditor  can  acquire  no 
better  right  to  his  debtor's  estate  than  the 
latter  himself  has.  The  creditor  takes  the 
property  or  applies  it '  to  the  satisfaction  of 
his  lien  in  subordination  to  all  the  equities 
which   exist   at   the   time    in    favor   of   third 

persons,  and  a  court  of  chancery  will 
801    *limit  the  lien  of  the  judgment  to  the 

actual  interest  the  debtor  has.  The  cred- 
itor is  in  no  just  sense  treated  as  a  purchaser. 
He  has  no  equity  whatever  beyond  what  jusdy 
belongs  to  the  debtor.  See  Floyd  v.  Harding 
and  Borst  v.  Nalle,  reported  in  28  Gratt  401, 
423. 

When,  therefore,  land  is  conveyed  and  the 
purchaser  at  the  same  time  gives  back  a  mort- 
gage or  other  incumbrance  to  secure  the  pur- 
chase-money, he  does  not  thereby  acquire  an> 
such  seisin  or  interest  as  will  entitle  his  wife 
to  dower,  or  his  creditor  to  subject  the  land 
to  his  debts  discharged  of  the  mortgage.  In 
such  cases  the  deed  and  mortgage  are  re- 
garded as  parts  of  the  same  contract,  and 
constitute  but  a  single  transaction,  investing 
the  purchaser  with  seisin  for  a  transitory  in- 
stant only.  In  the  same  manner  a  deed  of  de- 
feasance forms  with  the  principal  deed  but 
one  agreement,  although  it  be  by  a  separate 
and  distinct  instrument  Gilliam  v.  Moore, 
4  Leigh,  32;  Wilson  v.  Davidson,  2  Rob.  R. 
384,  398.  If  both  instruments  bear  date  the 
same  day,  it  will  be  presumed  they  were  exe- 
cuted at  the  same  time  in  absence  of  proof  to 
the  contrary.  And  even  though  the  mort- 
gage bears  date  subsequent  to  the  date  of  the 
deed  of  conveyance,  if  it  appears  they  were 
acknowledged  on  the  same  day  and  recorded 
at  the  same  time,  it  may  be  inferred  they 
were  executed  together,  and  intended  to  take 
effect  at  the  same  time.  Pendleton  and  wife 
V.  Pomeroy,  4  Allen  R.  570.  If  at  the  time  of 
the  sale  and  purchase,  the  purchaser  on  re- 
ceiving a  conveyance  from  the  vendor,  is  at 
the  same  time  to  execute  a  mortgage  of  the 
property  to  secure  the  payment  of  the  pur- 
chase-money, and  the  giving  the  mortgage  is 
delayed  owing  to  a  difference  between  the  par- 
ties as  to  the  provisions  to  be  inserted  therein, 
but  is  subsequently  executed  in   fulfilment  of 

the  original  contract,  the  same  principle 
808    ^applies,  and   the   lien  of  the  mortgage 

will  take  precedence  of  a  mere  judgment 
lien  upon  the  property.  Wheatley's  heirs  v. 
Calhoun,  12  Leigh,  264;  1  Scribner  on  Dower, 
and  cases  there  cited. 

The  principle  upon  which  this  doctrine  pro- 
ceeds is  that  a  court  of  equity  looks  upon  that 
as  done  which  ought  to  be  done.  That  court 
considers  all  agreements  as  performed  which 
are  made  for  a  valuable  consideration  in  favor 
of  those  entitled  to  insist  upon  the  perform- 
ance, so  that  neither  party  will  suffer  prej- 
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tidice  or  derire  any  undue  advantage  from  a 
non-compliance  with  the  contract. 

A  different  rule  would  no  doubt  apply  to 
the  case  of  a  bona  fide  purchaser  for  a  valu- 
able consideration  acquiring  title  to  the  prop^ 
crty  before  the  execution  of  the  mortgage 
and  in  ignorance  of  the  arrangement.  But 
with  respect  to  creditors  they  stand  on  no 
higher  ground  than  the  debtor,  and  must  take 
the  estate  as  he  holds  it. 

The  deed  of  release  executed  by  the  appel- 
lees, W.  D.  Nutt  and  the  trustees,  bears  date 
the  1st  of  August,  1866,  and  the  deed  of  trust. 
given  by  James  W.  Dame,  for  the  benefit  of 
W.  D.  Nutt,  bears  date  31st  of  October  fol- 
lowing. So  that  it  would  seem  there  was  an 
interval  of  nearly  three  months  between  the 
execution  of  the  two  deeds.  The  appellant 
claims  that  in  this  interval  James  W.  Darne 
was  invested  with  both  the  legal  and  equi- 
table title,  and  the  lien  of  his  appellant's  judg- 
ment attached  upon  the  land  to  the  exclusion 
of  the  trust  deed. 

But  if  we  examine  the  certificates  of  the 
justices  of  the  peace,  and  of  the  notaries  pub- 
lic appended  to  the  deed  of  release,  we  find 
that  deed  was  not  acknowledged  by  either  of 
the  parties  until  the  2d  November,  1866,  nor 
admitted  to  record  until  the  14th  of  No- 
vember. 
808  '''Looking  at  the  deed  of  trust  of  the 
31st  of  October  we  find  that  deed  was 
acknowledged  by  the  parties  on  the  second 
of  November,  and  admitted  to  record  on  the 
same  day  as  the  deed  of  release.  It  is  there- 
fore fairly  to  be  presumed  that  the  two  deeds 
were  delivered  on  the  same  day,  and  that 
they  were  intended  to  take  effect  at  the  same 
time. 

It  was  so  held  in  the  Massachusetts  case 
already  referred  to,  and  in  the  absence  of 
proof  to  the  contrary,  such  a  presumption  is 
reasonable  and  just.  But  this  is  not  all,  the 
recitals  in  the  deed  show  their  connection 
with  each  other.  The  deed  of  release  refers 
to  the  deed  of  trust  g^ven  by  Richard  H. 
Dame  and  James  W.  Dame  on  the  first  day 
of  January,  1856,  to  secure  the  payment  of  the 
purchase-money  for  the  land  sold  them  by 
the  appellee,  and  the  deed  of  trust  of  the 
31st  of  October,  1866,  refers  to  the  deed  of 
conveyance  executed  by  the  appellee  to  Rich- 
ard H.  and  James  W.  Darne  the  1st  day 
of  January,  1856.  It  is  impossible  to  resist 
the  conclusion  that  these  four  deeds  are  con- 
nected, and  constitute  pirts  of  the  same  trans- 
action. The  only  difficulty  in  the  way 
is  there  is  nothing  on  the  face  of  the  deeds 
to  show  that  the  debt  secured  by  the  second 
deed  of  trust  is  the  same  debt  provided  for  in 
the  deed  of  trust  of  1856.  But  this  is  fully 
supplied  by  the  parol  testimony.  It  appears 
from  the  evidence  that  Richard  H.  and  James 
W.  Darne  purchased  the  land  of  the  appellee 
in  1856,  and  received  a  conveyance  therefor, 
and  at  the  same  time  executed  a  deed  of  trust 
to  secure  the  unpaid  purchase-money.  Con- 
siderable time  elapsed  and  no  part  of  the  debt 
was  paid.  It  became  apparent  that  Richard 
H.  I>ame  could  not  comply  with  his  part  of 
the  contract,  and  in  1866  it  was  agreed  thit 
James    W.    Darne    should    become    the    &ole 


purchaser;  that  a  deed  of  release  of  the  trust 
deed  should  be  executed  to  him, 
804  and  '''simultaneously  therewith  he  should 
execute  a  trust  deed  to  secure  the 
purchase-money  still  due  the  appellee.  Ac- 
cordingly the  deed  of  release  of  the  1st 
of  August,  1866,  was  prepared  and  signed. 
Why  the  tmst  deed  was  not  prepared  at  the  same 
time  is  not  explained;  but  although  the 
trust  deed  was  not  signed  until  the  31st  day 
of  October,  1866,  as  has  been  seen,  both  deeds 
were  acknowledged  on  the  same  day,  and  the 
parol  testimony  shows  that  the  deed  of  re- 
lease was  in  fact  not  acknowledged  and  de- 
'  livered  until  the  deed  of  trust  was  also  ac- 
knowledged and  delivered.  It  is  impossible 
on  reading  this  record  to  entertain  a  doubt 
that  this  is  a  true  version  of  the  transac- 
tion, precisely  what  the  parties  intended,  and 
what  was  actually  done  by  them. 

The  learned  counsel  has  argued  that  parol 
testimony  is  inadmissible  to  contradict  or 
vary  the  recitals  in  the  deeds,  or  to  show  that 
the  deed  of  August  1st,  1866,  was  not  deliv- 
ered on  the  day  of  its  date.  No  rule  is  per- 
haps now  more  firmly  established  than  that 
the  parties  are  not  concluded  by  the  date  of 
the  deed  or  the  recital  of  the  consideration 
therein.  It  is  competent  always  to  show  by 
any  relevant  evidence  that  the  delivery  was 
in  fact  on  a  day  different  from  the  date,  and 
'to  show  the  real  nature  and  character  of  the 
consideration.  15  John.  R.  463;  Mabery  v. 
Brien,  15  Peters  R.  21. 

If,  as  contended  by  the  counsel,  the  ques- 
tions propounded  to  the  witness  were  leading, 
it  was  incumbent  upon  the  appellant  not 
merely  to  except  at  the  time,  but  to  bring  the 
matter  to  the  attention  of  the  court 
below  and  obtain  an  order  for  the  suppression 
of  the  objectionable  answers.  This  not  hav- 
ing been  done,  this  court  is  precluded  from 
considering  the  exceptions  to  the  interroga- 
tories for  the  alleged  reason  that  they  are 
leading.  But  the  objection  mainly  relied  on 
is  that  the  testimony  comes  too  late; 
806  it  was  taken  after  *the  decree  settling 
the  rights  of  the  parties,  and  no  suffi- 
cient reason  or  excuse  is  assigned  for  not 
having  produced  it  earlier. 

Whether  a  rehearing  shall  or  shall  not  be 
granted  in  any  case  is  a  matter  within  the 
sound  discretion  of  the  court.  If  the  appli- 
cation is  based  solely  on  the  ground  of  after- 
discovered  evidence,  the  party  must  of  course 
bring  himself  within  the  rule  which  requires 
he  should  show  due  diligence. 

A  rehearing  may,  however,  be  granted  on 
other  grounds.  It  may  be  granted  on  the 
merits  of  the  case  as  they  stood  at  the  former 
hearing,  if  the  chancellor  has  reason  to  doubt 
the  correctness  of  his  former  opinion.  The 
practice  of  granting  rehearings  where  justice 
has  not  been  done  is  favored  by  the  courts. 
It  tends  to  lessen  litigation  and  the  expense 
of  appeals  to  this  court.  2  Rob.  Prac.  389. 
In  the  present  case  it  does  not  distinctly  ap- 
pear whether  the  depositions  were  or  were 
not  brought  into  the  cause  before  the  petition 
for  a  rehearing  was  filed.  It  does  not  matter, 
because  if  we  exclude  the  depositions  from 
our  consideration,  and  look  alone  to  the  deeds. 
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it  was  plainly  a  case  proper  for  a  rehearing 
upon  the  merits.  If,  on  the  other  hand,  we 
lock  to  the  parol  evidence,  there  cannot  be  a 
doubt  that  the  circuit  judge  wisely  exercised 
his  discretion  in  granting  a  rehearing.  There 
is  no  rule  of  practice  or  of  law  which  pre- 
cludes the  party  from  taking  new  evidence 
upon  a  question  of  fact  passed  upon  by  an 
interlocutory  decree,  even  before  a  rehearing 
is  obtained. 

The  introduction  of  such  evidence  depends 
on  the  sound  discretion  of  the  court  and  all 
the  circumstances  of  the  particular  case. 
Dunbar's  ex' or  v.  Wood's  ex' or,  10  Leigh,  628 ; 
Moore  v.  Hilton,  12  Leigh,  1. 

From  what  has  been  said,  it  is  nianifest 
this  discretion  has  been  wisely  exercised  in 
this  particular  case. 

It  is  further  insisted  that  the  dealings 

806  between  the  *appellee  and  the  purchasers 
of  the  land  have  resulted  in  a  novation 

of  the  debt  and  an  entire  extinguishment  of 
the  lien  given  to  secure  its  payment.  The 
unpaid  purchase-money  secured  by  the  first 
deed  of  trust  amounted  to  $1,900,  payable  in 
three  instalments,  with  interest  thereon,  pay- 
able semi-annually. 

By  the  new  arrangement,  Richard  H.  Darne 
was  released,  and  James  W.  Dame  executed 
his  two  bonds  to  the  appellee,  secured 
by  the  trust  deed  bearing  date  1st  Sep- 
tember, 1866,  each,  for  the  sum  of  $1,000 
in  gold  coin,  one  payable  in  two  and  the 
other  in  three  years,  bearing  semi-annual  in- 
terest, and  another  note  for  $242,  with  interest 
from  date.  The  parties,  it  seems,  con- 
sidered the  original  debt  as  payable  in 
gold,  and  in  1866,  when  the  new  arrangement 
was  made,  the  Federal  currency  was 
not  only  greatly  depreciated,  but  subject  to 
constant  fluctuations.  They,  therefore,  stip- 
ulated that  as  the  debt  was  originally  a  specie 
debt,  it  should  retain  that  character  through- 
out. The  only  substantial  change  made 
was  in  the  release  of  one  of  the  parties 
and  in  the  agreement  to  give  still  further 
indulgence.  It  is  easy  to  see,  however,  that 
it  is  the  same  debt  due  for  the  purchase  of 
the  land,  never  paid  or  extinguished.  And  it 
has  been  so  treated  throughout. 

In  Knisely  v.  Williams,  3  Gratt.  265,  the 
vendor  took  a  bond  for  the  purchase-money. 
He  afterwards  agreed  to  take  from  the  vend- 
or an  order  on  a  third  person,  payable  at  a 
distant  day,  for  the  amount  of  the  bond.  The 
order  was  given  and  the  bond  surrendered; 
but  when  the  order  was  presented  the  drawee 
refused  to  accept  it.  It  was  held  that  the 
new  arrangement  did  not  affect  the  lien  for 
the  purchase-money,  and  the  vendor  was  at 
liberty  to  resort  to  it  and  enforce  it  upon  the 
failure  to  collect  the  order. 

In  Yancy  v.  Mauck,  15  Gratt.  300,  after 

807  the  purchaser  *had  given  his  bonds 
for  the  purchase-money,  a  new  arrange- 
ment was  made,  by  which  those  bonds 
were  surrendered  and  other  t)onds  were 
given  with  new  parties  to  third  persons; 
and  it  was  held  that  this  change  of  the  con- 
tract did  not  affect  the  lien  for  the  purchase- 
money.  Judge  Allen,  in  delivering  the  opin- 
ion   of    the    court,    quotes,    with    approbi- 


tion,  what  is  said  in  Watts  v.  Kinney,  3  Leigh, 
272,  295,  on  the  same  subject:  That  a 
court  of  equity  looks  to  substance,  not  to 
form;  it  looks  to  the  debt  which  is  to  be 
paid,  not  to  the  hand  which  may  happen  to 
hold  it;  that  the  fund  charged  with  its  pay- 
ment (the  land  here)  shall  be  so  applied  who- 
soever may  be  the  person  entitled,  and  it 
considers  a  debt  as  never  discharged  until  it 
is  discharged  by  payment  to  the  proper  per- 
son and  by  the  proper  person.  These  author- 
ities are  decisive  of  the  question. 

It  is  argued  that  the  deed  of  trust  of  Oc- 
tober, 1866,  secures  to  the  appellee  advantages 
to  which  he  is  not  justly  entitled  under  the 
original  contract.  By  the  new  arrangement 
it  is  said  the  interest  is  compounded  to  make 
the  accrued  interest  an  interest-bearing  fund, 
and  this  new  interest-bearing  fund  is  further 
augmented  by  an  enormous  gold  premium, 
the  effect  of  all  which  is  to  give  to  the  appel- 
lee $2,780  in  currency,  against  a  principal  of 
$1,900  in  currency,  and  this  large  excess  is 
interposed  against  the  appellant  after  his 
judgment  lien  had  attached. 

We  do  not  deem  it  necessary  to  enquire 
whether  or  not  this  point  is  well  taken;  the 
question  does  not  properly  arise  at  this  stage 
of  the  controversy.  This  is  an  appeal  from 
a  decree  granting  a  rehearing,  aiKi  all  we 
have  to  do  is  to  determine  whether  the  re- 
hearing is  proper.  When  the  case  goes  back 
to  the  lower  court  for  further  proceedings 
that  court  will  then  ascertain  the 
808  ^amount  justly  due  the  appellee.  If  the 
deed  of  trust  includes  more  than  he  is 
entitled  to  as  against  the  appellant,  the  deed 
can  be  reformed  in  that  particular.  In  the 
absence  of  fraud,  and  nothing  of  the  kind  i« 
pretended  here,  the  deed  of  trust  will  be  hdd 
good  for  whatever  the  appellee  may  justly 
claim. 

Before  leaving  this  branch  of  the  case  it  is 
necessary  to  enquire  whether  the  decree  of 
which  the  rehearing  was  allowed  is  an  inter- 
locutory or  final  decree.  The  learned  cotm- 
sel  for  the  appellant  maintains  it  is  final.  We 
are  of  opinion  this  is  an  entire  misconstruc- 
tion of  the  decree.  After  declaring  that 
the  judgment  liens  have  priority  over  the  tmst 
deed,  the  decree  directs  the  sale  made  by  the 
trustee  be  set  aside,  and  the  land  sold  again  at 
public  auction,  or  at  private  sale,  as  liie  com- 
missioners might  deem  best,  upon  a  credit  of 
one,  two,  three  and  four  years,  and  the  com- 
missioners are  directed  to  report  their  pro- 
ceedings to  the  court.  It  was  further  provided 
that  one  of  the  commissioners  of  the  court 
shall  ascertain  and  report  the  several  liens  on 
the  land,  and  their  priorities.  That  a  decree 
of  this  character  is  interlocutory  and  not 
final  is  settled  by  numerous  decisions  of  this 
and  other  courts.  See  Cocke's  adm'r  v.  Gil- 
pin, 1  Rob.  R.  20;  Ambrous'  heirs  v.  Keller.  22 
Gratt.  769,  where  the  whole  subject  is  fully 
discussed.  See  Craighead  v.  Wilson,  18  How. 
U.  S.  R.  199 ;  Beebe  v.  Russell,  19  How.  U.  S. 
R.  283. 

After  all,  perhaps,  the  enquiry  is  not  very 
material,  for  if  the  decree  is  to  be  regarded 
as  final,  the  petition  for  a  rehearing  may  be 
treated  as  a  bill   of   review,   and  such  pro- 
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ceedings  had  thereunder  as  are  approprate 
to  that  mode  of  proceeding;.  Several  other 
points  arc  made  in  the  petition  for  an  appeal, 
but  what  has  been  said  disposes  of  the  most 
material. 

Thus    far   the   case  has   been   consid- 
809    ered  on  its   merits.    *Another  question, 


decree  of  affirmance,  and  to  reserve  to  the 
court  complete  control  of  the  case.  If,  upon 
the  rehearing,  the  decree  of  the  county  court 
is  reversed,  the  cause  proceeds  in  the  circuit 
court  precisely  as  if  the  suit  had  been  origi- 
nally brought  in  that  court.  It  is  very  true 
that  in  this  case  the  application  was  to  re- 
hear,  not   the   decree   of   affirmance,   but  the 


the  latter  decree. 

The  circuit  court  no  doubt  acted  upon  the 
idea   that  the   whole   case  was  before  it,   in 


however,  arises,  and  that  is  whether  the     .  .  ,  .  .     .,       anneal    was    taken 

It  is  insisted  that  the  circuit  court  having 
affirmed  the  decree  of  the  county  court,  the 

'^^''''^5  u°^u-*''"'^''%*' c^i^K^'i^'il^  iJ'^l'L'id  the  exercise  of  its  original  jurisdiction,  and 
versed  by  this  court.    In  such  a  case,  it  is  said, ,  ^^^^  .^  ^^^  ^^^  ^^^^  ^^8  ^^j  ^^  ^^^  ^^^  ^^^^^^^ 

a  petition  for  a  rehearing  or  a  Wl  of  ^^^^^^  '  and  proceedings  as  the  county  court  would  have 
would  not.  he  m  the  circuit  court^  /^^^  <^^^  had  if  the  cause  had  remained  in  that  court. 
remedy  being  an  appeal.  In  support  oi  tnis  ^  circuit  iud^e  in  eivimr  leave  to  file  the 
view  the  act  of  March  3d.  1873,  is  relied  on.  ^ne  circuu  juage  in  giving  leave  lo  nie  uic 
view  me  aci  ui  man-n  ^vi,  ■»^"    »  petition    must    necessarily    have    intended    to 

It  is  sufficient  to  say  that  act  has  not  the 
slightest  application  to  the  case.  It  applies 
only  to  causes  pending  in  the  county  court 
at  the  time  of  its  passage,  and  provides  for 
their  removal  into  the  circuit  court,  where 
they  are  to  be  proceeded  in  as  if  they  had 
been  originally  commenced  in  that  court  The 
appeal  was  allowed  in  the  case  before  us 
in  April,  1872,  and  was  perfected  long  be- 
fore the  act  of  March,  1873,  was  passed.  See 
Code  1873,  p.  1029. 

The  twenty-fifth  section  of  chapter  178, 
Code  of  1873,  provides  that  when  any  judg- 
ment, decree  or  order  of  a  county  court  is 
reversed  or  affirmed,  the  cause  shall  be  re- 
tained in  the  circuit  court  and  there 
proceeded  in,  unless  by  consent  of  parties, 
or  for  good  cause  shown  the  appellate  court 
otherwise  directs.  Under  the  operation  of 
this  statute,  so  soon  as  the  appeal  was  al- 
lowed and  perfected,  the  cause  was  at 
once  transferred  to  '  the  circuit  court, 
and  became  a  pending  cause  m  that 
court.  It  was,  therefore,  not  affected  by  the 
act  of  March  3,  1873,  which,  as  has  been 
seen,  applied  only  to  causes  pending  in  the 
county  court. 

The  county  court,  by  its  decree  of  March, 
1872,  held  that  the  lien  of  the  appellee  under 
his  deed  of  trust  was  subordinate  to  the 
judgment  lien.  The  appellee  here  appealed 
to  the  circuit  court,  and  that  court. 
810  at  the  October  *term  of  1873,  affirmed 
the  decree  of  the  county  court;  but 
during  the  same  term  the  appellee  appli.ed 
for  and  obtained  leave  to  file  his  petition  for 
a  rehearing.  The  question  arises  whether, 
after  an  affirmance  of  a  decree  of  a  county 
court,  it  is  competent  for  the  circuit  court  to 
grant  a  rehearing.  Whatever  difficulty  there 
may  be  in  the  exercise  of  such  a  power  after 
the  term  is  ended,  there  certainly  can  be 
none  when  the  application  is  made  during 
the  same  term  the  flecree  of  affirmance  is 
entered. 

Every  court,  whether  appellate  or  original, 
has  during  the  term  complete  control  of  its 
decrees  arid  proceedings,  and  may  review  or 
modify  them  at  its  pleasure.  This  court,  in 
a  proi>er  case,  never  fails  to  exercise  the 
power.  The  effect  o£  granting  leave  to  file 
the  petition  for  a  rehearing  is  to  suspend  the 


suspend  the  operation  of  the  decree  affirming 
the  decision  of  the  county  court.  It  can 
hardly  be  supposed  that  he  would  be  guilty 
of  the  inconsistency  of  granting  a  rehearing 
of  the  decree  appealed  from,  and  at  the  same 
time  leaving  the  decree  of  affirmance  in  full 

force  and  effect. 
811        *Every    consideration    of    justice    and 

every  rule  of  interpretation  requires  that 
we  should  construe  the  acts  of  the  circuit 
court  as  they  were  manifestly  designed,  and 
apply  the  petition  and  the  orders  thereon  to 
the  whole  case  as  it  was  presented  in  that 
court.  So  construing  them,  we  are  of  opin- 
ion that  there  is  no  error  in  the  decree  of  May 
term.  1875,  and  the  same  ought  to  be  affirmed. 
A  question  has  been  made  whether  an  appeal 
lies  from  a  decree  merely  granting  a  rehear- 
ing. We  have  not  deemed  it  necessary  to  con- 
sider that  question,  because  the  appellee  made 
no  objection  on  that  ground,  and  both  parties 
are  desirous  that  this  court  shall  put  an  end 
to  the  controversy  by  a  decision  on  the  merits. 

DSCREB  AFFIRMED. 


818    ^Richmond  &  Danville  R.  R.  Co.  v. 
Anderson's  Adm'r. 

March  Term,    1879.   Richmond. 

1.  Contrlbatory  Mevllsence — General  Rvle. 

— The  plaintiff,  in  an  action  for  negligence,  cannot 
succeed  if  it  is  found  by  the  jury  that  he  has  been 
guilty  of  any  negligence  or  want  of  ordinary  care 
which   contributed   to  cause  the  accident. 

2.  Same — Modification  of  General  Rale.*— > 
But   though   the  plaintiff   may   have   been  guilty  of 

*Contrlbator7  Meigllffrenee — General  Rale 
— Modification. — The  modification  of  the  general 
doctrine  that  contributory  negligence  is  fatal  to  the 
plaintiffs  cause  of  action  contained  in  the  second 
headnotc  to  the  effect  that  even  if  the  plaintiff  has 
been  guilty  of  negligence  contributing  to  the  accident 
yet  he  may  recover  if  the  defendant  by  the  exercise 
of  ordinary  care  and  diligence  could  have  avoided 
the  mishap,  is  generally  affirmed  by  many  Virginia 
cases.  The  following  cases  affirm  this  doctrine  and 
cite  the  principal  case:  Railroad  Co,  v.  White,  84 
Va.  504;  Gordon  v.  Richmond,  83  Va.  440;  Railroad 
Co.  V,  Moore,  83  Va.  831.    In  Railroad  Co.  v.  White, 


673 


31  GRATT. 


Virginia  Reports,  Annotated. 


81S 


negligence,  and  although  thmt  negligence  may,  in 
fact,  have  contributed  to  the  accident,  yet  if  the 
defendant  could  in  the  result,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the  mis- 
chief which  happened,  the  plaintiff's  negligence  will 
not  excuse  him. 
8.  Pleadliur — Demvrrer  to  Bvldencc — ^Ef- 
fect.t — On  a  demurrer  to  evidence,  the  demurrant 
must  be  considered  as  admitting  the  truth  of  his 
adversary's  evidence,  and  all  just  inferences  which 

S4  Va  504,  it  was  proved  that  the  only  outlet  from 
the  house  whence  decedent  came  was,  by  way  of 
company's  tracks,  that  had  long  been  with  company's 
acquiescence,  the  common  pathway  to  and  from  the 
house  and  its  vicinity;  that  decedent  stepped  off  side 
track  onto  main  track  to  avoid  a  material  train,  and 
was  killed  by  a  yard  engine  and  tender  not  visible 
when  he  came  on  the  track,  being  around  a  bluff,  but 
was  backing  rapidly  within  city  limits,  and  against  its 
ordinances,  in  the  direction  decedent  was  walking; 
and  that  the  engineer  failed  to  look  out,  blow  the 
whistle  or  give  any  warning.  Held,  plaintiff  was  en- 
titled to  recover,  though  decedent  may  not  have  been 
entirely  free  from  fault.  The  court  said:  "It  was 
the  duty  of  the  engineer  to  use  ordinary  care,  not 
only  after  discovering  the  dangerous  position  of  the 
deceased,  but  in  keeping  a  lookout  to  warn  him  of 
the  approaching  danger."  In  Dan  v.  R.  IL  Co.,  78 
Va.  645,  the  rule  is  laid  down  in  the  following  terms: 
"One  who  is  injured  by  the  mere  negligence  of  an- 
other cannot  recover  any  compensation  for  his  injury 
if  he,  by  his  own  ordinary  negligence  or  wilful  wrong 
contributed  to  produce  the  injury  of  which  he  com- 
plains; so  that  but  for  his  concurring  and  co-operating 
fault  the  injury  would  not  have  happened  to  him 
except  where  the  direct  cause  of  the  injury  is  the 
omission  of  the  other  party,  after  becoming  aware  of 
the  injured  party's  negligence^  to  use  a  proper  degree 
of  care  to  avoid  the  consequences  of  such  negli- 
gence." In  R.  R.  Co.  V.  Yeamans,  86  Va.  860,  it  was 
held  error  to  modify  an  instruction  as  to  the  effect 
of  plaintiff's  contributory  negligence  upon  his  right  of 
recovery  by  inserting  the  words,  **or  by  use  of  ordi- 
nary diligence  could  have  been  known"  in  the  follow- 
ing clause,  "unless  the  perilous  position  of  the  plain- 
tiff was  known  to  defendant's  employees  and  by  use 
of  ordinary  care  after  knowledge  thereof,  the  accident 
could  have  been  avoided."  See  also  R.  R.  Co.  v. 
Kellam,  83  Va.  855;  Moore  v.  R.  R.  Co.,  87  Va.  494; 
R.  IL  Co.  V.  Barksdale,  82  Va.  330;  R.  R.  Co.  v. 
Bo«wcll,  82  Va.  932;  R.  R.  Co.  v.  Joyner,  92  Va. 
354;  Carrico  v.  Railroad  Co.,  39  W.  Va.  98;  Eastburn 
V  R.   R.   Co.,   34   W.   Va.   681. 

fPleadlns — ^Demurrer  to  Bvldence — Ef- 
fect.— In  Creekmur  v.  Creekmur,  75  Va.  430,  the 
court  citing  the  principal  case  says:  "The  decisions  of 
this  court  have  established  a  wide  distinction  between 
the  effect  of  a  demurrer  to  evidence  and  a  motion  for 
a  new  trial,  founded  upon  a  certificate  of  the  evidence. 
In  the  latter  case,  the  exceptor  waives  all  his  own 
testimony,  which  is  merely  oral,  and  must  succeed  if 
at  all,  by  showing  that  the  verdict  of  the  jury  is 
erroneous  upon  the  testimony  of  the  successful  party. 
Upon  a  demarrer  to  the  evidence,  the  demurrer  is 
considered  as  admitting  the  truth'  of  his  aaversary's 
evidence  and  all  just  inferences  which  might  prop- 
erly be  drawn  therefrom  by  a  jury.  He  is  also 
eonsidered  as  waiving  all  his  own  evidence  which 
conflicts  with  that  of  his  adversary,  and  all  inferences 
from  such  evidence  whieh  do  not  necessarily  result 
therefrom."      Other    cases    citing    the    principal    case 


can  be  drawn  therefrom  by  a  jury,  and  as  waiving 
all  of  bis  own  evidence  which  eonflicts  witk  that 
of  his  adversary,  and  all  inferences,  it  would  SMem^ 
from  his  own  evidence  (though  not  in  conflict  with 
his  adversary's)  which  do  not  necessarily  reaolt 
therefrom. 

4.  RailroAd  CompaBles — ^Imjitriea  to  Per* 
•ons  on  Tracica.t — For  circumstances  under 
which   a   railroad   company   will   not   be  held   liable 

•  for  the  killing,  by  one  of  its  trains,  of  a  person  on 
its  track,  see  opinion  of  Bukks,  J. 

This  was  an  action  on  the  case  in  the  cir- 
cuit court  of  Prince  Edward  county,  brought 
by  the  administrator  of  W  .W.  Anderson,  Sr., 
against  the  Richmond  and  Danville  Railroad 
Company  to  recover  damages  for  injury,  re- 
:  suiting  in  death  alleged  to  have  been  occa- 
sioned by  the  negligence  of  said  railroad 
company.  On  the  trial  there  was  a  verdict 
and  judgment  for  the  plaintiff  for  $6,000; 
and  the  defendant  applied  for  and  obtained  a 
writ  of  error  and  supersedeas.  The  case  is 
stated  by  Judge  Burks  in  his  opinion. 

818        ♦//.  H.  Marshall  and  W,  W.  Henry, 
for  the  appellant. 

Irving  &  McKinney,  Fitsgerald,  and  Guy  & 
Gilliam,  for  the  appellee. 

Burks,  J.  An  action  was  brought  in  the 
court  below,  under  the  statute  (Code  of  1873, 
ch.  145,  §§  7,  8,  9,  10),  by  the  personal  repre- 
sentative of  W.  W.  Anderson,  Sr.,  deceased, 
against  the  Richmond  and  Danville  Railroad 
Company,  to  recover  damages  resulting  from 
the  death  of  said  decedent,  caused,  as  alleged, 
by  the  negligence  of  the  said  railroad  com- 
pany. 

The  plea  was  "not  guilty."  On  the  trial 
of  the  issue  joined  on  that  plea,  the  defend- 
ant demurred  to  the  evidence.  Upon  the 
demurrer,  the  court  rendered  judgment  in 
behalf  of  the  plaintiff  for  the  amount  of  dam- 
ages conditionally  assessed  by  the  verdict  of 
the  jury.  The  judgment  is  to  be  now  re- 
viewed on  a  writ  of  error  awarded  by  one  of 


and  affirming  the  general  rule  laid  ^.own  therein 
are  Rudd  v.  Railroad  Co.,  80  Va.  546;  Johnson 
V.  Railroad  Co.,  91  Va.  175;  Fowler  v.  Railroad  Co., 
18  W.  Va.  579;  Allen  v.  Bartlctt,  20  W.  Va,  52,  Sec 
also  Trout  v.  Railroad  Co.,  23  Gratt.  619;  Whitting- 
ton  V.  Christian,  2  Rand.  353;  Ware  v.  Stevenson,  10 
Leigh  155;  Miller  v.  Ins.  Co.,  8  W.  Va.  515;  Webb 
V.  Dye,  18  W.  Va.  376;  Hansbrough  v.  Thorn,  3 
Leigh   147;    Horner  v.   Speed,   2  Pat.   &  H.   616. 

tRallroad  Companies — Injvry-  to  Peraonn 
on  Tracks. — For  cases  deciding  the  liability  of  a 
railroad  company  for  injuries  inflicted  on  persons  on 
its  tracks,  see  Railroad  Co.  v.  Sherman,  30  GratL  602 
and  note. 

Railroad  Companies — ^Nevllsemee — ^Bar- 
den  of  Proof. — In  Sherman  v.  Railroad  Co.,  81  Va. 
200,  and  in  Railroad  Co.  v.  Ferguson,  79  Va.  249.  the 
principal  case  is  cited  as  authority  for  the  propoaition 
tnat  "Where  negligence  is  the  gravamen  of  the  action 
and  no  negligence  is  proved  oa  the  part  of  the  rail- 
road company  or  by  any  of  its  agents  or  employees* 
the  law  does  not  impute  it.  It  lies  on  the  party 
alleging  it  to  prove  it.  See  also  Railroad  Co.  t« 
Whittington,    30   Gfatt.   805. 
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the  judges  of  this  court  on  the  application 
of  the  defendant 

Negligence  is  the  gist  of  this  action.  If 
the  injury  which  resulted  in  the  death  of  the 
plaintiff's  intestate,  was  occasioned  by  the 
negligence  of  the  defendaat,  and  solely 
by  such  negligence,  there  can  be  no 
doubt  of  the  plamtiff's  right  to  recover  dam- 
ages for  the  injury;  but  if  there  was  negli- 
gence on  the  part  of  the  defendant,  and  also 
on  the  part  of  the  deceased,  and  the  negli- 
gence of  the  latter  contributed  to  the  injury, 
the  right  of  recovery  depends  upon  the  cir- 
cumstances. 

The  Richmond  and  Danville  R.  R.  Co.  v. 
Morris,  recently  decided  by  this  court,  was  a 
case  in  which  the  plaintiff  and  defendant  were 
mutually  in  fault,  and  the  combined  or  con- 
curring negligence  of  the  parties  was  the 
proximate  cause  of  the  injury  for  which  the 
action  was  brought  The  negligence  of  each 
party  was  proximate  to  the  injury,  both 
in    the    order    of    time    and    causation. 

814  *The    negligence    of    the    conductor    in 
putting  the  train  in  motion  immediately 

after  he  had  awakened  Morris  the  last  time 
and  told  him  to  get  off,  and  before  he  had 
time  to  get  off,  concurring  with  the  negli- 
gence of  Morris,  after  he  had  received  the 
direction  from  the  conductor,  in  walking  to 
the  rear  of  the  train  and  jumping  off  while 
the  train  was  backing,  instead  of  stepping  out 
upon  the  platform,  as  he  might  have  done 
safely  and  conveniently^  caused  the  injury 
complained  of.  This  court  did  not  under- 
take, in  that  case,  to  lay  down  the  law  on  the 
subject  of  contributory  negligence  further 
than  was  applicable  to  the  particular  case,  as 
will  appear  by  the  following  extract  from  the 
opinion  of  the  court:  **The  reports  are  filled 
with  cases  expounding  and  illustrating  the 
doctrine  of  contributory  negligence,  and  there 
is  more  or  less  conflict  in  the  decisions,  under 
the  diversity  of  circumstances  in  the  cases. 
Attempt  to  reconcile  them  would  be  labor  to 
no  useful  purpose.  We  shall  make  no  such 
attempt.  We  think  the  law  on  the  subject 
applicable  to  such  a  state  of  facts  as  we  have 
to  deal  with  is  correctly  laid  down  by  the  su- 
preme court  of  the  United  States  in  the 
recent  case  of  Railroad  Company  v.  Jones 
95  U.  S.  R.   (5  Otto),  439." 

The  rule  stated  by  Mil  JusTicit  Swayne 
in  the  case  in  5  Otto  (which  was  approved  by 
this  court),  so  far  as  it  relates  to  contributory 
negligence,  is  certainly  the  correct  rule,  if 
Hmitea  in  its  application  to  cases  like  the 
one  then  under  consideration  by  this  court, 
of  mutual  or  concurring  negligence.  This 
rule,  in  its  restricted  form,  is  stated  by  Chief 
Justice  Black  in  the  extract  which  was  taken 
from  his  opinion  in  Railroad  Company  v.  As- 
pell,  23  Penn.  St  147,  149.  "It  has 
been  a  rule  of  law  from  time  immemorial," 
he  said,  "and  is  not  likely  to  be  changed  in 
all  time  to  come,  that  there  can  be  no  recov- 
ery for  an  injury  caused  by  the  mutual  fault 
of  both  parties.    When  it  can  be  shown 

815  that   it  would   not   have   *happened  ex- 
cept  for  the  culpable  negligence  of  the 

party  injured  concurring  with  that  of  the 
other  party  no  action  can  be  maintained." 


While  it  is  true,  however,  that  where  the 
negligence  of  each  party  concurring  with 
that  of  the  other  is  the  proximate  cause  of 
an  injury,  neither  can  maintain  an  action 
against  the  other  for  such  injury,  because, 
among  other  reasons,  the  damages  resulting 
from  the  injury  cannot  be  apportioned,  yet 
it  is  equally  true  that  a  plaintiff  may,  under 
certain  circumstances,  be  entitled  to  recover 
damages  for  an  injury  although  he  may  by 
his  own  negligence  have  contributed  to  pro- 
duce it. 

The  rule  as  stated  by  Mr.  Justice  Swayne 
in  Railroad  Co.  v.  Jones,  supra,  approved  by 
this  court  in  Railroad  Co.  v.  Morris,  is  taken 
almost  literally  from  the  opinion  of  Ma.  Jus- 
tice WiGHTMAN  in  TujBf  v.  Warman,  5  Q.  B. 
N.  S.  (94  E.  C.  L.  R.)  573.  So  much  only 
was  quoted  from  the  opinion  in  the  English 
case  as  was  deemed  applicable  by  the  supreme 
court,  and  afterwards  by  this  court,  to  the 
facts  in  the  cases  respectively  to  which  the 
rule  was  applied 

Reference  to  the  case  of  Tuff  v.  Warman 
will  show  the  rule  as  extracted  by  the  su- 
preme court,  and  also  a  qualification  of  that 
rule,  which  was  not  noticed. 

Mr.  Justice  Wichtman,  delivering  the 
judgment  of  the  court  in  the  exchequer 
chamber,  on  an  appeal  from  a  decision  of  the 
court  of  common  pleas,  said:  "It  appears  to 
us  that  the  proper  question  for  the  jury  in 
this  case,  and  indeed  in  all  otbers  of  the  like 
kind,  is  whether  the  damage  was  occasioned 
entirely  by  the  negligence  or  improper  con- 
duct of  the  defendant,  or  whether  the  plain- 
tiff himself  so  far  contributed  to  the  mis- 
fortune by  his  own  negligence  or  want  of  or- 
dinary and  common  care  and  caution  that 
but  for  such  negligence  or  want  of  ordinary 
care  and  caution  on  his  part  the  misfortune 
would  not  have  happened.  In  the  first 
816  case,  the  plaintiff  would  be  ^entitled  to 
recover;  in  the  latter,  not;  as,  but  for 
his  own  fault,  the  misfortune  would  not  have 
happened." 

The  foregoing  is  what  was  quoted  in  Rail- 
road Co.  V.  Jones  and  Railroad  Co.  v.  Morris, 
and  was  all-sufficient  for  the  purposes  of 
these  cases  under  the  facts.  But  the  English 
judge,  in  his  opinion,  adds  this  important 
qualification  to  what  he  had  said :  "Mere  neg- 
ligence or  want  of  ordinary  care  or  caution 
would  not,  however,  disentitle  him  (the  plain- 
tiff) to  recover,  unless  it  were  such  that  but 
for  that  negligence  or  want  of  ordinary  care 
and  caution  the  misfortune  could  not  have 
happened;  nor,  if  the  defendant  might,  by 
exercise  of  care  on  his  part,  have  avoided 
the  consequence  of  the  neglect  or  carelessness 
of  the  plaintiff." 

"This,"  he  says,  "appears  to  be  the  result 
deducible  from  the  opinion  of  the  judges  in 
Butterfield  v.  Forrester,  11  East,  60;  Bridge 
V.  The  Grand  Junction  Railway  Co.,  3  M.  & 
W.  244;  Davies  v.  Mann,  10.  M.  &  W.  545; 
Dowell  V.  The  General  Steam  Navigation  Co., 
5  E.  &  B.  194,  E.  C.  L.  R.  vol.  85. 

Such  is  the  English  rule;  and  it  is  said  by 
Judge  CoolEy,  in  his  recent  treatise  on  Torts, 
that  it  has  been  accepted  by  the  courts  in 
this  country  with  few  exceptions.    See  Coolcy 
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on  Torts,  67S,  and  the  great  multitude  of 
American  cases  cited  in  a  note  as  following 
the  English  rule. 

In  a  case  decided  by  the  House  of  Lords 
very  recently  (1876),  on  appeal  from  the  ex- 
chequer chamber,  the  rule,  in  substantially 
the  same  form,  or  to  the  same  effect,  has 
been  reiterated.  Lord  Penzance^  in  deliver- 
ing the  judgment,  which  was  concurred  in, 
said :  "The  first  proposition  is  a  general  one, 
to  this  effect:  that  the  plaintiff  in  an  action 
for  negligence  cannot  succeed  if  it  is  found 
by  the  jury  that  he  has  himself  been  guilty  of 
any  negligence  or  want  of  ordinary  care, 
which  contributed  to  cause  the  accident. 

817  *''But  there  is  another  proposition 
equally  well  established,  and  it  is  a  qual- 
ification upon  the  first,  namely,  that  though 
the  plaintiff  may  have  been  guilty  of  negli- 
gence, and  although  that  negligence  may, 
m  fact,  have  contributed  to  the  acci- 
dent, yet,  if  the  defendant  could,  in  the 
result,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  mischief  which 
happened,  the  plaintiff's  negligence  will  not 
excuse  him."  And  his  Lordship  adds:  "This 
proposition,  as  one  of  law,  cannot  be  ques- 
tioned. It  was  decided  in  the  case  of  Davies 
v.  Mann  (10  M.  &  W.  545),  supported  in  that 
of  Tuff  v.  War  man  (5  C.  B.  N.  S.  573)  and 
other  cases,  and  has  been  universally  applied 
in  cases  of  this  character  without  questioa." 
Radley  v.  London  and  Northwestern  Railway 
Co.,  1  Appeal  Cases  (Law  Reports,  1875-6} 
754,  759. 

Although  there  is  some  conflict  in  the  Amer- 
ican decisions,  the  weight  of  authority  seems 
to  be  very  decidedly  in  favor  of  the  English 
rule,  and  the  rule  itself  appears  to  me  to  be 
a  just  and  reasonable  one.  It  cannot  be  ex- 
pected that  the  numerous  American  decisions 
on  this  subject  could  be  examined  within  the 
limits  of  this  opinion.  I  refer  again  to  the 
cases  cited  in  the  note  in  Cooley  on  Torts, 
ubi  supra,  and  content  myself  with  a  notice 
of  a  few  cases  cited  in  argument  by  the 
learned  counsel  for  the  defendant  in  error. 

In  the  opinion  of  the  court,  delivered  by 
Isham,  J.,  in  Trow  v.  Vt.  Central  R.  R.  Co., 
24  Verm.  R.  487,  495,  which  seems  to  bo  a 
well  considered  case,  and  has  been  often  cited 
with  approbation  in  other  cases,  it  is  said, 
that  when  there  has  been  mutual  negligence, 
and  the  negligence  of  each  party  was  the 
proximate  cause  of  the  injury,  no  action  what- 
ever can  be  sustained;  the  words  "proximate 
cause"  being  used  in  the  opinion  as  indicating 
negligence  occurring  at  time  the  injury  hap- 
pened.    In   such   case  no  action   can   be 

818  sustained  by  *either,  for  the  reason  that 
as    there    can    be    no    apportionment    of 

damages,  there  can  be  no  recovery.  So,  where 
the  negligence  of  the  plaintiff  is  proximate, 
and  that  of  the  defendant  remote,  or  consist- 
ing of  some  other  matter  than  what  occurred 
at  the  time  of  the  injury,  in  such  case  no 
action  can  be  maintained,  for  the  same  rea- 
son that  the  immediate  cause  was  the  act  of 
the  plaintiff.  Uunder  this  rule  falls  that  class 
of  cases  where  the  injury  arose  from  the 
want  of  ordinary  or  proper  care  on  the  part 


of  the. plaintiff  at  the  time  of  its  commissii 
On  the  other  hand,  when  the  negligence  of 
the  defendant  is  proximate,  and  that  of  the 
plaintiff  remote,  the  action  can  then  well  be 
sustained,  although  the  plaintiff  is  not  cn> 
tirely  without  fault.  This  seems  to  be  now 
settled,  says  the  judge,  in  England  and  in  this 
country.  Therefore,  if  there  be  negligence  on 
the  part  of  the  plaintiff,  yet  if  at  the  time 
when  the  injary  was  committed  it  might  have 
been  avoided  by  the  defendant  in  the  exercise 
of  reasonable  care  and  prudence,  an  action 
will  lie  for  the  injury.  In  support  of  these 
propositions  the  following  English  authori* 
ties  were  cited:  Davies  v.  Mann,  10  M.  & 
W.  545;  Mayor  of  Colchester  v.  Brooke,  53 
Eng.  C.  L.  339;  3  M.  &  W.  244,  and  other 
cases. 

In  the  case  often  cited  of  Kerwhaher  v. 
The  Cleveland,  Columbus  and  Cincinnati  R. 
R.  Co.,  3  Ohio  St.  R.  172,  it  is  said,  that  the 
liability  to  make  reparation  for  an  injury  by 
negligence  is  founded  upon  an  original  nnoral 
duty,  enjoined  upon  every  person,  so  to  con- 
duct himself  or  exercise  his  own  rights  as 
not  to  injure  another;  that  the  mere  fact 
that  one  person  is  in  the  wrong  does  not 
necessarily  discharge  another  from  the  dkie 
observance  of  proper  care  towards  him,  or 
the  duty  of  so  exercising  his  own  rights  as 
not  to  do  him  an .  unnecessary  injury;  and 
that  the  doctrine,  that  in  the  case  of  an 
injury  by  neghgence,  where  the  parties  are 
mutually   in   fault,   tne   injured  party   is  not 

entitled  to  redress,  is  subject,  as  appears 
819    from  *a  review  of  the  decisions  both  in 

England  and  in  this  country,  to  materiaJ 
quahficatioKS,  among  which  are  the  following: 
First,  the  injured  party,  although  in  the  fault 
to  some  extent  at  the  time,  may,  notwith- 
standing this,  be  entitled  to  reparation  in 
danaages  for  an  injury,  which  he  has  used 
ordinary  care  to  avoid ;  second,  when  the  neg- 
ligence of  the  defendant  in  a  suit  upon  such 
ground  of  action  is  the  proximate  cause  of 
the  injury,  but  that  of  the  plaintiff  only  re- 
mote, consisting  of  some  act  or  omission  not 
occurring  at  the  time  of  the  injury,  the  action 
is  maintainable. 

To  the  same  effect  are  the  following  cases: 
Northern  Central  Railway  Co.  v.  The  Stmte, 
use  of  Price  and  others,  17  Mary.  R.  8;  BaUi- 
more  and  Ohio  R.  R.  Co.  v.  State,  use  of 
Trainer  and  others,  33  Md.  R  542;  Brown  ▼. 
The  Hannibal  and  St.  Joseph  R.  R,  Co.,  $• 
Mo.  R.  461  (decided  in  1872)  ;  Central  R.  R. 
and  Banking  Co.  v.  Davis,  19  (}eo.  437;  IsMl 
V.  New  York  and  New  Haven  R.  R.  Co.,  25 
Conn.  556;  Macon  &  W.  R.  R.  Co.  v.  Davis, 
adm'r,  18  Geo.  679;  Herring  v.  IVil.  &  Ra- 
leigh R.  R.  Co.,  10  Iredell  (Law)  402;  Bait. 
&  Ohio  R.  R.  Co.  V.  Sherman's  adm'r,  30 
Gratt.  602;  and  same  plaintiff  v.  Whittington's 
adm'r,  30  Gratt.  805,  recent  decisions  by  this 
court,  have  an  important  bearing  on  the  case 
now  under  consideration,  as  illustrating  the 
doctrine  of  negligence  as  applied  to  railroad 
companies.  See  also  what  is  said  in  Shermavi 
&  Redfield  on  Neg.,  §§  25.  494  (3  ed.); 
Wharton    on   Neg.,   §   388. 

The   judgment   under    review   having  been 
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rendered  on  a  demurrer  to  evidence  and  in 
favor  of  the  demur ree.  I  am  not  unmindful 
of  the  familiar  rule  applicable  to  such  a  case. 
The  party  demurring  is  considered  as  admit- 
ting the  truth  of  his  adversary's  evidence, 
and  all  just  inferences  which  can  properly  be 
drawn  therefrom  by  a  jury,  and  as  waiving 
all  his  own  evidence  which  conflicts  with  that 
of  his  adversary,  and  all  inferences,  it 
880  would  seem,  *from  his  own  evidence  (al- 
though not  in  conflict  with  his  adver- 
sary's) which  do  not  necessarily  result  there- 
from. 4  Minor's  Ins.,  part  I,  749,  and  cases 
there  cited.  Most  of  the  Virginia  cases  on 
the  subject  are  referred  to  in  the  opinion  de- 
livered by  the  president  of  this  court  in 
Trout  V.  Va,  and  Venn.  R.  R.  Co.,  23  Gratt 
619. 

Judge  Stanard  in  his  opinion  delivered  in 
IVare  v.  Stephenson,  10  Leigh,  155,  161,  ap- 
proved by  this  court  in  the  case  last  above 
named,  speaking  of  the  inferences  which  the 
court  should  draw  from  the  evidence  on  de- 
murrer, observed  that  when  the  question  is 
whether  or  no  a  fact  ought  to  be  taken  as  es- 
tablished by  the  evidence,  either  directly  or  in- 
ferentially,  in  favor  of  the  demurrec,  he  did 
not  know  a  juster  test  than  would  be  furnished 
by  the  inquiry.  Would  the  court  set  aside 
the  verdict  had  the  jury  on  the  evidence  found 
the  fact?  If  the  verdict  so  finding  the  fact 
would  not  be  set  aside,  such  fact  ought  to  be 
considered  as  established  by  the  evidence  de- 
murred to. 

The  evidence  demurred  to  in  this  case  was 
introduced  wholly  by  the  plaintiff,  except  a 
brief  statement  made  by  a  witness  on  being 
recalled  by  the  defendant  after  he  had  testi- 
fied in  behalf  of  the  plaintiff.  This  state- 
ment is  material,  but  not  at  all  in  conflict 
with  the  evidence  introduced  by  the  plaintiff. 

It  appears  from  the  evidence,  that  on  the 
Sd  day  of  October,  1874,  the  plaintiff's  intes- 
tate, W.  W.  Anderson,  Sr.,  received  injuries 
by  collision  with  a  train  of  cars  of  the  defend- 
ant, from  the  effects  of  which  he  died  on 
the  5th  of  October  (same  month).  The  train 
by  which  he  was  struck  was  a  passenger  train, 
moving,  at  the  time  of  the  accident,  west- 
wardly,  and  approaching  Greenbay  station, 
in  Prince  Edward  county.  The  point  on  the 
track  at  which  he  was  struck  was  east  of  the 
station,  and  distant  therefrom  about  a  half 
mile.  The  schedule  time  for  the  arrival  of 
the     train     at     the     station     was     5     o'clock 

and  3  minutes  P.  M.  The  deceased 
821     *resided    about    three    miJes    from    the 

station,  which  he  visited  frequently,  and 
a  mile  and  a  half  from  the  railroad  track. 
There  was  a  road  which  led  from  the  station 
to  the  house  where  the  deceased  lived,  but  by 
going  along  the  railroad  track  for  about  a 
mile  and  then  diverging,  the  distance  to  his 
house  would  be  from  half  mile  to  three- 
quarters  of  a  mile  nearer.  The  railroad  track 
was  the  way  usually  travelled  by  deceased  in 
returning  home  from  the  station,  and  it  was 
the  habit  of  people  to  walk  along  the  track 
at  this  point.  There  was  no  proof,  however, 
that  the  deceased  or  any  other  person  had 
license  from  the  defendant  to  walk  along  the 


track  at  this  place,  or  that  the  defendant  had 
aay  knowledge  that  the  track  was  so  used. 

On  the  day  the  accident  occurred,  the  de- 
ceased was  at  the  station.  At  what  particular 
hour  he  arrived  does  not  appear;  but  it  does 
appear,  very  distinctly,  that  at  ten  minutes  be- 
fore 5  o'clock  he  left  the  station  to  return 
home.  The  time  of  his  departure  is  accu- 
rately flxed  by  the  testimony  of  the  plaintiff,  a 
son  of  the  deceased.  It  is  also  sufficiently 
certain  that  he  knew  the  schedule  time  for  the 
arrival  of  the  train  at  the  station  on  that  day. 
This  would  be  inferred  from  the  vicinity  of 
his  residence  and  the  frequent  visits  to  the 
station;  but  it  is  proved  by  two  witnesses 
that  when  he  was  about  leaving  the  station 
on  that  day  the  time  for  the  arrival  of  the 
train  was  announced  in  his  presence,  or  so 
near  to  him  that  he  might  have  heard  what 
was  said.  With  a  knowledge,  then,  that  the 
train  would  be  due  at  the  station  in  thirteen 
minutes,  he  got  upon  the  track  at  the  station 
and  walked  along  it  eastwardly  in  the  direc- 
tion from  which  the  expected  train  woul4 
come,  and  which,  if  he  kept  on  the  track,  he 
would  necessarily  meet,  the  train  being'  on 
time,  before  he  could  reach  the  point  at 
888  which  he  ♦would  leave  the  track  for 
his  house.  He  was  seen  by  a  witness 
at  the  station  to  walk  along  the  track  nntil 
he  entered  a  cut  in  the  road,  which  prevented 
the  witness,  in  the  position  he  occupied,  from 
observing  him  any  further. 

It  appears  that  the  road  from  the  station 
to  the  point  where  the  accident  occurred,  and 
for  several  hundred  yards  in  that  directioii, 
is  straight,  the  course  being  east  and  west, 
and  that  it  runs  mostly  through  cuts  with 
banks  on  either  side  some  four  or  fi»e  feet 
high,  and  that  there  are  several  intermediate 
crossings.  There  is  no  evidence  that  the 
deceased,  after  he  entered  the  cut  about  ten 
steps  from  the  station  was  seen  by  any  per- 
son until  he  was  discovered  on  the  track  by 
the  engineer.  The  account  given  by  the  engi- 
neer is,  that  when  the  train  was  about  half  a 
mile  distant  from  the  station,  and  moving 
with  a  speed  from  twenty  to  twenty-five  miles 
per  hour,  which  was  the  usual  speed,  and, 
unimpeded,  would  have  carried  the  train  to 
the  station  at  the  exact  time  (5  o'clock  and 
3  minutes  P.  M.)  fixed  by  the  schedule  for 
its  arrival,  he  discovered  a  man  lying  on  the 
track,  with  his  back  towards  the  advancing 
train,  and  about  seventy-five  or  one  hundred 
yards  from  it;  that  he  did  all  in  his  power  to 
stop  the  train — ^blew  "down  brakes,"  sounded 
the  alarm-whistle,  reversed  the  engine,  and 
threw  sand  on  the  track;  that  he  supposed  he 
reduced  the  speed  about  one-half,  but  could 
not  stop  the  train  before  it  struck  the  man  and 
knocked  him  from  the  track;  that  the  sun  was 
low  and  shone  directly  in  his  eyes;  that  when 
he  first  saw  the  man.  the  latter  had  his  back 
towards  him— his  body,  from  the  position  in 
which  it  was  lying,  presenting  the  figure  of 
the  letter  "U**,  so  that  he  could  see  neither 
his  hands  nor  his  feet;  that  he  (the  engineer) 
raised  up,  and  the  top  of  the  cab  then  pro- 
tected his  eyes  from  the  sun,  and  he 
♦could  then  see  more  distincHy  what  the 
object  was;   that   when   he   blew  "down 


677 


SI  GRATT. 


Virginia  Reports,  Annotated. 


8S4,  825,  8M 


brakes/'  and  also  gave  the  alarm- whistle,  the 
man  raised  up,  reclining  on  his  elbow,  faced 
the  train,  and  then  stretched  himself  out  on 
the  middle  of  the  track,  with  his  head  to- 
wards the  engine;  and  after  the  alarm-whistle 
was  given,  the  man  had  sufficient  time  to  have 
gotten  off  the  track  before  the  engine  reached 
the  spot  where  he  was  lying. 

It  was  further  proved  by  the  engineer,  that 
reversing  the  engine  is  the  last  resort  in 
stopping  a  train;  that  it  injures  the  engine, 
and  there  is  danger  in  upsetting  the  train; 
that  the  engine  to  which  the  cars  were  at- 
tached on  that  occasion  wal  new — a  good 
engine  and  in  perfect  order;  that  the  train 
wis  not  provided  with  the  improved  air- 
b-akes;  and  that  if  it  had  been,  he  might 
have  been  able  to  stop  the  train  a  little 
quicker,  but  not  soon  enough  to  have  pre- 
vented striking  the  man. 

Several  engineers  were  examined  as  wit- 
nesses to  show  the  distance  within  which  a 
train  moving  with  the  speed  at  which  the 
train  on  that  occasion  was  running  might  be 
stopped  by  the  engineer  in  charge,  and  there 
is  also  evidence  that  the  grade  of  the  road 
at  the  point  where  the  accident  occurred  is 
ascending;  but  it  is  perfectly  manifest,  and 
was  not  seriously  questioned  in  argument, 
that  the  train,  on  the  occasion  when  the  acci- 
dent occurred,  could  not  have  been  stopped 
by  the  engineer,  after  he  first  saw  the  man  on 
the  track,  before  it  came  in  contact  with 
him. 

If  this  were  all  the  evidence  in  this  case 
there  could  not  even  be  a  pretext  for  recovery 
of  damages  for  the  injury  complained  of;  for, 
up  to  this  point  in  the  evidence,  whatever 
may  be  said  of  the  conduct  of  the  plaintiff^s 
intestate,  no  negligence  is  proved  on  the  pan 
of  the  railroad  company  or  any  of  its 
824  agents  or  employees;  *and,  as  before 
stated,  negligence  is  the  gravamen  of 
the  action.  In  such  a  case  the  law  does  not 
impute  it.  It  lies  on  the  party  alleging  it  to 
prove  it. 

After  the  engineer  saw  the  man  on  the 
track  he  used  all  the  means  in  his  power, 
hazarding  even  the  safety  of  the  passengers 
in  suddenly  reversing  the  engine  to  avoid  in- 
juring him.  He  used  all  the  care,  skill  and 
diligence  which  the  situation  demanded,  but 
it  was  then  clearly  not  in  his  power  to  pre- 
vent the  accident. 

But  it  was  argued  with  much  earnestness 
that  although  it  might  be  that  the  engineer 
did  not  see  the  deceased  on  the  track  until  it 
was  too  late  to  avoid  the  collision,  he  might 
and  ought  to  have  seen  him  when  it  would 
have  been  in  his  power  to  stop  the  train  and 
prevent  the  mischief,  and  that  but  for  his 
negligence  in  not  keeping  a  look-out  he  could 
and  would  have  seen  him  in  ample  time  to 
have  checked  the  speed  of  the  train,  and,  if 
need  be,  tojiave  stopped  it  entirely. 

It  was  "the  duty  of  the  engineer  to  have 
watched  ahead  for  objects  on  the  track."  He 
admits  that  in  his  testimony.  It  was  prob- 
ably a  regulation  of  the  railroad  company. 
Whether  it  was  or  not,  the  law  imposed  the 
duty  on  the  company  as  a  carrier  of  persons. 


It  was  certainty  a  duty  which  the  company 
owed  to  them,  and  if,  from  a  negligent  fail- 
ure to  observe  and  perform  it,  an  accident  had 
occurred  by  which  a  passenger  sustained  in- 
jury, the  company  would  have  been  liable  for 
the  damage  to  such  passenger.  Whether  a 
railroad  company  owes  this  duty,  under  all 
circumstances,  to  persons  wrongfully  on 
its  road  need  not  be  decided  in  this  case.  Let 
it  be  conceded,  however,  that  the  defend- 
ant owed  this  duty  to  the  deceased;  the  in- 
quiry is,  was  there  neglect  of  that  duty  by 
the  defendant's  agents  and  servants,  and 
was  the  accident  which  happened  a  conse- 
quence of  that  neglect?  The  engineer  testi- 
fied that  he  was  at  his  post,  but  that  he  did 
not    and    could    not    see    the    deceased 

825  *on  the  track  in  time  to  prevent  the  col- 
lision because  his  vision  was  affected  by 

the  rays  of  the  sun,  which  at  that  hour  of  the 
day  shone  directly  in  his  face — ^the  course  of 
the  road  for  some  distance  being  east  and 
west.  On  the  other  hand,  several  witnesses 
testified  that  the  track  at  the  point  where 
the  deceased  was  lying,  and  for  several  hun- 
dred yards  eastward,  within  which  distance 
there  is  no  doubt  the  train  could  have  been 
stopped  by  the  engineer  with  convenience  and 
safety,  was  shaded  by  the  forest,  and  at  that 
distance  a  man  on  the  track  could  have 
been  distinctly  seen.  All  that  may  be  tnic, 
and  yet  the  statement  of  the  engineer  may 
also  be  true.  It  does  not  follow  that  because 
the  track  was  shaded,  as  stated,  the  sun  did 
not  shine  in  the  face  of  the  engineer  stand- 
ing at  his  post  These  witnesses  did  not  pre- 
tend that  they  made  their  observations  from 
every  intermediate  point  in  the  road.  Al- 
though the  sun  may  not  have  shone  in  the 
engineer's  face  at  one  or  more  points,  yet 
these  would  have  been  passed  in  an  almost 
inconceivably  short  time,  the  train  moving 
with  a  speed  of  twenty  or  twenty-five  miles 
per  hour,  and  thus  the  deceased,  in  the  posi- 
tion he  occupied,  may  have  escaped  the  ob- 
servation of  the  engineer,  although  on  the 
look-out  for  objects  on  the  track,  and  there- 
fore without  fault  on  his  part 

It  must  be  observed,  too,  that  the  imputing 
negligence  to  the  engineer  in  not  seeing  the 
deceased  sooner  is  based  upon  the  assump- 
tion of  the  very  important  fact  that  the 
deceased  was  on  the  track  when  the  train 
reached  the  first  point  from  which  an  object 
on  the  track  could  be  seen.  But  no  witness 
proves  this  fact,  so  essential  to  the  theory  of 
the  imputed  negligence.  It  is  impossible 
to  determine  from  the  evidence  whether  the 
deceased  was  on  the  track  or  not  when  the 
train  reached  the  first  point  from  which  it  is 
said  he  could  have  been  seen.  The  place 
where  he  was  lying  was  near  a  cut  in 

826  the    road,   and   *there    was   a    ditch    on 
either  side  of  the  track.     According  to 

the  evidence,  he  could  not  have  stood  on 
either  side  and  escaped  all  harm  from  the 
passing  train.  It  may  be  that  he  tiUmbJed 
upon  the  track  just  ahead  of  the  advancing 
train.  This  is  entirely  consistent  with  the 
favorite  theory  of  tjie  counsel  for  the  defend- 
ant in  error,  that  he  was  neither  drunk,  nor 
insane,    nor    voluntarily    remaining    on    the 
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track  when  the  train  came  upon  him,  but 
that  he  had  been  suddenly  smitten  by  some 
providential  visitation,  by  which  he  was  felled 
to  the  ground  and  rendered  helpless.  When 
he  left  the  station  he  was  seen  walking  upon 
the  track;  when  first  discovered  by  the  engi- 
neer he  was  still  upon  the  track,  and  in  the 
situation  which  has  already  been  described. 
Nothing  further  is  known  of  his  movements 
until  he  was  seen  by  the  engineer.  His  con- 
duct when  he  was  aroused  by  the  alarm- 
whistle  was  certainly  very  strange.  Unex- 
plained, it  certainly  has  the  appearance  of  the 
conduct  of  a  suicide  or  person  of  unsound 
mind.  TKe  evidence,  however,  would  seem 
to  forbid  such  a  conclusion.  He  was  a  man 
advanced  in  life — sixty-one  years  of  age, 
thrifty,  possessed  of  a  competent  livelihood, 
free  from  debt,  of  good  moral  character,  and 
happy  in  his  family  and  social  relations.  He 
was  never  suspected  of  insanity  by  any  who 
knew  him. 

It  may  be  that  he  was  intoxicated.  It  is 
true  that  no  witness  testified  to  having  seen 
him  drink  any  intoxicating  liquor  while  he 
was  at  the  station  on  the  day  the  accident 
occurred,  and  his  son  says  that  he  was  sober 
when  he  left  the  station.  But  it  was  proved 
that  there  were  two  stores  at  the  station,  at 
both  of  which  liquor  was  kept  for  sale.  His 
son  kept  one  of  the  stores.  His  father  was 
not  in  his  company  during  a  part  of  the  day. 
It  may  be  that  he  procured  liquor  from  the 
other  store,  or  some  other  place,  without  his 
son's  knowledge.  It  was  in  proof  that,  while 
not  a  man  of  dissipated  habits,  he  had  been 

known  to  drink  too  freely,  and,  in  fact, 
827    to   *get   drunk.     Possibly  he  may  have 

drank  too  much  before  he  left  the  sta- 
tion— the  effects  not  being  visible  to  others 
— ^and  he  may  have  been  thus  overcome  while 
walking  down  the  track  and  have  become 
stupefied.  He  wore  a  pair  of  tight  shoes, 
and  when  found,  after  the  accident,  he  had 
on  one  shoe  only.  It  was  proved  that  on  the 
preceding  Sunday  he  walked  In  the  same  pair 
of  shoes  to  a  prayer-meeting,  and  on  the  way 
he  took  off  his  shoes  and  walked  about  three- 
quarters  of  a  mile  with  his  socks  only  on  his 
feet.  May  it  not  be,  that  after  walking  a 
half-mile  on  the  track  he  sat  down,  pulled 
oflF  his  shoe  to  relieve  his  foot,  and  while  so 
situated  became  stupified  and  insensible  to  the 
dangers  which  threatened  him?  It  must  be 
confessed  that  these  are  all,  more  or  less, 
conjectures.  The  real  cause  of  his  strange 
conduct  will  probably  never  be  known  with 
any  degree  of  certamty;  but  there  are  two 
propositions  which,  in  my  judgment,  are  suffi- 
ciently established  by  the  evidence. 

First  But  for  the  negligence  or  want  of 
ordinary  care  and  caution  of  the  plaintiff's 
intestate  the  misfortune — the  loss  of  his  life 
—could  not  have  happened. 

He  was  in  fault  in  going  upon  the  track  of 
the  railroad.  The  defendant  was  the  owner 
in  fee  simple  of  the  road,  and  entitled  to  the 
full,  free,  exclusive  and  uninterrupted  use  of 
it.  This  the  deceased  knew.  He  had  no 
right  to  use  the  track  at  all  as  a  way  to  reach 
his  home,  but  he  entered  upon  it  on  this  occa- 


sion under  circumstances  which  indicated 
that  the  use  of  it  would  be  attended  with 
rather  more  than  ordinary  peril.  He  did  not 
attempt  merely  to  cross  the  track  when  no 
train  was  near,  nor  to  walk  alon^  it  when  no 
train  was  approaching;  but,  havmg  the  con- 
venience of  a  road  leading  directly  to  his 
house,  and  with  a  full  knowledge  that  the 
train  wopld  be  due  at  the  station  in  thirteen 
minutes  according  to  the  schedule  time,  he 
voluntarily  and  without  license  started 
upon    the    track    in    the    direction    from 

828  *which  the  expected  train  was  to  come, 
and   which,    if    it   arrived   at   the    usual 

time,  he  would  almost  necessarily  meet  be- 
fore he  reached  the  point  at  which  he  would 
leave  the  track  for  his  home.  But  for  this 
wrongful  and  incautious  conduct  on  his  part 
the  misfortune  which  befell  him  could  not 
have  happened. 

Second.  The  defendant  exercised  ordinary 
care  and  caution,  and  yet  could  not,  by  the 
exercise  of  such  care  and  caution,  avoid  the 
mischief  which  happened. 

It  is  not  necessary  to  recapitulate  the  evi- 
dence which  establishes  this  proposition.  It 
is  sufficient  to  say  that  the  engineer  did  not 
see  deceased  on  the  track  until  it  was  too  late,, 
notwithstanding  the  prompt  and  energetic  use 
of  all  the  means  in  his  power  to  avert  the 
mischief  which  happened,  and  that  he  did 
not  see  him  sooner  was  owing  to  causes  from 
which  no  negligence  in  the  defendant  or  its 
agents  can  be  properly  inferred. 

If  there  had  been  no  demurrer  to  the  evi- 
dence in  this  case,  and  the  jury  had  rendered 
a  verdict  for  the  plaintiff,  it  would  have  been 
the  duty  of  the  judge  presiding  at  the  trial 
to  set  aside  the  verdict,  on  the  ground  that 
the  evidence  was  plainly  insufficient  to  war- 
rant it. 

It  follows  that,  in  my  opinion,  the  judg- 
ment of  the  circuit  court  is  erroneous  and 
should  be  reversed,  and  the  final  judgment 
should  be  rendered  by  this  court  on  the  de- 
murrer to  evidence  in  favor  of  the  defendant 
(the  plaintiff  in  error  here). 

The  other  judges  concurred  in  the  opinion 
of  Burks,  J. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the   transcript  of   the  record  of  the 
judgment    aforesaid,    and    the    arguments    of 
counsel,  is  of  opinion,  for  reasons  stated 

829  in   writing  '^and   filed   with   the    record, 
that    the    matter   shown    in   evidence    to 

the  jury  is  not  sufficient  in  law  to  maintain 
the  issue  on  the  part  of  the  plaintiff  (defend- 
ant in  error  here),  and  that  the  said  judgment 
is  therefore  erroneous;  it  is  therefore  consid- 
ered, adjudged  and  ordered,  that  the  said 
judgment  be  reversed  and  annulled,  and  th«i.t 
the  plaintiff  in  error  recover  against  the  de- 
fendant in  error  the  costs  by  the  plaintiff  in 
error  expended  in  the  prosecution  of  the  writ 
of  supersedeas  aforesaid  here,  to  be  levied  of 
the  goods  and  chattels  of  the  intestate  in  the 
hands  of  the  defendant  in  error  to  be  admin- 
istered. 
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And  this  court  now  proceeding  to  render 
such  judgment  as  the  said  circuit  court  ought 
to  have  rendered,  it  is  further  considered,  ad- 
judged and  ordered,  that  the  plaintiff  take 
nothing  by  his  bill,  and  that  the  defendant 
go  ther^f  without  day,  and  recover  against 
the  plaintiff  the  costs  by  the  defendant  about 
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.  In  July,  1878,  the  prisoner  was  tried  on  this 
indictment,  and  the  jury,  not  ;«reeing  on 
their  verdict  on  the  first  day,  were  committed 
to  the  custody  of  the  sergeant  of  the  town, 
who  was  directed  to  keep  them  together,  with- 
out communication  With  any  other  person. 
Un  the  next  day  they  returned  their  verdict 


its    defence    expended,    to    be    levied    of    the    in   the   words    followinr  to-wit     "Vc!"^^^ 
g^oods    and    chattels   of    the    intestate    in   the    jury,  find  the  prisoner,  James  Jones   jruiltv  of 


hands  of  the  plaintiff  to  be  administered; 
which  is  ordered  to  be  certified  to ^  the  said 
circuit  court  of  the  county  of  Prince  Edward. 

JUDCMRNT  REVERSED. 


^0 


*Jones  V.   Commonwealth. 

November   Term,    1878,    Richmond. 


1.  Criminal  La^r — Indictment — Verdict  of 
Jnry.* — J  was  indicted  for  the  malicious  stabbing, 
&c.,  of  W,  with  intent  to  maim,  &c.  The  jury 
found  J  "fuilty  of  unlawful  cutting,  as  charged  in 
the  within  indictment,"  &c.  The  language,  "as 
charged  in  the  within  indictment,"  has  reference 
both  to  the  cutting  and  the  intent,  and  is  a  su&cient 
finding  of  the  intent  with  which  the  unlawful  act 
was  done,  to  meet  the  requirement  of  the  statute. 

a.  Same — ^Statute — Separation  of  Jnry.— The 
statute  having  dispensed  with  the  necessity  of  keep- 
ing the  jury  together  in  prosecutions  where  the 
penalty  cannot  be  death  or  confinement  in  the  pen- 
itentiary for  ten  years,  if  the  jury,  .in  a  prosecution 
for  malicious  stabbing,  &c.,  with  intent  to  kill,  &c, 
find  a  prisoner  guilty  of  unlawful  cutting  with  in- 
tent,' &c  Upon  a  motion  to  set  aside  the  verdict 
and  grant  a  new  trial  on  the  ground  of  the  separa- 
tion of  the  jury  before  the  verdict  was  rendered, 
the  court  is  not  bound  to  set  aside  the  verdict  for 
that  cause,  if  it  approved  the  verdict,  and  is  sat- 
isfied it  was  fairly  and  honestly  rendered,  and 
that  neither  the  commonwealth  nor  the  prisoner 
had  oeen  damnified  by  the  separation. 

8.  Pleadinv—Motion  to  Set  Aside  Verdict— 
Proofs. — Upon  a  motion  to  set  aside  the  verdict 
on  the  ground  of  the  separation  of  the  jury,  the 
prisoner  must  prove  the  separation  by  afiidavits  or 
proof  in  court,  and  the  offer  to  prove,  which  the 
court  refuses,  under  the  circumstances,  to  hear,  is 
not  sufficient  to  enable  the  appellate  court  to  act 
on  the  question.  The  exception  should  show  the 
proof. 

In  April,  1878,  the  grand  jury  for  the  cor- 
poration court  of  the  town  of  Danville  found 
an  mdictment  against  James  Jones;  that  he, 
on  the  27th  of  March,  1878,  in  and  upon  one 
Henry  Clay  White  did  make  an  assault,  and 
him,  the  said  Henry  Clay  White,  feloniously 

and  maliciously  did  stab,  cut  and  wound, 
881     with  *intent  the  said  Henry  Clay  White 

then  and  there  to  maim,  disfigure,  dis- 
able and  kill,  &c. 

'Criminal  Law — Jury — Statute — Separa- 
tion.— In  Jones  v.  Commonwealth,  79  Va.  213,  the 
headnote  reads,  "where  the  offence  tried  is  not  pun- 
ishable with  death,  or  ten  years  confinement  in  the 
penitentiary  an  objection  that  the  jury  were  allowed 
to  separate  has  no  merit,  though  the  court  may  have 
ordered  that  they  be  boarded  at  a  hotel  during  the 
trial." 


unlawful  cuttmg,  as  charged  in  the  within  in- 
dictment, and  fix  the  term  of  his  imprisonment 
at  one  year  in  the  penitentiary." 

The  prisoner  thereupon  moved  the  court  to 
set  aside  the  verdict  and  grant  him  a  new 
tnal  on  the  said  mdictment,  on  the  ground 
that  the  verdict  was  contrary  to  the  law  and 
ev-idence;  but  the  court  overruled  the  motion, 
lo  which  opinion  of  the  court  the  prisoner 
excepted,  and  asked  the  court  to  certify  the 
facts  proven ;  but  the  evidence  being  conflict- 
ing, the  court  refused  to  certify  the  facts. 

The  prisoner  then  moved  the  court  to  set 
aside  the  verdict  and  grant  him  a  new  trial, 
upon  the  ground  that  the  jury  separated  be- 
fore rendering  their  verdict;  but  no  witness 
having  been  introduced,  and  no  evidence  of- 
fered to  show  that  the  jury  had  separated,  and 
the  court  deeming  this  to  be  a  case  in  which 
malicious  cutting  was  not  shown,  overruled 
the  motion.  And  five  days  after  the  motion 
was  made  and  after  the  court  had  delivered  its 
judgment  on  such  motion,  the  prisoner  of- 
fered then  to  prove  such  separation;  but  the 
court  refused  to  hear  evidence  after  its  judg- 
ment had  been  rendered.  And  the  prisoner 
again  excepted. 

The  prisoner  then  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  verdict  did  not 

fi«o  f  I  "^  5i?^  '"**^"^  "^'^^  ^^»<^^  *^e  unlaw- 
888    ful  cutting  was  done,  nor  sUte  *the  name 

1  j°^^"^  person  cut.  But  the  court  over- 
ruled the  motion;  and  the  prisoner  again 
excepted.  ^ 

.  The  court  having  sentenced  the  prisoner 
m  accordance  with  the  verdict,  he  applied  to 
a  judge  of  this  court  for  a  writ  of  error: 
which  was  allowed.  ' 

B.  B.  Bouldin,  for  the  prisoner, 
wealth  '^"^'^^^"^^'*^''«''    ^or    the    common- 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  indictment  for  an  assault  and 
felonious  and  malicious  stabbing,  cutting  and 
wounding  with  intent  to  maim,  disfigure,  dis- 
able and  kill.  It  was  competent  for  the  jury 
under  this  indictment  not  only  to  have  ac- 
quitted the  accused  of  maliciously  doing  the 
act  charged,  and  to  have  convicted  him  of 
unlawfully  doing  it  with  intent  as  aforesaid 
but  It  was  also  competent  for  them  to  acquit 
him  of  the  felony  and  to  convict  him  of  a 
misdemeanor  only.  Canada's  case,  22  Gratt 
899.  The  jury  by  their  verdict  found  "t"he 
prisoner  pr«ilty  of  unlawful  cutting,  as  chareed 
in  the  within  indictment,  and  fix  his  term  of 
imprisonment  at  one  year  in  the  penitcnti- 
dry. 

It  is  assigned  as  error  that  the  verdict  does 
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not  find  the  intent  to  maim,  disfigure,  &c., 
which  is  necessary  to  constitute  felony.^^  In 
Canada's  case,  supra,  the  verdict  was.  "We, 
the  jury,  find  the  prisoner  not  guilty  of  the 


for  that  offence  he  might  have  been  punished 
with  ten  years'  confinement  in  the  pemtentiary. 
The  court,  therefore,  very  properly  charged 
the   sergeant  to   keep  the   jury   together,   al- 


malicious  cutting  and  wounding,  as  charged  ^  though  the  charge  of  malicious  cutting  in- 
in  the  indictment."  That  was  construed  to  eluded  the  charge  of  unlawful  cuttmg,  an  of- 
bc  a  finding  of  not  guilty  of  a  felony ;  and  |  fence  for  which  the  prisoner  could  not  be 
therefore  the  words  "as  charged  in  the  in-  -  punished  with  confinement  in  the  penitentiary 
dictmcnt"  must  have  been  understood,  as  used    for  ten  years.     Canada's  case,  22  Gratt.  899. 


in  that  connection,  with  reference  to  the  in- 
tent charged  in  the  indictment  and  as  nega- 


If  that  was  not  done,  and  the  jury  separated 
before  they  rendered  their  verdict  convicting 


with  more  than  five  vearF  m  the  penitentiary* 
is  the  court  bound  to  set  aside  the  verdict  for 
that  cause,  whatever  may  be  the  state  of  the 


tiving  it  They  could  not  be  understood  as  nega- i  the  prisoner  with  unlawful  cutting,  with  in- 
tiving  the  act  of   wounding,   for  the   verdict    tent.  &c.,  an  offence  which  cannot  be  punished 

proceeds:     "but  guilty  of  an  assault  and     "'"'^  "*— ~  "^  '—  "*"  "  " 

833    battery,  as  ♦charged  in  the  indictment" — 

evidently  having  reference  to  the  act  of  ^      *     ,   .     .  .,  .     ^ 

wounding,  and  not  to  the  intent,  in  this  con-  case?  And  is  it  error  if  it  docs  not.  for 
ncction;  because  the  jury,  by  the  clause  just  which  its  judgment  must  be  reversed?  Has 
preceding,  had  negatived  the  intent  by  finding  ij  no  discretion?^  It  may  approve  of  the  ver- 
that  the  act  of  wounding  was  not  felonious; 
and  it  was  so  construed  by  the  court. 

We  are  of  opiition.that  in  this  case  the  lan- 
guage "as  charged  in  the  within  indictment" 
has  reference  both  to  the  cutting  and  the 
intent,  and  that  it  is  a  sufficient  finding  of 
the  intent  with  which  the  unlawful  cutting 
was  done  to  meet  the  requirement  of  the  stat- 
ute. Randall's  case,  24  Gratt.  644,  is  not  in 
point,  as  the  verdict  of  the  jury  did  not  refer 
to  the  charge  as  made  in  the  indictment  at 
all. 

But  it  is  also  assigned  as  error  that  the 
jury  were  not  kept  together,  but  separated  be- 
fore they  rendered  their  verdict,  and  that  the 
court  overruled  a  motion  for  a  new  trial  on 
that  ground. 

The  act  of  assembly  which  provides  for  the 
suitable  board  and  lodging  of  a  jury,  when  in 
a  criminal  case  they  are  kept  together  be- 
yond the  day  on  which  they  are  impanneled, 
expressly  declares  that  "where  the  punishment 
cannot  be  death,  or  confinement  in  the  peni- 
tentiary ten  years,  the  jury  shall  not  be  kept 
together,  but  shall  be  treated  as  jurors  m 
civil  cases,  unless  the  court  direct  other- 
( Matthews  New  Crim.  Procedure,  p 


wise. 


diet;  may  be  well  satisfied  that  it  is  supported 
by  the  evidence  that  the  acts  charged  to  have 
been  done  were  not  done  maliciously,  but  un- 
lawfully, and  that  therefore  the  prisoner 
could  not  be  punished  by  confinement  in  the 
penitentiary  ten  years;  and  that,  therefore, 
the  offence  of  which  the  prisoner  was  guilty 
was  not  an  offence  upon  the  trial  of  which 
the  law  required  that  the  jury  should  be 
kept  together.  He  is  satisfied  that  the  verdict 
does  no  injustice  to  the  prisoner  or  to  the 
commonwealth,  but  is  according  to  the  very 
right  of  the  case,  and  that  consequently  tho 
jury  have  acted  fairly  and  honestly,  and  that 
if  they  separated  they  could   not  have  been 

subjected  by  reason  thereof  to  any  im- 
836    proper  influence,  ♦and   were  not  more 

exposed  to  such  influences  than  they 
would  have  been  if  the  prisoner  had  been  in- 
dicted for  the  offence  only  of  which  he  is  con- 
victed— in  which  case  they  would  have  been 
permitted  by  the  express  terms  of  the  law  to 
separate.  These  are  facts  and  circumstances 
under  which  the  court  overruled  the  prisoner's 
motion  to  set  aside  the  verdict  and  grant  him 
a  new  trial:  and  although  the  court  might 
have  deemea  it  proper,  in  the  mamtenance  of 
its  authority,  to   have  imposed  some  penalty 


91.)  If  the  prisoner  had  been  only  indicted  ■  upon  the  sergeant  or  juror,  if  it  appeared  that 
for  unlawful  cutting,  with  intent,  &c.,  the  \  they  disobeyed  his  instructions,  we  are  of  opin- 
oflFence  of  which  he  has  been  convicted  by  i  ion  that  if  the  fact  is,  as  alleged  by  the  pris- 
the  verdict  of  the  jury  and  the  sentence  of ;  oner,  that  the  jury  separated  before  rendering 


the  court,  the  jury  could  not  have  been  kept 
together    under    this    law,    unless    the    court 
otherwise   directed,   because   for   that   offence 
he  could  not  be  punished  with  ten  years'  con- 
finement   in   the    penitentiary.      And    if    the 
court  directed  that  they  should  be  kept   to- 
gether,  and    its   order   was   not   carried   out, 
the  court  would   not  be  bound  to   set  aside 
the  verdict  for  that  cause,  if  It  approvea 
834    ♦of   the  verdict,  and  was  satisfied  that 
it  was  fairly  and  honestly  rendered,  and 
that  the  commonwealth  had  received  no  detri- 
ment,  and    that    the   prisoner   had    not    been 
damnified,  by  the  separation  of  the  jury;  al- 
though it  might  deem  it  proper,  to  maintain 
the  authority  of  the  court,  to  impose  a  penalty 
ujwn  the   sergeant  or  the   disobedient  jtiror, 
whoever  was  in  fault. 

But  in  this  case  the  prisoner  was  charged 


their  verdict,  the  court  was  not  bound  under 
the  circumstances  detailed  to  set  aside  the 
verdict,  and  that  the  overruling  of  the  motion 
for  that  purpose  is  not  an  error  for  which 
the  judgment  should  be  reversed  and  a  venire 
faciei  de  novo  awarded. 

But  the  court  is  further  of  opinion  that  the 
prisoner  has   wholly    failed  to  set   forth   any 
ground  for  his  motion.     He  has  furnished  no 
proof  of  his  allegation  that  the  jury  were  not 
kept  together.     He  ought  to  have   furnished 
evidence  of  the  fact  as  the  basis  of  his  motion, 
in  the  shape  of  affidavits,  or  some  other  form. 
The  allegation  that  he  merely  offered  to  prove 
it,  after  the  court  had  decided  the  question 
and  overruled  his  motion,  and  refused  to  re- 
open  the  case  to  hear  his  testimony,  is  not 
sufl^cient.     He   ought   to    have   exhibited   his 
testimony  and  embodied  it  in  a  bill  of  excep- 


by  the  indictment  with  malicious  cutting,  and    tions,  so  as  to  put  the  appellate  tribtinal  m 
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possession  of  it,  that  it  might  judge  for  itself 
whether  it  established  what  he  alleges.  Upon 
the  whole,  the  court  is  of  opinion  that  there 
is  no  error  presented  by  the  record  for  which 
the  judgment  should  be  reversed.  Let  it  be 
affirmed. 

Christian,  J.,  dissented. 
Judgment   affirmed. 
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*Jones  V.  The  Commonwealth. 

November   Term,    1878,    Richmond. 


1.  Criminal  La^w — Conspiracy — Joint  Indict- 
ment.*— When  two  persons  are  indicted  jointly  for 
a    conspiracy    to   prosecute   another    for    a    larceny. 


neither  of  them  is  entitled  to  a  separate  trial. 

2.  Same — Same — Declaration*  of  Co-Con- 
•plratora — "When  Admlaalble.t — In  such  a 
case  where  both  are  on  trial  the  confessions  of 
one    of   them   in    the    absence   of   the    other,    made 

.  after  the  conspiracy  charged  in  the  indictment  was 
completed  and  ended,  are  properly  admitted  as 
evidence.  And  when  all  the  evidence  has  been 
introduced,  the  court  should  then  instruct  the  jury, 

'  'Criminal  Laifr — Joint  Indlctntent — Sev- 
eral Trials. — In  Commonwealth  v.  Lewis  &  Diviney, 
25  Gratt.  942,  it  was  held  that  the  statute  which,  chang- 
ing the  common  law,  allowed  persons  in  a  joint  in* 
dictaient  for  felony  at  their  election  to  have  a  joint  or 
«everal  trial,  did  not  apply  to  misdemeanors.  In  Cur- 
ran's  Case,  7  Cratt.  619,  627,  it  was  held  that  this 
statutory  right  of  election  in  cases  of  felony  is  sub- 
ject to  the  right  of  the  commonwealth,  to  try  the  ac- 
cused severally  notwithstanding  they  may  elect  to  be 
tried  jointly. 

tSame — Conspiracy — Admissibility  of  Ev- 
idence of  Declaration  of  Co-Consplrator. — 
<In  Hunter's  Case,  7  Gratt.  641,  it  was  held  that  con- 
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that,  in  passing  upon  the  guilt  of  the  other  party, 
they  must  discard  from  their  consideration  the  said 
admissions,  they  having  been  made  after  the  con- 
spiracy was  completed  and  ended. 

8.  Same — Same — Flndlngrs  Necessary  *or 
Verdict  of  Gnllty. — ^In  such  case  the  jury  cannot 
find  either  party  guilty  of  the  conspiracy  as  charged 
in  the  indictment,  unless  they  believe  from  the  evi- 
dence that  there  was  an  agreement  of  mind  be- 
tween the  two  to  do  and  perform  the  matters  and 
things  as   charged  in   the  indictment. 

4.  Same — Appeal. — In  such  case,  both  the  defend- 
ants having  been  found  guilty,  one  of  them  applies 
for  a  new  trial,  which  is  overruled,  and  he  obtains 
a  writ  of  error.  The  other  does  not  apply  for  a 
new  trial,  and  there  is  a  judgment  against  him. 
The  judgment  may  be  reversed  as  to  the  one  who 
appeals,  without  reversing  the  judgment  against 
the  other,  who  did  not  apply  for  a  new  trial. 


The  case  is  fully  stated  in  the  opinion  of  the 
court  delivered  by  MoNCURa^  P. 

H.  H.  Marshall  and  S.  M.  Page,  for  the  ap- 
pellant. 

the    common- 


The    Attorney-General,    for 
wealth. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
hustings  court  of  Manchester,  convict- 
887  ing  Junius  E.  Jones  and  *RoyaIl  Haxall 
on  an  indictment  for  conspiracy,  in  which 
indictment  it  was  charged  that  the  accused,  on 
the  18th  day  of  March,  1878,  at  the  said 
city  of  Manchester  and  within  the  jurisdic- 
tion of  the  hustings  court  of  said  city,  "un- 
lawfully devising  and  intending  one  Sally 
Cousins  to  charge  and  convict  of  the  larceny 
of  a  certain  lot  of  railroad  iron,  the  property 
of  the  Riclimond  and  Danville  Railroad  Com- 

fessions  or  admissions  of  an  accomplice  in  a  felony,  |  pany,  and  to  subject  (and  did  subject)  the  said 
made  after  the  commission  and  completion  of  the  of- 
fence, are  not  competent  evidence  against  a  prisoner, 
even  though  a  previous  conspiracy  and  combination  be- 
tween the  prisoner  and  the  accomplice  to  commit  the 
felony  has  been  proved.    In  Oliver's  Case,  77  Va.  590, 
it  was  decided  that  though  conspiracy  has  been  proved, 
statements  of  a  conspirator  made  after  the  object  of 
the    conspiracy    is    accomplished,    are    inadmissible    to 
criminate    his    co-conspirator.      In    Sands'    Case,    21 
Gratt.    871,    the    headnote   says   that   upon   an    indict- 
ment against  a  person   for  a  conspiracy  to  commit  a 
felony,   or  for  the   felony  so   actually  committed,   the 
acts  and  declarations  of  another  of  the  conspirators, 
though  not  in  the  presence  of  the  prisoner  or  after- 
wards reported  to  him,  are  evidence  against  him;    and 
this  though   the  acts   and   declarations   were   done  or 
made  oefore  the  prisoner  became  a  party  to  the  con- 
sinracy,  if  done  or  said  in  furtherance  of  the  common 
object.     In   order  that  such  evidence  may  be  admis- 
sible, it  must  be  shown  first  that  the  persons  whose 
acts  or  declarations  are  sought  to  be  made  evidence, 
were   at   the   time   of   making   or   doing   them,   them- 
selves conspirators;     and  second  that  they  were  said 
or  done  in  furtherance  of  the  object  of  the  conspiracy, 
bee  also  Williamson   v.    Comm.,   4   Gratt.   547;     Dan- 
ville Bank  v.  Waddill,  31  Gratt.  469  and  note;    Cain*s 
Case,   20    W.   Va.   694;     Brown's   Case,   86   Va.    935; 
Martin's   Case,    2    I^eigh    745;     6   Am.    &    Eng.    £nc. 
I<aw   571  and  867. 


Sally  Cousins  to  a  criminal  prosecution 
(wherein  the  said  Sally  Cousins  was  duly 
acquitted),  did  unlawfully  conspire,  combine, 
confederate  and  agree  among  themselves,  and 
that  in  pursuance  of  and  according  to  the 
conspiracy,  combination,  confederacy  and 
agreement  aforesaid,  so  as  aforesaid  had, 
they,  the  said  Junius  E.  Jones  and  Royall 
Haxall,  did  falsely  accuse  the  said  Sally  Cous- 
ins of  the  larceny  of  certain  railroad  iron  as 
aforesaid,  and  did  undertake  to  make  and 
fabricate  certain  signs  and  evidences  by 
which  to  convict  the  said  Sally  Cousins  of  the 
larceny  aforesaid,  and  did  then  and  there  in* 
troduce  said  false  evidence  before  his  honor, 
the  mayor  of  the  city  of  Manchester,  upon 
the  trial  of  Sally  Cousins  for  the  larceny  as 
aforesaid,  on  a  warrant  sworn  out  by  said 
J.  E.  Jones  in  furtherance  and  pursuance  of 
the  conspiracy,  &c.,  aforesaid,  against  the 
peace  and  dignity  of  the  commonwealth  of 
Virginia."  The  accused  pleaded  not  guilty 
to  the  said  indictment;  and  Junius  E.  Jones 
moved  the  court  for  a  several  trial  thereon; 
which  motion  the  court  overruled.  Where- 
upon the  case  was  tried  by  a  jury,  which 
found  both  of  the  accused  guilty  as  charged  in 
the  indictment,  and  assessed  the  fine  of  said 
Junius  E.  Jones  at  ten  dollars  and  of  the  said 
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Royall  Haxall  at  five  dollars.  The  said  Junius 
E.  Jones  moved  the  court  to  set  aside  the  ver- 
dict against  him  and  grant  him  a  new  trial; 
which  motion  the  court  overruled.  The 
838  said  Royall  *Haxall,  by  counsel,  an- 
nounced that  he  had  nothing  further  to 
say.  And  thereupon  judgment  was  rendered 
by  the  court  against  the  accused  according  to 
the  said  verdict  and  for  the  costs  expended  in 
the  prosecution.  The  said  Junius  E.  Jones  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  to  the  said  judgment;  which  was  ac- 
cordingly awarded. 

There  are  three  assignments  of  error  in  the 
petition  for  a  writ  of  error  in  the  case,  as 
follows,  to-wit: 

1.  In  the  court's  refusing  to  allow  the  peti- 
tioner a  separate  trial,  as  objected  to  in  bill 
of  exceptions  No.  1. 

2.  In  admitting  the  illegal  testimony  set 
forth  in  bill  of  exceptions  No.  2. 

3.  In  overruling  his  motion  for  a  new  trial, 
as  set  forth  in  bill  of  exceptions  No.  3. 

We  will  proceed  to  consider  the  questions 
arising  on  these  assignments  of  error  in, the 
order  in  which  they  are  made. 

1.  In  the  court's  refusing  to  allow  the  peti- 
tioner a  separate  trial,  as  objected  to  in  bill 
of  exceptions  No.  1. 

It  is  stated  in  that  bill  "that  on  the  trial 
of  the  case  the  prisoner,  Junius  C.  Jones, 
before  pleading,  moved  the  court  to  permit 
him  to  sever  from  the  other  defendant,  that  he 
might  be  tried  separately  and  apart  from  the 
said  other  defendant  for  the  offence  charged 
against  them  jointly  in  the  indictment,  which 
motion  the  court  overruled  and  required  the 
defendants  to  go  into  trial  jointly,  as  they 
were  indicted;"  to  which  ruling  of  the  court 
the  defendant,  Jones,  by  his  counsel  excepted. 
This  question  has  already  been  expressly 
decided  by  this  court  in  the  case  of  The  Com- 
monwealth V.  Lewis  &  Diviney,2^  Gratt  938; 
in  which  it  was  held  that  where  two  persons 
have  been  indicted  jointly  for  a  misdemeanor 
they  cannot  claim  any  right  to  be  tried  sepa- 
rately. It  is,  therefore,  only  necessary,  on  this 
branch  of  the  subject,  to  refer  to  that  case, 

and  we  are  of  opinion  that  the  court 
889    ♦below  did  not  err  in  refusing  to  allow 

the  petitioner  a  separate  trial  as  afore- 
said. See  also  1  Bishop  on  Cr.  Pr.,  §  963,  as 
to  the  offence  of  conspiracy  in  respect  to  sep- 
arate trial.  Then  as  to  the  next  assignment 
of  error,  viz : 

2.  In  admitting  the  illegal  testimony  set 
forth  in  bill  of  exceptions  No.  2. 

It  is  stated  in  that  bill  "that  on  the  trial 
of  the  case  the  Commonwealth  introduced 
as  witness  one  James  B.  Fitzgerald,  police- 
man of  the  city  of  Manchester,  and  offered  to 
prove  by  him  that  on  the  morning  of  the 
20th  of  March,  1878,  before  7  o'clock,  while 
one  Haxall,  one  of  the  defendants  in  this 
cause,  was  standing  in  front  of  the  market- 
house,  said  Haxall  admitted  and  stated  to 
him  and  to  others  in  his  presence,  in  front  of 
the  market-house  in  Manchester,  said  Haxall 
being  then  out  on  bail  on  the  charge  of  lar- 
ceny, whilst  the  defendant  J.  E.  Jones  was 
absent,  that  he,  said  Haxall,  did  not  steal  the 


iron ;  Mr.  Jones  gave  it  to  him  to  put  it  where 
it  was  found,  and  gave  him  drinks,  and  prom- 
ised to  pay  him  for  doing  it;  that  he  did  put 
it  where  it  was  found,  as  he  had  promised 
Jones  to  do;  and  that  said  Haxall  made  this 
statement  voluntarily,  without  any  inducement 
or  threat  being  used  by  the  policeman  or  any 
one  else.  The  court  being  of  opinion  that 
the  evidence  was  admissible  as  evidence  on  the 
joint  trial,  and  stating  that  the  court  would 
instruct  the  jury  as  to  the  force  and  effect  of 
said  evidence  in  relation  to  said  Jones,  allowed 
the  same  to  be  given  to  the  jury.  To  the  in- 
troduction of  this  testimony  the  defendant 
Jones,  by  his  counsel,  objected,  and  moved 
the  court  to  reject  it,  said  admissions  or  dec- 
larations not  being  made  in  his  presence,  but 
the  court  overruled  the  motion  and  permitted 
said  admissions  and  declarations  to  go  to  the 
jury.  To  this  ruling  of  the  court  the  prisoner, 
by  his  counsel,  excepted." 
We  are  of  opinion  that  the  court  below  did 
not  err  in  the  said  ruling.     The   said 

840  admissions      and      declarations      ♦were 
legal  evidence  in  the  case,  because  they 

tended  to  prove  that  the  defendant  who  made 
them  was  guilty  of  the  joint  offence  charged 
in  the  indictment  against  him  and  the  other 
defendant,  though  they  did  not  tend  to  prove 
that  the  other  defendant  was  guilty  of  the  said 
offence.  On  a  joint  trial  of  an  indictment 
against  several  for  the  same  offence  any 
legal  evidence  that  tends  to  prove  the 
guilt  of  either  of  said  defendants  of  said 
offence  is  admissible  evidence  on  the  said 
trial,  though  it  may  not  tend  to  prove  the 
guilt  of  any  of  the  other  defendants.  The 
court  can  and  ought  to  prevent  any  difficulty 
on  the  subject  in  the  minds  of  the  jury  in 
such  a  case  by  an  instruction  which  the  court  in 
said  bill  of  exceptions  No.  2  announced  an 
intention  to  give,  and  which  was  afterwards 
actually  given,  as  appears  in  the  next  bill  of 
exceptions.  Then  as  to  the  next  and  last  as- 
signment of  error,  viz: 

3.  In  overruling  the  said  motion  for  a  new 
trial,  as  set  forth  in  bill  of  exceptions  No.  3. 

It  is  stated  in  that  bill  "that  on  the  trial 
of  this  case,  after  the  witnesses  had  been 
heard  and  the  jury  had  rendered  their  verdict, 
the  defendant  Jones  moved  the  court  to  set 
aside  said  verdict  as  to  himself,  and  award 
him  a  new  trial  upon  the  ground  that  it  was 
contrary  to  the  evidence;  which  motion  the 
court  overruled  and  proceeded  to  render  judg- 
ment upon  said  verdict  against  said  defendant 
To  which  ruling  the  judgment  of  the  court 
the  said  defendant  excepted,  and  prayed  the 
court  to  sign  and  seal  the  said  bill  of  excep- 
tions, and  to  certify  the  facts  proved  upon 
said  trial,  all  of  which  was  accordingly  done, 
and  the  court  certified  that  the  following  were 
the  facts  proved,  viz: 

"That  the  defendant  Jones  resides  in  Man- 
chester, and  is  an  employee  of  the  Richmond 
and  Danville  Railroad  Company;  that  he  is 
a  special  policeman,  and  duly  sworn  in  as 
such      by    the    authorities    of  the  city; 

841  that     on     ^the     18th    of     March,     1878, 
in  said  city,  he  went  to  one  R.  J.  Cooper 

(a  witness  who  testified  in  this  case),  and 
said    the    Richmond    and    Danville    Railroad 
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Company  had  been  losing  old  iron,  brass,  &c ; 
that  he  was  anxious  to  catch  the  parties  who 
had  stolen   it,  and  wanted  some  one   to   aid 
him,  and  asked  said  Cooper  if  he  knew  of 
any    negro    who    would    betray    his    color; 
Cooper  told  him  of  one  *Red  Sam,'  but  said 
he  thought  Sam  had  gone  to  Richmond,  but 
that  there  was  a  negro  named  Haxall,   who 
was   a   great   scoundrel,   and   that    he   might 
answer  his  purpose;  that  on  the  same  day  he 
went  to  a  bar-room  kept  by  a  colored  man 
and  enquired  for  Haxall,  and  was  told  by  the 
bar-keeper  that   Haxall   was   not  there;   that 
later  in  the  day  the  bar-keeper  seeing  Jones 
on  the  street,  called  him,  and  told  him  that 
Haxall  was  there  in  his  bar-room;  Jones  went 
there     to     see     him     (Haxall),     and     called 
him  into  the  street,  where  they  held  a  conver- 
sation, and  afterwards  came  back  in  the  bar- 
room  and   took   a   drink   together,   and   then 
left  the   house  together;   bar-keeper  did  not 
hear  any   of   their  conversation;   that   after- 
wards said  Jones  and  Haxall  went  to  see  the 
mayor  of  said  city,  and  enquired  if   Haxall 
would   run  any  risk  if  he  assisted  Jones   in 
setting  a  trap  to  catch  some  thieves  who  were 
stealing  old  iron,  brass,  &c.,  from  the  Rich- 
mond  and   Danville   RaSiroad   Company;   the 
mayor  told  them  that  it  was  not  unlawful  to 
set  a  trap  to  catch  a  thief,  but  that  he  was 
not  in  the  habit  of  giving  advice  in  such  mat- 
ters;  the   mayor   further  stated  that   Haxall 
seemed  very  uneasy  and  disturbed  as  to  how 
far   he    would    lay   himself    liable   by   aiding 
Jones;    that    Jones    seemed    possessed    with 
a  great  desire  to  catch  the  tlueves,  and  was 
very  zeateus,  and  seemed  to  think  it  would 
be  something  to  his  credit  to  accomplish  this; 
that  after   that,  at  night    (the   night  of*  the 
same  day),  they  were  seen  together  on   the 

platform  near  the  old  depot-house  in 
848    the    company    *of    a    Mr.    Phaup,    the 

freight  agent,  and  the  premises  of  Sally 
Cousins  could  not  be  seen  from  this 
point;  and  that  afterwards  Jones,  Phaup 
and  Haxall  were  seen  near  the  old  scrap-iron 
pile  of  said  Richmond  and  Danville  Railroad 
Company;  that  Haxall  asked  for  some  old 
samples  of  iron;  that  Jones  asked  Phaup  for 
them,  and  Phaup  gave  him  two  old  fish- 
plates; that  afterwards,  about  85^  o'clock  of 
the  18th,  Haxall  went  to  the  house  of  Sally 
Cousins,  in  said  city,  with  a  bag  under  his 
arm,  and  met  Sally  Cousins  in  her  yard,  and 
said  to  her,  I  am  a  man  of  business  to- 
night; that  he  dealt  in  old  iron,  rags,  brass, 
&c. ;  asked  her  if  she  had  any  for  sale;  that 
he  made  two  trips  to  Richmond  a  night; 
she  told  him  to  go  away,  she  had  none,  she 
never  sold  old  rags  or  iron  in  her  life ;  that 
Sally  Cousins  went  to  one  Coleman's,  a  col- 
ored person's,  a  short  distance  from  her 
house,  and  was  playing  in  the  house 
with  a  negro  man;  she  ran  out  of  the  door 
into  the  street,  and  into  the  arms  of  a  white 
man,  and  saw  it  was  Mr.  Jones,  and  ex- 
claimed, 'I  am  safe  now,  I  am  in  the  arms  of 
a  white  man';  she  then  saw  his  policeman's 
badge,  he  opening  his  coat  and  showing  it: 
she  then  went  to  a  sitting-up  at  the  house  of 
another  colored  person.  It  was  further  proved 
that  one  of  the  witnesses  was  at  Sally  Cousins' 


all  day,  and  went  away  with  her  that  night  to  the 
sittmg-up;  and  by  that  witness  that  she  was 
m  the  yard  several  times  during  that  day  at 
the  place  where  the  iron  was  afterwards 
found,  and  that  there  was  none  there  that 
<^y;  and  that  Sally  left  with  her,  and 
she  was  with  her  all  night,  and  she,  Sallv, 
could  have  had  no  opportunity  to  have  placed 
It  there  after  she  left  home  with  her,  as  they 
were  together  all  the  rest  of  the  night;  that 
they  left  soon  after  Haxall  was  in  the  yard 
with  his  bag  offering  to  purchase  old  iron, 
&c.;  that  afterwards,  to-wit:  about  11  o'clock, 
of  the  18th  of  March,  at  night,  Jones  and  Hax- 
all appeared  before  the  mayor,  and  Jones 
848  swore  out  a  warrant  ♦against  Sally 
Cousins  for  stealing  iron  from  the  Rich- 
mond and  Danville  Railroad  Company;  which 
warrant /IS  as  follows: 

"'City  of  Manchester,  to-wit: 

"'To  all  or  any  one  of  the  police  officers  of 
the  city  of  Manchester: 

"  'Whereas  J.  E.  Jones  has  this  day  made 
complaint  and  information  on  oath,  before 
me,""  James  A.  Clarke,  mayor  of  said  city, 
that  on  the  18th  day  of  March,  1878,  at  said 
aty,  Sally  Cousins  did  unlawfully  take,  steal 
and  carry  away  a  lot  of  railroad  iron,  the 
propertjr  of  the  Richmond  and  Danville  Rail- 
road Company,  of  the  value  of  fifty  cents, 
from  and  out  of  the  possession  of  the 
said  railroad,  against  the  peace  and  dignity  of 
the  commonwealth: 

"These  are,  therefore,  in  the  name  of  the 
Commonwealth  of  Virginia,  to  command  you 
forthwith  to  apprehend  and  bring  before  me, 
or  some  other  justice  of  the  peace  of  said  city, 
the  body  of  the  said  Sally  Cousins,  to  answer 
the  said  complaint,  and  to  be  further  dealt 
with  according  to  law.  And,  moreover,  upon 
the  arrest  of  the  said  Sally  Cousins  by  virtue 
of  this  warrant,  I  command  you,  in  the  name 
of  the  Commonwealth  of  Virginia,  to  sum- 
mon J.  E.  Jones  and  Royall  Haxall  to  appear 
at  the  mayor's  court  as  witnesses,  to  testify 
in  behalf  of  the  commonwealth  against  the 
said  Sally  Cousins,  at  9  o'clock  A.  M.  on  the 
19th  day  of  March,  1878;  that  is  to  say,  on 
the  next  day  following  the  day  of  arrest; 
and  have  then  and  there  this  warrant,  with 
your  return  thereon. 

"'Given  under  my  hand  this  18th  day  of 
March,   1878. 

'"Jas.  a.  Clarke,  Mayor   [Seal]/ 

844        *"The    following    endorsation    on    the 
back  of  warrant,  to-wit: 

"'The  Commonwealth  v.  Sally  Cousins: 

"'Executed  by  arresting  the  within-named 
Sally  Cousins  and  by  summoning  the  within- 
named  witnesses. 

"'J.  B.  Fitzgerald,  Police  No.  1. 

"'Witnesses  for  defence:  Arena  Hughes, 
Wash.  Williams,  Belle  Allen,  Louisa  Winfrec, 
Andrew  Crump.' 

"  'Mayor's  Office,  March  19th,  1878. 
'The  prisoner  is  discharged. 

"  'Jas.  a.  Clarke,  Mayor.' 
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"That  at  the  trial  the  next  morning  of  said 
Sally  Cousins,  the  said  Jones  and  Haxall  ap- 
peared as  witnesses  and  were  examined;  that 
upon  examination  Haxall  so  contradicted 
himself  and  broke  down  as  to  cause  a  general 
laugh;  that  the  court  discharged  Sally  Cous- 
ins for  insufficiency  of  evidence  to  sustam 
the  charges  against  her;  that  a  warrant  was 
then  issued  against  Royall  Haxall  for  lar- 
ceny; whick  warrant  is  as  follows,  to- wit: 

City  of  Manchester,  to-wit: 

To  all  or  any  one  of  the  police  officers  of 
the  city  of  Manchester: 


M  4 


U  t 


«i  i^ 


'Whereas  Jas.  A.  Lipscomb  has  thi^  day 
made  complaint  and  information  on  oath  be- 
fore me,  James  A.  Clarke,  mayor  of  said  city, 
that  on  the  a9th  day  of  March,  1878,  at  said 
city,  Royall  Haxall  did  unlawfully  take,  steal 
and  carry  away  a  certain  lot  of  railroad  iron 

of  the  value  of  one  dollar,  the  property 
846    of  the  Richmond  *and  Danville  railroad, 

against  the  peace  and  dignity  of  the  com- 
monwealth; these  are,  therefore,  in  the  name 
of  the  Commonwealth  of  Virginia,  to  com- 
mand you,  forthwith,  to  apprehend  and  bring 
before  me,  or  some  other  justice  of  the  peace 
of  the  said  city,  the  body  of  the  said  Royall 
Haxall  to  answer  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law.  And, 
moreover,  upon  ihe  arrest  of  the  said  Royall 
Haxall  by  virtue  of  this  warrant,  I  command 
you,  in  the  name  of  the  Commonwealth  of 
Virginia,  to  summon  Jas.  A.  Lipscomb,  Wash. 
Williams,  Belle  Allen,  Louisa  Winfree,  An- 
drew Crump,  R.  J.  Cooper,  John  E.  R^ms, 
Arena  Hughes,  Sally  Cousins  and  J.  B.  Fitz- 
gerald to  appear  at  the  mayor's  court  as  wit- 
nesses, to  testify  in  behalf  of  the  common- 
wealth against  the  said  Royall  Haxall,  at  9 
o'clock  A.  M.  on  the  20th  day  of  March,  1878; 
that  is  to  say,  on  the  next  day  following  the 
day  of  arrest;  and  have  then  there  this  war- 
rant, with  your  return  thereon. 

"*Given  under  my  hand  and  seal  this  19th 
day  of  March,  1878. 

"'Jas.  a.  Clarke,  Mayor   [Seal].' 


"And  that  he  applied  for  bail,  and  was 
bailed  by  said  Jones  for  his  appearance  before 
the  mayor  on  the  20th  of  March;  that  before 
his  trial  on  the  warrant  for  larceny,  to-wit: 
on  the  morning  of  the  20th,  before  his  case 
was  called,  he  said  he  did  not  steal  the  iron; 
that  Mr.  Jones  gave  it  to  him  to  put  it  where 
it  was  found,  and  gave  him  drinks  and  prom- 
ised to  pay  him  Tor  doing  it,  and  that  he 
did  put  it  where  it  was  found,  as  he  had 
promised  Jones  to  do;  that  he  was  seen  to 
have  half  a  dollar,  which  was  unusual  for 
him ;  that  said  Haxall  was  sent  on  to  the  grand 
jury  of  the  hustings  court  for  the  larceny 
aforesaid;  that  after  his  confession  he  and 
Jones  were  arrested  and  sent  on  to  the  same 
court  for  conspiracy.  Haxall  was  also  sciil 
on  at  the  same  time  for  perjury;  which  war- 
rant is  as  follows: 


M  t 
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'The    following   endorsation   on   the   back 
of  warrant,  to-wit : 

"'The    Commonwealth    v.    Royall    Haxall 
— warrant. 

"'Executed  by  arresting  the  within-named 
Royall  Haxall  and  by  summoning  the  within- 
named  witnesses.  «.  .  ,     r  ^  t- 

"'J.  A.  Lipscomb,  Chief  of  Police. 

"'Bail  is  allowed  in  the  sum  of  fifty  dol- 
lars, and  Junius  E.  Jones  undertook  as  bail. 

"'Jas.  a.  Clarke. 

846        ♦"  'Mayor's  Office,  March  20th.  1878. 

"'The  prisoner,  Royall  Haxnll,  is  sent 
on  to  the  present  term  of  the  hustings  court 
of  the  city  of  Manchester  to  be  further  tried 
for  the  offence  with  which  he  stands  charged 
before  me.  Bail  is  allowed  in  the  sum  of  one 
hundred  dollars,  and  himself  and  Junius  E. 
Jones  and  Joseph  entered  as  his  bail  in  the 

amount  required.  ,,         , 

"'Jas.  a.  Clarke,  Mayor. 


City  of  Manchester,  to-wit: 

"  'To  all  or  any  one  of  the  police  officers  of 
the  city  of  Manchester: 

"'Whereas  Sall^  Cousins  has  this  day  made 
complaint  and      information  on  oath  before 
me,  James  A.  Clarke,  mayor  of  said  city,  that 
on  the  18th  day  of  March,  1878,  at  said  city, 
Junius   E.  Jones  and  Royall  Haxall  did  un- 
lawfully and    feloniously   conspire   to   charge 
one  Sally  Cousins  with  the  larceny  of  a 
847    certain  lot  of  railroad  *iron,  the  prop- 
erty   of    the    Richmond    and    Danville 
Railroad     Company,     and     to     subject,     and 
did  subject,    the    said    Sally    Cousins    to    a 
criminal      prosecution,      wherein      the      said 
Sally    Cousins    was    duly    acquitted.     These 
are,  therefore,  in  the  name  of  the  Common- 
wealth of  Virginia,  to  command  you  forth- 
with to  apprehend  and  bring  before   me  or 
same  other  justice  of  the  peace  of  the  said 
city  the  body  of  the  said  Junius  E.  Jones  to 
answer  the  said  complaint  and  to  be  further 
dealt  with  according  to  law.    And,  moreover, 
upon  the  arrest  of  the  said  Junius  E.  Jones 
and  Royall  Haxall  by  virtue  of  this  warrant, 
I  command  you  in  the  name  of  the  Common- 
wealth of  Virginia  to  summon  Sally  Cousins, 
Wash.  Williams,  Belle  Allen,  Louisa  Winfree, 
Andrew  Crump,  R.  J,  Cooper,  Arena  Hughes, 
J.  B.  Fitzgerald,  J.  E.  Reams,  Bartlett  Davis, 
James  White,  Gilbert  Murrell,  Dick  Baker  and 
John  Jefferson  to  appear  at  the  mayor's  court 
as  witnesses,  to  testify  in  behnlf  of  the  Com- 
monwealth against  the  said  Junius   E.  Jones 
and  Royall   Haxall,  at  9  o'clock  on  the  21st 
day  of   March,   1878;   that  is  to  say,  on   the 
next   day   following   the   day   of   arrest;    and 
have  then  there  this  warrant,  with  your  return 
thereon. 

"'Given  under  my  hand  and  seal  this  20th 
day  of  March,  1878. 

"'Jas.  a.  Clarke,  Mayor   [Seal].' 

"The  following  endorsation  on  the  back 
of  the  warrant,  to-wit: 

"'The    Commonwealth    against    Junius    E. 
Jones  and  Royall  Haxall: 

"'Warrant  executed  by  arresting  the  with- 
in named  Junius  E.  Jones  and  Royall  Haxall 
and    by    summoning    the    within-named    wit- 
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ncsses:  J.  B.  Fitzgerald,  police  No.  1;  Wash. 
Williams,  Belle  Allen,  Louisa  Winfree,  An- 
drew Crump,  R.  J.  Cooper,  Arena  Hughes. 
€48  ♦"';.  B.  Fitzgerald,  J.  E.  Reams  and 
James  H.  Phaup  were  recognized  as  wit- 
nesses to  appear  at  the  present  term  of  the 
hustings  court  to  testify  against  the  accused. 

*Jas.  a.  Clarke. 


U   t 


It  tl 


'The  prisoner  J.  E.  Jones  is  allowed  bail  in 
the  sum  of  one  hundred  dollars,  and  James 
H.  Phaup  undertook  as  his  bail  in  that  sum 
for  his  appearance  before  the  present  term  of 
the  hustings  court  of  Manchester,  and  the 
prisoner  Royall  Haxall  is  remanded  to  jail 
to  be  further  dealt  with  at  the  same  term  of 
the  court, 

"7as.  a.  Clarke,  Mayor  [Seal].' 

"It  was  further  proven  on  the  trial  by  Mr. 
Phaup  that  he  was  standing  near  the  depot, 
when  Jones  and  Haxall  came  where  he  was, 
and  Jones  said  he  wanted  him    (Phaup)    to 

Eve  Haxall  some  pieces  of  railroad  iron,  to 
:  used  by  Haxall  as  samples;  that  Haxall 
had  asked  him  for  them,*  and  he  could  not 
five  them  to  him  without  his  (Phaup's)  con- 
tent; that  Haxall  refused  to  tell  him  (Jones) 
when  he  asked  for  the  old  iron  whom  he  sus- 
pected, but  that  he  (Phaup)  left  Jones  at  the 
platform;  Jones  asked  him  to  stay,  but  he 
gave  as  his  reason  that  it  would  cost  the  rail- 
road company  more  for  him  (Phaup)  to  be 
detained  in  court  as  a  witness  than  the  de- 
tecting of  the  thief  would  profit  the  company. 

"Phaup  also  testified  that  the  two  fish- 
plates found  on  Sally  Cousins'  premises, 
among  a  lot  of  other  old  iron  exhibited  to  the 
jury  in  court  (and  which  Haxall  had  con- 
fessed he  put  there),  were  exactly  like  those 
he  delivered  to  Haxall  through  Jones,  if  they 
were  not  the  same;  he  could  not  say  they 
were  the  same — there  were  so  many  of  them 
alike — ^but  they  were  just  like  those  he  gave 
him. 

"That  when  the  Commonwealth  offered  to 
introduce  in  evidence  the  declarations 
849  of  Haxall,  the  defendant  ♦Jones  ob- 
jected, but  the  court  admitted  them  not- 
withstanding these  objections;  and  after  all 
the  evidence  had  been  given  the  court,  on  mo- 
tion of  defendant  Jones,  instructed  the  jury 
as  follows: 

"  'The  court  instructs  the  jury  that,  in 
passing  upon  the  guilt  or  innocence  of  the 
prisoner  J.  E.  Jones,  they  must  discard  en- 
tirely from  their  consideration  the  declara- 
tions of  Royall  Haxall,  they  having  been 
made  by  said  Haxall  after  the  conspiracy 
charged  was  completed  and  ended;'  also,  *the 
court  instructs  the  jury  that  they  cannot  find 
either  party  guilty  of  the  conspiracy  as  charged 
in  the  indictment  unless  they  believe  from  the 
evidence  that  there  was  an  agreement  of  mmd 
between  the  two  to  do  and  perform  the  mat- 
ters and  things  as  charged  in  the  said  indict- 
ment.' 

"And  the  court  certifies  that  the  foregoing 
were  all  the  facts  proved  on  said  trial. 

"William  I.  Clopton  [Seal]." 


There  can  be  no  doubt  about  the  correct- 
ness of  the  instruction  given  by  the  court  to 
the  jury,  as  stated  in  the  said  certifi- 
cate of  facts,  "that  in  passing  upon  the  guilt 
or  innocence  of  the  prisoner  J.  E.  Jones  they 
must  discard  entirely  from  their  considera- 
tion the  declarations  of  Royall  Haxall,  they 
having  been  made  by  said  Haxall  after  the 
conspiracy  charged  was  completed  and  ended,"* 
supposing  that  any  such  conspiracy  in  fact 
existed.  If  no  such  conspiracy  in  fact 
existed,  then  of  course  the  said  declara- 
tion must  be  so  discarded.  On  the  trial 
of  an  indictment  against  several  for  conspir- 
acy, declarations  made  by  one  defendant,  out 
of  the  presence  of  the  rest,  in  regard  to  the 
subject  matter  of  the  indictment,  are  admis- 
sible evidence  of  the  charge  against  all  of  the 
defendants;  provided  that  there  was  in  fact 
a  conspiracy  between  them  as  charged  in  the 
indictment,  and  that  the  said  declarations 
were  made  in  the  course  of  the  conspir- 

850  acy  *or  the  execution  of  the  purpose  of 
the  same.    But  such  declarations  so  made 

are  inadmissible  evidence  of  the  charge  against 
any  other  defendant  than  the  one  who  made 
them  either,  if  in  fact  there  was  no  such  con- 
spiracy at  all,  or  if  the  said  declarations 
were  made  after  the  conspiracy  charged  was 
completed  and  ended.  2  Russ.  on  Crimes,  p. 
697,  marg.;  1  Wharton's  Am.  Cr.  Law,  §  705; 
Hunter  v.  The  Commonwealth,  7  Gratt.  641. 

The  said  declarations  of  the  defendant  Hax- 
all having  been  properly  excluded  from  the 
consideration  of  the  jury  in  passing  upon  the 
guilt  or  innocence  of  the  defendant  J.  E. 
Jone^,  the  question  is,  whether  the  remaining 
facts  certified  as  proved  on  the  trial  of  the 
case  were  sufficient  to  warrant  his  conviction 
of  the  offence  charged  in  the  indictment? 

Without  repeating  those  facts,  or  making 
any  special  comments  upon  them  in  this  opin- 
ion, we  are  decidedly  of  opinion  that  they  were 
not.  At  most  they  make  out  no  more  than  a 
case  of  suspicion  a^inst  that  defendant,  and 
fall  short  of  what  is  necessary  to  his  convic- 
tion. 

We  are,  therefore,  of  opinion  that  the  court 
below  erred  in"  overruling  the  motion  of  the 
defendant  Jones  to  set  aside  the  said  verdict 
as  to  himself,  and  award  him  a  new  trial  upon 
the  ground  that  the  said  verdict  was  contrary 
to  the  evidence. 

It  follows  that  for  that  error  the  judgment 
rendered  against  the  said  defendant  Jones 
must  be  reversed,  and  the  cause  remanded  for 
a  new  trial  as  to  him,  according  to  the  prin- 
ciples hereinbefore  declared. 

But  an  interesting  question  yet  remains  to 
be  considered  and  disposed  of,  and  that  is, 
whether  in  such  a  case  a  judgment  can  be  re- 
versed, a  verdict  set  aside,  and  a  new  trial 
granted  as  to  one  defendant  and  not  as  to 
the  other,  even  though  that  other  neither  ob- 
tained nor  applied  for  any  writ  of  error,  nor 
complained  in  any  way  of  the  verdict  or  judg- 
ment against  him. 

851  '^It  is  laid  down  in  2  Russ.  on  Crimes, 
p.  702,  marg.,  that  "when  one  of  several 

defendants    charged    with    a    conspiracy    has 
been  acquitted,  the  record  of  acquittal  is  cvi- 
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deuce  for  another  defendant  subsequently 
tried."  And  in  3  Wharton's  Am.  Cr.  Law,  §§ 
2339  and  2347,  that  *'in  an  indictment  for  con- 
spiracy against  two,  the  acquittal  of  one  is 
the  acquittal  of  the  other,"  and  that  "where 
two  or  more  persons  have  been  convicted  of 
a  conspiracy,  a  new  trial  as  to  one  involves 
a  new  trial  as  to  all."  And  in  1  Bishop  on 
Cr.  Pr.  §  977,  that  "if,  in  England,  all  of  sev- 
eral defendants  indicted  for  a  conspiracy  are 
found  guilty,  and  one  of  them  shows  himself 
entitled  to  a  new  trial  on  grounds  not  affect- 
ing the  others,  the  new  trial  will,  nevertheless, 
be  granted  as  to  all,"  (citing  in  Note  1,  Rex 
V.  Gompertz,  9  Q.  B.  824.  See  Rex  v.  Teal,  11 
East,  307;  Rex  v.  Askew,  3  Maule  &  Sel.  9; 
Rex  v.  Cochrane,  Id.  10,  note).  "If  of  sev- 
eral persons  indicted  jointly  for  a  criminal  of- 
fence some  are  convicted  and  others  acquitted, 
there  may  be  a  new  trial  as  to  those  who  are 
convicted  without  disturbing  the  verdict  as  to 
those  who  are  acquitted."  See,  also,  3  Rob. 
Pr.,  old  ed.,  p.  275,  and  Lithgow's  case,  2  Va. 
Ca.  311. 

The  general  rule  seems,  therefore,  to  be 
that  on  conviction  of  several  defendants  on  a 
joint  indictment  for  conspiracy,  the  reversal 
of  the  judgment  and  award  of  a  new  trial  as 
to  one  of  the  defendants  must  operate  alike 
as  to  all.  This  may  be  reasonable  enough  as 
a  general  rule,  and  is  no  doubt  the  general 
rule.  To  constitute  a  conspiracy  it  must  be 
the  act  of  at  least  two  persons;  so  that,  gen- 
erally, if  one  of  them  be  acquitted,  such  ac- 
quittal takes  away  the  foundation  of  the  guilt 
of  the  other,  who  must  be  acquitted  also. 

But  there  may  be  exceptions  to  the .  rule, 
and  this  case  seems  to  be  such  an  exception. 
Here  there  was  evidence  of  certain  declara- 
tions by  Haxall  which  was  good  evidence  to 

prove  his  guilt,  and  were  sufficient,  with 
858    the  *other  evidence  in  the  case,  to  prove 

that  he  was  guilty  of  the  conspiracy 
charged  in  the  indictment,  but  they  were  not 
good  evidence  to  prove  the  guilt  of  his  co- 
defendant  Jones,  who  therefore  was  entitled 
to  a  new  trial  and  to  have  the  judgment 
against  him  reversed.  Why  reverse  the  judg- 
ment against  Haxall  also?  May  he  not  be 
again  convicted  on  another  trial,  the  evidence 
against  him  being  sufficient  to  prove  his  guilt, 
and  may  he  not  be  subjected  on  such  second 
conviction  to  greater  punishment  than  on  the 
first?  He  ha5  not  brought  up  the  case  to  this 
court,  nor  did  he  move  for  a  new  trial  in 
the  court  below;  but,  on  the  contrary,  there 
"announced  that  he  had  nothing  further  to 
say"  when  called  upon  to  say  why  judgment 
should  not  be  rendered  against  him.  Why 
should  we  now,  against  his  will,  expose  him  to 
another  trial  and  all  its  consequences?  Sup- 
pose that  he  had  confessed  his  guilt  upon  the 
trial,  and  judgment  had  thereon  been  rendered 
against  him:  could  it  have  been  then  said 
that  a  new  trial  could  not  be  granted  to  his 
co-defendant  without  granting  one  to  him 
also?  What  difference  can  it  make  that  the 
verdict  against  him  was  founded  on  his  con- 
fession made  out  of  court  and  before  the 
trial?  Or  suppose  that  the  two  defendants 
had  been  tried  separately,  and  one  of  them 


had  been  convicted  on  his  own  confession, 
made  out  of  court  and  before  the  trial,  and 
the  other  acquitted  because  he  had  made  no 
such  confession,  and  the  evidence  against  him 
was  insufficient,  would  such  acquittal  of  the 
latter  prevent  judgment  against  the  former? 
Though  the  trial  in  this  case  was  joint,  the 
verdict  against  the  defendants  was  in  fact 
several,  and  the  effect  in  regard  to  this  ques- 
tion the  same  as  if  the  trial  had  been  several. 
We  are,  therefore,  of  opinion  that  a  reversal 
of  the  judgment  as  to  Jones  does  not  operate 
a  reversal  as  to  Haxall. 

853  *'x  iie  judgment  was  as  follows: 
The  court  is  of  opinion,   for  reasons 

stated  in  writing  and  filed  with  the  record, 
that  the  said  hustings  court  did  not  err  in 
overruling  the  motion  of  the  defendant  Junius 
E,  Jones  to  permit  him  to  sever  from  the 
other  defendant,  that  he  might  be  tried  sep- 
arately and  apart  from  the  said  other  defend- 
ant for  the  offence  charged  against  them 
jointly  as  they  were  indicted,  as  stated  in  "bill 
of  exceptions  No.  1 ;"  nor  in  overruling  the 
motion  of  the  said  defendant  Jones  to  reject 
the  testimony  as  to  the  admissions  and  dec- 
larations of  the  defendant  Haxall  set  out  in 
"bill  of  exceptions  No.  2;"  this  court  concur- 
ring in  the  opinion  expressed  in  said  bill  of 
exceptions,  "that  the  evidence  was  admissible 
as  evidence  on  the  joint  trial." 

But  the  court  is  further  of  opinion,  for  rea- 
sons stated  as  aforesaid,  that  the  said  hustings 
court  did  err  in  overruling  the  motion  of  the 
said  defendant  Jones  to  set  aside  the  verdict 
of  the  jury  as  to  himself  and  award  him  a 
new  trial,  upon  the  ground  that  it  was  con- 
trary to  the  evidence,  and  in  proceeding  to 
render  judgment  upon  said  verdict  against 
said  defendant,  as  stated  in  "bill  of  excep- 
tions No.  3;"  this  court  concurring  in  the 
opinion  of  the  court  below  on  which  was 
founded  the  instructions  to  the  jury  embodied 
in  the  said  bill  of  exceptions,  "that  in  passing 
upon  the  guilt  or  innocence  of  the  prisoner 
J.  E.  Jones  they  must  discard  entirely  from 
their  consideration  the  declarations  of  Royal! 
Haxall,  they  having  been  made  by  said  Haxall 
after  the  conspiracy  enlarged  was  completed 
and  ended,"  and  also  "that  they  cannot  find 
either  party  guilty  of  the  conspiracy  as  charged 
in  the  indictment,  unless  they  believe  from  the 
evidence  that  there  was  an  agreement  of  mind 
between  the  two  to  do  and  perform  the  mat- 
ters and  things  as  charged  in  the  said  indict- 
ment." 

But  this  court  being  further  of  opinion 

854  that  after  discarding  '''the  said  declara- 
tions as  aforesaid,  the  other  evidence  be- 
fore the  jury  on  the  trial  of  the  case  was 
wholly  insufficient  to  warrant  them  in  finding 
a  verdict  of  guilty  against  the  said  defendant 
Jones;  therefore  it  is  considered  that  as  to 
and  against  the  said  defendant  Jones  the  said 
judgment  be  reversed  and  annulled,  the  ver- 
dict of  the  jury  set  aside,  and  the  cause  re- 
manded to  the  said  hustings  court  for  a  new 
trial  to  be  had  therein,  according  to  the  prin- 
ciples hereinbefore  declared. 

But  the  court  is  of  opinion,  for  reasons 
stated  as  aforesaid,  that  the  reversal  of  the 
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judgment  against  the  defendant  Jones  does 
not  operate  as  a  reversal  of  the  judgment 
against  the  defendant  Haxall  on  the  joint 
indictment  against  them  aforesaid,  which  lat- 
ter judgment  is  therefore  to  remain  unaffected 
by  the  proceedings  and  judgment  in  this  cause ; 
which  is  ordered  to  be  certified  to  the  said 
hustings  court  of  the  city  of  Manchester. 
Judgment  reversed. 


855        *Payne  v.  The  Commonwealth. 

November   Term,    1878,    Richmond. 

1.  Bvtdence — Admt»»lbtltty — Letter  Never 
RecetTed  by  Acenaed.* — On  a  trial  for  a  mis- 
demeanor, proof  of  the  contents  of  a  letter  or  paper 
which  the  defendant  did  not  receive,  is  inadmissible. 

2.  Appeal — Reversal — Irrelevant  Evldence.t 
— If  the  only  objection  to  the  evidence  was  its  ir- 
relevancy, and  it  could  not  possibly  have  prejudiced 
the  prisoner,  then  the  judgment  ought  not  to  be  re- 
versed for  the  error  in  not  excluding  it;  for  to  au- 
thorize the  reversal  of  a  judgment  for  admitting 
irrelevant  evidence,  not  only  must  the  evidence  be 
irrelevant,  but  it  must  be  of  such  a  nature  as  that 
its  admission  may  have  prejudiced  the  prisoner.  If 
he  may  have  been  so  prejudiced,  even  though  it  be 
doubtful  whether  in  fact  he  was  so  or  not,  that  is 
sufficient  ground  for  reversing  the  judgment.  See 
Southern  Mut.  Ins.  Co.  v.  Trear,  29  Gratt.  255. 

The  case  is  stated  by  Judge  Burks  in  his 
opinion. 

John  S.  Wise,  for  the  appellant. 
The    Attorney-General,    for    the    Common- 
wealth. 

Burks,  J.,  delivered  the  opinion  of  the 
court 

The  plaintiff  in  error,  William  Payne,  was 
indicted  in  the  hustings  court  of  the  city  of 

'Bvldence — AdmlMlblltty — Letter  Never 
Received  by  Accused. — In  Cluverius'  Case,  81 
Va.  787,  the  headnote  reads:  "A  note  addressed  on 
the  13th  in  the  handwriting  of  the  deceased,  from 
room  No.  2i  of  the  hotel  in  Richmond,  to  the  accused, 
under  circumstances  indicating  that  it  was  written  by 
the  deceased  to  the  accused  in  answer  to  a  note  ad- 
dressed to  the  occupant  of  that  room,  is  admissible  as 
part  of  the  res  gestae,  and  also  for  the  purpose  of 
identifying  that  occupant  with  the  deceased,  and  of 
showing  that  she  was  in  communication  with  him  on 
the  day  of  her  death."  In  the  opinion  of  this  case 
the  principal  case  was  discussed  at  length  and  dis- 
tinguished. See  also  dissenting  opinion  in  same  case 
by  HiNVow,  J.  See  Trogdon's  Case,  31  Gratt.  864, 
for  an  instance  where  a  certificate  was  held  not  ad- 
missible as  evidence  on  account  of  its  irrelevancy. 

tAppeal — Reversal — Irrelevant  Evidence. 
— The  following  cases  cite  the  principal  case  as  au- 
thority for  the  rule  laid  down  in  the  second  headnote: 
Vaughan's  Case,  85  Va.  671;  Oliver's  Case,  77  Va. 
594;  Brown's  Case,  86  Va.  937;  Joyce's  Case,  78 
Va.  287;  Insurance  Co.  v.  Trcar,  29  Gratt.  255; 
Kinney's  Case,  26  W.  Va.  143;  Webb  v.  Packet  Co., 
43  W.  Va.  800;  Flowers  v.  Fletcher,  40  W.  Va.  104; 
Krrr  v.  Lunsford,  31  W.  Va.  675;  Taylor  v.  Rail- 
road Co.,  33  W.  Va.  57,  citing  Beach  v.  O'Riley,  14 
W    Vii.  55;    Moore  v.  Huntington,  8  S.  E.  Rep.  512. 


Richmond  for  a  violation  of  the  provisions  of 
section  12  and  13,  chapter  194,  0>dc  of  1873, 
concerning  lotteries. 

The  indictment  contains  three  counts.  The 
first  count  charges  that  the  said  Payne  "au- 
la w  fully  did  set  up  and  promote,  and  was 
concerned  in  managing  and  drawing  a  cer- 
tain  lottery    for  the   division   of    money  and 

other  things  of  value  by  chance  and 
856    lot."    The   *second   count  charges  that 

he  "unlawfully  did  offer  for  sale,  and 
unlawfully  did  sell,  a  lottery  ticket  for  the 
division  of  money  and  other  things  of  value 
by  chance  and  lot;"  and  the  third  count 
charges  that  he  "unlawfully  did,  knowingly, 
permit  in  a  certain  house,  then  and  there  un- 
der his  control,  a  certain  lottery  for  the  divi- 
sion of  money  and  other  things  of  value  l^- 
chance  and  lot." 

There  was  a  demurrer  to  the  indictment 
and  each  count,  which  was  overruled,  and 
the  defendant  thereupon  pleaded  not  guilty; 
and  on  the  trial  of  the  issue  joined  in  said 
plea,  the  jury  rendered  a  verdict  by  which 
they  found  the  defendant  guilty,  and  assessed 
his  fine  at  twenty-five  dollars. 

The  court  entered  up  judgment  against  the 
defendant  for  the  fine  and  costs  of  die  prose- 
cution, and  that  he  be  confined  in  jafl  for 
the  term  of  three  months,  and  thereafter  till 
the  said  fine  and  costs  be  paid,  or  he  be  other- 
wise discharged  by  due  course  of  law,  such 
additional  confinement  not  to  exceed  six 
months. 

To  this  judgment  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court 

In  the  course  of  the  trial  the  plaintiff  in 
error  took  three  exceptions  to  rulings  of  the 
court,  set  out  in  bills,  which  also  contain  the 
evidence  given  to  the  jury. 

Daniel  Wren,  a  policeman,  was  called  as  a 
witness  on  behalf  of  the  Commonwealth,  and 
testified  that  he  arrested  Payne,  the  plaintiff 
in  error,  in  a  house  occupied  by  him  in  the 
city  of  Richmond,  on  Franklin  street,  near 
Sixteenth;  that  when  arrested  Payne  was 
seated  at  a  table  in  a  side  room,  with  the 
"paraphernalia,"  as  the  witness  styled  it,  oo 
the  table  before  him,  whidi  the  witness 
thought  was  that  of  "policy,"  and  which  was 
identified  by  him  and  exhibited,  and  by  him 
explained,  as  far  as  he  had  knowledge,  to  the 

jury;  that  he  found  in  the  room  a  col- 
857    ored  woman  *(  Polly  Manson),  whom  he 

also  arrested ;  and  that  she  said  she  came 
to  the  house  to  bring  a  note  for  Payne. 

After  this  evidence  had  been  given,  the 
said  Polly  Manson  was  sworn  as  a  witness 
on  behalf  of  the  Commonwealth,  and  stated, 
in  substance,  that  one  John  Cameron  had  given 
her  a  note  and  ten  cents  and  told  her  to  carry 
them  to  Payne;  that  she  went  to  Pa}'ne's 
house  to  deliver  thiem  at  the  time  she 'was 
arrested;  that  she  did  not  deliver  either  to 
Payne;  that  at  the  time  of  her  arrest  she 
had  not  spoken  to  him;  that  she  dropped  the 
note  in  the  room,  or  in  the  house,  or  in  fbc 
street,  though  she  seemed  to  think  that  it  was 
dropped  in  the  room,  as  it  was  in  her  lap,  she 
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said,  when  she  sat  down;  that  for  aught  she 
knew  Payne  never  heard  of  the  note. 

Thereupon,  the  said  John  Cameron,  who 
had  heen  sworn  as  a  witness  on  behalf  of 
the  Commonwealth,  and  whose  examina- 
tion had  been  suspended  until  Polly  Manson 
had  testified,  was  recalled,  and  was  asked  by 
the  attorney  for  the  Commonwealth  to  "tell 
the  jury  what  that  note  was  about";  and 
against  the  objection  of  the  plaintiff  in  er- 
ror the  witness  was  permitted  to  make  his 
statement  to  the  jury;  to  which  action  of  the 
court  the  plaintiff  in  error  excepted.  The 
statement  is  set  out  in  the  second  bill  of 
exceptions,  and,  as  it  is  short,  it  is  here 
given  in  the  language  of  the  witness: 

"I  was  going  to  Main  street  for  a  watch. 
At  the  corner  of  Jail  alley  I  picked  up  a 
piece  of  paper  with  four  numbers  on  it.  I 
took  out  my  blank-book  and  wrote  the  four 
numbers  on  a  leaf  of  it  Tore  out  the  piece 
with  numbers  on  it.  As  I  was  going  across 
Broad  street  I  met  aunt  Polly  Manson  and  told 
her  to  give  the  note  to  Mr.  Payne,  and  I  gave 
her  ten  cests  to  give  also.  The  paper 
888  was  folded.  It  was  Monday  ^morning. 
I  believe  four  numbers  were  on  it. 
Don't  remember  numbers.  I  did  not  know 
where  Mr.  Payne  lived.  Last  time  I  saw 
him  was  two  years  ago.  He  used  to  play 
for  the  Southern  Association.  His  office 
was  then  on  Franklin  street,  near  Governor 
street.  I  have  never  been  down  to  his 
place.  I  did  not  know  Mr.  Payne's  busi- 
ness when  I  sent  the  note.  I  didn't  mention 
policy  nor  nuthin  to  her.  I  told  her  to  give 
the  note  and  money  to  Mr.  Payne.  Don't 
know  whether  he  got  it  or  not.  Never 
heard  of  Payne's  playing  since  the  Southern 
Association  was  broken  up." 

The  court  is  of  opinion  thcit  the  hustings 
court  erred  in  not  excluding  this  statement 
from  the  jury.  No  proper  foundation  was 
laid  for  its  introduction  as  evidence.  The 
circumstances  proved  do  not  sufficiently 
connect  the  plaintiff  in  error  with  the  writing 
or  paper  with  fi^^itres  on  it  called  a  ''note"  to 
render  it  admissible  as  evidence  in  this 
prosecution.  It  never  reached  him.  There 
is  no  proof  that  he  ever  read  it,  or  saw  it, 
or  heard  of  it,  or  knew  of  its  existence.  If 
it  was  dropped  in  his  house  by  the  mes- 
senger who  bore  it,  at  the  time  of  the  ar- 
rest, as  stated  by  the  witness,  there  is  no  prob- 
ability that  it  ever  came  to  his  possession. 

It  does  not  appear  that  there  were  any 
words  written  upon  it  but  only  "four  num- 
bers" copied  by  Cameron  from  a  paper 
picked  up  on  the  street.  What  else,  if  any- 
thing, besides  the  "four  numbers,"  was  writ- 
ten on  the  last-named  paper,  does  not  appear. 
Whether  it  was  at  the  place  where  it  was 
found  by  accident  or  by  contrivance,  the  record 
does  not  enable  us  to  say.  It  may  be  that 
the  numbers  on  the  paper  designated  cor- 
responding numbers  of  a  lottery  ticket,  and 
that  this  method  was  adopted  to  advertise 
and  give  information,  without  being  de- 
tected, to  those  who  might  desire  to 
859  purchase.  This  may  be  so,  and  *yet 
the  evidcBce  does  not  show  that  the 
plaintiff  in   error  had   any   agency    in    the 


matter;  for  Cameron  says  he  did  not  know 
Payne's  business  when  he  sent  tho  note. 

Everything  that  passed  between  the  wit- 
nesses, Manson  and  Cameron,  touching  the 
note  and  money,  were,  as  to  Payne,  res  inter 
alias  acta.  If  the  original  note  had  been 
produced  on  the  trial  it  could  not  have  been 
used  as  evidence,  and,  by  consequence,  sec- 
ondary evidence  of  the  contents  was  illegal. 

A  letter  addressed  to  a  party  cannot  be 
admitted  as  proof  against  him  unless  it  be 
proved  that  he  received  and  acted  on  it. 
Smiths  V.  Shoemaker,  17  Wall.  U.  S.  R.  630. 

A  written  communication  not  received  by 
the  person  for  whom  it  is  intended  stands 
on  no  higher  ground  as  evidence  than  a 
verbal  declaration  made  not  in  the  presence 
of  one  who  is  sought  to  be  affected  by  it. 
They  cannot  be  treated  as  admissions  in 
either  case.    Both  are  hearsay. 

We  cannot  say  what  effect  this  illegal  ev- 
idence may  have  had  on  the  minds  of  the  jury. 
It  was  very  well  calculated  to  influence 
them.  In  such  case  the  rule  of  this  court 
is,  that  the  judgment  must  be  reversed. 

It  was  observed  by  Pfndlktoit  (president) 
in  Lee  v.  Tapscott,  2  Wash.  276,  281,  that  il- 
legal or  improper  evidence,  however  unim- 
portant it  may  be  to  the  cause,  ought  never 
to  be  confided  to  the  jury;  for  if  it  should 
have  an  influence  upon  their  minds,  it  will 
mislead  them;  and  if  it  should  have  none,  it 
is  useless,  and  may  at  least  produce  perplexity. 
See  also  Brozvn  &  Boisseau  v.  May,  1  Munf. 
288^  291. 

The  law  on  this  subject  has  been  recently 
expounded  by  this  court.  In  Southern  Mut.  Ins. 
Co.  V.  Trear,  29  Gratt  255,  259,  the  president, 
delivering  the  opinion  of  the  court,  speaking 
of  the  admission  of  irrelevant  evidence 
860  ♦in  the  case,  said:  "If  the  only  objec- 
tion to  the  evidence  was  its  irrel- 
evancy, and  it  could  not  possibly  have  preju- 
diced the  defendants,  then  the  judgment  ought 
not  to  be  reversed  for  the  error  in  not  ex- 
cluding it;  for  to  authorize  the  reversal  of 
a  judgment  for  error  in  admitting  irrelevant 
evidence  not  only  must  the  evidence  be  ir- 
relevant, but  it  must  be  of  such  a  nature  as 
that  its  admission  may  have  prejudiced  the 
adverse  party.  //  he  may  have  been  so  prej- 
udiced, even  though  it  he  doubtful  whether  in 
fact  he  was  so  or  not,  that  is  a  sufficient 
ground  for  reversing  the  judgment."  See 
also  Poindexter,  &c,,  v.  Davis  &  als.,  6  Gratt. 
481,  493;  Preston  v.  Harvey,  2  Hen.  &  Mun. 
55,  67.  A  like  rule  is  applied  in  determining 
whether  a  judgment  should  be  reversed  for 
an  erroneous  instruction  given.  Danville 
Bank  V.  Waddill,  27  Gratt.  448. 

No  error  is  disclosed  by  the  first  bill  of 
exceptions,  and  none  was  assigned. 

We  are  saved  the  necessity  of  consider- 
ing the  question  raised  by  the  third  bill  of 
exceptions,  taken  to  the  action  of  the  court 
refusing  to  set  aside  the  verdict  of  the  jury 
and  grant  the  plaintiff  in  error  a  new  trial, 
based  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence,  as  for 
the  error  already  stated  the  judgment  must 
ht  reversed  and  a  new  trial  granted. 
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The  judgment  was  as  follows: 
This  day  came  again  as  well  the  attor- 
ney-general on  behalf  of  the  Commonwealth 
as  the  plaintiff  in  error  by  his  counsel,  and  the 
court  having  maturely  considered  the  tran- 
script of  the  judgment  aforesaid  and  the  ar- 
guments of  counsel,  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  hustings  court  of  the  city  of 
Richmond  erred  in  not  excluding  from  the 
the  jury  as  evidence  on  the  trial  of 
861  the  ♦issue  joined  in  this  cause,  the 
statement  made  by  the  witness,  John 
Cameron,  set  out  in  the  second  bill  of  ex- 
ceptions in  the  record,  in  response  to  the 
question  of  the  attorney  for  the  Common- 
wealth also  set  out  in  said  bill;  it  is  there- 
fore considered  and  ordered  that  for  the  error 
aforesaid,  the  said  judgment  must  be  reversed 
and  annulled,  the  verdict  of  the  jury,  on 
which  said  judgment  was  rendered  be  set 
aside,  and  this  cause  be  remanded  to  the 
said  hustings  court  for  a  new  trial  of  the 
issue  joined,  and  for  further  proceedings 
in  conformity  to  the  opinion  hereinbefore 
•  expressed;  which  is  ordered  to  be  certified 
to  the  said  hustings  court  of  the  city  of 
Richmond. 
Judgment  reversed. 


882        "^Trogdon  v.  Commonwealth. 

November   Term,    1878,    Richmond. 

1.  Criminal  Iaipt — Falae  Pretence* — Admla- 
•iblUtr  in  Evidence  of  Otber  Similar 
Act«.* — Upon  the  prosecution  of  T  for  obtaining 
goods  from  M  &  Co.  upon  false  pretences,  evidence 
that  the  accused,  in  the  same  city  and  at  or  about 
the  same  time,  purchased  goods  from  other  parties, 
B  and  O,  upon  the  same  false  pretences,  is  ad* 
missible  to  show  the  intent  of  the  accused  ia  mak- 
ing the  representations  to  M  &  Co.,  but  not  as 
proof  that  the  accused  had  committed  other  offences 
not  charged  in  the  indictment.  And  this,  though 
the  statute  has  made  the  obtaining  goods  on  false 
pretences   larceny. 

2.  Same — Same — Bvldence — ^Statement*. — A 
statement  is  made  by  T  of  his  partners,  and  the  condi- 
tion of  the  partnership,  to  one  of  the  firm  of  M.  & 

*Frand — AdmlMlblllty  In  Bv'ldence  of 
Other  Frandnlent  Acts. — In  Piedmont  Bank  v. 
Hatcher,  94  Va.  231,  the  court  lays  down  the  follow- 
ing rule:  "Where  fraud  in  the  sale  or  purchase  of 
property  is  in  issue,  evidence  of  otfa«r  frauds  of  like 
character,  comitritted  by  the  same  parties,  at  or  near 
the  same  time  is  admissible.  Its  admissibility  is 
placed  upon  the  ground,  that,  where  transactions  of 
similar  nature  are  executed  by  the  same  parties,  and 
closely  connected  in  point  of  time,  the  inference  is 
reasonable  that  they  proceed  from  the  same  motive. 
Large  latitude  is  always  given  to  the  admission  of  evi- 
dence where  the  issue  is  fraud,"  citing  the  principal 
case  and  Lincoln  v.  Chaflin,  7  Wall.  132;  Butler  v. 
Watkins,  13  Wall.  456;  Ins.  Co.  v.  Armstrong,  17  U. 
b.  591.  In  Lillienfeld  v.  Com.,  92  Va.  818,  in  a  pro- 
ceeding to  revoke  a  liquor  license  for  selling  liquor  to 
minors  it  was  held  competent  to  offer  in  evidence  a 
number  of  indictments  found  in  the  same  court  against 
the  same  defendant  for  similar  offences  and  also  to 
receive  the  evidence  of  a  minor,  that  within  twelve 
months  prior  to  the  time  when  the  license  sought  to 
be  revoked  took  effect,  the  said  minor  had  Durchased 


Co.,  who  encloses  it  in  a  letter  to  another  member 
of  his  firm  then  in  New  York,  and  asks  if  he  shall 
send  the  goods;  and  he  receives  a  rei^y  bj  tele- 
graph to  send  them.  The  statement  is  admissible 
evidence. 

8.  Same — Same — ^Representations  to  Tkird 
Parties. — On  the  15th  of  March,  1878,  L,  having 
received  an  order  to  send  some  goods  to  T.  ft  Col, 
obtained  from  B  a  copy  of  the  representations  made 
to  him  by  T  on  the  28th  February,  1878,  which 
were  the  same  representations  made  to  M.  lie 
mailed  a  copy  to  T.  &  Co.,  asking  if  that  statement 
represented  the  true  condition  of  their  affairs?  and 
received,  by  due  course  of  mail,  a  letter  signed  T. 
&  Co.,  saying  that  it  did,  and  that  the  business  was 
still  prospering — Held:  The  testimony  of  L,  his 
letter  to  T.  &  Co.  containing  the  statement,  and  the 
answer  received  by  him,  are  admissible  as  cifidence 
in   this  case  to  show  the  intent  of  the  accused. 

4.  Same — Same — Gnllty  Knoifrled^'c — Gen- 
eral Rnle. — Whenever  the  intent  or  guilty  knowl- 
edge of  a  party  charged  with  crime  is  a  material  in- 
gredient in  the  issue  of  the  case,  other  acts  and 
declarations  of  a  similar  character  tending  to  estab- 
lish such  intent  or  knowledge  are  proper  evidence  to 
be  admitted,  provided  they  are  not  too  remotely 
connected  with  the  offence  charged;  and  what  are 
the  limits  as  to  the  time  and  circumstances  is  for 
the  court,   in  its  discretion,   to  determine. 

863  *^*  Same — False  Pretences — StAtnte. — 
Although  under  the  statute  of  Virginia  the 
obtaining  goods  by  false  pretences  is  made  larceny, 
and  an  indictment  under  the  same  for  larceny  u 
sufficient;  yet  every  ingredient  entering  into  the 
offence  of  obtaining  goods  by  false  pretences  must 
be  shown  as  fully  as  if  the  statute  had  not  thns 
passed. 

6.  hame — Revle^w  of  EST'ldence — ^Bxeep- 
tlons  Bfnst  Be  Speclflc.t — On  the  1st  of  Afnil, 

intoxicating  liquor  of  the  defendant,  citing  the  prin- 
cipal case.  In  Wilson  v.  Carpenter,  91  Va.  183,  it  was 
held  that  in  a  suit  to  rescind  a  contract  for  false  rep- 
resentations, evidence  of  similar  representations  to 
others,  about  the  same  time,  is  admissible  to  show  the 
bent  of  mind  of  the  party  making  the  representations. 
See  generally,  14  Am.  &  £ng.  Enc.  Law  (2nd  Bd.)  196. 

tEiVldence — ^Re-rleifr — ^Exception  Must  Be 
Spedflc. — ^In  Railroad  Co.  v.  Ampey,  93  Vs.  126, 
the  court  said:  "The  motion  to  exclude  did  noc 
specify  the  particular  statements  or  answers  that  were 
deemed  objectionable  by  the  defendant.  The  effect  of 
the  motion  was  to  impose  a  burden  on  the  court  that 
it  was  not  called  on  to  bear.  It  -could  not  be  expected 
to  explore  all  of  the  testimony  of  the  witness  and  a» 
certain  and  winnow  out  the  exceptionable  parts  of  i^ 
when  the  defendant  had  not  seen  proper  to  object  to 
its  admission,  and  after  it  had  been  given  did  not  take 
the  pains  to  specify  particularly  what  it  asked  to  have 
excluded.  A  party  who  asks  to  have  evidence  exduttod 
that  has  been  admitted  without  objection  must  recall 
and  point  out  distinctly  the  objectionable  answers  or 
statements,  or  the  court  may  properly  overrule  the 
motion  to  exclude,*'  citing  the  principal  case  and  Harri- 
man  v.  Brown,  8  Leigh  697;  Buster  v.  Wallace,  4  H. 
&  M.  82;  Parsons  v.  Harper,  16  Gratt.  64;  Friend  v. 
Wilkiason,  9  Gratt.  SI.  See  also  Railroad  Co.  ▼.  La^, 
94   Va.  463,  citing  the  principal  case. 

Same — Introduction  of  Irrelevant  Doen- 
ments. — On  the  questions  involved  in  the  holdings  in 
the  7th  headnote  regarding  the  admissibility  in  evi- 
dence of  irrelevant  documents,  see  Payne's  Case,  31 
Gratt.  855  and  Hot«» 
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1878,  T.,  the  accused,  filed  his  petition  in  the  bank- 
rupt court  to  hare  the  concern  of  T.  &  Co.,  com- 
posed of  himself,  -C.  L.  T.  and  J.  W.  A.,  adjudi- 
cated bankrupts,  and  they  were  so  adjudicated  on 
the  26th  April,  1878.  In  the  petitions  and  sched- 
ules filed  by  T.  in  this  bankrupt  record,  different 
representations  were  made  as  to  the  a£Fairs  of  the 
concern  of  T.  &  Co.  on  the  28th  February,  1878, 
when  the  oflFeace  was  alleged  to  ha^c  been  com- 
mitted, from  those  stated  by  him  in  some  of  the 
representations  made  to  M.  ft  Co.  The  whole 
record  of  the  bankrupt  court  was  offered  in  evidence 
by  the  Commonwealth,  to  which  the  accused,  by 
counsel,  objected  generally,  without  pointing  out 
any  part  of  the  record  as  objectionable.  The  court 
below  admitted  the  whole  record — Held:  It  was  not 
error  under  the  circumstances  to  do  so.  The  state- 
ments contained  in  the  petition  and  schedules  in  that 
record,  made  by  the  accused,  were  admissible  as 
admissions  or  declarations  of  the  facts  therein  stated, 
and  while  the  schedules  and  statements  made  by  the 
other  partners  are  not  evidence  against  the  accused, 
he  cannot  by  a  general  objection  to  the  whole  record 
impose  upon  the  trying  court  the  duty  of  examining 
every  part  of  it  to  see  whether,  perchance,  there  is 
not  something  in  it  not  admissible  in  evidence.  It 
is  his  duty  to  point  out  to  the  court  such  portions 
of  the  record  as  come  within  the  scope  of  his  ob- 
jection, and  this  rule  applies  as  well  in  civil  as  in 
criminal  cases. 

7.  A  paper  purporting  to  be  the  assessment  of  the 
property  of  A,  one  of  the  partners  of  T.  &  Co.,  and 
whose  unincumbered  real  estate  T  had  represented 
as  worth  $3,000,  in  R.  county.  North  Carolina,  is 
certified  by  the  register  of  the  county  as  a  correct 
transcript  of  the  taxable  property   of  A,  as  copied 


larceny  of  the  goods  and  chattels  of  M. 
Millhiser  &  Co.,  of  the  value  of  $496.47. 
Though  the  indictment  was  for  larceny,  the 
offence  charged  was  in  fact  for  obtaining 
goods  on  false  pretences.  Willard  F.  Trog- 
don  was  the  sole  managing  partner  of  the 
firm  of  Trogdon  &  Co.,  doing  business  as  mer- 
chants in  Greensboro,  North  Carolina,  which 
was  composed  of  said  Willard  F.  Trogdon, 
Cicero  L.  Trogdon,  and  I.  W.  AUred.  On 
the  28th  of  February,  1878,  Willard  F. 
Trogdon,  in  the  city  of  Richmond,  pur- 
chased of  M.  Millhiser  &  Co.  a  parcel  of 
goods,  all  of  which,  with  the  prices  of  the 
different  articles,  are  set  out  in  the  indictment. 

The  trial  of  the  prisoner  took  place  at  the 
same  term  of  the  court,  and  the  jury  found 
him  guilty,  and  fixed  the  term  of  his  im- 
prisonment in  the  penitentiary  at  three 
years;  and  the  court  sentenced  him  in  ac- 
cordance with  the  verdict.  The  pris- 
866  oner  thereupon  applied  *to  a  judge  of 
this  court  for  a  writ  of  error;  which 
was  allowed,  to  operate  as  a  supersedeas. 

On  the  trial  of  the  case  the  prisoner  took 
nine  bills  of  exceptions  to  rulings  of  the 
court.  The  first  three  exceptions  refer  to 
the  admissibility  of  evidence  of  the  pur- 
chase of  goods  by  the  prisoner,  about  the 
same  time,  of  other  merchants  in  Rich- 
mond, and  the  facts  are  the  same  in  the  first 
two  cases,  and  nearly  the  same  in  the  third. 
The  facts  and  the  questions  are  stated  by 
Judge  Staples  in  his  opinion. 

After  the  evidence  referred  to  in  the  first 
three  bills  of  exception  had  been  introduced 


from  the  list  returned  by  the  asse^or.    The  certifi- 1  the  Commonwealth  offered  in  evidence  the 

record  of  a  case  in  bankruptcy.  This  was 
a  case  in  the  district  court  of  the  United 
States  for  the  western  district  of  North 
Carolina.  The  petition  was  filed  on  the  1st 
of  April,  1878.  It  was  in  the  name  of  Wil- 
lard F.  Trogdon.  stating  himself  to  be  of 
Greensboro,  in  the  county  of  Guilford,  in 
the  district  aforesaid,  and  states  that  Willard 
F.  Trogdon,  Cicero  L.  Trogdon  and  Isaac  W. 
Allred,  the  last  two  of  Gray's  chapel,  in  the 
county  of  Randolph,  were  copartners  and 
transacting  business  at  Greensboro,  in  the 
county  of  Guilford  and  state  of  North  Caro- 
lina ;  and  he  asks  that  he  individually,  and  the 
said  partners,  who  had  carried  on  business  as 
aforesaid,  under  the  name  and  style  of  Trog- 
don &  Co.,  might  be  adjudged  bankrupts.  In 
the  schedule  of  debts  of  the  firm  of  Trogdon 
&  Co.  filed  with  this  petition,  there  is  stated 
the  debts  due  M.  Millhiser  &  Co.,  A.  Openhi- 
mer,  Gardner,  Carlton  &  Baldwin,  and  Lewis 
H.  Blair,  the  first  three  dated  the  28th  of 
February,  and  the  last  on  March  19th;  and 
all  these  purchases  had  been  proved  to  be 
made  by  the  prisoner,  and  the  whole  debts 
on    the    schedule    amounts    to    upwards    of 

$9,000.  There  was  also  a  schedule  of  the 
866    property    of    Allred,    afterwards    ♦filed 

by  himself  in  the  case.  The  objection 
to  the  record  by  the  prisoner  was  general, 
not  specifying  any  part  of  it. 

The  fifth  exception  is  to  the  admission  of 
a  paper  purportmg  to  be  the  statement  by 
the  prisoner  to  M.  Millhiser  &  Co.  of  the 
names  and  pecuniary  condition  of  the  firm 


cate  and  assessment  are  without  date,   and  do  not 
state  what  year  the  statement  refers  to — Hcu>: 

1.  Record*  of  Other  State* — Admlaalbtllty 
In  BSvldence. — In  the  absence  of  evidence  that 
by  the  law  of  North  Carolina  the  assessment  is  a 
record,  and  a  copy  of  the  record  is  evidence,  the 
paper  is   not   competent   evidence   against   T. 
SM     *2.      Same — ^Defect*     Maklnir     Incom- 
petent.— The  certificate  and  assessment  be- 
ing   without    date,    and   it    being   uncertain    what 
year   the   assessment   refers  to,   for  these   defects 
the  paper  is  not  competent  evidence. 

S.  Bvldence — Introdvctlon  of  Irrelevajit 
Docnoseiita. — The  original  paper  to  which  the 
certificate  refers,  referring  to  the  property  of  A, 
and  T  having  no  connection  with  or  interest  in 
it,  it  would  not  be  competent  evidence  against  him. 

4.  Same — Same — When  Reversal  Jastllled. 

— As  it  is  impossible  for  this  appellate  court  to 
say  that  the  introduction  of  this  paper  in  evidence 
was  not  prejudicial  to  the  accused,  its  introduction 
was  error,  for  which  the  judgment  is  reversed. 

8»  False  Pretences — Instmcttons. — The  court 
instructs  the  jury  *'that  they  must  beheve  from  the 
evidence,  beyond  all  reasonable  doubt,  that  the  al- 
leged false  pretences  were  believed  by  M.  &  Co.; 
that  but  for  them  they  would  not  have  parted  with 
their  goods — ^that  is,  that  they  had  the  prevailing 
and  controlling  influence  of  maicing  M.  &  Co.  part 
with  their  property."     The  instruction  is  correct. 

At  the  June  term,  1878,  of  the  hustings 
court  of  the  city  of  Richmond,  the  grand 
jury  indicted  Willard   F.  Trogdon  for  the 
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possession  of  it,  that  it  might  judge  for  itself 
whether  it  established  what  he  alleges.  Upon 
the  whole,  the  court  is  of  opinion  that  there 
is  no  error  presented  by  the  record  for  which 
the  judgment  should  be  reversed.  I^t  it  be 
affirmed. 

Christian,  J.,  dissented. 
Judgment    affirmed. 


386 


'^Jones  V.  The  Commonwealth. 

November   Term,    1878,    Richmond. 


.1.  Criminal  Laifr — Comaplracy — Joint  Indict- 
ment.*— When  two  persons  are  indicted  jointly  for 
a  conspiracy  to  prosecute  another  for  a  larceny, 
neither  of  them  is  entitled  to  a  separate  trial. 

2.  Sam« — Same — Deelaratlons  of  Co-Con- 
•plrator* — ^When  Admlaalble.t — In  such  a 
case  where  both  are  on  trial  the  confessions  of 
one  of  them  in  the  absence  of  the  other,  made 
after  the  conspiracy  charged  in  the  indictment  was 
completed  and  ended,  are  properly  admitted  as 
evidence.  And  when  all  the  evidence  has  been 
introduced,  the  court  should  then  instruct  the  jury, 

-  'Criminal  Law — Joint  Indictment — Seir- 
«ml  Trials. — In  Commo^iwealth  v.  Lewis  &  Diviney, 
2S  Gratt.  942,  it  was  held  that  the  statute  which,  chang- 
ing the  common  law,  allowed  persons  in  a  joint  in* 
'dictaient  for  felony  at  their  election  to  have  a  joint  or 
«everal  trial,  did  not  apply  to  misdemeanors.  In  Cur- 
ran'a  Case.  7  Gratt.  619,  627,  it  was  held  that  this 
statutory  right  of  election  in  cases  of  felony  is  sub- 
ject to  the  right  of  the  commonwealth,  to  try  the  ac- 
cused severally  notwithstanding  they  may  elect  to  be 
tried  jointly. 

tSame — Conspiracy — AdmlsBlblllty  of  Ev- 
idence of  Declaration  of  Co-Consplrator. — 
'In  Hunter's  Case,  7  Gratt.  641,  it  was  held  that  con- 
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that,  in  passing  upon  the  guilt  of  the  other  party, 
they  must  discard  from  their  consideration  the  said 
admissions,  they  having  been  made  after  the  coa- 
spiracy  was  completed  and  ended. 

8.  Same— Same— FlndlnflT*  NeeeMavr  for 
Verdict  of  Gallty. — In  such  case  the  jury  eannoc 
find  either  party  guilty  of  the  conspiracy  as  charged 
in  the  indictment,  unless  they  believe  from  the  rri- 
dence  that  there  was  an  agreement  of  mind  be- 
tween the  two  to  do  and  perform  the  matters  and 
things  as   charged  in   the  indictment. 

4.  Same — Appeal. — In  such  case,  both  the  defend- 
ants having  been  found  guilty,  one  of  them  applies 
for  a  new  trial,  which  is  overruled,  and  he  obtains 
a  writ  of  error.  The  other  does  not  apply  for  a 
new  trial,  and  there  is  a  judgment  against  him. 
The  judgment  may  be  reversed  as  to  the  one  who 
appeals,  without  reversing  the  judgment  against 
the  other,  who  did  not  apply  for  a  new  trial. 


The  case  is  fully  stated  in  the  opinion  of  the 
court  delivered  by  Moncure^  P. 

H.  H.  Marshall  and  S.  M,  Page,  for  the  ap- 
pellant. 

The    Attorney-General,    for    the    common* 
wealth. 

Moncurb,  p.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
hustings  court  of  Manchester,  convict- 
887  ing  Junius  E.  Jones  and  ♦Royall  Haxall 
on  an  indictment  for  conspiracy,  in  which 
indictment  it  was  charged  that  the  accused,  on 
the  18th  day  of  March,  1878,  at  the  said 
city  of  Manchester  and  within  the  jurisdic- 
tion of  the  hustings  court  of  said  cit>',  "un- 
lawfully devising  and  intending  one  Sally 
Cousins  to  charge  and  convict  of  the  larceny 
of  a  certain  lot  of  railroad  iron,  the  property 
of  the  Richmond  and  Danville  Railroad  Com- 

fessions  or  admissions  of  an  accomplice  in  a  felony,  !  pany,  and  tO  subject  (and  did  subject)  the  said 


made  after  the  commission  and  completion  of  the  of 
fence,  are  not  competent  evidence  against  a  prisoner, 
even  though  a  previous  conspiracy  and  combination  be- 
tween the  prisoner  and  the  accomplice  to  commit  the 
■felony  has  been  proved.    In  Oliver's  Case,  77  Va.  590, 
it  was  decided  that  though  conspiracy  has  been  proved, 
statements  of  a  conspirator  made  after  the  object  of 
the    conspiracy    is    accomplished,    are    inadmissible    to 
criminate    his    co-conspirator.      In    Sands'    Case,    21 
Gratt.    871,    the    headnote   says   that    upon   an    indict- 
ment against  a  person  for  a  conspiracy  to  commit  a 
felony,  or  for  the   felony  so   actually  committed,   the 
acts  and  declarations  of  another  of  the  conspirators, 
though  not  in  the  presence  of  the  prisoner  or  after- 
wards reported  to  him,  are  evidence  against  him;    and 
this   though   the   acts   and    declarations   were   done   or 
made  oefore  the  prisoner  became  a  party  to  the  con- 
spiracy, if  done  or  said  in  furtherance  of  the  common 
object.     In   order   that  such  evidence  may  be  admis- 
sible, it  must  be  shown  first  that  the  persons  whose 
acts  or  declarations  are  sought  to  be  made  evidence, 
•were   at   the   time   of   making   or    doing   them,    them- 
selves  conspirators;     and  second  that  they  were  said 
or  done  in  furtherance  of  the  object  of  the  conspiracy. 
See  also   Williamson   v.    Comm.,  4   Gratt.    547;     Dan- 
ville Bank  v.  Waddill,  31  Gratt.  469  and  note;    Cain's 
Case,    20    W.    Va.    694;     Brown's   Case,    86   Va.    935; 
Martin's    Case,    2    I^igh    745;     6   Am.    &    jgng.    Enc. 
I«aw  571   and  867. 


Sally     Cousins     to     a     criminal    prosecution 
(wherein  the  said   Sally  Cousins    was    duly 
acquitted),  did  unlawfully  conspire,  combine, 
confederate  and  agree  among  themselves,  and 
that   in   pursuance  of   and  according  to  the 
conspiracy,     combination,     confederacy     and 
agreement    aforesaid,    so    as    aforesaid    had, 
they,   the   said   Junius   E.   Jones   and   Royall 
Haxall,  did  falsely  accuse  the  said  Sally  Cous- 
ins of  the  larceny  of  certain  railroad  iron  as 
aforesaid,   and   did   undertake  to    make  and 
fabricate    certain    signs    and    evidences    by 
which  to  convict  the  said  Sally  Cousins  of  the 
larceny  aforesaid,  and  did  then  and  there  in- 
troduce said  false  evidence  before  his  honor, 
the  mayor  of  the  city  of   Manchester,  upon 
the  trial  of  Sally  Cousins  for  the  larceny  as 
aforesaid,  on  a  warrant  sworn  out  by  said 
J.  E.  Jones  in  furtherance  and  pursuance  of 
the    conspiracy,    &c.,    aforesaid,    against   the 
peace   and   dignity   of   the  commonwealth  of 
Virginia."     The   accused   pleaded   not   guilty 
to  the  said  indictment;  and  Junius  E.  Jones 
moved  the  court  for  a  several  trial  thereon; 
which  motion  the  court  overruled.    Where- 
upon the  case   was   tried   by  a  jury,   which 
found  both  of  the  accused  guilty  as  charged  in 
the  indictment,  and  assessed  the  fine  of  said 
Junius  E.  Jones  at  ten  dollars  and  of  the  said 


582 


SI  GRATT. 


ViRGiinA  Reports,  Annotated. 


888.  889,  840,  841 


Royall  Haxall  at  five  dollars.  The  said  Junius 
E.  Jones  moved  the  court  to  set  aside  the  ver- 
dict against  him  and  grant  him  a  new  trial; 
which  motion  the  court  overruled.  The 
838  said  Royall  ♦Haxall,  by  counsel,  an- 
nounced that  he  had  nothing  further  to 
say.  And  thereupon  judgment  was  rendered 
by  the  court  against  the  accused  according  to 
the  said  verdict  and  for  the  costs  expended  in 
the  prosecution.  The  said  Junius  E.  Jones  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  to  the  said  judgment;  which  was  ac- 
cordingly awarded. 

There  are  three  assignments  of  error  in  the 
petition  for  a  writ  of  error  in  the  case,  as 
follows,  to-wit: 

1.  In  the  court's  refusing  to  allow  the  peti- 
tioner a  separate  trial,  as  objected  to  in  bill 
of  exceptions  No.  1. 

2.  In  admitting  the  illegal  testimony  set 
forth  in  bill  of  exceptions  No.  2. 

3.  In  overruling  his  motion  for  a  new  trial, 
as  set  forth  in  bill  of  exceptions  No.  3. 

We  will  proceed  to  consider  the  questions 
arising  on  these  assignments  of  error  in^the 
order  in  which  they  are  made. 

1.  In  the  court's  refusing  to  allow  the  peti- 
tioner a  separate  trial,  as  objected  to  in  bill 
of  exceptions  No.  1. 

It  is  stated  in  that  bill  "that  on  the  trial 
of  the  case  the  prisoner,  Junius  C.  Jones, 
before  pleading,  moved  the  court  to  permit 
him  to  sever  from  the  other  defendant,  that  he 
might  be  tried  separately  and  apart  from  the 
said  other  defendant  for  the  offence  charged 
against  them  jointly  in  the  indictment,  which 
motion  the  court  overruled  and  required  the 
defendants  to  go  into  trial  jointly,  as  they 
were  indicted;"  to  which  ruling  of  the  court 
the  defendant,  Jones,  by  his  counsel  excepted. 

This  question  has  already  been  expressly 
decided  by  this  court  in  the  case  of  The  Com- 
monwealth V.  Lewis  &  Diviney,  25  Gratt.  938 ; 
in  which  it  was  held  that  where  two  persons 
have  been  indicted  jointly  for  a  misdemeanor 
they  cannot  claim  any  right  to  be  tried  sepa- 
rately. It  is,  therefore,  only  necessary,  on  this 
branch  of  the  subject,  to  refer  to  that  case, 
and  we  are  of  opinion  that  the  court 
889  ♦below  did  not  err  in  refusing  to  allow 
the  petitioner  a  separate  trial  as  afore- 
said. See  also  1  Bishop  on  Cr.  Pr.,  §  963,  as 
to  the  offence  of  conspiracy  in  respect  to  sep- 
arate trial.  Then  as  to  the  next  assignment 
of  error,  viz: 

2.  In  admitting  the  illegal  testimony  set 
forth  in  bill  of  exceptions  No.  2. 

It  is  stated  in  that  bill  "that  on  the  trial 
of  the  case  the  Commonwealth  introduced 
as  witness  one  James  B.  Fitzgerald,  police- 
man of  the  city  of  Manchester,  and  offered  to 
prove  by  him  that  on  the  morning  of  the 
20th  of  March,  1878,  before  7  o'clock,  while 
one  Haxall,  one  of  the  defendants  in  this 
cause,  was  standing  in  front  of  the  market- 
house,  said  Haxall  admitted  and  stated  to 
him  and  to  others  in  his  presence,  in  front  of 
the  market-house  in  Manchester,  said  Haxall 
being  then  out  on  bail  on  the  charge  of  lar- 
ceny, whilst  the  defendant  J.  E.  Jones  was 
absent,  that  he,  said  Haxall,  did  not  steal  the 


iron;  Mr.  Jones  gave  it  to  him  to  put  it  where 
it  was  found,  and  gave  him  drinks,  and  prom- 
ised to  pay  him  for  doing  it;  that  he  did  put 
it  where  it  was  found,  as  he  had  promised 
Jones  to  do ;  and  that  said  Haxall  made  this 
statement  voluntarily,  without  any  inducement 
or  threat  being  used  by  the  policeman  or  any 
one  else.  The  court  being  of  opinion  that 
the  evidence  was  admissible  as  evidence  on  the 
joint  trial,  and  stating  that  the  court  would 
instruct  the  jury  as  to  the  force  and  effect  of 
said  evidence  in  relation  to  said  Jones,  allowed 
the  same  to  be  given  to  the  jury.  To  the  in- 
troduction of  this  testimony  the  defendant 
Jones,  by  his  counsel,  objected,  and  moved 
the  court  to  reject  it,  said  admissions  or  dec- 
larations not  being  made  in  his  presence,  but 
the  court  overruled  the  motion  and  permitted 
said  admissions  and  declarations  to  go  to  the 
jury.  To  this  ruling  of  the  court  the  prisoner, 
by  his  counsel,  excepted." 
We  are  of  opinion  that  the  court  below  did 
not  err  in   the  said   ruling.     The   said 

840  admissions      and      declarations      ♦were 
legal  evidence  in  the  case,  because  they 

tended  to  prove  that  the  defendant  who  made 
them  was  guilty  of  the  joint  offence  charged 
in  the  indictment  against  him  and  the  other 
defendant,  though  they  did  not  tend  to  prove 
that  the  other  defendant  was  guilty  of  the  said 
offence.  On  a  joint  trial  of  an  indictment 
against  several  for  the  same  offence  any 
legal  evidence  that  tends  to  prove  the 
guilt  of  either  of  said  defendants  of  said 
offence  is  admissible  evidence  on  the  said 
trial,  though  it  may  not  tend  to  prove  the 
guilt  of  any  of  the  other  defendants.  The 
court  can  and  ought  to  prevent  any  difficulty 
on  the  subject  in  the  minds  of  the  jury  in 
such  a  case  by  an  instruction  which  the  court  in 
said  bill  of  exceptions  No.  2  announced  an 
intention  to  give,  and  which  was  afterwards 
actually  given,  as  appears  in  the  next  bill  of 
exceptions.  Then  as  to  the  next  and  last  as- 
signment of  error,  viz: 

3.  In  overruling  the  said  motion  for  a  new 
trial,  as  set  forth  in  bill  of  exceptions  No.  3. 

It  is  stated  in  that  bill  "that  on  the  trial 
of  this  case,  after  the  witnesses  had  been 
heard  and  the  jury  had  rendered  their  verdict, 
the  defendant  Jones  moved  the  court  to  set 
aside  said  verdict  as  to  himself,  and  award 
him  a  new  trial  upon  the  ground  that  it  was 
contrary  to  the  evidence;  which  motion  the 
court  overruled  and  proceeded  to  render  judg- 
ment u^on  said  verdict  against  said  defendant 
To  which  ruling  the  judgment  of  the  court 
the  said  defendant  excepted,  and  prayed  the 
court  to  sign  and  seal  the  said  bill  of  excep- 
tions, and  to  certify  the  facts  proved  upon 
said  trial,  all  of  which  was  accordingly  done, 
and  the  court  certified  that  the  following  were 
the  facts  proved,  viz: 

"That  the  defendant  Jones  resides  in  Man- 
chester, and  is  an  employee  of  the  Richmond 
and  Danville  Railroad  Company;  that  he  is 
a  special  policeman,  and  duly  sworn  in  as 
such     by    the    authorities    of  the  city; 

841  that    on     ♦the     18th    of     March,     1878, 
in  said  city,  he  went  to  one  R.  J.  Cooper 

(a  witness  who  testified  in  this  case),  and 
said    the    Richmond    and    Danville    Railroad 
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act  or  representation  in  many  cases  would 
not  be  decisive^  especially  where  the  ac- 
cused has  sustained  a  previous  good  char- 
acter. But  when  it  is  shown  that  he  m.ide 
similar  representations  about  the  same 
time  to  other  persons,  and  by  means  of 
such  representations  obtained  goods,  all  of 
which  were  false,  the  presumption  is  great- 
ly strengthened  that  he  intended  to  defraud. 

One  of  the  counsel  for  the  accused,  in  a 
very  able  argument  upon  this  branch  of  the 
case,  insisted  that  when  the  accused  obtains 
goods  by  falsely  representing  himself  a  man 
of  property,  the  jury  must  infer  the  guilty 
intent;  and  therefore  evidence  of  collateral 
facts  is  unnecessary  and  irrelevant,  and  can 
only  mislead   the  jury. 

It  may  be  conceded  that  when  goods  are 
obtained  by  false  representations  of  the 
kind  mentioned — ^and  this  is  the  whole  case — 
the  jury  may  justly  infer  the  fraudulent  intent. 
But  it  frequently  happens,  in  a  large  majority 

of  cases,  there  are  numerous  facts  and 
878    circumstances,  sometimes  *of  a  minute 

and   varied   character,   throwing   light 
upon  the  conduct  and  motives  of  the  ac- 
cused. It  is  impossible  for  the  court  to  fore- 
see what  may  be  developed  in  the  progress 
of   the   trial.    Wh^n   evidence   is   offered   of 
other  transactions  to  show  the  guilty  intent 
of  the  accused,  is  the  court  to  say  the  intent 
is  already  conclusively  proved,  and  the  evi- 
dence is  therefore  irrelevant?    What  would 
be  thought  of  a  judge  who  would  thus  pre- 
judge the  case  and  invade  the  province  of 
the  jury?  The  learned  counsel  would  hardly 
concede  the  fraudulent  intent  of  his  client 
upon  any  state  of  facts.   In  the  case  before 
us  we  have  but  a  small  portion  of  the  evi- 
dence.  It  is,  of  course,  impossible  for  us  to 
say  what  testimony  was  adduced  by  the  ac- 
cused upon  the  question  of  his  particular  in- 
tent; and  yet  we  are  asked  to  say  that  the 
evidence  set  out  in  the  three  bills  of  excep- 
tion is  irrelevant,  upon  the  assumption  that 
without   it   the  jury   must  have   found   the 
guilty  intent  on  the  part  of  the  accused.    The 
opinion    of    this   court   in    IValsh's   case,    16 
Gratt,  541,  has  a  strong  bearing  upon  this 
question.     There    the    distinction    is    plainly 
drawn  between  guilty  knowledge  or  intent  as 
a  presumptibn  of  law,  and  guilty  knowledge 
or  intent  as  a  presumption  of  fact — a  mere 
inference  to  be  drawn  by  the  jury.    In*  the 
latter  case,  whilst  the  jury  may  find  the  ac- 
cused  guilty  upon   a   given    state   of   facts, 
they  are  not  bound  to  do  so.    They  are  to 
weigh  all  the  circumstances,  and  draw  from 
them   such    conclusion   as    they   may   think 
warranted  by  the  Evidence.    In  this  class  of 
cases  it  has  been  held  that  even  the  admis- 
sion of  the  accused  that  the  act  was  done 
with  a  fraudulent  or  malicious  intent  cannot 
preclude  the  Commonwealth  from  proving 
it  by  any  proper  evidence.   Commonwealth  v. 
McCarthy,  119  Mass.  R.  354;  Priest  v.  Inhab. 
Groton,  103  Mass.  R.  530. 

But  let  us  see  what  are  the  authorities 

874    on   the   question.    ♦In   civil   cases    the 

decisions  are  abundant  which  hold  that 

on  the  question  of  intent  to  defraud  by  false 


pretenses  other  acts  or  representations  of  a 
like  character  done  at  or  about  the  same 
time  with  that  in  issue  arc  admissible  wUh  a 
view  to  the  quo  animo.   The  case  of  McKm- 
ney  v.  Dingley,  4  Grecnl.  R.  172,  is  an  example. 
There  the  suit  was  to  avoid  a  sale  on  the 
ground  of  the  false  and  fraudulent  conduct 
of  the  purchaser  in  representing  himself  to 
be  a  man  of  good  property  and  credit  when 
he  is  not;  and  it  was  held  proper  for  the 
vendor    to    give    evidence    of    similar   false 
pretexts  successfully  used  to  other  persons 
in  the  same  town  about  the  same  time  to 
show  a  general  scheme  to  amass  property 
by  fraud.    In  Hennequin  v.  Naylor,  24  New 
York  R.  139,  for  the  purpose  of  proving  the 
fraud  the  vendor  relied  in  part  upon  the  fact 
that  the  defendant  had  purchased  of  several 
persons   large  bills   of  goods,  the   plaintiff, 
among  the  rest,  just  on  the  eve  of  suspen- 
sion.   See  also   Whittier  v.   Vamey,  10  New 
Hamp.  291,  477 ;  Menfey  v.  Brace,  23  Barb.  R. 
561 ;  Allison  v.  Matthew,  3  John.  R.  234 ;  O/m- 
stead  V.  HotaiUng,  1  Hill  317 ;  1  Phillip's  Ev. 
653,   773.    These    decisions   are   directly   in 
point,  and  are  entitled  to  great  weifrht  if 
the  rules  in  criminal  arc  the  same  as  in  civil 
cases.    That  they  are  so  in  general,  so  far 
as  the  means  of  ascertaining  truth  arc  con- 
cerned, is  established  by  a  great  weifirht  of 
authoritv.    1    Bishop's   Grim.    Procedure,   S 
502;  1  Greenl.  |  65;  Roscoe  Grim.  Hv.  p.  1, 
and  the  cases  cited  by  these  authors;  Cray- 
son's  case,  6  Gratt.  712. 

As,  however,  it  may  be  said  that  the  rule 
confining  the  evidence  to  the  point  in  issue 
should  be  more  rigidly  applied  in  criminal 
than  in  civil  cases,  let  us  examine  some  of 
the  decisions  based  upon  criminal  prosecu- 
tions. The  case  of  The  Commonwealth  v. 
Eastman,  1  Gush.  R.  189,  was  an  indictment 
for  obtaining  goods  or  money  under 
false  pretenses.  It  was  ably  argued 
875  ♦and  carefully  considered.  The  court 
in  commenting  upon  one  branch  of  the 
case,  say:  "Evidence  of  other  purchases  of 
goods  than  those  charged  in  the  indictment 
made  by  the  defendants  from  other  persons 
during  the  month  of  March,  1844,  under  sim- 
ilar circumstances  with  the  transaction 
charged  in  the  indictment,  was  admitted  for 
the  purpose  of  showing  the  nature  of  the 
business  of  the  defendants  and  the  extent  of 
the  purchasers  made  by  them,  and  also  as 
bearing  upon  the  bona  fide  character  of  the 
dealings  of  the  defendants  with  the  particu- 
lar individuals  alleged  to  be  defrauded. 

"This  species  of  evidence  would  not  be 
admissible  for  the  purpose  of  showing  that 
'  the  defendant  had  also  committed  other  like 
offences,  but  simply  as  an  indication  of  the 
intention  in  making  the  purchases  set  out  in 
the  indictment.  It  is  analogous  to  the  proof 
of  the  scienter  in  indictments  for  passing 
counterfeit  money,  by  showing  that  the  de- 
fendant passed  other  counterfeit  money  to 
other  persons  about  the  same  time.  Such 
evidence  is  always  open  to  the  objection 
that  it  requires  the  defendant  to  explain 
other  transactions  than  those  charged  in  the 
indictment;  but  when  offered  for  the  limited 
purpose   above   stated,   that   of  showing  a 
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criminal  intent  in  the  doing  of  the  act 
charged,  it  has  always  been  admissible. 

This  decision  was  followed  by  the  case  of 
Commonwealth  v.  Tuckerman,  10  Gray's  R. 
173 — an  indictment  for  embezzlement — ^and 
upon  the  trial  evidence  was  admitted  of 
other  acts  of  embezzlement  of  different 
amounts  and  at  diflFerent  times,  for  the  pur- 
pose of  showing  the  fraudulent  intent.  The 
next  case  is  that  of  Commonwealth  v.  Jeffries, 
7  Allen's  R.  548,  for  obtaining  goods  by 
false  pretenses.  In  both  cases  the  decision 
in  Eastman's  case  was  cited,  commented  upon 
and  approved.   And  in  all  the  cases  the 

876  principle    governing    ♦in    prosecutions 
for  having  counterfeit  money  is  applied 

to  prosecutions  for  obtaining  money  by 
false  pretenses. 

The  counsel  for  the  accused  in  this  case 
have  eited  the  case  of  State  v.  Lapage,  57 
New  Hamp.  R.  245;  and  have  read  extracts 
from  the  opinion  of  Chief  Justice  Gushing. 
The  learned  judge  discusses  with  great 
force  and  learning  the  rules  governing  the  ad- 
mission of  collateral  facts  to  show  the  intent 
of  the  accused.  And  although  it  is  obvious  he 
is  not  favorably  inclined  to  the  admission  of 
such  evidence,  still  he  concedes  there  are  cases 
in  which  it  is  admissible.  After  enumerating 
these  cases,  he  proceeds  as  follows:  "In 
cases  of  indictment  for  obtaining  goods 
under  false  pretenses  it  very  often  happens 
that  the  respondent  has  been  in  some  kind 
of  business  of  which  buying  and  selling 
goods  on  credit  makes  a  part,  and  in  such 
a  case  the  difficulty  is  to  draw  the  line  be- 
tween the  points  where  legitimate  business 
ceases  and  fraud  begins.  In  such  cases  a 
single  purchase  of  goods  on  credit  might 
happen  in  the  ordinary  course  of  business; 
but  if  a  party  should  make  several  pur- 
chases of  goods  at  a  time  when  he  was  in 
failing  circumstances,  that  fact  would  have 
some  tendency  to  show  that  he  knew  he  was 
in  failing  circumstances,  and  that  he  did  not 
intend  to  pay  for  them.  Of  course  the  effect 
of  such  testimony  would  depend  upon  the 
number  and  amount  of  such  purchases,  the 
after  disposition  of  the  goods  purchased, 
and  all  the  other  circumstances."  See  also 
State  V.  Johnson,  33  New  "Hamp.  R.  441; 
Horey  v.  Grant,  52  New  Hamp.  569;  Defrese 
V.  State,  3  Heisk.  R.  53;  42  Ala.  R.  532. 

The  case  of  Wood  v.  United  States,  16 
Peter's  R.  342,  is  perhaps  a  more  satisfac- 
tory authority  than  any  cited.  There,  upon  an 
information  against  the  defendant  for  failing 
to  invoice  certain  goods  imported  by  him,  with 
design  to  evade  the  duties  and  to  de- 

877  fraud  the  government,  *it  was  decided 
that  other  invoices  of  articles  imported 

into  New  York  and  assigned  to  the  defend- 
ant was  proper  evidence  to  show  the  fraud- 
ulent intent.  Judge  Story,  in  delivering  the 
opinion  of  the  court,  said:  "The  question 
was  one  of  fraudulent  intent  or  not,  and 
upon  questions  of  that  sort,  where  the  intent 
of  the  party  is  the  matter  in  issue,  it  has  al- 
ways been  deemed  allowable  as  well  in  crim- 
inal as  in  civil  cases  to  introduce  evidence  of 
other  acts  and  doings  of  the  party  of  a 
kindred  character,  in  order  to  illustrate  and 


establish  his  intention.  Indeed,  in  no  other 
way  would  it  be  practicable  in  many  cases 
to  establish  such  intent  or  motive;  for  the 
single  act  taken  by  itself  may  not  be  deci- 
sive either  way,  but  when  taken  in  connec- 
tion with  others  of*  the  like  character  and 
motive,  the  intent  and  motive  may  be  dem- 
onstrated almost  with  absolute  certainty." 
These  views  the  learned  judge  illustrates 
and  enforces  by  argument,  and  by  reference 
to  authority. 

The  most  recent  case  on  this  subject  is  that 
of  Bielsehofshy  v.  The  People  of  the  State  of 
New  York,  decided  by  the  supreme  court  of 
New  York,  and  reported  in  3  Hun.  R  46.  It 
was  a  prosecution  for  obtaining  goods  upon 
false  pretenses.  It  was  decided  to  be  com- 
petent to  prove  other  offences  committed  by 
the  accused,  with  the  view  to  show  his  in- 
tent in  the  particular  offence  charged,  al- 
though it  might  incidentally  prejudice  the 
character  of  the  accused  in  the  mind  of  the 
jury.  Upon  a  writ  of  error  to  the  court  of 
appeals  of  New  York  this  judgment  was  af- 
firmed. So  that  we  have  the  decision  of  the 
highest  courts  of  New  York  upon  the  very 
points  involved  here.  Against  this  array  of 
authorities  we  have  the  case  of  Reg.  v.  Holt, 
Bell  Grim.  Gases  280,  in  which,  upon  an  in- 
dictment for  obtaining  money  upon  false 
pretenses,  it  was  held  not  permissible  to 
show  that  the  prisoner  had  obtained  money 
by  similar  false  pretenses  within 
878  ♦a  week  afterwards,  for  the  purpose  of 
establishing  the  intent. 

As  the  case  was  not  argued,  and  no  reasons 
are  given  in  the  opinion  of  the  court,  it  is 
impossible  to  say  upon  what  grounds  the 
decision  was  placed — possibly  the  subse- 
quent pretenses  were  considered  as  tqo  re- 
mote in  point  of  time.  The  decision  has  not 
been  approved  by  writers  on  criminal  law. 
Roscoe  Grim.  Ev.,  94.  Opposed  to  this  are 
the  two  cases  of  Reg.  v.  Roebuck,  D.  &  B.  p. 
24,  and  Queen  v.  Prances,  2  Grim.  Gases,  Re- 
served Law  R.  128,  decided  in  1872.  This 
last  case  is  in  entire  harmony  with  the 
American  decisions  already  cited;  so  that 
the  English  doctrine  sustains  fully  the  view 
taken  by  the  courts  in  this  country. 

It  has  been  said,  that  whatever  may  be 
the  rule  elsewhere,  under  our  statute  ob- 
taining goods  upon  false  pretenses  is  made 
larceny,  and  upon  a  prosecution  for  larceny 
it  is  not  admissible  to  prove  other  larcenies, 
by  way  of  showing  the  intent. 

Without  stopping  to  controvert  the  con- 
clusion reached  by  this  position,  it  is  suffi- 
cient to  refer  to  Anahlc's  case,  24  Gratt.  563, 
in  which  it  was  held  that  whilst  the  statute 
declares  that  the  party  obtaining  goods  by 
false  pretenses  is  guilty  of  larceny,  it  is  not 
intended  to  dispense  with  the  proof  re- 
quisite to  show  that  the  goods  were  ob- 
tained by  false  pretenses.  Every  ingredient 
entering  into  th.e  offence  of  obtaining  goods 
by  false  pretenses  must  be  shown  as  fully 
as  if  the  statute  had  not  been  passed. 

My  opinion,  therefore,  is,  that  the  hust- 
ings court  did  not  err  in  admitting  the  evi- 
dence set  out  in  the  three  bills  of  exception 
already  adverted  to,  such  evidence  not  be- 
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ing  too  remote  in  time  or  place  to  throw 
light  upon  the  intent  of  the  accused  in  the 
main  transaction,  I  think,  however,  that  the 
court  ought  to  have  explained  to  the 
879  jury  that  this  evidence  was  only  *to 
be  considered  by  them  in  connection 
with  and  as  explanatory  of  such  intent,  and 
hot  as  proof  the  accused  had  committed 
other  offences  not  charged  in  the  indictment. 

Passing  from  this  point,  we  come  to  the 
fourth  bill  of  exceptions,  which  presents  the 
question  of  the  admissibility  as  evidence  of 
the  record  in  bankruptcy.    And,  first,  it  is 
objected  there  is  no  proof  that  the  accused 
is  the  identical  W.  F.  Trogdon  who  filed  the 
petition    and    schedule    in    bankruptcy,   and 
w^ho  was  adjudicated  a  bankrupt  by  the  dis- 
trict   court    of    the    United    States    for    the 
western   district   of   North    Carolina.     It   is 
very   true    that   no   witness   swears   to   the 
identity  of  the  accused;  but  the  evidence  is, 
nevertheless,    conclusive    upon    that    point. 
When   the  accused   came  to   Richmond   in 
February,  1878,  he  represented  that  the  con- 
cern of  which  he  was  a  member  consisted  of 
himself,  I.  W.  AUred  and  Cicero  Trogdon, 
and  that  it  was  doing  business  at  Greens- 
boro,  North    Carolina,    under   the   style   of 
Trogdon  &  Co.   The  petition  in  bankruptcy 
is  signed  by  W.  F.  Trogdon,  of  Greensboro, 
and  represents  that  he  is  a  member  of  the 
firm  of  Trogdon  &  Co.,  consisting  of  him 
self.  I.  W.  Allred  and  Cicero  L-  Trogdon. 
In  the  list  of  creditors  filed  among  the  pro- 
ceedings  in   bankruptcy  are   the  names   of 
Millhiser  &  Co.,  A.  Oppenheimer,  and  Gard- 
ner,  Carlton   &  Baldwin,  whose   debts  are 
stated  to  have  been   contracted  on  the  28th  Feb- 
ruary, 1878.  It  is  not  within  the  bounds  of  proba- 
bility that  there  were  two  mercantile  firms  in 
Greensboro,    North   Carolina,   with  the   same 
style  and  name,  with  the  same  number  of  par- 
ties, and  all  bearing  identically  the  same  names, 
and  that  each  of  these  firms  .should  be  debtor 
in  the  same  amount  to  three  mercantile  firms 
in  this  city  for  goods   purchased   the 
880    same  day.    Upon   this   state  of  ♦facts 
there  can  be  no  doubt  that  the  proof 
of  identity  is  complete. 

The  next  enquiry  is,  to  what  extent  and 
for  what  purpose  is  the  record  in  bankrupt- 
cy evidence  in  this  case? 

Without  entering  into  a  discussion  of  the 
questions  so  laboriously  argued  by  counsel 
as  to  the  admissibility  and  effect  of  records 
in  civil  cases,  upon  the  trial  of  criminal  of- 
fences, I  deem  it  sufficient  to  say  that  in  my 
view  this  record  is  competent  to  show  that 
the  copartnership  of  Trogdon  &  Co.,  and 
the  individuals  constituting  said  copartner- 
ship, were  on  the  20th  of  April.  1878,  duly 
adjudicated  bankrupts  by  the  district  court 
of  the  United  iS^ates.  Apart  from  the  con- 
sideration that  an  adjudication  in  bankrupt- 
cy is  in  the  nature  of  a  decree  in  rem  as  re- 
spects the  status  of  the  debtor,  it  plainly 
appears  that  the  whole  proceeding  in  this 
case  was  had  at  the  instance  and  upon  the 
application  of  the  accused.  The  record  is 
also  competent  to  show  the  petition  and 
schedules  filed  by  the  accused,  the  state- 
ments therein  contained,  and  any  other  act 
done  or  declaration  made  by  the  accused  in 


the  progress  of  the  proceedings  in  bank- 
ruptcy. And  this  upon  the  plain  principle  that 
a  record  is  always  evidence  against  a  party  as 
containing  a  solemn  admission,  or  judicial  dec- 
laration, in  regard  to  a  particular  fact  or 
facts.  In  such  case,  however,  it  is  admitted 
not  as  a  judgment  conclusively  establishing  the 
matter,  but  as  a  deliberate  declaration  or  ad- 
mission that  the  fact  was  so.  1  GrecnL  on  Ev. 
§  527  a. 

My    opinion    further    is,    that    the    several 
schedules   filed   by   I.   W.   Allred  and   Cicero 
Trogdon,  also  constituting  a  part  of  the  rec- 
ord in  bankruptcy,  are  not  legal  evidence  against 
the  accused.    They  are  simply  the  admissions 
in  writing  of  those  persons.    The  accused  hid 
no  opportunity  of  controverting  these    state- 
ments, and  no  particular  intent  in  doing  so. 
And  even  though  it  appeared  the  accused 
881     *was  afforded  an  opportunity  of  contro- 
verting the  admissions  of  his  copartners, 
it  would  be  unjust  that  upon  a  criminal  charge 
involving  his  liberty  and  character,  he  should 
be  prejudiced  by  a  mere  default  in  protecting 
his  interest  in  a  civil  proceeding.    Starkie 
on  Ev.  301.     If,  therefore,  upon  the  trial  in 
the   hustings   court   an  objection   had    been 
made  to  the  introduction  of  this  evidence,  it 
would  have  been  the  duty  of  the  hustings 
court  to  exclude  it,  or  instruct  the  jury  to 
disregard   it.    A    diflficulty,    however,    arises 
from  the  fact  that  the  accused  made  no  ob- 
jection to  any  specific  part  of  the  record, 
but  contented  himself  with  a  general  objec- 
tion to  the  whole.    Several  decisions  of  this 
court  in  civil  cases  have  held  that  it  is  the 
duty  of  the  objecting  party  to  lay  his  iinger 
upon  the  exceptionable  parts  of  the  record, 
so  that  the  mind  of  the  trying  court  might 
be  brought  to  bear  upon  them  instead  of 
making  a  motion  equivalent  to  the   rejec- 
tion of  the  whole  record.  Harrintan  v.  Brawn 
8  Leigh,  697;  Friend  v.  Wilkinson  &  Hunt,  9 
Gratt.   31;  Parson's  v.  Harper,  16   Gratt.  64. 
The    same   rule    must   necessarily    prevail    in 
criminal  cases.   The  accused  cannot  by  a  gen- 
eral objection  to  the  whole  record  impose  upon 
the  court  the  duty  of  examining  every  part 
of  it  to  see  whether  perchance  there  may 
not  be   something  in   it  not  admissible    as 
evidence.    It  is  his  duty  to  point  out  such 
portions  of  it  as  come  within  the  scope  of 
his   objection.     I   think,  therefore,  the  ob- 
jection to  the  entire  record  in  this  case  was 
too    broad,    and    the    hustings    court    com- 
mitted no  error  in  overruling  it  as  made 

With  respect  to  the  fifth  bill  of  excep- 
tions, I  think  the  hustings  court  did  not  err  m 
admitting  as  evidence  the  written   statement 
therein   mentioned.     This   statement   was   the 
same  made  by  the  accused  to  Samuel  Hirsh 
a  member  of  the  firm  of  Millhiser  &  Co.,  on 
the  28th  of  February,  1878.  It  was  for- 
888    warded  on  the  2d  of  March  ♦to  another 
member  of  the  firm  then  in  the  city  of 
New  York.    The  latter,  after  receiving  the 
statement,    and    after    making    certain    en- 
quiries   in    New   York,   telegraphed   to   his 
house,  in  Richmond,  to  ship  the  goods  pur- 
chased by  the  accused  to  him  in   Greens- 
boro.   This  statement  must  be  treated  as  a 
representation    made    to   the    firm,   and    to 
every  member  of  it.   It  constitutes  material 
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evidence  to  show  the  grounds  upon  which 
both  partners  acted,  the  one  m  selhng  and 
the  other  in  directing  the  dehvery  of  the 
goods    to   the    accused.  .  ,   *u 

In  the  further  progress  of  the  trial  the 
Commonwealth  offered  in  evidence  what 
purported  to  be  a  copy  of  a  hst  o'/eal  and 
personal  estate  given  in  by  I.  W.  Allred  to 
the  assessor  of  Randolph,  North  Carolina, 
and  certified  as  correct  by  the  register  of 
deeds  in  that  county.  This  paper  was  ob- 
jected to  by  the  accused,  but  his  objection 
was  overruled;  and  this  is  the  subject  of  the 
sixth  bill  of  exceptions.  It  does  not  appear 
when  the  list  was  made  out  by  AUred,  or 
when  it  was  returned  by  the  assessor,  or 
when  the  copy  was  certified  by  the  register; 
for  the  assessment,  the  list  and  the  cerliti- 
cate  are  all  without  date.  The  paper  did 
not  tend,  therefore,  in  the  slightest  degree 
to  show  the  falsity  of  the  representations 
made  by  the  accused  on  the  28th  of  Febru- 
ary, 1878,  with  respect  to  the  real  estate 
owned  by  Allred  in  Randolph  county. 

But  this  is  not  all.  The  paper  purports  to 
be  a  copy  of  a  list  on  file  in  some  office  or 
other  place  of  deposit  in  North  Carolina. 
Such  a  copy  would  not  be  evidence  m  any 
court,  unless  the  original  is  a  matter  of  rec- 
ord or  unless  there  is  a  statute  making  the 
copy  evidence.  We  know  nothing  of  the 
functions  and  duties  of  the  assessor  or  of 
the  register  of  deeds  in  North  Carolina.  All 
these  matters  are  regulated  not  by  the  prin- 
ciples of  the  common  law,  but  by  North 
Carolina  statutes,  of  which  the  Virginia 
courts  cannot  take  judicial  notice.  It  the 
Commonwealth  wished  to  rely  upon  a 
SSS  paper  of  this  sort,  it  ♦ought  to  have 
brought  the  North  Carolina  statutes 
here,  and  proved  them  as  other  facts;  and  it 
ought  to  have  shown  by  these  statutes  that 
a  copy  of  this  sort  is  made  legal  evidence. 

But  to  prevent  all  misapprehension  on  a 
future  trial,  I  will  say  that,  in  my  opinion, 
this  paper,  whether  a  copy  or  the  original, 
is  not  legal  evidence  against  the  accused  in 
this  case  for  any  purpose.  It  is  nothing 
more  than  a  statement  of  Allred  s,  on  oath 
it  may  be.  made  to  some  North  Carolina  of- 
ficer, of  the  amount  and  value  of  his  real 
and  personal  property.  It  was  not  made  m 
the  presence  of  the  accused;  it  was  a  mat- 
ter in  which  he  had  no  interest  or  concern, 
and  no  opportunity  was  ever  afforded  him 
of  cross-examining  the  person  who  made  it. 
It  is  difficult  to  find  even  a  plausible  ground 
upon  which  such  a  paper  or  statement  can 
be  used  upon  a  criminal  trial.  . 

The  learned  counsel  representing  the 
Commonwealth  here  seemed  to  think,  how- 
ever that  the  evidence  was  very  immaterial, 
and 'the  accused  could  not  have  been  preju- 
diced by  it  How  is  it  possible  for  us  to  say 
what  effect  it  had  on  the  mind  of  the  jury? 
The  whole  purpose  of  introducing  it  was  to 
show  that  the  accused  had  made  a  false  state- 
ment to  Millhiser  &  Co.  when  he  represented 
that  his  copartner  Allred  owned  $3,000  worth 
of  real  estate  in  Randolph  county.  If  the  pa- 
per proved  anything,  it  proved  the  falsity  of 
that  representation ;  and  so  the  jury  must  have 
considered  it.    Besides,  at  the  present  term 


this  court  has  held,  as  it  has  held  on  re- 
peated occasions,  that  if  the  accused  way 
have  been  prejudiced  by  the  evidence,  even 
though  it  be  doubtful  whether  in  fact  he  was 
so  pr  not,  it  is  sufficient  for  reversing  the 
judgment. 

My  opinion,  therefore,  is,  that  the  hust- 
ings court  erred  in  admitting  the  evidence 
set  out  in  the  ninth  bill  of  exceptions. 
SS4  *Payne  v.  Commonwealth,  supra,  p.  855, 
and  cases  there  cited,  decided  at  the 
present  term. 

The  next  subject  of  enquiry  is  the  seventh 
bill  of  exceptions,  from  which  it  appears 
that  the  hustings  court,  in  response  to  an 
enquiry  by  the  jury,  instructed  them  they 
must  be  satisfied  from  the  evidence  that  the 
alleged  false  pretenses  were  believed  by  Mill- 
hiser &  Co.;  that  but  for  them  they  would 
not  have  parted  with  their  goods — ^that  is, 
that  they  had  the  prevailing  and  controlling 
influence  in  making  Millhiser  &  Co.  part 
with  their  property.  To  this  instruction  the 
accused  excepted.  Upon  this  point  it  is 
sufficient  to  say  that  the  instruction  is  in 
accordance  with  the  decision  of  this  court 
in  Fay's  case,  28  Graft.  912;  and  with  the 
current    of    authority    elsewhere. 

The  questions  arising  upon  the  eighth  bill 
of  exceptions  have  been  already  considered 
and  disposed  of  in  connection  with  the  first, 
second  and  third  bills  of  exception.  They 
do  not,  therefore,  require  any  further  notice 
at  our  hands. 

The  ninth  bill  of  exceptions  and  the  last, 
is  to  the  refusal  of  the  hustings  court  to  set 
aside  the  verdict  and  grant  the  accused  a 
new  trial.  According  to  the  certificate  of 
the  judge  of  that  court,  the  application  for 
a  new  trial  was  based  exclusively  upon  the 
ground  that  the  facts  relating  to  the  belief 
of  Millhiser  &  Co.  in  the  statement  of  the 
accused  were  insufficient  to  show  that  this 
statement  was  the  cause  of  the  predominat- 
ing cause  of  the  delivery  of  the  good^.  In 
other  words,  that  Millhiser  &  Co.  did  not 
give  entire  credence  to  the  representations 
of  the  accused,  but  proceeded  to  obtain 
elsewhere  information  upon  the  subject,  and 
upon  that  information  they  relied  in  giving 
the  credit  The  true  enquiry,  as  is  conceded, 
is  whether  the  false  pretense,  either  operat- 
ing alone  or  with  other  causes,  had  a 
SSS  controlling  influence,  or  that  ♦without 
such  pretense  the  owner  would  not 
have  parted  with  his  goods.  Upon  this 
point  the  evidence  is  decisive.  It  was  proved 
by  both  .members  of  the  concern  of  Mill- 
hiser &  Co.  they  would  not  have  shipped 
the  goods  but  for  the  statements  made  by 
the  accused.  It  may  by  that  the  information 
obtained  in  New  York  had  some  influence 
upon  their  minds;  but  this  is  perfectly  con- 
sistent with  the  idea  that  they  would  not 
have  given  the  credit  without  the  statement 
The  question  was  peculiarly  one  for  the  jury. 
If  they  believed  the  witnesses,  this  court  can- 
not set  aside  the  verdict  unless  the  finding  is 
shown  to  be  either  in  conflict  with  or  wholly 
unsupported  by  the  evidence.  My  opinion, 
therefore,  is,  that  the  hustings  court  did  not 
err  in  overruling  the  motion  for  a  new  trial 
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upon  the  ground  set  forth  in  the  ninth  bill 
of  exceptions.  The  result  is  that  the  judg- 
ment must  be  reserved  for  the  errors  al- 
ready indicated,  the  verdict  set  aside,  and  a 
new  trial  awarded. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples,  J. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
and  filed  with  the  record,  that  whilst  the 
hustings  court  did  not  err  in  admitting  the 
evidence  set  out  in  the  first,  second  and 
third  bills  of  exceptions,  it  ought  to  have 
instructed  the  jury  that  such  evidence  was 
only  admissible  for  the  purpose  of  illustrat- 
ing and  establishing  the  intent  of  the  ac- 
cused on  making  the  representations  and  in 
obtaining  the  goods  which  are  the  subject 
of   the    indictment. 

The  court  is  further  of  opinion  that  the 
hustings  court  erred  in  admitting  as 
evidence  the  paper  purporting  *to  be 
the  assessment  of  I.  W.  AUred's  prop- 
erty in  Randolph  county,  North  Carolina, 
as  set  out  in  the  sixth  bill  of  exceptions. 

The  court  is  further  of  opinion  there  is 
no  other  error  in  the  rulings  of  the  hust- 
ings court  as  set  out  in  the  fourth,  seventh, 
eighth  and  ninth  bills  of  exception.  But  for 
the  errors  hereinbefore  mentioned,  it  is 
considered  that  the  judgment  of  the  hust- 
ings court  be  reversed  and  annulled,  the 
verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  the  plaintiff  in  error.  Upon  which 
the  said  hustings  court  is  to  conform  to  the 
views    herein    expressed. 

Judgment  reversed. 
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November   Term,    1878,    Richmond. 


St«t«tc — City  Ordinance — Selllnir  LlQnor  on 
Snn^y.* — Ch.  44,  |  13  of  an  ordinance  of  the  city 
of  Richmond  provides  that  eveiy  hotel  keeper,  and 
keeper  of  a  restaurant,  lager  beer  saloon,  or  other 
place  where  ardent  spirits,  beer,  cider  or  other  drinks 
are  sold  or  given  away,  shall  close  the  bar  where 
such  drinks  are  sold  or  given  away  every  Sunday 
during  the  whole  day,  .*  *  *  and  any  person 
violating  any  provision  of  this  section  shall  be  fined 
not  less  than  ten  or  more  than  $500.  The  act  of 
March  6,  1874,  ch.  83,  p.  76,  enacts  "that  no  in- 
toxicating drinks  shall  be  sold  in  any  bar-room, 
restaurant,  saloon,  store  or  other  place  within  the 
limits  of  this  commonwealth  from  12  o*clock  on  each 
and  every  Saturday  night  of  the  week,  until  sunrise 
of  the  succeeding  Monday  morning."     And  the  pen- 

*Stntnte — City  Ordinance — Sclllnir  Llqnor 
on  Snnday. — See  Morganstem  v.  Commonwealth,  94 
Va.  789,  where  the  holding  of  the  principal  case  that 
the  city  ordinance  of  Richmond  is  not  the  same  as  the 
statute  prohibiting  the  sale  of  liquor  on  Sunday,  is 
affirmed.     See  also  Thon  v.  Com.,  71  Va.  289. 

I.    INTOXICATING    LKIUORS    IN    GENERAL.. 

Wbat  LlQnora  Are  Intoxicating — Cider. — 

In  State  v.  Oliver,  26  W.  Va.  422,  it  was  held  that 
crab-apple   cider  is  not  included  under  a  statute  for- 


alty  for  a  violation  of  this  act  is  a  fine  of  not  lets 
then  ten  nor  more  than  $500,  and  at  the  discretioo 
of  the  court  a  forfeiture  of  his  license:  "provided 
that  this  law  shall  not  apply  to  any  city  having  police 
regulations  on  this  subject,  and  an  ordinaace  in- 
flicting a  penalty  equal  to  the  penalty  inflicted  by 
this  statute" — Held:  That  the  ordinance  is  not  the 
same  as  the  statute,  either  in  the  specification  of  the 
offence  or  in  the  penalty,  so  as  to  bring  it  within 
the  proviso  of  the  statute;  and  therefore  a  prosccn* 
tion  for  a  violation  of  the  act  may  be  sustained. 

The  case  is  fully  stated  by  Judge  MoNCUKt 
in  his  opinion. 

/.  B.  Youngt  for  the  appellant. 

The  Attorney-General^  for  the  Common- 
wealth. 

MoNCURE,  P.  This  is  a  writ  of  error  to  a 
judgment  of  the  hustings  court  for  the  city 
of  Richmond,  rendered  on  the  13th 
888  day  of  May,  1878,  convicting  the  ♦plain- 
tiff in  error,  C.  Thon,  of  a  misde- 
meanor, on  an  indictment  which  had  been 
found  against  him  and  endorsed  "a  true 
bill"  by  a  grand  jury  of  the  said  city. 

It  was  charged  in  the  indictment  that  "C, 
Thon,  within  twelve  months  last  past,  in  the 

bidding  the  sale  without  a  license  of  "spirituous  liquor^ 
wine,  porter,  ale  or  beer  or  any  drink  of  a  like 
nature." 

Sanac — Gnna-Camphor. — And  likewise,  onder 
this  statute,  the  sale  of  gum-camphor  and  alcobM  mixed 
by  the  seller  before  delivery  and  sold  as  a  medicine, 
is  not  embraced  in  this  statute.  State  v.  Haymond,  20 
W.  Va.  18. 

Sanac — Banclicc    of    Clnnanson. — Bat     under 

this  section  and  an  auxiliary  section  providing  that  all 
mixtures  or  preparations  known  as  "bitters"  or  other- 
wise, which  will  produce  intoxication,  shall  be  deemed 
spirituous  liquors,  the  sale  of  the  essence  of  cinnamon 
is  prohibited.     Sute  v.  Muncy,  28  W.  Va.  494. 

Same — Beer — ^Brandy. — In  State  v.  Thompson* 
20  W.  Va.  674,  it  was  held  that  the  words  "spiritaooa 
liquors  or  wine,"  as  used  in  the  4th  section  of  chapter 
107,  Acts  1877  do  not  embrace  beer,  and  consequently 
a  druggist  is  not  authorized  by  said  section  to  sell 
lager  beer,  but  must  have  a  state  license  as  provided 
under  the  first  section  of  the  act  above  referred  to. 
In  Thomas  v.  Com.,  90  Va.  92,  it  was  held  that  the 
court  wou^a  take  judicial  knowledge  of  the  fact  that 
apple  brandy  is  intoxicating. 

Local    Option    Laiva — ConatltMtlonalitT<r— > 

In  Savage  v.  Com.,  84  Va.  619,  it  was  held  that  the 
statute  providing  for  the  submission  of  the  question  of 
liquor  license  to  the  qualified  voters  of  the  sereral 
counties,  etc.,  of  the  state,  was  not  unconstitutional  as 
delegating  a  portion  of  the  legislative  power  of  the 
general  assembly.  In  Helfrick  v.  Com.,  29  Gratt.  844, 
it  was  held  that  the  provisions  of  the  Moffitt  Register 
Law  directing  that  the  cities  of  the  Commonwealth 
shall  be  first  supplied  with  registers  and  then  the 
towns  and  counties,  is  not  unconstitutional  as  beinc 
an  unjust  and  partial  discrimination  against  liquor 
dealers  in  the  cities. 

Same — Nnu&bcr     of     Totes     ReqmlreA. — ^In 

Chalmers  v.  Funk,  76  Va.  717,  it  was  held  the  local 
option  law  of  Roanoke  county  (Acts  1881-82,  po^e 
120),  requires  a  majority  of  the  registered  votes  of  the 
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year  one  thousand  eight  hundred  and  sev- 
enty-eight, at  the  said  city  and  within  the  ju- 
risdiction of  the  said  hustings  court  of  the 
city  of  Richmond,  in  the  bar-room  of  him, 
the  said  C.  Thon,  there  situate,  between 
twelve  o'clock  on  Saturday  night  of  the 
week  and  sunrise  of  the  succeeding  Monday 
morning,  unlawfully  did  sell  intoxicating 
drinks,  against  the  peace  and  dignity  of  the 
Commonwealth  of  Virginia." 

A  summons  to  appear  and  answer  the  said 
indictment  on  the  23d  day  of  April,  1878, 
having  been  duly  issued  and  returned  "exe- 
cuted*' on  the  defendant,  he  accordingly  ap- 
peared and  moved  the  court  to  quash  the 
indictment  for  errors  apparent  on  its  face. 
And  the  court,  after  takmg  time  to  consider 
the  said  motion,  and  considering  it  accord- 
ingly, on  the  27th  day  of  April,  1878,  over- 
ruled the  same,  to  which  action  of  the  court 
the  defendant  excepted,  and  the  case  was 
continued  till  the  next  term  of  the  court. 

At  which  time,  to-wit:  the  13th  day  of 
May,  1878  (being  the  same  day  and  year 
first  hereinbefore  written),  the  said  defend- 
ant again  appeared,  and  being  arraigned  of 
the  said  offence,  tendered  to   the   court   a 

county  to  be  given  against  license  in  order  to  prohibit 
the  granting  of  license  to  sell  liquor,  and  a  majority 
of  the  votes  cast  is  not  sufficient. 

"Wken  Iticeaae  Take*  Bfle«t. — ^In  Sights  t. 
Yamalls,  12  Gratt.  292,  the  case  was  as  follows:  By 
an  ordinance  of  the  city  of  Wheeling,  a  license  to 
keep  a  house  of  entertainment  was  to  expire  on  May 
1st  next  succeeding  the  date  thereof.  The  council 
having  in  April  granted  such  a  license  for  the  suc- 
ceeding year,  heid  such  grant  did  not  vest  in  the  party 
to  whom  it  was  granted  any  absolute  or  vested  right 
to  such  license;  but  the  right  did  not  become  perfect 
until  the  actual  emanation  of  the  license,  or  until 
May  1st  following. 

License  to  Partner*. — ^While  a  license  may  be 
granted  to  two  persons  jointly,  it  was  held  in  Com.  v. 
Hall,  8  Gratt.  5S8,  that  a  license  to  one  man  to  keep 
a  tavern  at  his  house  in  a  village  does  not  authorize 
another  who  formed  a  partnership  with  the  first  for 
the  sale  of  spirituous  liquors  which  the  first  was  au- 
thorized to  sell  under  his  license,  to  sell  liquor  at  a 
house  on  the  same  lot  and  within  the  same  inclosure 
as  that  of  the  tavern. 

Grantimv  Lleeaae — ^Dlacretlon  of  the 
Jvdve. — ^Under  the  two  early  Virginia  Statutes  on 
the  subject  (Va.  Code  1849,  pages  443-4,  sec.  3  and 
Acts  1669-70,  pages  22,  239),  the  supreme  court  con- 
strued the  language  so  as  to  permit  the  judge,  in 
whose  jurisdiction  was  the  granting  of  licenses,  to  re* 
fuse  a  license  at  his  discretion,  although  the  applicant 
measured  up  to  the  qualifications  required  by  the  acts. 
£x  parte  Yeager,  11  Gratt.  655;  French  v.  Noel,  22 
Gratt.  454. 

Same — ^Same — ^The  "Word  ^May'*  Conatrned. 
— In  I^eighton  v.  Maury,  76  Va.  865,  the  act  of  1880 
(page  148)  was  brought  before  the  supreme  court  for 
interpretation.  This  act  provides  that  the  county  court 
shall  grant  the  license  if  the  applicant  brings  himself 
within  the  law  and  in  case  of  refusal,  the  applicant 
may  appeal,  during  the  term,  to  the  circuit  court, 
which  may  grant  the  license.  It  was  held  that  the 
purpose  of  the  act  was  to  make  a  departure  from  the 
former  laws  on  the  subject,  as  construed  in  previous 
cases,  and  the  words  "may  grant  the  license,"  as  ap- 
plied to  the  circuit  court  mean  that  that  court  must 


special  plea  in  abatement,  in  writing,  veri- 
fied by  his  affidavit,  and  the  said  plea  being 
seen  and  inspected,  the  attorney  for  the 
Commonwealth  moved  the  court  to  reject 
the  said  plea,  and  the  court  sustained  the 
said  motion  and  rejected  the  said  plea. 

The  defendant  being  then  required  to 
plead  to  the  said  indictment,  pleaded  not 
guilty  to  the  same;  and  thereupon  a  jury 
being  sworn  to  try  the  issue  joined  on  said 
plea,  and  having  heard  the  evidence 
889  and  arguments  '*'of  counsel,  returned 
a  verdict  in  these  words:  "We  the 
jury  find  the  prisoner  guilty,  and  assess  his 
fine  at  ten  dollars." 

The  defendant  thereupon  moved  the 
court  to  set  aside  the  said  verdict,  on  the 
ground  that  the  same  was  contrary  to  the  law 
and  the  evidence,  and  upon  the  ground  that  the 
court  had  no  jurisdiction  to  hear  and  deter- 
mine the  cause,  and  also  for  errors  apparent 
upon  the  record,  and  grant  him  a  new  trial; 
which  several  motions  the  court  overruled. 

The  defendant  then  moved  the  court  in  ar- 
rest of  judgment  upon  the  said  verdict; 
which  motion  the  court  also  overruled. 

Whereupon  it  was  considered  by  the  court 

do  so  if  the  applicant  brings  himself  within  the  re- 
quirements.    See  also  Ex  parte  Lester,  77   Va.  663. 

Same — Same — "West  VirvlaiA  Statute. — ^Un- 
der the  West  Virginia  act  of  1877,  (h.  107,  sec  11, 
providing  that  county  courts  shall  no  authorize  a  liq- 
uor license  "unless  they  are  satisfied  and  so  enter  on 
the  record,  that  the  applicant  is  not  of  intemperate 
habits,  the  action  of  the  county  court  in  granting  or 
refusing  the  certificate  is  not  reviewable,  and  the 
issuance  of  a  supersedeas  thereon  by  a  judge  of  the 
circuit  court  is  c<»ram  nan  judice  and  of  no  effect; 
and  the  supreme  court  will  grant  the  person  injured 
a  writ  of  prohibition  to  restrain  the  appellant  and 
judge  from  proceeding  to  enforce  the  judgment.*' 
Hein  v.  Smith,  13  W.  Va.  358. 

Keeping  Open  Bar-Room  oa  Suadar— 
Cartala.— In  Morganstem  v.  Com.,  94  Va.  787,  it 
was  held  that  notwithstanding  the  facts  that  a  curtain 
incloses  a  bar  and  is  nailed  to  the  floor  and  reaching 
nearly  to  the  ceiling,  and  that  the  bar  is  accessible 
only  through  a  side  door  which,  when  the  front  door 
is  closed,  is  the  only  way  the  boarders  have  to  enter 
the  restaurant  conducted  by  the  proprietor  in  the 
same  room  with  his  bar,  and  that  no  one  is  present  to 
dispense  drinks,  still  the  bar-room  is  opened  on  Sun- 
day in  violation  of  sec.  3804  of  the  Code. 

Prosecatioa  under  General  Act  Where 
Tli<»re  Is  a  City  Ordinance  on  tbe  Snbject. 
— ^In  Thon  v.  Com.,  31  Gratt.  887,  the  court  held  that 
ordinance  of  the  city  of  Richmond  regulating  Sunday 
closing  ot  liquor  saloons  not  being  identical  with  the 
general  law  of  the  state,  did  not  come  within  the 
proviso  of  the  state  law  which  reads:  "Provided  that 
the  law  shall  not  apply  to  any  city  having  police  regu- 
lations on  the  subject,  and  an  ordinance  inflicting  a 
penalty  equal  to  the  penalty  inflicted  by  the  statute," 
and,  therefore,  a  prosecution  may  be  sustained  under 
the  act  for  its  violation  in  the  city.  See  also  Morgan- 
stern  V.  Com.,  94  Ga.  787. 

Social  Clnbs — When  License  Not  Re- 
anlred.— In  Piedmont  Club  v.  Com.,  87  Va.  540,  it 
was  held  that  a  bona  fide  club  for  social  purposes  and 
not  a  mere  device  to  evade  the  laws,  does  not  require  a 
license  under  the  statute.  Act  1889-90,  page  242,  to 
legalize  its   practice  of  keeping  liquor  in  ita   rooms. 
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that  the  said  C.  Thon  pay  and  satisfy  the 
said  fine  of  ten  dollars,  the  sum  assessed  by 
the  jury  in  their  verdict  aforesaid,  together 
with  the  costs  of  the  prosecution.  And  it 
was  ordered  that  he  be  committed  to  the 
jail  of  said  city  until  said  fine  and  costs  be 
paid  or  he  be  otherwise  discharged  by  due 
course  of  law,  such  confinement  not  to  ex- 
ceed six  months. 

Five  bills  of  exceptions  were  taken  by  the 
defendant  to  opinions  given  by  the  court 
against  him  in  the  progress  of  the  trial,  which 
will  be  noticed  in  this  opinion  as  far  as 
necessary. 

The  defendant  applied  to  a  judge  of  this 
court  for  a  writ  of  error  to  the  said  judg- 
ment;   which    was    accordingly    awarded. 

The  act  of  assembly  on  which  the  convic- 
tion in  this  case  was  had  is  the  act  ap- 
proved March  6,  1874,  entitled  "an  act  pro- 
hibiting the  sale  of  intoxicating  liquors  on 
the  Sabbath  day."  Acts  of  Assembly,  1874, 
p.  76,  ch.  83.  It  enacts  "that  no  intoxicat- 
ing drink  shall  be  sold  in  any  bar-room, 
restaurant,  saloon,  store,  or  other  place 
within  the  limits  of  this  common- 
S90    wealth  from   12  *o'clock  on  each  and 

which  was  served  to  its  members  and  invited  guests, 
only  the  members  paying  therefor,  no  profit  being 
made  and  the  money  being  used  to  replenish  the 
stock.  See  Lewis  v.  Com.,  90  Va.  843,  where  the  case 
is  distinguished,  and  State  v.  "Shumate,  44  W.  Va. 
490,  where  a  contrary  conclusion  was  reached — the 
different  decision  being  explained  by  a  difference  in 
the  language  of  the  statutes. 

8«I«  of  So-Called  Glnarer  by  Defendant** 
Clerk. — ^In  Savage  v.  Com.,  84  Va.  582,  it  was  held 
that  on  proof  that  persons  had  bought  fronv  the  clerk 
at  defendant's  hotel,  liquor  called  ginger  which,  some 
witnesses  said  tasted  like  whiskey,  but  could  not  say 
whether  or  not  it  was  intoxicating,  a  convictior. 
could  not  be  had  as  the  evidence  neither  shows  that 
the  liquor  was  intoxicating  nor  that  the  clerk  was 
authorized  by  the  defendant  to  sell  it. ' 

Payment  of  Llceaae — Condition  Preced- 
ent.— In  Sights  V.  Yamalls,  12  Gratt.  292,  it  was  held 
that,  the  charter  of  the  city  of  Wheeling  authorizing 
it  to  levy  a  tax  on  innkeepers,  the  payment  of  the  tax 
may  be  made  a  condition  precedent  to  the  issuing  of 
the  license.  And,  further,  that  where  in  such  case  a 
license  had  been  ordered,  though  upon  payment  of  a 
tax  unequal,  oppressive  and  illegal,  the  payment  was 
notwithstanding  a  condition  precedent  and  must  be 
made  before  any  right  to  the  license  will  vest.  Nor 
can  the  grant  be  considered  as  absolute,  the  condi- 
tion being  inseparable  from  it.  The  innkeeper  must 
accept  the  whole  or  reject  the  whole. 

License — Re^vocatlon  by  Jndye. — §ec.  106, 
chap.  206  of  Acts  1874-75,  was  not  repealed  by  the  act 
of  March  30,  1877,  and  therefore  the  judge  who 
granted  the  license  may  revoke  the  same.  Hogan  v. 
Guigon,  29  Gratt.  705.  See  also  Sights  v.  Yarnalls, 
12    Gratt.   292. 

Acts  Const Itntlnff  Sale — Procnrement  for 
Anotber. — Proof  of  procurement  and  delivery  of  a 
bottle  of  whiskey  by  one  person  to  another,  at  the 
request  of  the  latter,  is  not,  without  more,  sufficient 
to  establish  an  unlawful  sale.  State  v.  Thomas,  13 
W.   Va.   848. 

Joint  and  Several  Sales. — ^The  retailing  of 
intoxicating  liquors  to  two  distinct  persons  at  the  same 


every  Saturday  night  of  the  week  until  nm- 
nse  of  the  succeeding  Monday  morning;  and 
any  person  violating  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  if  convicted, 
shall  be  punished  by  a  fine  not  less  than  ten  nor 
more  than  five  hundred  dollars;  and  shall 
moreover,  at  the  discretion  of  the  court,  for- 
feit his  license:  provided  that  this  law  shall 
not  apply  to  any  city  having  police  regulations 
on  this  subject  and  an  ordinance  inflicting 
a  penalty  equal  to  the  penalty  inflicted  by 
this    statute." 

The  only  defence  relied  on  by  the  defend- 
ant in  the  prosecution  was  that  the  said 
law  does  not  apply  to  the  city  of  Richmond, 
because  it  has,  within  the  true  intent  and 
meaning  of  the  said  proviso,  police  regula- 
tions on  the  subject  and  an  ordinance  in- 
flicting a  penalty  equal  to  the  penalty  in- 
flicted by  the  said  statute. 

All  the  bills  of  exception  taken  and  made 
a  part  of  the  record  in  the  case  were  in- 
tended to  present  the  said  defence,  and  they 
need  not  therefore  be  set  out  in  detail.  The 
defence  was  certainly  presented  properly, 
in  some  if  not  all  of  them. 

The  police  regulations  and  ordinance  re- 
time and  place  constitutes  two  distinct  offenses. 
Com.  V.  Dove,  2  Va.  Cases  261.  In  Lewis  v.  Com.,  90 
Va.  843,  it  was  held  that  a  single  sale  of  liquor  with- 
out license  is  a  violation  of  the  law  which  is  not 
limited  to  persons  engaged  in  carrying  on  the  trade. 

Selllnir  lilQnor  to  Minors — IVest  Virginia 
Statute. — ^Contrary  to  the  rule  In  many  other  states, 
in  order  to  constitute  the  offense  of  selling  to  a  minor 
without  consent  of  his  parenu,  etc,  under  the  West 
V^irginia  statute  it  is  not  necessary  that  the  seller 
should  have  knowledge  or  reasonable  cause  to  he 
licve  that  the  buyer  was  a  minor.  If  the  buyer  was 
in  fact  a  minor  the  seller  must  prove  that  the  sale 
was  made  on  a  written  order  as  prescribed  by  the 
statute.  State  v.  Cain,  9  W.  Va.  559;  State  v.  Gil- 
Tiore.  9  W.  Va,  641. 

Sblfts  ta  Evade  Law. — In  Richardson  v.  Coou, 
76  Va.  1007,  it  was  held  that  a  distiller,  who  was 
permitted  by  law  to  sell  liquor  in  quantities  not 
smaller  that  one  gallon,  was  gyilty  of  a  violation  of 
the  law  in  selling  by  the  gallon  and  delivering  in 
parcels  at  different  times. 

Keeper  of  Inn— liiabillty  to  LlQuor  Laws. 

— A  person  licensed  to  keep  a  house  of  private  entei^ 
tairiment  may  be  convicted  of  the  offense  of  retailing 
intoxicating  liquors  without  license.  But  such  person, 
licensed  as  aforesaid,  is  not  guilty  of  keeping  an  un- 
licensed ordinary  merely  because  he  sells  liquor  to 
oe  drunk  at  his  place  of  entertainment  in  addition  to 
furnishing  lodgings  at  that  place.  Burner  v.  Com., 
13  Gratt.   778. 

Distillers— Selllnar  «t  RetaU.— Distillers  or 
persons  who  make  intoxicating  liquors  from  the  pro- 
duce of  their  estate  cannot  retail  such  liquor  to  be 
drunk  at  the  place  where  sold  under  the  act  for  ^ 
regulation  of  ordinances,  etc,  (2  Rev.  Code  1819,  sees. 
8,  13).  Clemmons  v.  Com.,  6  Rand,  681.  See  Acts 
188990,  p.  249,  sec.   18,  for  present  law. 

Drmararists— IVest       Virginia      Statnte.— la 

State  v.  Cox,  23  W.  Va.  797,  it  was  he'd  that  under 
the  West  Virginia  sUtute,  sec.  4,  ch.  107.  Acts  1877. 
there  can  be  no  lawful  sale  of  intoxicating  liquor  by 
a  druggist,  without  a  license,   except  alcohol  for 


60G 


31  GRATT. 


Virginia  Reports,  Annotated. 


891 


lied  on  in  the  said  defence  as  preventing  the 
application  of  the  said  law  to  the  city  of 
Richmond  is  the  13th  section  of  chapter  44 
of  City  Ordinances  1875,  p.  245,  the  title  of 
which  said  chapter  is  "Concerning  Various 
Nuisances,"  and  which  said  section  is  in  the 
words  following,  to-wit: 

**13.  Every  hotel-keeper  and  keeper  of  a 
restaurant,  lager  beer  saloon,  or  other  place 
where  ardent  spirits,  beer,  cider,  or  other 
drinks  are  sold  or  given  away,  shall  close 
the  bar  where  such  drinks  are  sold  or  given 
away  every  Sunday  during  the  whole  day. 
At  all  times  when  such  bar  shall  be  open, 
the  license  under  which  the  business  is  con- 
ducted shall  remain  posted  in  some  con- 
spicuous place  in  the  bar-room.  And 
S91  any  person  violating  any  *provision  of 
this  section  shall  be  fined  not  less  than 
ten  nor  more  than  five  hundred  dollars." 

An  ordinance  in  the  same  words,  except 
as  to  the  amount  of  the  fine,  had  long  been 
in  force  in  the  said  city  at  the  time  of  the 
passage  of  the  said  act  of  assembly.  It  is 
contained  in  the  13th  section  of  chapter  46 
of  City  Ordinances  1869,  p.  239,  the  title  of 
which   chapter  is:    "Concerning   Nuisances 

chanical  purposes  and  liquors  for  medicinal  purposes 
upon  a  physician's  prescription. 

Same — Liability  for  Illegal  Sale.— A  person, 
although  a  druggist,  may  be  convicted  on  an  indict- 
ment under  sec.  1,  chap.  107,  Act  1877  unless  he  can 
show,  that  as  such  druggist  he  had  complied  with  all 
the  requirements  provided  by  sec.  4,  chap.  107,  Acta 
1877;  but  if  convicted  on  such  indictment  only  the 
penalty  jxrescribed  for  a  sale  without  a  state  license 
could  be  inflicted  upon  him  and  not  the  heavier  pen- 
alty prescribed  for  the  unlawful  sale  by  a  druggist  as 
such. 

Pveaantptioaa  W^hen  Sale  by  DruffffUt 
Proved — Form  of  Prescription. — In  State  v. 
Bluefield  Drug  Co.,  27  S.  E.  Rep.  350,  it  was  held 
that  in  any  prosecution  against  a  druggist  for  selling 
alcohol,  spirituous  liquor,  or  wine,  if  the  sale  be 
proven,  it  shaii  be  presumed  that  the  sale  was  unlaw- 
ful in  the  absence  of  satisfactory  proof  to  the  con- 
trary. -But  this  presumption  may  be  rebutted  by  the 
production  of  the  written  prescription  of  a  practicing 
physician  in  good  standing  in  his  profession  and  not  of 
intemperate  habits,  complying  with  the  requirements  of 
sec.  6,  chap.  32  of  the  Code.  It  was  further  held  that 
this  statute  does  not  require  that  the  prescription  be  in 
the  form  of  an  order  and  that  the  prescription  being 
drawn  for  "Mr.  Gibson,"  that  is  a  sufficient  statement 
of  the  patient's  name.  See  also  State  v.  Berkeley,  41 
W.  Va.  455,  where  it  is  held  that  if  the  person  named 
in  the  prescription  does  not  need  the  liquor  the  physi- 
cian giving  it  violates  the  statute  though  a  third  person 
for  whom  the  liquor  is  purchasecf  really  needs  it. 

Pbyslclam*a  Preserlption — Liability  for 
"Want  of  Good  Faith. — In  State  v.  Berkeley,  41 
W.  Va.  455,  it  was  held  that  under  Code,  ch.  32,  sec. 
7,  if  a  physician  gives  a  prescription  to  enable  one  to 
obtain  ardent  spirits  as  medicine  from  a  druggist,  stat- 
ing that  it  is  necessary  as  a  medicine  and  is  not  to  be 
used  as  a  beverage  when  he  believes  it  is  not 
necessary,  he  violates  the  statute. 

Sales — ^When  Made  or  Completed. — A  mem- 
"ber  of  a  wholesale  and  retail  liquor  firm  licensed  in 
one  county  visits  another  county  and  obtains  an  order 
on  his  Arm  for  whiskey  which  is  delivered  in  jugs  to 
an  express  agent  in  the  county  in  which  the  firm  is 


not  in  Streets."  The  fine  prescribed  by  that 
ordinance  was  "not  less  than  twenty  nor 
more  than  fifty  dollars."  On  the  23d  day 
of  March,  1874,  the  said  ordinance  was 
amended  as  to  the  amount  of  the  fine,  so  as 
to  make.it  '*not  less  than  ten  nor  more  than 
five  hundred  dollars;"  being  the  same 
amount  prescribed  by  the  said  act  of  assem- 
bly. It  seems  that  the  said  ordinance,  as 
so  amended,  has  since  continued  to  be  and 
is  still  in  force,  and  that,  except  as  to  such 
amendment,  it  continued  in  force  from  the 
time  of  its  first  adoption-— certainly  from 
the  time  of  the  publication  of  the' City  Ordi- 
nances in  1869.  It  was  argued  that  the  ob- 
ject of  the  said  amendment  was  to  bring  the 
said  ordinance  within  the  meaning  of  the 
said  proviso,  which  is  not  at  all  unlikely. 

Now,  does  the  ordinance,  as  it  now  stands, 
come  within  the  meaning  of  the  proviso 
contained  in  the  act  of  the  assembly?  That 
is  the  question,  and  and  the  only  question, 
we   have  now  to  consider. 

Certainly  it  ought  plainly  to  come  within 
the  meaning  of  the  said  proviso  to  have  that 
effect.  The  body  of  the  act  is  plain  in  its 
terms,   and   embraces   in   its   operation   the 

located  and  shipped  by  rail  to  the  county  of  the  pur- 
chasers where  it  is  received  by  them  and  the  express 
charges  paid  and  subsequently  the  member  of  the  firm 
being  again  in  the  county  of  the  purchasers  he  col- 
lects the  price.  Held,  This  partner  cannot  be  indicted 
in  the  county  of  the  purchasers  for  selling  liquor 
without  a  license  as  the  sales  were  made  in  the  firm's 
county  when  the  jugs  of  whiskey  were  delivered  to 
the  express  agent.  Until  then  there  was  only  an  ex- 
ecutory  contract  for  the  sale  of  the  whiskey.  State  v. 
Hughes,  22   W.  Va.  743. 

Sale  on  IVater — United  States  License.— 
In  Com.  V.  Sheckels,  78  Va.  36,  it  is  held  that  without 
license  obtained  in  accordance  with  the  laws  of  the  state 
liquor  cannot  be  lawfully  sold  in  the  state  either  on 
land  or  on  board  of  a  vessel,  although  the  seller  may 
have  obtained  from  the  United  States  government  a 
special  stamp  tax  therefor,  it  being  expressly  provided 
by  section  3243  of  the  U.  S.  Revised  Statutes,  that 
persons  holding  such  stamps  shall  not  be  exempt  from 
any  penalty  imposed  by  the  'laws  of  any  state  for 
carrying  on  the  trade  within  its  limits. 

II.    PLBADING  AND  PRACTICES. 

Indlctnaent  —  SnfBclency  —  Laairnave  of 
Statute. — ^If  the  indictment  may  be  true  and  still 
the  accused  may  not  be  guilty  of  the  offence  de- 
scribed  in  the  statute,  the  indictment  is  insufficient, 
but  it  is  sufficient  to  use  in  the  indictment  such  terms 
of  description,  as  that  if  true,  the  accused  must  of 
necessity  be  guilty  of  the  offence  described  in  the  stat- 
ute. The  averment  "without  having  a  license  there- 
for according  to  law"  is  not  equivalent  to  the  aver- 
ment "without  paying  such  tax  and  obtaining  such 
certificate  as  is  prescribed  by  the  fourteenth  section" 
which  were  the  words  of  the  statute.  But  the  words 
"not  to  be  drunk  where  sold"  not  being  in  the  statute, 
such  allegation  need  not  be  made  in  the  indictment. 
Com.  V.  Young,  IS  Gratt.  664.  See  also  Glass  v. 
Com.,  33  Gratt.  827  and  State  v.  Whittier,  18  W.  Va. 
308.  And  it  is  generally  sufficient,  in  an  indictment 
to  allege  a  statutory  offence  in  the  language  of  the 
statute.     State  v.    Boggess,   36  W.   Va.   713. 

Same — Alternative  Averment  as  to  Kind 
of  LIqnor. — An  indictment  for  selling  liquor  without 
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whole  "limits  of  this  commonwealth."  It  is 
not  pretended  that  the  accused  did  not  com- 
niit  the  act  described  in  the  body  of  the  law,  and 
did  not  incur  the  penalty  therein  prescribed, 
unless  he  can  be  saved  from  the  operation  of 
the  said  law  by  means  of  the  said  proviso. 

If  the  proviso  had  plainly  declared  that  the 
law  should  not  apply  to  any  city  hav- 
898  ing  police  regulations  and  an  *ordi- 
nance  to  the  same  effect  with  the  body 
of  the  law,  both  as  to  the  definition  of  the 
crime  and  the  nature  and  measure  of  the 
penalty,  there  would  perhaps  have  been 
nothing  unreasonable  in  the  law,  and  cer- 
tainly no  room  for  doubt  as  to  the  meaning 
of  the  legislature.  The  plain  intention  in 
that  case  would  have  been  that  the  same 
penalty  should  be  inflicted  on  the  commis- 
sion of  a  like  offence,  whether  committed 
in  a  city  or  in  the  country;  but  if  committed 
in  a  city  with  such  police  regulations  and 
such  an  ordinance,  they  and  not  the  body  of 
the  act  of  assembly  should  apply  to  the 
case.  There  would  be  nothing  unequal  nor 
unreasonable  in  such  an  effect. 

But  if  the  proviso  had  plainly  declared 
that  the  law  should  not  apply  to  any  city  hav- 
ing police   regulations  and  an  ordinance  not 

license  in  which  the  liquors  are  enumerated  as  "rum, 
wine,  brandy  or  other  spirituous  liquors"  is  good. 
Morgan  y.  Com.,  7  Gratt.  592;  Thomas  v.  Com.,  90 
Va.  92.    See  also  Cunningham  v.  State,  5  W.  Va.  508. 

Same — Dvpllctty. — An  indictment  for  selling 
spirituous  liquor  may  properly  charge  the  sale  to  two 
persons.     Peer's  Case,  5   Gratt.  674. 

Same — Same — Keeptnv  Open  m  Barroom 
and  Selllnar  Ll«aor  a  Charge  of  One  Of- 
fence.— Where  a  statute,  in  defining  one  offence,  has 
specified  a  series  of  acts,  any  one  of  wnich  separately 
or  all  together  may  constitute  the  offence,  and  has 
prescribed  t^t  same  penalty  for  the  commission  of  one 
or  all  the  acts,  the  commission  of  any  two  or  more 
of  them  may  be  alleged  conjunctively  in  the  same 
count  of  an  indictment,  and  although  each  act  may 
in  itself  constitute  an  offence  under  the  statute,  yet  if 
they  are  all  committed  by  the  same  person,  at  the 
same  time  and  place,  they  are  all  to  be  considered  as 
parts  of  the  same  transaction  and  collectiyely  Con- 
stitute a  single  offence,  and  hence  an  indictment  which 
charges  the  defendant  with  keeping  open  a  bar-room 
and  selling  liquors  therein  at  the  same  time  charges 
b^t  one  offence.     Morganstern  v.    Com.,  94  Ga.   787. 

Same — Sarplnsaare — ^UTorda  Rejected  Mast 
Not  Cluanve  Offence. — Where  one  is  charged  in 
an  indictment  with  retailing  intoxicating  liquors  with- 
out license  "to  be  drunk  at  the  place  where  sold"  the 
proof  must  sustain  the  averment  and  the  words  in  quo- 
tations cannot  be  rejected  as  surplusage  and  conviction 
had  under  the  indictment  in  that  form,  the  offence 
charged  in  the  modified  indictment  being  essentially 
different  from  that  charged  in  the  indictment  in  its 
original  form.     Com  v.  Coe,  9  Leigh  620. 

Same — ^Variance. — In  State  v.  Berkeley,  41  W. 
Va.  455,  it  was  held  that  there  is  no  variance  where 
a  prescription  is  described  in  the  indictment  as  stat- 
ing that  the  liquor  is  absolutely  necessary  as  a  med- 
icine whereas  what  the  prescription  states  is  that  the 
physician  believed  it  to  be  necessary. 

Same — Nesattve  AvermentM — "When  Not 
Neceiiaary-. — Where  an  act  is  made  unlawful  with- 


to  the  same  effect  with  the  body  of  the  law, 
either  as  to  the  definition  of  the  offense,  or 
as  to  the  nature  and  measure  of  the  penalty. 
such  an  effect  would  have  been  very  no- 
equal  and  unreasonable,  even  if  such  a  law 
would  have  been  valid;  a  question  which 
need  not  be  here  decided. 

Certainly,  however,  it  may  be  here  laid 
down  that  police  regulations  and  an  ordi- 
nance ought  plainly  to  come  within  the 
meaning  of  the  proviso  when  the  effect 
would  be  so  unequal  and  unreasonable. 

The  ordinance  was  ordained  many  years 
before  the  enactment  of  the  law,  and  of 
course  without  reference  to  the  terms  of  the 
law,  which  was  not  then  in  existence.  The 
law  was  framed  without  reference  to  the 
ordinance,  and  probably  without  any  knowl- 
edge on  the  part  of  its  framers  of  the  terms, 
if  not  of  the  very  existence,  of  the  ordinance. 
The  expressions  in  each  are  very  different, 
both  in  form  and  substance,  though  both  re- 
lated to  the  violation  of  the  Sabbath,  and 
the  prevention  of  intemperance  and  disor- 
der on  that  day.  The  person  contemplated  by 
the  ordinance  as  the  person  on  whom 
893  it  was  intended  *to  operate  is  "every 
hotel-keeper  and    keeper    of    a    restaurant, 

out  regard  to  whether  the  wrongdoer  had  or  had  not 
a  license  and  none  could  be  granted  authorizing  sack 
act,  the  indictment  need  not  negative  Ucenae;  ttes 
where  by  the  terms  of  a  local  option  law,  no  lioenac 
could  be  granted  in  the  local  option  district,  an  ui> 
dictment  for  the  violation  of  such  law  need  not  ncgae 
tive  license.     Hargrove  v.  Com.,  22  S.  E.  RepL  314. 

Same — Bxceptlona  ia  Statutes — ^Meeeaaitr 
of  Negratlve  ATenaent. — It  is  probably  a  ontTer- 
sal  rule  in  all  the  states  that  where  an  exception  it 
contained  in  the  enacting  clause  of  the  statute  it 
should  be  negatived  in  the  indictment  and  in 
states  it  should  be  negatived  if  the  exce^on  is 
a  part  of  the  enacting  clause  by  reference.  State  ▼. 
O'Donnell,  10  R.  I.  472;  Sute  v.  Rush,  13  R.  L  198. 
In  Com.  V.  Hill,  5  Gratt.  682,  however,  it  was  held 
where  a  statute  enacted  that  "any  person  other  than 
such  as  are  hereinafter  excepted  who  shall,  otherwiae 
than  is  hereinafter  expressly  provided,  sell,  etc,'*  the 
exceptions  referred  to  were  not  so  incorporated  into 
the  exacting  clause  as  to  require  their  negation  in  the 
indictment. 

Laylaff  Venae — ^A-verntenta  of  Plaee^ — ^Ib 
an  indictment  for  the  unlawful  sale  of  intoadcatinc 
liquor,  the  venue  should  be  laid  in  the  county  where 
the  sale  was  made.  SUte  v.  Hughes,  22  W.  Va.  741. 
Where  the  place  is  not  of  the  essence  of  the  offence 
and  does  not  affect  the  degree  of  punishment,  the 
place  need  not  be  particularly  alleged  in  the  indict- 
ment. State  V.  Boggess,  36  W.  Va.  713;  Sute  v. 
Cottrell,  31  W.  Va.  162.  It  is  otherwise  where  the 
place  is  of  the  essence  of  the  offence.  State  ▼. 
Church,  4  W.  Va.  745.  See  also  Conley  v.  State,  5 
W.  Va.  522,  as  to  the  particularity  with  which  the 
place  must  be  charged  when  it  is  of  the  essence  of  the 
offence.  Com.  v.  Head,  11  Gratt.  819.  The  same 
rules  apply  to  averments  of  the  time  of  sale.  Arling- 
ton V.  Com.,  87  Va.  96;    Savage  v.  Com.,  84  Va.  582. 

A-Ferment  of  Kind  of  Llqaor  Sold. — Where 
the  statute  makes  it  an  offence  to  retail  ardent  spirits 
without  license  the  indictment  will  be  sufRcient  if  it 
alleges  a  sale  of  whiskey,  brandy  and  other  liquors  to 
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lager  beer  saloon,  or  other  place  where  ar- 
dent spirits,  beer,  cider  or  other  drinks  are 
sold  or  given  away,"  who  is  required  by  the 
ordinance  to  "close  the  bar  where  such 
drinks  are  sold  or  given  away,  every  Sun- 
day during  the  whole  day.  And  it  directs  that 
at  all  times  when  such  bar  shall  be  open  the 
license  under  which  the  business  is  conducted 
shall  remain  posted  in  some  conspicuous  place 
in  the  bar-room.  On  the  other  hand,  the  act 
declares  that  no  intoxicating  drink  shall  be 
sold  in  any  bar-room,  restaurant,  saloon, 
store  or  other  place  within  the  limits  of  this 
commonwealth  from  12  o'clock  on  each  and 
every  Saturday  night  of  the  week  until  sun- 
rise of  the  succeeding  Monday  morning. 

Now,  here  are  several  material  differences 
between  the  offence  prohibited  by  the  ordi- 
nance and  the  offence  prohibited  by  the  act. 
The  former  offence  is  that  of  keeping  open  on 
Sunday  the  bar  where  such  drinks  as  are 
enumerated  in  the  ordinance  are  sold  or  given 
away;  and  also  that  of  not  keeping  posted  in 
some  conspicuous  place  in  the  bar-room,  at  all 
times  when  such  bar  shall  be  open,  the  license 
tinder  which  the  business  is  conducted.  The 
latter  offence  is  that  of  selling  any  intoxi- 
cating drink  in   any   bar-room,   restaurant, 

the  gra^nd  jurors  tinknown.  Teflft  ▼.  Com.,  8  Leigh  721. 
As  to  lfani«  of  Purcluisor. — The  general  rule 
ia  that  in  an  indictment  for  retailing  intoxicating  liq- 
uor without  license  it  is  not  necessary  to  name  the 
person  to  whom  the  liquor  was  sold,  and  the  words 
"to  persons  to  the  jurors  unknown"  may  be  rejected 
•a  surplusage.  Hulstead  v.  Com.,  5  Leigh  724.  See 
also  Com.  v.  Dove,  2  Va.  Cas.  26;  State  v.  Ferrell.  30 
W.  Va.  683;  State  v.  Chisnell,  36  W.  Va.  659;  State 
V.  Pcndergast,  20  W.  Va.  672.  But  under  the  act  per- 
taining -to  the  selling  of  liquor  to  minors  without  their 
parent's  consent  it  was  held  that  the  offence  was  an 
injury  to  third  persons  and  that  the  name  of  the 
minors,  if  known,  should  have  been  stated,  and  the 
indictment  stating  that  the  sale  was  made  to  minors 
whose  names  were  unknown  to  the  jurors,  it  is  a  fatal 
variance  between  the  proof  and  the  indictment  if  the 
evidence  shows  that  the  names  of  the  minors  were 
known  to  the  jurors.  Morgenstern's  Case,  27  Gratt. 
1018.  See  also  the  opinion  of  this  case  in  which 
Com.  V.   Smith,   1   Gratt.   553  is  distinguished. 

A-vermeitts  of  Quantity-  of  Llqiior  Sold — 
Tbe  Precision  Neeesaary. — ^The  quantity  of 
liquor  need  not  be  proved  precisely  as  charged  in  the 
indictment.  In  Brock  v.  Com.,  6  Leigh  634,  the  in- 
dictment states  that  the  liquor  sold  was  one  and  one- 
half  pints  of  whiskey  and  it  was  held  that  proof  of 
selling  any  quantity  and  any  kind  of  intoxicating 
liquor  was  sufficient  to  support  the  indictment. 

Local  Option  District. — An  allegation  that  the 
offence  was  committed  in  a  local  option  district  is  not 
supported  by  proof  that  the  liquors  were  sold  by  the 
defendant  in  the  county,  there  being  no  proof  identify- 
ing the  district.  Morgan  v.  Com.,  90  Va.  80.  See 
also  Savage  v.  Com.,  84  Va.  582.  The  court  will  take 
judicial  knowledge  of  the  adoption  of  a  local  option 
law.  Thomas  v.  Com,,  90  Va.  92;  Hargrave  v. 
Com.,  22  S.  E.  Rep.  314;    Morgan  v.  Com.,  90  Va.  80. 

Illeval  Gift  on  Bleetioa  Day. — ^In  charging 
an  unlawful  gift  of  spirituous  liquor  on  election  day, 
it  is  not  necessary  to  state  the  facts  constituting  the 
person  to  whom  the  liquor  was  given  a  qualified  votei, 


saloon,  store  or  other  place  ivithin  the  limits 
of  this  commonwealth  from  12  o'clock  on 
each  and  every  Saturday  night  of  the  week 
until  sunrise  of  the  succeeding  Monday 
morning.  A  person  may  violate  the  ordi- 
nance by  keeping  open  on  Sunday  the  bar 
where  such  drinks  are  sold,  though  he  does 
not  sell  a  single  drink.  The  selling  of  a 
drink  is  not  a  necessary  ingredient  of  the 
offence.  Biit  a  person  cannot  violate  the 
statute  without  selling  an  intoxicating  drink, 
even  though  he  should  keep  open  "the  bar 
where  such  drinks  are  sold  or  given  away, 
every  Sunday  during  the  whole  day."    The 

keeping  open  the  bar,  even  for  a  single 
894    instant,  is  *not  a  necessary  ingredient 

of  the  offence  under  the  statute. 
The  fact  obviously  is  that  the  two  laws, 
city  and  state,  were  enacted  diverso  intuitu. 
The  former  was  aimed  at  the  offence  of  keep- 
ing open  a  bar-room  on  Sunday,  while  the  lat- 
ter was  aimed  at  the  offence  of  selling  an  in- 
toxicating drink  anywhere  "within  the  limits 
of  this  commonwealth  from  12  o'clock  on  each 
and  every  Saturday  night  of  the  week  imtil 
sunrise  of  the  succeeding  Monday  morning." 
They  were  obviously  enacted  without  any  ref- 
erence to  each  other.    Of  course  the  ordi- 

nor  is  it  necessary  to  allege  any  special  criminal  in- 
tent.    State  V.  Pearis,  35  W.   V*.   320. 

Maaner  of  Sale — Necessary  Allevatloaa.^- 

In  Boyle  v.  Com.,  14  Gratt.  674,  it  was  held  that  an 
indictment  under  the  statute  Va.  Code,  1849,  page  209, 
sec.  18,  providing  a  fine  for  the  retailing  of  wines, 
etc,  to  be  drunk  where  sold  must  allege  that  the  sell- 
ing was  by  retail.  See  also  Arrington  v.  Com.,  87  Va. 
96.  But  in  bavage  v.  Com.,  84  Va.  619,  it  was  held 
that  an  indictment  under  the  local  option  law  provid- 
ing generally  for  punishment  for  the  sale  of  any  in- 
toxicating liquors  in  districts  voting  against  license,  the 
indictment  need  not  charge  that  the  liquor  was  sold 
by  retail  or  wholesale  or  at  any  particular  place. 

Local  Option  Latr — PfoMCCotloa  aader 
General  La'vr. — In  Webster  v.  Com.,  89  Va.  154, 
it  was  held  that  in  a  county  where  the  "local  option 
law"  has  been  adopted,  the  sale  of  liquor  without 
license  is  none  the  less  liable  to  prosecution  as  a 
violation   of   the  general   Kquor  laws. 

Same — Irreirnlaritles  In  Bleetlon. — Parol 
evidence  is  admissible  on  an  application  for  a  liquor 
license  in  a  county  in  which  a  local  option  election  had 
been  held,  to  prove  that  notice  of  the  election  had  not 
been  posted.     Haddox  v.  County  of  Clarke,  79  Va.  677, 

Joinder  of  Offences — Separate  Conrts — 
Blectlon. — Several  misdemeanors  of  the  same  nature 
and  upon  which  the  same  or  similar  judgments  may 
be  renaered  may  be  united  in  the  same  indictment  un- 
der separate  courts.  Mitchell  v.  Com.,  93  Va.  775; 
Peer's  Case.  5  Gratt.  674;  Lewis  v.  Com-,  90  Va.  843. 
In  cases  of  indictments  charging  several  misdemeanors 
of  the  same  general  character  in  separate  counts  the 
prosecuting  attorney  will  not  be  compelled  to  elect 
between  them.     Mitchell   v.   Com.,  93   Va.  775. 

Information — Conviction  for  Second  Of- 
fence.— Under  the  act  of  1  Rev.  Code  1792,  which 
provides  that  persons  having  been  convicted  of  retail- 
ing liquors  who  shall  afterwards  be  guilty  of  the  same 
offence  and  convicted  thereof  shall  receive  an  in- 
creased punishment,  a  judgment  as  upon  a  second 
conviction  should  not  be  rendered  in  a  case  where  a 
defendant  is  convicted  on  the  saiAe  day  under  each  of 
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nance  was  enacted  without  reference  to  the 
statute,  which  was  not  then  in  existence;  and 
the  statute  defines  a  very  different  offence 
from  that  which  was  defined  by  the  ordinance. 
The  attempt  now  made  to  make  the  two  of- 
fences substantially  the  same  must  therefore 
fail.  It  is  said  that  the  city  council,  by  their 
amendment  of  the  ordinance,  made  seven- 
teen days  after  the  enactment  of  the  stat- 
ute, intended  thereby  to  supersede  the  stat- 
ute. But  whatever  their  intention  may  have 
been,  they  certainly  had  no  power  to  super- 
sede the  statute  as  to  the  city,  at  least  ex- 
cept in  the  very  mode  prescribed  by  the 
statute.  That  mode,  evidently,  was  to  define 
the  same  offence  and  prescribe  the  same  pun- 
ishment substantially  in  the  ordinance  as 
had  been  done  in  the  statute.  The  council 
may  have  supposed  that  it  was  only  neces- 
sary to  make  the  penalty  the  same  under 
each,  and  that  they  did  so  by  prescribing  the 
same  amount  of  fine  for  the  offence  of  violat- 
ing the  ordinance  which  had  been  prescribed 
for  violating  the  statute.  But  did  that  make 
even  the  penalty  the  same?  The  statute  not 
onlv  prescribe  a  fine  for  the  offence,  but 
declares    that    the    offender    shall,    moreover, 

two  informations  for  retailing  spirituous  liquor,  the  sec- 
ond information  not  alleging  that  it  is  for  a  second 
offence,  after  a  conviction  for  a  similar  offence.  Com. 
V.  Welsh,  2  Va.  Cas.  57.  See  also  Rand  ▼.  Com.,  9 
Gratt.  738  and  White  v.  Com..  79  Va.  611. 

OnsiMlom — ^Preaentiiaeiit — InformatloB. — In 
Com.  y.  Chalmers,  2  Va.  Cases  76,  it  was  held  that  a 
motion  in  arrest  of  judgment  should  be  overruled 
where  the  information  made  the  averment  of  "without 
license"  though  the  presentment  omitted  to  do  so,  the 
defendant  having  pleaded  "not  guilty"  to  the  informa- 
tion and  a  verdict  having  been  rendered  against  him 
after  trial. 

SelllniT  lilqiior  to  Minora — Bvldence. — In 
a  proceeding  under  sec  560  of  the  Code,  to  revoke  a 
license  to  sell  whiskey  on  the  charge  that  defendant 
had  been  guilty  of  selling  liquor  to  minors,  it  is  com- 
petent to  offer  in  evidence  a  number  of  indictments 
found  in  the  same  court  against  the  same  defendant 
for  selling  liquor  to  minors  and  also  to  receive  the 
evidence  of  a  minor  that,  within  twelve  months  prior 
to  the  time  when  the  license  sought  to  be  revoked  took 
effect  the  said  minor  had  purchased  intoxicating  liquor 
of  the  defendant.  The  whole  matter  being  heard  and 
determined  by  the  court  it  is  not  confined  to  the  strict 
rules  of  evidence  which  obtain  upon  the  trial  of  an 
issue  before  a  jury,  but  great  latitude  is  allowed  the 
court  that  it  may  be  satisfied  whether  or  not  it  had 
intrusted  the  sale  of  liquor  to  an  unfit  person  or 
whether  the  privilege  granted  has  been  abused.  Lil- 
iienfeld  v.   Com..   92  Va.  818. 

Rlirbt  of  Coi&teataiit  to  Appeal. — In  Ail- 
stock  v.  Page,  77  Va.  386  and  Ex  parte  Lester,  7/  Va. 
663,  the  court  expressly  overrules  Leighton  v.  Maury, 
76  Va.  875,  so  far  as  that  case  decides  that  the  con- 
testant is  such  a  party  in  interest  that  he  is  entitled 
to  an  appeal  or  writ  of  error.  In  hx  parte  Lester,  77 
Va.  663,  it  was  held  that  under  the  Act  of  1882  the 
appellant  may  appeal  to  the  circuit  court  or  he  may 
3pon  bill  of  exceptions  taken  at  the  trial  apply  to  the 
:ircuit  court  for  a  writ  of  error  and  supersedeas;  and 
if  the  circuit  court  also  erroneously  refused  the  li- 
cense, its  decision  is  reviewable  by  the  Supreme  court 
apon  appeal,  or  writ  ot  error  and  supersedeas  as  in 
other  cases;  the  applicant  is  a  party  directly  in  inter- 


at  the  discretion  of  the  court,  forfeit  his  li- 
cense. If  this  forfeiture,  at  the  discre- 
895  tion  of  the  court,  be  considered  *a5  a 
part  of  the  penalty  inflicted  by  the  stat- 
ute, then,  clearly,  the  penalty  inflicted  by 
the  ordinance,  even  as  amended,  is  not  equal 
to  the  penalty  inflicted  by  the  statute.  Bnt 
it  is  not  intended,  because  not  deemed  neces- 
sary, to  decide  that  question  in  this  case. 

Without  deciding  whether  or  not  the  pen- 
alties for  violating  the  ordinance  and  the 
statute  are  the  same,  it  is  enough  to  say 
that  the  offences  under  each  are  not  sub- 
stantially the  same;  and  this  we  think  wc 
have  already  shown. 

But  in  addition  to  what  we  have  said  on 
that  subject,  we  have  further  to  say,  that 
the  statute  embraces  a  period  which  is  not 
embraced  in  the  ordinance — that  is,  from 
twelve  o'clock  every  Sunday  night  until  sun- 
rise of  the  succeeding  Monday  morning.  No 
sale  of  intoxicating  drink  nor  keeping  open  a 
bar  during  that  period  would  be  a  violation  of 
the  ordinance,  whereas  a  sale  of  such  drink 
during  that  period  at  any  other  place  than 
one  governed  by  such  ordinance  would  be  a 
violation  of  the  statute.    This  would  create 

est  in  the  decision  refusing  the  license  and  comes 
within  the  letter  of  Code  1873,  ch.  178,  sec  2.  bat 
this  is  not  true  of  the  contestant  who  cannot  appeal 
5ee  also  Haddox  v.  County  of  Clarke,  79  Va.  677. 

Same — Same — Present  Itavr.  —  Under  Acts 
1883-4,  605,  application  for  license  to  retail  liqaor 
must  be  made  to  the  county  court,  and  either  appli- 
cant or  defendant  may  appeal  of  right  from  the  de- 
cision to  the,  circuit  court,  where  the  applicatioa  is 
heard  de  novo,  and  no  appeal  lies  to  the  decision  of 
the  latter  court. 


ProceedlniT  to  ReTolce  Llqiior  Lteeai 
It  !•  Not  a  Criminal  Proceeding. — ^In  Cherry 
V.  Com.,  78  Va.  375,  it  was  held  that  it  was  not  the 
intention  of  the  legislature  to  require  in  proceediofs 
to  revoke  liquor  licenses  under  sec.  106,  chap.  206, 
Acts  1874-5,  p.  244,  the  application  of  the  strict  and 
technical  rules  applicable  to  indictments,  that  in  sncb 
proceedings  the  defendants  are  competent  to  testify  in 
their  own  behalf,  as  the  proceedings  are  not  crimiaal 
in  their  nature.  It  was  held  further  that  such  pro- 
ceedings may  be  on  the  motion  of  any  other  person  as 
well  as  the  commonwealth's  attorney  anu  the  defend- 
ant is  not  entitled  to  trial  by  jury.  The  object  is  not 
punishment  but  revocation  of  privilege  and  it  is  no 
bar  to  the  proceedings  that  it  is  founded  on  some  act 
or  offence  of  which  the  defendant  has  been  formerly 
convicted,  citing  Davis  v.  Com..  75  Va.  944.  See 
Lillienfeld  v.  Com.,  92  Va.  818,  for  what  is  a  soii- 
cient  notice  in  such  proceedings. 

Writ    of    Brror    for    Contmoniivealtk.— In 

Com.  V.  Scott,  10  Gratt.  749,  it  was  held  that  io  a 
prosecution  for  selling  liquor  by  retail  to  be  drunk  at 
the  place  where  sold,  a  writ  of  error  lies  for  the  ooia- 
monwealth  from  the  judgment  of  an  inferior  court,  the 
case  coming  within  the  statute,  Va.  Code  1887,  cliapu 
198,  sec  4052,  providing  that  a  writ  of  error  shall  lie 
for  the  commonwealth  if  the  case  be  for  the  violation 
of  a  law  relating  to  the  revenue. 

Former  Jeopardy. — Prosecution  for  selling  li- 
quor on  Sunday  contrary  to  Code,  sec  3804,  is  no 
bar  to  prosecution  for  selling  same  liquor  withont 
license  contrary  to  Acts  1889-90,  p.  242,  sec  1.  Ai^ 
rington  v.  Com.,  87  Va.  96. 
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a  palpable  difference  and  inequality  in  the 
law  governing  different  localities  of  the 
same  State,  and  could  never  have  been  con- 
templated or  intended  by  the  legislature. 

There  s  still  another  reason  for  saying 
that  neither  the  offences  nor  the  penalties 
defined  and  prescribed  by  the  ordinance  and 
the  statute  are  substantially  the  same;  and 
that  is,  that  a  person  may  be  convicted  and 
punished  under  the  statute  for  every  act  of 
selling  intoxicating  drinks  on  the  same  day 
as  for  a  different  offence;  whereas  he  can  be 
convicted  and  punished  under  the  ordinance  of 
only  one  offence  for  not  cicsinpr  the  bar 
where  such  drinks  are  sold  or  given  away 
on  "Sunday  during  the  whole  day." 

We  have  fully  considered  the  able  argu- 
ments of  counsel  in  this  case,  and  also  the 
able  opinion  of  the  judge  of  the  court  be- 
low who  presided  at  its  trial,  but  deem 
896    it  ♦unnecessary  to  notice  them  more  in 


detail  than  we  have  already  in  effect  done. 

We  are  therefore  of  opinion  that  there  is 
no  error  in  the  judgment  of  the  court  be- 
low, and  that  it  ought  to  be  affirmed. 

Anderson  and  Staples,  J's,  concurred  in 
the  opinion  of  MoncurE,  P. 

Christian  and  Burks,  J's,  concurred  in  the 
judgment,  though  not  in  all  the  views  pre- 
sented in  the  opinion  of  MoncurE,  P.  They 
thought  that  the  provisions  of  the  statute 
and  of  the  ordinance  of  the  city  of  Rich- 
mond were  substantially  the  same;  but  the 
penalty  was  not.  The  keeping  a  bar-room 
open  one  day  was  one  offence  under  the 
ordinance,  and  for  which  only  one  penalty 
could  be  inflicted;  whilst  under  the  statute 
every  sale  is  a  separate  offence,  for  which 
a  separate  penalty  may  be  inflicted. 


Judgment  affirmed. 
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ACTIONS. 

An  attachment  at  law  is  levied  on  ^oods 
of  the  debtor,  and  afterwards,  on  the  same 
day,  another  attachment  is  levied  on  ^.he 
same  goods  and  also  two  leaseholds,  as 
the  property  of  the  debtor.  Upon  inter- 
pleader in  the  second  attachment  bj  a  claim- 
ant of  the  property,  the  attachment  is  defeat- 
ed ;  and  then  the  first  attachment  is  dis- 
missed. In  an  action  on  the  case  by  the  claim- 
ant of  the  property  afi^ainst  the  plaintiff  in 
the  second  attachment — Hbi«d  :  Thouf^^h  at 
common  law  action  on  the  case  was  the 
proper  remedy  so  far  as  the  goods  embraced 
in  the  first  attachment  were  iavclved,  and 
trespass  vi  et  arm  is  was  the  remedy  as  to  the 
leaseholds  which  were  not  levied  on  by  the 
first,  yet  as  under  the  Virginia  statute  case 
may  be  brought  wherever  the  action  of 
trespass  vi  et  armis  could  be  brought,  the 
action  on  the  case  was  properly  brought  to 
recover  the  damages  sustained  as  to  all  the 
property  attached. 

Fechheimer  v.  National  Exch.  Bank 
of  Norfolk,  651 

ADVANCEMENTS. 

1.  If  a  gift  unexplained,  in  the  lifetime  of 
a  father  who  dies  intestate,  to  one  of  his 
children,  is  to  be  presumed  in  law  to  be  an 
advancemeot,  this  presumption  may  be  re- 
pelled by  evidence. 

Wat  kins  A  als.  v.  Young  &  als.,  84 

2.  Whether  a  gift  by  a  father  in  his  lifetime 
to  a  child  is  an  absolute  gift,  or  an  advance- 
ment, depends  upon  the  inteution  of  the 
father ;  and  his  statements  or  declarations 
made  at  the  time  of  the  gift,  or  subsequently, 
are  competent  evidence  to  show  what  was 
his  intention  in  making  the  gift.  In  this 
case  the  evidence  is  conclusive  to  prove  it 
was  an  absolute  gift  and  not  an  advance- 
ment. Idem,  84 

3.  The  only  issue  in  the  cause  being 
whether  the  gift  of  the  father  was  intended 
to  be  absolute  or  an  advancemeat,  and  all 
the  evidence  having  been  taken  with  refer- 
ence to  that  issue,  it  was  proper  for  the  court 
to  decide  it  without  reference  to  a  commis- 
sioner to  inquire  and  report  upon  the  question. 

Idem,  84 

ALIMONY. 

1.  Alimony  had  its  origin  in  the  legal 
obligation  of  the  husband,  incident  to  the 
marriage  state,  to  maintain  his  wife  in  a 
manner  suited  to  his  means  and  his  social 
position,  and  although  it  is  her  right,  she 
may  by  her  misconduct  forfeit  it ;  and  when 
she  is  the  offender,  she  cannot  have  alimony 
on  a  divorce  decreed  in  favor  of  the  husband. 
So  long  as  he  has  committed  no  breach  of 
marital  duty  he  is  under  no  obligation  to 


provide  her  a  separate  maintenance,  for  she 
cannot  claim  it  on  the  ground  of  her  own 
misconduct.        Harris  v.  Harris,  13 

2.  According  to  the  ecclesiastical  law  no 
alimony  was  allowable  on  a  decree  a  vinculo    « 
matrimonii.      And    if    under    the    Virginia 
statute    the    court    has    a    discretion,  upon 
decreeinir  such  a  divorce,  to  allow  alimony 

to  the  wife,  that  discretion  should  be  exer- 
cised upon  the  same  principles  which  govern 
in  a  case  of  divorce  from  bed  and  board. 

Idem,  13 

3.  The  circumstances  must  be  very  pecu- 
liar, if  any  such  case  there  could  be,  which 
justifying  a  decree  for  an  absolute  divorce 

in  behalf  of  the  husband,  for  wilful 
b08    desertion   of  his  wife,  *  would  at  the 

same  time  warrant  a  decree  in  her 
behalf,  that  he  should  out  •of  his  own  estate 
maintain  her  as  long  as  she  lived,  although 
after  the  divorce  she  should  become  the  wife 
of  another.  Idem,  13 

4.  The  wife  having  left  her  husband  in 
1&73,  upon  the  ground  that  he  would  not 
centre  1  his  servants  and  maintain  her  right- 
ful authority  as  his  wife,  the  husband  is 
entitled  to  a  decree  for  a  divorce  a  vinculo  , 
matrimonii  on  the  ground  of  desertion,  on 

a  bill  filed  by  him  in  1877.  And  the  wife 
having  left  her  husband  without  any  suffi- 
cient cause,  the  court  upon  decreeing  the  di* 
vorce  cannot  allow  her  alimony  ont  of  her 
husband's  estate.  Idem,  13 

5.  In  a  suit  by  a  wife  against  her  husband 
for  alimony,  there  is  a  decree  in  her  favor 
for  $300  a  year  in  monthly  payments  of  $25. 
The  husband  appeals  from  the  decree,  and 
pending  the  appeal  dies.  The  appellate 
court  affirming  the  decree,  the  wife  is  entitled 
to  the  allowance  up  to  the  time  of  his  death. 

Francis  v.  Francis,  283 

APPELIvATE  COURT. 

1.  S  brings  debt  against  W,  the  maker, 
and  H  and  F,  endorsers  of  a  negotiable  note. 
There  is  an  office  judgment  at  rules  against 
all  the  defendants.  At  the  next  rules  office 
judgment  confirmed  as  to  W  and  H  ;  death  of 
F  suggested.  At  the  next  term  of  the  court 
there  is  judgment  against  W  and  F.  After- 
wards scire  facias  issued  and  served  on  F'a 
executrix  to  revive  the  action,  and  she  ap- 
pears and  pleads  nil  debet,  and  obtains  a 
continuance  ;  and  this  is  repeated.  There 
are  three  trials  and  a  verdict  in  her  favor— 
Hbi^d  :  F's  executrix  not  having  made  anj 
question  in  the  court  below  as  to  the  revival 
of  the  suit  against  her  by  scire  facias,  ah> 
must  be  held  to  have 'waived  the  question, 
and  she  cannot  make  it  in  the  appellate 
court. 


Slaughters  v,  Farland*s  ex'z, 


134 
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2.  In  a  anit  in  equity  amonfiir  creditors  of  a 
corporation,  one  of  them  claims  under  a  deed 
of  trust,  which  is  executed  by  the  president 
and  secretary  in  behalf  of  the  corporation  ; 
but  the  deed  is  not  in  the  name  of  the  cor- 
poration, nor  has  it  the  corporate  seal.  No 
objection  havingf  been  made  to  the  deed  on 
these  g'rounds,  in  any  of  the  pleadings  or 
proceeding's  in  the  cause,  and  only  in  the  pe- 
tition for  an  appeal,  the  objection  comes  too 
late,  and  will  not  be  considered  in  the  appel- 
late court. 

Wroten's  ass'nee  v,  Armat  &  als.,        228 

3.  On  an  exception  to  the  refusal  of  the 
court  to  set  aside  the  verdict  and  grant  a 
new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  if  the  evidence  and 
not  the  facts  is  certified,  the  appellate  court 
will  not  reverse  the  judgment  unless,  after 
rejecting  all  the  parol  evidence  of  the  ex- 
ceptor, and  giving  full  faith  and  credit  to 
that  of  the  adverse  party,  the  decision  of  the 
court  appears  to  be  wrong. 

Danville  Bank  v,  Waddill's  adm'r,      469 

4.  A  decree  x>f  the  court  below,  founded  on 
an  affidavit  and  statement  handed  to  the 
conrt  at  the  time  of  the  decree,  and  to  which 
the  appellants  had  no  opportunity  to  except, 
may  be  objected  to  by  them  in  the  appellate 
court. 

Beck  with  &  wife  v.  Avery's  adm*r 
&  als.,  533 

5.  In  an  insurance  case  where  the  case  is 
submitted  to  the  court,  and  the  evidence  as 
to  the  value  of  the  property  insured  is  con- 
flicting, the  appellate  court  cannot  Interfere 
with  the  judgment  of  the  court  below  on  the 
ground  that  the  judgment  is  excessive. 

Southern  Mutual  Ins.  Co.  v, 
Kloeber,  for,  Ac,  739 

6.  In  an  attachment  at  law  to  subject  a 
legacy  left  to  the  debtor  in  the  hands  of  the 
executors  of  the  testator,  the  common  law 
court  having  rendered  a  judgment  in  favor 
of  .the  defendant.  On  appeal  this  court  will 
reverse  the  judgment  and  set  aside  the  ver- 
dict, and  direct  that  the  proceedings  on  the 
garnishee  summons  be  dismissed,  but  with- 
out prejudice  to  the  right  of  the  plaintiff  to 
assert  his  claim  in  a  court  of  chancery. 

Whitehead's  adm'r  v,  Coleman's 
ex'ors,  784 

899  *7.  Though  an  exception  is  taken  and 
entered  at  the  time,  that  a  question 
asked  of  a  witness  is  leading,  the  exceptant 
should  bring  it  to  the  attention  of  the  court 
and  obta'n  an  order  for  the  suppression  of 
the  objectionable  testimony  ;  and  if  he  fails 
to  do  this,  the  exception  will  not  be  regarded 
in  the  appellate  court. 

Summers  v,  Darne  &  als.,  791 

8.  If  the  only  objection  to  the  evidence 
was  its  irrelevancy,  and  it  could  not  possibly 
have  prejudiced  the  prisoner,  then  the  judg- 
ment ought  not  to  be  reversed  for  the  error 
in  not  excluding  it ;  for  to  authorize  the 
reversal  of  a  judgment  for  admitting  irrele- 
vant evidence,  not  only  must  the  evidence 
be  irrelevant,  but  it  must  be  of  such  a  nature 


as  that  its  admission  may  have  prejndiced 
the  prisoner.  If  he  may  have  been  so  preju- 
diced, even  though  it  be  doubtful  whether 
in  fact  he  was  so  or  not,  that  is  sufficient 
ground  for  reversing  the  judgment.  See 
Southern  Mut.  Ins.  Co.  ».  Trear,  29  Gratt 
255.  Payne's  case,  855 

ARBITRATION  AND  AWARD. 

The  County  of  Norfolk  and  the  City  of 
Portsmouth  in  March,  1877,  enter  into  an 
agreement  by  which  they  submit  all  matters 
in  dispute  between  them  to  the  arbitration 
of  K.  H .  Baker,  of  the  city  of  Norfolk,  and 
John  R.  Kilby,  of  Nansemond  county,  men 
of  high  standing  as  men  and  lawyers.  The 
agreement  states  the  subjects  of  dispute 
under  fourteen  heads,  and  they  include  suits 
both  at  law  and  in  equity,  questions  of  law 
and  fact,  questions  in  relation  to  land,  docks, 
ferries,  and  money  ;  and  the  parties  waive 
the  plea  of  the  statute  of  limitations,  and  all 
other  technical  pleas  which  would  interfere 
in  any  manner  with  the  award  of  the  arbi- 
trators, except  upon  the  very  right  and  jus- 
tice of  the  case  as  to  all  matters  in 
controversy  ;  the  award  to  be  entered  of 
record  in  the  circuit  court  of  the  county  of 
Norfolk  and  the  court  of  hnstingr  s  for  the 
city  of  Portsmouth.  In  June,  1877,  the  arbi- 
trators made  their  award,  passing  upon  each 
of  the  subjects  submitted  to  them.  Upon  a 
summons  to  the  City  of  Portsmouth  to  show 
cause  against  entering  the  award  as  the 
judgment  of  the  circuit  court  of  Norfolk 
county,  the  City  of  Portsmouth  filed  nnmei^ 
ous  exceptions  to  the  award,  which  were 
overruled  by  the  court.    Upon  appeal — Hud: 

1.  It  is  manifest  from  all  the  papers  in 
the  case  that  the  arbitrators  intended  to 
settle  all  matters  of  law  and  fact  upon  the 
very  right  and  justice  of  the  case. 

City  of  Portsmouth  v.  Norfolk 
County,  727 

2.  But  conceding  that  they  intended  to  de- 
cide according  to  law,  and  that  they  have 
not  done  so  in  every  instance,  it  does  not 
follow  that  the  award  is  invalid.  The  court 
does  not  set  aside  an  award  merely  t>ecause 
it  may  differ  with  an  arbitrator  as  to  the 
law  of  the  case.  Idem,  727 

3.  Where  the  merits  in  law  and  in  fact 
are  referred  to  an  arbitrator  of  competent 
knowledge,  and  there  is  not  any  question 
reserved  by  him,  the  court  will  not  open  the 
award  unless  something  can  be  alleged 
amounting  to  a  preverse  misconstruction 
of  the  law,  or  misconduct  on  the  part  of 
the  arbitrator.  Idem,  727 

4.  Where  arbitrators  mean  to  decide 
according  to  law,  and  they  mistake  the  law 
in  a  palpable  material  point,  the  award 
will  be  set  aside.  But  their  decision,  upon 
a  doubtful  point  of  law,  or  in  a  case  where 
the  question  ot  law  is  designedly  left  to 
their  judgment,  will  generally  be  he'd 
conclusive.  It  must  appear  they  grossly 
mistook  the  law;  and  the  conrt  will  not 
interfere  merely  because  it  would  have 
given  a  different  decision  in  the  particnlar 
case.  Idem,  727 
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5.  It  does  not  appear  that  the  arbitrators 
have  committed  any  very  material  or  pal- 
pable error  in  the  variona  points  decided 
by  them.  Idem,  727 

ASSIGNMENTS. 

1.  An  assignment  to  a  trustee  to  pay 
900  debts  of  the  assignor,  of  a  debt  or  *claim 
for  money  due,  is  valid  against  a  sub- 
sequent attaching  creditor  of  the  assignor, 
though  the  assignment  has  not  been  re- 
corded. 

Kirkland,  Chase  &  Co.  v.  Brune  & 
als.,  126 

ATTACHMENTS. 

1.  An  assignment  to  a  trustee  to  pay  debts 
of  the  assifrnor,  of  a  debt  or  claim  for  money 
due,  is  valid  against  a  subsequent  attaching 
creditor  of  the  assignor,  though  the  assign- 
ment has  not  been  recorded. 


Kirkland,  Chase  &  Co.  v,  Brune  & 
als.. 


126 


2.  L  &  S  carried  on  two  stores  in  Norfolk 
on  premises  of  which  they  held  leases  On  the 
8th  of  May,  1866,  they  conveyed  to  F  all  their 
g^oods  in  these  stores,  all  debts  due  them, 
and  the  leasehold  premises,  in  trust  to  pay 
certain  specified  debts,  with  authority  to 
take  possession,  sell  the  goods  and  collect  the 
debts.  On  the  15th  day  of  May,  W  sued  L 
&  S  in  assumpsit  for  $913.30,  and  on  the 
same  day  sued  out  an  attachment  against 
their  eflPects,  and  this  attachment  was  levied 
on  all  the  goods  and  debts  at  the  two  stores, 
which  were  taken  possession  of  by  the  ser- 
geant of  the  city.  On  the  same  15th  of  May, 
but  two  or  three  hours  after  the  attachment 
of  W  was  levied,  the  National  Exchange 
Bank  of  Norfolk  sued  out  an  attachment 
against  the  property  of  L  &  S,  claiming  a 
debt  of  $11,665,  and  this  attachment  was 
levied  by  the  same  officer  upon  the  goods,  &c., 
in  his  hands  under  the  other  attachment, 
and  also  upon  the  leaseholds  of  the  two 
houses.  In  this  case  F  interpleaded,  and 
there  was  a  verdict  and  judgment  in  his 
favor  ;  and  afterwards  the  suit  of  W  was 
dismissed.  F  then  sued  the  Bank  in  an  ac- 
tion of  trespass  on  the  case  for  the  damages 
he  had  sustained  by  the  levy  of  the  attach- 
ment— Hei^d  : 

1.  Though  at  common  law  action  on  the 
case  was  the  proper  remedy  so  far  as  the 
goods,  &c.,  embraced  in  the  first  attach- 
ment were  involved,  and  trespass  vi  et 
armis  was  the  remedy  as  to  the  leaseholds 
which  were  not  levied  on  by  the  first,  yet 
as  under  the  Virginia  statute  case  may  be 
brought  wherever  the  action  of  trespass  vi 
et  armis  could  be  brought,  the  action  on 
the  case  was  properly  brought  to  recover 
the  damages  sustained  as  to  all  the  prop- 
erty attached. 

Fechheimer  v.  National  Exch.  Bank 
of  Norfolk,  651 

2.  F  has  a  right  to  recover  from  the 
Bank  all  the  damages  he  has  sustained  by 
the  levy  of  the  attachment  of  the  Bank 
upon  the  two  storehouses  held  under  lease 
and  the  withholding  the  possession  from 
him.  Idem,  651 


3.  If  the  attaching  credkors  had  been 
joint  trespassers  in  seizing  and  detaining 
the  attached  effects,  then  they  would  have 
been  jointly  and  severally  liable  for  the 
whole  amount  of  the  damage  resulting 
from  such  joint  trespass.  But  their  acts 
in  so  seizing  and  detaining  said  effects 
Jiaving  been  several,  they  are  severally 
liable  for  the  damage  resulting  from  their 
several  act.  Idem,  651 

4.  The  attachments  and  returns  of  the 
officer  thereon  showing  that  the  property 
was  held  under  both  attachments,  parol 
evidence  is  not  admissible  to  prove  that  it 
was  held  exclusively  under  the  first  attach- 
ment. Idem,  651 

5.  If  the  plaintiff  seeks  to  introduce  a 
copy  of  the  record  in  the  attachment  suit, 
to  show  its  existence  and  how  the  case  had 
been  disposed  of,  it  can  only  be  done  by 
introducing  it  for  all  the  purposes  for  which 
it  may  be  available  to  either  party. 

Idem,  651 

3.  In  an  attachment  at  law  by  W's  admin- 
istrator against  J,  the  executors  of  C  are 
summoned  as  garnishees,  and  the  plaintiff 
in  the  attachment  seeks  to  subject  a  legacy 
left  by  C  to  J  to  the  payment  of  his  debt.  A 
common  law  court  has  not  jurisdiction  to 
compel  the  executors  to  pay  the  legacy. 
Whitehead's  adm*r  v,  Coleman's 
ex'ors,  784 

BAILMENTS. 

1.  If  a  person  to  whom  a  sum  of  money  has 

been    intrusted    for    safe-keeping     is 

901     robbed  of  it,  he   is   not   liable  *to  the 

person   who  entrusted  him  with  it  for 

the  money. 

Danville  Bank  v,  Waddill's  adm'r,        49 

BANKS. 

1.  See  National  Banks,  No.  1,  2,  and 
Wro ten's  ass' nee  v»  Armat  &  als., 

228 

2.  See  Negotiable  Instruments,  No.  3,  4. 
and  Crews  &.  als.  v.  Farmers  Bank 
of  Va.,  for,  &c.,  348 

CITY  OF  RICHMOND. 

1.  The  city  council  of  Richmond  has  author- 
ity under  its  charter  and  the  constitution  of 
Virginia  to  require  the  owner  of  a  lot  upon  a 
street  which  has  been  graded,  paved  and 
guttered  by  the  city,  to  pave  the  sidewalk  in 
front  of  his  lot,  and  when  it  is  at  the  corner 
of  the  street  to  pave  the  sidewalk  on  the  side 
of  the  lot.  And  if  the  owner  does  not  have 
the  work  done  within  the  time  prescribed  by 
the  ordinance,  the  city  may  have  it  done  and 
collect  the  money  from  him. 

Sands,  receiver,  v»  City  of  Richmond,  571 

2.  If  the  charter  of  the  city  requires  that 
an  ordinance  providing  for  the  opening,  grad- 
ing, &c.,  of  streets  shall  be  passed  by  a  vote  of 
three-fourths  of  each  branch  of  the  council, 
if  the  present  ordinance  was  not  so  passed, 
yet  if  it  is  an  amendment  of  a  prior  ordi- 
nance giving  substantially  the  same  powers- 
to  the  council,  the  act  of  the  council  will  be 
sustained.  Idem,  671 
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^  F,  who  li^es  ontalde  of  the  city  limits, 
rents  a  stall  in  the  market-house  of  the  city 
of  Richmond,  where  he  carries  on  his  busi- 
ness as  a  butcher.  He  prepares  his  meat  for 
market  at  his  house,  and  owns  two  carts  and 
horses,  which  he  uses  to  brings  his  meats 
from  his  house  to  his  stall,  and  take  out  such 
of  it  as  is  not  sold,  and  he  pays  a  tax  on  these 
horses  and  carts  as  property  in  the  county — 
H9LD  :  Under  the  charter  of  the  city,  the  city 
council  may  require  F  to  lake  out  a  license 
for  so  using^  his  carts  and  horses,  and  to  pay 
a  tax  on  said  license. 


Frommer  v.  City  of  Richmond, 


646 


'  4.  What  is  not  a  dedication  of  a  public  way 
over  which  the  city  authorities  have  control, 
and  can  authorize  a  railroad  company  to  lay 
its  track  alongf  it.  See  Dedication  of  Way, 
No.  1,  and 

Talbott  V,  Richmond  &  Danville  R. 
R.Co.,  685 

5.  Ch.  44,  g  13  of  an  ordinance  of  the  city 
of  Richmond  provides  that  every  hotel 
keeper,  and  keeper  of  a  restaurant,  lager 
beer  saloon,  or  other  place  where  ardent  spir- 
its, beer,  cider,  or  other  drinks  are  sold  or 
given  away,  shall  close  the  bar  where  such 
drinks  are  sold  or  given  away  every  Sunday 
during  the  whole  day,  *  »  •  and  any 
person  violating  any  provision  of  this  section 
shall  be  fined  not  less  than  ten  nor  more  than 
$500.  The  act  of  March  6,  1874.  ch.  83,  p.  76, 
enacts  **that  no  intoxicating  drinks  shall  l>e 
sold  in  any  bar-room,  restaurant,  saloon, 
store  or  other  place  within  the  limits  of  this 
commonwealth  from  12  o'clock  on  each  and 
every  Saturday  niirht  of  the  week,  until  sun- 
rise of  the  succeeding  Monday  morning." 
And  the  penalty  for  a  violation  of  this  act 
is  a  line  of  not  less  than  ten  nor  more  than 
$500,  and  at  the  discretion  of  the  court  a  for- 
feiture of  his  license :'  '^provided  that  this 
law  shall  not  apply  to  any  city  having  police 
regulations  on  this  subject,  and  an  ordinance 
inflicting  a  penalty  equal  to  the  penalty 
inflicted  by  this  statute"— Hbi,d  :  That  the 
ordinance  is  not  the  same  as  the  statute, 
either  in  the  specification  of  the  offence  or  in 
the  penalty,  so  as  to  bring  it  within  the  pro- 
viso of  thestatvte  ;  and  therefore  a  prosecu- 
tion for  a  violation  of  the  act  may  be  sus- 
tained. Thon's  case,  887 

COMMISSIONERS   OF  THE 
REVENUE. 

1.  By  the  charter  of  the  city  of  Portsmouth, 
which  was  passed  March  11th,  1873,  comm  s- 
sioners  of  the  revenue  for  the  city  were  to 
hold  their  office  for  two  years  from  a  day 
named  on  which  they  should  enter  on 
902  their  *oflice.  By  the  act  approved 
March  16th,  1875,  ch.  206,  p.  215,  it  is 
provided  that  there  shall  be  commissioners 
of  the  revenue  for  every  county  and  one  for 
each  city,  which  said  commissioners  of  the 
revenue  shall  hold  their  office  for  four  years 
from  a  day  named  on  which  they  should 
enter  upon  their  office  -  Hbi<d  : 

1.  Upon  a  consideration  of  said  last  act, 
that  it  applies  to  all  cities  as  well  as  coun- 
ties, including  the  city  of  Portsmouth,  and 


was  a  repeal,  by  implication,  of  the  provi- 
sions of  the  charter  of  the  city  of  Ports- 
mouth in  relation  to  the  duration  of  the 
office  of  the  commissioners  of  the  revenue. 

Haynes  v.  The  Commonwealth, 
for,  &c.,  96 

2.  That  a  commissioner  of  the  revenne 
for  the  city  of  Portsmouth,  who  was  elected 
and  who  qualified  in  1»76,  was  entitled  to 
hold  his  office  for  four  years,  unless  sooner 
removed.  Idem,  96 

CONSPIRACY. 

1.  For  proceedings  on  a  trial  for  a  conspir- 
acy. See  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  4,  5,  6,  7,  and 

Jones'  case,  836 

CONDITIONS. 

1.  See  Conveyances— Fraudulent,  No.  1, 
and 
King's  ez'ora  &.  als.  v.  Malone, 
&  als.,  158 

CONSTITUTIONALITY  OF 
STATUTES. 

1.  The  act  of  March  25,  1873,  amending  §  3 
of  the  act  of  March  3, 1866,  so  far  as  it  author- 
izes the  reopening  of  a  judgment  rendered 
since  the  said  March  3,  1866,  is  unconstitu- 
tional and  void,  t>oth  because  it  ia  an  in- 
fringement upon  the  powers  of  the  judicial 
department  of  the  government,  and  because 
it  impairs  the  obligation  of  contracts. 

Ratcliffe  v,  Anderson,  106 

CONTRACTS. 

1.  As  to  what  is  and  what  is  not  a  valid  sale 
of  personal  chattels,  and  when  a  vendor  ma> 
or  may  not  recover  the  chattel,  see  Saks  of 
Personal  Chattels,  No.  1,  2,  3,  4,  and 

Old  Dom.  Steamship  Co.  v,  Barck- 
hardt,  664 

CONVEYANCES— Fraudulknt. 

1.  M,  a  few  days  before  his  death,  made  a 
deed,  by  which,  in  consideration,  as  expressed 
in  the  deed,  of  $1 ,000,  he  conveyed  to  his  chil- 
dren R  and  E,  four  hundred  acres  of  land. 
M's  estate  proved  insolvent,  and  C  andC, 
two  of  his  creditors,  filed  a  creditor's  bill 
against  R  and  E  to  set  aside  the  deed,  as 
made  without  consideration  deemed  valuable 
in  law.  R  and  E  answered,  insisting-  the 
deed  was  on  valuable  consideration  ;  R  claim- 
ing his  father  was  indebted  to  him  for  serv- 
ices, which  he  states,  ia  more  than  $1,500 ; 
and  E,  that  he  owed  her  money  loaned  hiin 
at  different  time*;,  more  than  $500.  Whilst 
this  suit  was  pending  R  and  E  conveyed  to 
their  counsel  J  and  B,  one  undivided  third  of 
the  land  in  consideration  of  services  rendend 
and  to  be  rendered  in  said  suit,  with  condi- 
tion :  **This  deed  is  intended  to  pass  no  title 
whatsoever  to  said  parties  of  the  second  part, 
unless  they  succeed  in  establishing-  the  title 
of  the  said  parties  of  the  first  part  to  the  tract 
of  land  hereinbefore  mentioned."  The  case 
wa«»  decided  in  favor  of  the  defendants. 

K,  another  creditor  of  M.  then  filed  a  lAl 
against  R  and  E  and  J  and  B,  chari^ing  that 
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the  deed  to  R  and  E  was  without  valuable 
consideration,  and  was  intended  to  defraud 
the  creditors  of  M,  and  that  the  defendants 
had  notice  of  the  fraud.  All  of  them  deny 
notice  of  an  intention  of  M  to  defraud  his 
creditors.  R  and  £  rely  upon  the  same 
I^Tounds  stated  in  the  former  case;  and  J  and 
B  insist  that  the  condition  on  which  the  deed 
had  been  made  to  them  had  been  performed, 
and  they  were  purchasers  for  value.  This 
court  held: 

1.  That  upon  the  evidence  in  this 
908  *cause  the  deed  to  R  and  £  was  made 
without  reference  to  any  indebtedness 
of  M  to  R  and  E,  if  any  such  existed,  but 
upon  a  consideration  not  deemed  valuable 
in  law;  and  was  therefore  void  as  to  credit- 
ors of  M  at  the  date  of  the  deed. 


Kind's  ez'ors  &  als.  v.  Malone  ft 
als., 


158 


2.  That  the  condition  annexed  to  the 
deed  to  J  and  B  was  not  performed  by  the 
decree  in  favor  of  R  and  K  in  the  suit  of  C 
and  C;  but  as  creditors  of  M  not  parties  to 
that  suit,  were  not  bound  by  the  decree, 
the  condition  extended  to  any  other  suit 
by  such  creditor;  and  as  in  this  case  the 
court  held  the  deed  to  R  and  E  void  as  to 
the  creditors  of  M,  J  and  B  had  no  title  to 
the  undivided  third  of  the  land  under  the 
deed  to  them.  Idem,  158 

CORPORATIONS. 

1.  The  charter  of  the  city  of  Portsmouth 
concerning'  the  duration  of  the  term  of  com- 
missioners of  the  revenue  was  repealed  by 
the  act  of  March  16,  1875,  ch.  206,  g  25.  See 
Commissioners  of  the  Revenue,  No.  1,  and 

Haynes  v.  The  Commonwealth,  for, 
&c.,  96 

2.  See  National  Banks,  No.  1,  2,  and 
Wroten's  ass'nee  v.  Armat  &  als.,        228 

3.  A  municipal  corporation  which,  by  its 
charter,  has  the  power  to  lay  out,  improve, 
lig'ht  and  keep  its  streets  in  order,  is  liable 
in  damages  at  the  suit  of  an  individual  who 
sustains  injury  by  reason  of  the  neglect  of 
said  corporation  to  keep  its  streets  in  a 
proper  and  safe  condition. 

Noble  ft  Wife  v.  The  City  of  Rich- 
moad,  271 

4.  This  rule  applies  to  Municipal  Corpora- 
tions proper;  but  quaere,  if  it  applies  to  quasi 
corporations,  such  as  counties,  townships, 
and  New  England  towns,  unless  they  are  so 
declared  to  be  liable  by  some  statute. 

Idem,  271 

5.  The  grant  of  power  in  the  charter  of  a 
city  to  the  council  to  lay  out,  improve,  light, 
ftc,  its  streets,  is  a  grant  to  the  corporation, 
and  is  of  such  a  character  as  to  prevent  its 
exercise  by  any  other  person  or  body. 

Idem,  271 

6.  The  action  cannot  be  maintained  solely 
on  the  defect  or  want  of  repairs  in  the  street 
or  sidewalk,  but  the  plaintiff  must  allege  and 
prove  that  the  corporation  had  notice  of  such 
defects  (which  notice  may  be  implied),  and 
that  he  was  injured  either  in  person  or  prop- 
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erty  in  consequence  of  such  defects  in  such 
street  or  sidewalk.  Idem,  271 

7.  In  a  suit  by  a  corporation   the  plea  of 
nul  tiel  corporation''  unaccompanied  by  an 

affidavit  denying  the  corporate  existence  of 
the  plaintiff  does  not  put  the  plaintiff  to  the 
proof  of  its  corporate  existence. 

Crews  ft  al.  v.  Farmers  Bank  of  Va., 
for,  ftc,  348 

8.  For  the  power  of  the  city  of  Richmond 
to  require  owners  of  lots  to  pave  the  side- 
walk, see  City  of  Richmond,  No.  1,  2,  and 

Sands,  receiver,  v.  City  of  Richmond,  571 

9.  For  the  power  of  the  city  of  Richmond 
to  require  a  person  living  outside  the  city 
limits,  but  doing  business  in  the  city,  and 
using  carts  and  horses  in  his  business,  to  take 
out  a  license  and  pay  a  tax  upon  it,  see  City 
of  Richmond,  No.  3,  and 

Frommer  v.  City  of  Richmond,  646 

COUNTY    SUBSCRIPTION    TO   INTER- 
NAL IMPROVEMENT  COMPANIES. 

1.  Though  the  act  of  January  I5th,  187S, 
Sess.  Acts  1874,  ch.  37,  p.  29,  provides  a  mode 
by  which  the  qualified  voters  of  a  county  or 
corporation  may  contest  the  due  returns  of 
the  election  or  decision  of  the  voters  of  said 
county  or  corporation  upon  the  question 
whether  the  county  or  corporation  shall  sub- 
scribe to  the  stock  of  an  internal  improve- 
ment company,  a  court  of  equity  still  haa 
jurisdiction  of  the  question  upon  a  bill  filed 
by  fifteen  or  more  of  the  citizens  and  tax- 
payers of  the  county  or  corporation,  and  t^ 
enjoin  the  issue  of  the  bonds  of  said  county 

or  corporation  in  payment  of  said  snb- 
904    scription  *if  the    proceeding    has   not 
been  properly  conducted. 
Redd  V,  Supervisors  of  Henry  county,  695 

2.  In  the  proceeding  under  the  statute. 
Code  of  1873,  ch.  61,  gg  62,  63,  64,  65,  in  rela- 
tion to  subscriptions  by  a  county  or  corpora- 
tion to  the  stock  of  an  internal  improvement 
company,  the  provisij  ns  of  the  law  must  be 
strictly  pursued;  but  a  literal  conpliance  ia 
every  particular,  however  unessential,  is  not 
required.  Substantial  compliance  with  the 
law  in  every  essential  feature  is  all  that  ia 
necessary.  Idem,  695 

3.  The  failure  to  comply  strictly  with  the 
provisions  of  the  statute  which  are  not  man- 
datory, but  merely  directory,  will  not  vitiate 
the  proceed! ni;s,  so  as  to  render  the  sut>- 
scription  invalid.  Idem,  695 

4.  Those  directions  which  are  not  of  the 
essence  of  the  thing  to  be  done,  but  which 
are  given  with  a  view  merely  to  the  proper, 
orderly,  and  prompt  conduct  of  the  business, 
and  by  a  failure  to  obey  which  the  rights  #f 
those  interested  will  not  be  prejudiced,  are 
not  commonly  to  be  regarded  as  mandatory; 
and  if  the  act  is  performed,  but  not  in  the 
time  or  in  the  precise  mode  indicated,  it  may 
still  be  sufficient,  if  that  which  is  done  ac- 
complishes the  substantial  purpose  of  the 
statute.  Idem,  69S 

5.  The  order  of  the  county  court  directin^f 
the  sense  of  the  qualified  voters  to  be  taken. 
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directs  tbe  election  to  be  held  by  the  com- 
missioners of  election  in  conformity  to  law. 
Though  the  order  does  not  expressly  require 
the  sheriff  to  act,  so  far  as  the  agency  of  the 
sheriff  was  rendered  necessary  by  the  law, 
although  not  named  in  the  order,  he  was 
within  its  operation.  Idem,  69b 

6.  It  was  not  necessary,  under  the  statute, 
that  the  commissioners  of  election  should  be 
designated  by  name  in  the  order,  as  there 
were  already  commissioners  legally  ap- 
pointed. They  were  appointed  at  the  May 
term  of  the  court,  and  though  the  statute 
directs  they  shall  be  appointed  at  the  April 
term,  this  provision  of  the  statute  is  clearly 
directory.  Idem,  695 

7.  For  other  questions  in  relation  to  the 
appointment  of  the  board  of  commissioners 
to  examine  the  return,  and  the  time  when 
the  commissioners  of  election  shall  make 
their  returns,  see  the  opinion  of  Burks,  J. 

Idem,  695 

8.  The  commissioners  of  election  are  the 
body  to  compute  and  ascertain  the  number 
of  registered  voters  in  the  county,  the  num- 
ber of  votes  cast  at  the  election,  the  number 
voting  for  and  the  number  voting  against 
subscription.  In  ascertaining  and  reporting 
the  number  of  registered  voters  in  the  county 
they  are  to  be  guided  and  controlled  by  the 
registration  books.  Bet  where  the  register 
had  noted  on  the  book  the  death  or  removal 
of  a  person  registered,  it  was  proper  to  omit 
bis  name  from  the  count.  Idem,  695 

9.  It  was  for  the  supervisors  to  fix  the 
amount  of  the  subscription  to  the  stock,  not 
exceeding  the  sum  limited  by  the  statute. 

Idem,  695 

10.  The  supervisors  of  the  county  having 
resolved  to  subscribe  the  sum  of  $100,000  on 
condition  that  the  town  of  D  subscribe  $50,- 
000,  that  subscription  cannot  subsequently 
be  rescinded  by  them;  and  a  resolution  by 
them  to  this  effect  was  invalid.  And  the 
town  of  D  having  made  the  subscription  of 
$50,000,  the  supervisors  may  carry  out  their 
subscription  of  $100,000,  and  direct  the  issue 
of  the  bonds  of  the  county  therefor  in  the 
mode  prescribed  by  the  statute. 

Idem,  695 

11.  It  was  not  necessary  that  the  order  of 
the  court  directing  the  vote  upon  the  sub- 
scription should  state  that  the  amount  to 
be  subscribed  will  not  require  an  annual  tax 
in  excess  of  twenty  cents,  or  that  it  is  not 
more  than  one-fifth  the  capital  stock  of  the 
company.  Idem,  695 

12.  There  being  no  evidence  in  the  record 
that  the  subscription  will  require  a  tax  in 
excess  of  twenty  cents  on  the  $100  of  the 
taxable  property  of  the  county,  and  no  such 
question  made  in  the  pleadings,  the  court 
cannot  look  outside  of  the  record  to  take 
notice    of    the    auditor's    reports,    and    the 

assessor's     books,     to    ascertain    the 

906    *amount  of   taxable    property  in   the 

county.  Idem,  695 

13.  The  legislature  may,  by  a   subsequent 


act,  legalize  the  proceedings,  if  thej  were 
irregular,  and  so  confirm  the  snbscripdoa. 

Idem,  695 

COVENANTS. 

1.  E  sells  to  J  a  tract  of  land  throngh 
which  a  public  highway  runs,  and  conveys 
the  land  to  J,  with  a  covenant  against  incnm- 
brances.  The  public  highway  is  not  an  in- 
cumbrance which  is  included  in  the  covenant, 
and  for  which  J  is  entitled  to  compensation. 
Jordan  v,  Eve,  Trustee,  &c.,  1 

CRIMINAL  JURISDICTION    AND    PRO- 

CEE  DINGS. 

1.  J  was  indicted  for  the  malicious  stabbing. 
&c.,  of  W,  with  intent  to  maim,  &c  The 
jury  found  J  "guilty  of  unlawful  catting,  as 
charged  in  the  within  indictment,*'  &c.  The 
language,  **as  charged  in  the  within  indict- 
ment,"  has  reference  both  to  the  cntting*  and 
the  intent,  and  is  a  sufficient  finding*  of  the 
intent  with  which  the  unlawful  act  was  done. 
to  meet  the  requirement  of  the  statute. 

Jones'  case,  890 

2.  The  statute  having  dispensed  with  tiie 
necessity  of  keeping  the  jury  together  in 
prosecutions  where  the  penalty  cannot  be 
death  or  confinement  in  the  penitentiary  for 
ten  years,  if  the  jury,  in  a  prosecntion  for 
malicious  stabbing,  Ac,  with  intent  to  kill, 
&c.,  find  the  prisoner  guilty  of  unlawful  cut- 
ting with  intent,  &c.,  upon  a  motion  to  set 
aside  the  verdict  and  grant  a  new  trial  on  the 
ground  of  the  separation  of  the  jury  before 
the  verdict  was  rendered,  the  court  is  not 
bound  to  set  aside  the  verdict  for  that  cause, 
if  it  approved  the  verdict,  and  is  satisfied  it 
was  fairly  and  honestly  rendered,  and  that 
neither  the  commonwealth  nor  the  prisoner 
had  been  damnified  by  the  separation. 

Idem,  830 

3.  Upon  a  motion  to  set  aside  the  verdict 
on  the  ground  of  the  separation  of  the  jnry, 
the  prisoner  must  prove  the  separation  by 
afiSdavits  or  proof  in  court,  and  the  offer  to 
prove,  which  the  court  refuses,  under  the  cir- 
cumstances, to  hear,  is  not  sufficient  to  en- 
able the  appellate  court  to  act  on  the  ques- 
tion.    The  exception  should  show  the  proof. 

Idem,  830 

4.  When  two  persons  are  indicted  jointly 
for  a  conspiracy  to  prosecute  another  for  a 
larceny,  neither  of  them  is  entitled  to  a  sepa- 
rate trial. 

Jones'  case,  836 

5.  In  such  a  case  where  both  are  on  trial 
the  confessions  of  one  of  them  in  the  absence 
of  the  other,  made  after  the  conspiracy 
charged  in  the  indictment  was  completed  and 
ended,  are  properly  admitted  as  evidence. 
And  when  all  the  evidence  has  been  intro- 
duced, the  court  should  then  instruct  tbe 
jury,  that,  in  passing  upon  the  guilt  of  the 
other  party,  they  must  discard  from  their 
consideration  the  said  admissions,  they  hav- 
ing been  made  after  the  conspiracy  was  com- 
pleted and  ended.  I'dem,  836 

6.  In  such  case  the  jury  cannot  find  either 
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party  guilty  of  the  conspiracy  as  charged  in 
the  indictment,  unless  they  believe  from  the 
evidence  that  there  was  an  agreement  of  mind 
between  the  two  to  do  and  perform  the  mat- 
ters and  things  as  charged  in  the  indictment. 

Idem,  836 

7.  In  such  case,  both  the  defendants  hav- 
ing been  found  guilty,  one  of  them  applies 
for  a  new  trial,  which  is  overruled,  and  he 
obtains  a  writ  of  error.  The  other  does  not 
apply  for  a  new  trial,  and  there  is  a  judg- 
ment against  him.  The  judgment  may  be 
reversed  as  to  the  one  who  appeals,  without 
reversing  the  judgment  against  the  other, 
who  did  not  apply  for  a  new  trial. 

Idem,  836 

8.  On  a  trial  for  a  misdemeanor,  proof  of 
the  contents  of  a  letter  or  paper  which  the 
defendant  did  not  receive,  is  inadmissible. 

Payne's  case,  855 

9.  Upon  the  prosecution  of  T  for  obtaining 
goods  from  M  &  Co.  upon  false  pretenses, 
evidence  that  the  accused,  in  the  same  city 
and  at  or  about  the  same  time,  purchased 
goods  from  other  parties,  B  and  O,  upon  the 
same  false  pretenses,  is    admissible  to  show 

the  intent  of  the  accused  in  making 
906    *the    representations    to  M  &  Co.,  but 

not  as  proof  that  the  accused  had  com- 
mitted other  offences  not  charged  in  the  in- 
dictment. And  this,  though  the  statute  has 
made  the  obtaining  goods  on  false  pretenses 
larceny. 

Trogdon's  case,  862 

10.  A  statement  is  made  by  T  of  his  part- 
ners, and  the  condition  of  the  partnership, 
io  one  of  the  firm  of  M.  &  Co.,  who  encloses 
it  in  a  letter  to  another  member  of  his  firm 
then  in  New  York,  and  asks  if  he  shall  send 
the  goods,  and  he  receives  a  reply  by  tele- 
graph to  send  them.  The  statement  is  ad- 
missible evidence.  Idem,  862 

11.  On  the  15th  March,  1878,  L,  having  re- 
ceived an  order  to  send  some  goods  to  T.  & 
Co.,  obtained  from  B  a  copy  of  the  represen- 
tations made  to  him  by  T  on  the  28th  Febru- 
ary, 1878,  which  were  the  same  representa- 
tions made  to  M.  He  mailed  a  copy  to  T  & 
Co.,  asking  if  that  statement  represented  the 
true  condition  of  their  affairs?  and  received, 
by  due  course  of  mail,  a  letter  signed  T.  & 
Co.,  saying  that  it  did,  and  that  the  business 
was  still  prospering— Hei^d:  The  testimony 
of  L,  his  letter  to  T.  &  Co.  containing  the 
statement,  and  the  answer  received  by  him, 
are  admissible  as  evidence  in  this  case  to 
show  the  intent  of  the  accused. 

Idem,  862 

12.  Whenever  the  intent  or  guilty  knowl- 
edge of  a  party  charged  with  crime  is  a  ma- 
terial ingredient  in  the  issue  of  the  case,  other 
acts  and  declarations  of  a  similar  character 
tending  to  establish  such  intent  or  knowl- 
edge are  proper  evidence  to  be  admitted,  pro- 
vided they  are  not  too  remotely  connected 
with  the  offence  charged;  and  what  are  the 
limits  as  to  the  time  and  circumstances  is 
for  the  court,  in  its  discretion,  to  determine. 

Idem,  862 


13.  Although  under  the  statute  of  Virginia 
the  obtaining  goods  by  false  pretences  is 
made  larceny,  and  an  indictment  under  the 
same  for  larceny  is  sufficient;  yet  every  in- 
gredient entering  into  the  offence  of  obtain- 
ing goods  by  false  pretences  must  be  shown 
as  fully  as  if  the  statute  had  not  thus  passed. 

Idem,  862 

14.  On  the  1st  of  April,  1878,  T.,  the  ac- 
cused, filed  his  petition  in  the  bankrupt  court 
to  have  the  concern  of  T.  &Co.,  composed  of 
himself,  C.  L.  T.  and  J.  W.  A.,  adjudicated 
bankrupts,  and  they  were  so  adjudicated  on 
the  26th  of  April,  1878.  In  the  petitions  and 
schedules  filed  by  T.  in  this  bankrupt  record, 
different  representations  were  made  as  to 
the  affairs  of  the  concern  of  T.  A  Co.  on  the 
28th  February,  1878,  when  the  offence  was 
alleged  to  have  been  committed,  from  those 
stated  by  him  in  some  of  the  representations 
made  to  M.  &  Co.  The  whole  record  of  the 
bankrupt  court  was  offered  in  evidence  by 
the  Commonwealth,  to  which  the  accused,  by 
counsel,  objected  generally,  without  pointing 
out  any  part  of  the  record  as  objectionable. 
The  court  below  admitted  the  whole  record 
— Hbi^d:  It  was  not  error  under  the  circum- 
stances to  do  so.  The  statements  contained 
in  the  petition  and  schedules  in  that  record, 
made  by  the  accused,  were  admissible  as  ad- 
missions or  declarations  of  the  facts  therein 
stated,  and  while  the  schedules  and  state- 
ments made  by  the  other  partners  are  not  ev- 
idence against  the  accused,  he  cannot  by  a 
general  objection  to  the  whole  record  impose 
upon  the  trying  court  the  duty  of  examining 
every  part  of  it  to  see  whether,  perchance, 
there  is  not  something  in  it  not  admissible  in 
evidence.  It  is  his  duty  to  point  out  to  the 
court  such  portions  of  the  record  as  come 
within  the  scope  of  his  objection;  and  this 
rule  applies  as  well  in  civil  as  in  criminal 
cases.  Idem,  862 

15.  A  paper  purporting  to  be  the  assess- 
ment of  the  property  of  A,  one  of  the  part* 
ners  of  T.  &  Co.,  and  whose  unencumbered 
real  estate  T  had  represented  as  worth  S3,000, 
in  R.  county.  North  Carolina,  is  certified  by 
the  register  of  the  county  as  a  correct  trans- 
cript of  the  taxable  property  of  A,  as  copied 
from  the  list  returned  by  the  assessor.  The. 
certificate,  and  assessment  are  without  date, 
and  do  not  state  what  year  the  statement  re- 
fers to — Hbi^d: 

1.  In  the  absence  of  evidence  that  by  the 
law  of  North  Carolina  the   assessment  is  a 
record,  and  a  copy  of  the  record  is  evi- 
dence, the  paper  is  not  competent  evidence 
against  T.  Idem,  862 

907  *2.  The  certificate  and  assessment 

being  without  date,  and  it  being  un- 
certain what  year  the  assessment  refers  to, 
for  these  defects  the  paper  is  not  compe- 
tent evidence.  Idem,  862 

3.  The  original  paper  to  which  the  cer- 
tificate refers,  referring  to  the  property  of 
A,  and  T  having  no  connection  with  or 
interest  in  it,  it  would  not  be  competent 
evidence  against  him.  Idem,  862 


4.  As  it  is  impossible  for  this  appellate 
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coart  to  aay  that  the  introduction  of  this 
paper  in  evidence  was  not  prejudicial  to 
the  accused,  its  introduction  was  error,  for 
which  the  judgment  is  reversed. 

Idem,  862 

16.  The  court  instructs  the  jury  that  they 
must  believe  from  the  evidence,  beyond  all 
reasonable  doubt,  that  the  alleged  false  pre- 
tenses were  believed  by  M.  &  Co.;  that  but 
for  them  they  would  not  have  parted  with 
their  goods — that  is,  that  they  had  the  pre- 
vailing influence  in  making  M.  &  Co.  part 
with  their  property.  The  instruction  is  cor- 
rect. Idem,  862 

17.  See  City  of  Richmond,  No.  5,  and 
Thon'scase,  887 

DECREES. 

1.  In  a  suit  for  the  administration  of  the 
estate  of  B,  who  had  been  the  guardian  of  J, 
and  had  given  to  J  his  bonds  for  the  balance 
dtte  J,  the  commissioner  classifies  the  debt 
of  J  among  the  general  creditors  of  B,  and 
there  is  a  decree  confirming  the  report  and 
distributing  a  fund  in  court  pro  rata  among 
these  creditors.  There  were  several  other 
decrees  for  accounts  of  further  debts  of  B, 
and  still  a  fund  in  court  to  be  distributed, 
when  J  makes  himself  a  defendant  in  the 
sidt  and  files  his  petition  insisting  that  his 
is  a  fiduciary  debt — Hbj;d  :  The  decree  con- 
firming the  report  was  an  interlocutory  de- 
cree, and  J  was  not  concluded  from  setting 
up  his  claim  as  a  fiduciary  creditor  of  B. 

Smith  &  als.  v.  Blackwell  &  als.,         291 

2.  The  court  having  jurisdiction  of  a  case, 
the  validity  or  propriety  of  the  decree  for  the 
sale  of  infants'  land  cannot  be  questioned 
in  a  collateral  proceeding. 

Quesen berry  &  al.  v.  Barbour,  491 

3.  For  what  is  an  interlocutory  decree, 
see  Practice  in  Chancery,  No.  16,  and 

Summers  v.  Dame  &  als.,  791 

4.  For  a  rehearing  of  a  decree,  see 
Practice  in  Chancery,  No.  16,  and 

Idem,        791 

DEDICATION  OF  WAY. 

1.  C  and  G  owning  lots  in  Richmond,  each 
bounded  east  by  Seventeenth  street,  and  sep- 
arated by  what  was  at  one  time  the  bed'of 
Shockoe  creek,  but  from  which  the  water  of 
the  creek  had  been  diverted,  enter  into  a 
deed  by  which  they  fix  the  boundaries  of 
their  lots,  respectively,  and  they  covenant 
and  agree  that  there  shall  be  between  their 
lots  a  street  thirty  feet  wide  extending  from 
Seventeenth  street  westwardly  to  the  eastern 
boundary  of  their  lots,  and  that  said  street 
shall  be  forever  kept  open  as  a  highway  and 
common  for  the  use  of  the  persons  who  may 
be  the  owners  of  the  lots  or  land  bounded 
on  either  side  of  said  street.  The  street  thus 
provided  for  did  not  extend  west  to  any 
street  or  alley— Hei,d  :  Looking  to  the  whole 
deed  and  the  surrounding  circumstances, 
there  was  not  a  dedication  of  the  street  to 
the  public  generally,  but  only  to  the  owners 
of  the  lots  or  parts  of  the  lots  spoken  of  in 
the  deed;  and  it  is  not,  therefore,  a  street 


over  which  the  city  authorities  have  control, 
and  can  authorize  a  railroad  company  to  lay 
its  track  along  it. 

Talbot  V,  Richmond  A  Danville  R. 
R.  Co..  685 

2.  A  street  of  a  city  having  been  nsed  ac- 
cording to  a  certain  line  from  1817  to  1847, 
and  having  been  graded  and  paved  by  the 
city  authorities,  without  any  objection  or 
claim  by  the  owners  of  the  soil  on  which  a 
part  of  the  street  was  laid,  and  public  and 
private  rights  acquired  with  reference  to  it 

and  to  its  enjoyment,  its  dedication  to 
008    the  public  will  be  presumed,  'and  the 

owner  of  the  soil  cannot  revoke  it. 

City  of  Richmond  v.  A.  T.  Stokes 
A  Co.,  713 

DEMURRER  TO  EVIDENCE. 

1.  See  Practice  at  Common  l/sw,  No.  13* 
and 

Richmond  &   Danville  R.  R.  Co.  v. 
Anderson's  adm'r,  812 

DEPOSITIONS. 

1.  When  an  exception  to  a  deposition  will 
not  be  regarded  in  the  appellate  court.  See 
Appellate  Court,  No.  7,  and 

Summers  v.  Darne  &  als.,  791 

DEVISEES. 

1.  Ltf  who  had  been  guardian  of  his  four 
children,  puts  each  of  them  in  possession  of 
a  parcel  of  land  and  the  personal  property 
upon  it,  and  by  his  will  gives  to  each  of  them 
the  land  and  property  in  his  and  her  posses- 
sion; and  he  requires  that  each  of  them  shall 
execute  a  receipt  for  all  claims  against  hisa, 
as  guardian,  before  they  shall  be  entitled  to 
receive  their  portion  under  his  will.  These 
children  hold  the  lands  so  in  their  possession, 
each  of  them  selling  a  part  of  that  given  to 
him  or  her  prior  to  1873.  In  1877  a  bill  is 
filed  against  them,  and  the  executors,  by  O's 
administrator,  to  subject  these  lands  to  sat- 
isfy a  judgment  he  had  recovered  against  the 
executors  of  L  on  a  bond  on  which  he  was  a 
surety — Hbi«d:  The  devisees  having  con- 
tinued to  hold  the  land  from  the  time  they 
were  put  in  possession,  and  having^  sold 
parts  of  it,  they  are  estopped  from  setting  ap 
a  claim  to  a  settlement  of  L's  guardian's  ac- 
counts and  holding  him  liable  to  them  as 
their  guardian,  though  they  did  not  ezecate 
a  release  of  their  claim. 

Lewis  ft  als.  v.  Overby's  adm'r,  601 

« 

2.  All  the  parties  being  before  the  court, 
the  executors  are  entitled  to  have  the  devisets 
to  whom  they  paid  over  the  proceeds  of  the 
personal  property,  which  had  come  to  their 
hands,  without  refunding  bonds,  believing 
h  owed  no  debt,  subjected  in  the  first  place 
to  pay  the  amount  to  the  creditor. 

Idem,  601 

3.  The  court  should  subject  each  devisee 
for  his  proportion  of  the  debt,  according  to 
the  value  of  the  land  devised  to  him  or  her, 
and  direct  a  sale  of  his  or  her  land  not  sold 
by  him  or  her,  in  the  first  instance  for  the 
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payment  of  hia  or  her  proportion  of  the  debt. 
If  the  land  atill  held  by  one  of  them  doea  not 
diacharge  hia  or  her  proportion  of  the  debt, 
the  balance  remaininfir  unpaid  ahould  be 
apportioned  in  like  manner  among  the  others, 
and  the  land  of  each  sold  to  pay  hia  or  her 
proportion  thereof ;  and  ao  on  nntil  the 
whole  debt  ia  paid  or  the  whole  land  sold. 

Idem,  601 

divorce:. 

1.  A  wife  having  left  her  huaband  in  1863 
upon  the  ground  that  he  would  not  control 
hia  aervanta  and  maintain  her  rightful  au- 
thority as  hia  wife,  the  huaband  ia  entitled 
to  a  decree  for  a  divorce  a  vinculo  matrimonii 
on  the  ground  of  deaertioo,  on  a  bill  filed  by 
him  in  1377.  And  the  wife  having  left  her 
hnaband  without  any  aufficient  canae,  the 
court  upon  decreeing  the  divorce  cannot  al- 
low her  alimony  out  of  the  husband's  eatate. 

Harria  v.  Harria,  13 

2.  For  the  principles  regulating  the  allow- 
ance of  alimony  to  the  wife  upon  decreeing 
a  divorce.     See  Alimony  1,  2,  3,  4,  and 

Idem,  13 

EASEMENl'8. 

1.  In  thia  at  ate  there  may  be  a  valid  ac- 
ceptance of  an  easement  in  a  town  without 
any  distinct  act  of  recognition  by  the  corpor- 
ate authorities  of  such  town.  The  mere  user, 
however,  by  the  public  of  the  locus  in  quo 
will  not  of  itself  constitute  an  acceptance, 
without  regard  to  the  character  of  the  uae  and 
Ihe  circumatances  and  length  of  time  under 
which  it  ia  claimed  and  enjoyed.  But  where 
property  in  a  town  is  set  apart  for  public  use, 
and  ia  enjoyed  as  such,  and  public  and  pri- 
vate righta  acquired    with    reference 

909  *to  it  and  to  its  enjoyment,  the  law 
presumes  such  an  acceptance  on  the 
part  of  the  public  aa  will  operate  an  estoppel 
in  paia  and  preclude  the  owner  from  revok- 
ing the  dedication. 

City  of  Richmond  v.  A.  Y.  Stokes  A, 
Co.,  713 

2.  A  atreet  of  the  city  having  been  naed 
according  to  a  certain  line  from  1817  to  1847, 
and  having  been  graded  and  paved  by  the 
city  authoritiea,  without  any  objection  or 
claim  by  the  owners  of  the  soil  on  which  a 
part  of  the  atreet  was  laid,  and  public  and 
private  righta  having  been  acquired  with 
reference  to  it  and  its  enjoyment,  its  dedica- 
tion to  the  public  will  be  preaumed,  and  the 
owner  of  the  aoU  cannot  revoke  it. 


Idem, 
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EQUITY  JURISDICTION  AND  RELIEF. 

1.  When  and  what  relief  the,  court  will  or 
will  not  give  the  wife  in  cases  of  divorce  a 
yUiculo  matrimonii.  See  Alimony,  No.  2,  3, 
4,  and 

Harria  v,  Harria,  13 

2.  In  a  diapute  between  two  partiea  as  to 
their  relative  rights  to  the  use  of  the  water- 
power  taken  from  the  aame  dam,  held  it  ia  a 
caae  for  the  equitable  jurisdiction  of  the 
court ;  and  the  court  should  proceed  to  aacer- 
tain,  define  and  settle  the  rights  of  the  par- 


ties to  the  use  of  the  said  water-power.    See 
Water  Righta,  No.  1,  and 

Hanna  v,  Clarke,  Miller  &  Hall,  36 

3.  In  an  agency  where  there  is  a  fiduciary 
relation  between  the  partiea,  a  court  of  equity 
has  jurisdiction  to  settle  and  adjust  the  ac- 
counta  between  them. 


Thornton  v,  Thornton, 


212 


4.  Where  a  contract  for  the  insurance  of  a 
building  has  been  made  with  the  agent  of  an 
inaurance  company  having  authority  to  iasue 
policies,  and  the  premium  has  been  paid,  but 
before  the  policy  ia  issued  the  building  is 
consumed  by  fire,  a  court  of  equity  has  ju- 
risdiction to  enforce  the  payment  of  the 
policy  at  the  suit  #f  the  aasured  againat  the 
inaurance  company. 

Wooddy  V.  Old  Dominion  Ina.  Co.,       362 

5.  For  the  grounda  and  principlea  upon 
which  a  court  of  equity  will  or  will  not  en- 
force the  apecific  execution  of  a  contract  for 
the  sale  of  land.  See  the  opinion  of  Burka,  J. 

Steams  A,  ala.  v,  Beckham  &  ala.,        379 

6*  For  the  grounda  and  principles  upon 
which  a  court  of  equity  refusing  to  enforce 
the  specific  execution  of  a  contract  for  the 
aale  of  land,  will  direct  an  account  of  the 
purchaae-money  and  renta,  &c-  See  the  opin- 
ion of  Staples,  J.  Idem,  379 

ESTOPPEL. 

1.  When  mechanic  having  built  a  houae  is 
equitably  eatopped  from  claiming  against  a 
deed  of  trust  upon  the  house  and  lot.  See 
Trusts  and  Truateea,  No.  7,  and 

Wroten*s  aaa'nee  v,  Armat  8l  ala.,        228 

2.  When  deviaees  of  their  father,  who  waa 
their  guardian,  estopped  from  claiming  an 
account  of  his  guardianship  as  against  his 
creditors.     See  Guardian  &  Ward,  No.  2,  and 

Lewia  ft  ala.  v,  Overby'a  adm'r  & 

&  ala. ,  601 

EVIDENCE. 

1.  Statements  and  declarationa  of  a  father 
made  at  the  time  of  making  a  gift  to  hia 
child,  are  competent  evidence  to  ahow 
whether  it  was  intended  aa  an  abaolute  gift 
or  an  advancement.  . 

Watkina  8l  ala.  v.  Young  &  als.,  84 

2.  Congress  haa  no  power  to  declare  by 
law  what  shall  or  ahall  not  be  evidence  in  a 
state  court. 

Crews  &  aL  9.  Farmers  Bank  of  Va., 
for,  &c.,  248 

3.  In  a  case  in  which  there  ia  a  charge  of 
conspiracy,  after  the  conapiracy  haa  been 
consummated,  the  common  pnrpoae  carried 
fully  into  effect,  no  aubsequent  declarations 
of  any  of  the  conspiratora  not  made  in  the 
presence  of  the  othera  are  admiaaible  aa  evi* 
dence  against  the  latter. 

Danville  Bank  v.  Waddill'a  adm'r,       469 

910        *4.  A  record  cannot  be  introduced  for 
one  purpose,  but  if  introduced  it  must 
be  for  all  purpoaea  for  which  it  ia  available 
to  either  party. 

Fechheimer  v.  National  Ezch. 
Bank  of  Norfolk,  651 
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5.  The  relation  of  husband  and  wife  be- 
tween colored  persons  in  February,  1866, 
maj  be  established  by  proof  of  the  acts, 
conduct  and  conversation  of  the  parties. 

Francis  v.  Francis,  283 

6.  When  parol  evidence  is  competent  to 
prove  the  consideration  on  which  deeds  were 
made.     See  Trusts  and  Trustees,  No.  14,  and 

Summers  v.  Darne  &  als.,  791 

7.  For  what  is  and  what  is  not  competent 
evidence  on  a  prosecution  for  obtain ingf 
goods  by  false  pretenses.  See  Criminal  Ju- 
risdiction and  Proceedings,  No.  8,  9, 10, 11,12, 
13,  14,  and  Trogdon's  case.  852 

EXECUTIONS. 

1.  The  lien  of  an  execution  of  fieri  facias 
upon  the  debtor*s  choses  in  action,  though 
not  enforced  in  his  lifetime,  continues  after 
his  death,  as  against  other  creditors  of  the 
debtor. 

Trevillian's  ez'ors  v,  Ouerrant's 
ex'ors  Sl  als.,  525 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Under  the  statute,  Code  of  1860,  ch.  131, 
g  25,  the  debt  of  a  trustee  under  a  will  for  in- 
fant children,  will  not,  in  the  administration 
of  his  estate  by  his  executor,  be  put  in  the 
third  class  of  debts ;  but  will  be  put  in  the 
fourth  class,  with  the  general  creditors. 

Price's  ex'or  &  als.  v,  Harrison's 
ex'or  &  als.,  114 

2.  The  act  of  July,  1870,  Code  of  1873,  ch. 
126,  g  25,  which  amends  the  former  law  by 
inserting  in  the  third  class  **debts  of  trustee 
for  persons  under  disabilities,"  is  only  pro- 
spective in  its  operation,  and  will  not  author- 
ize the  putting  the  debt  of  the  trustee  who 
died  before  its  passage  in  the  third  class  of 
debts,  though  his  estate  is  not  distributed 
until  this  last  act  went  into  operation. 

Idem,  114 

3.  Bonds  given  by  a  gujirdian  to  his  ward 
for  the  amount  due  the  ward  on  his  coming 
of  age,  held  not  a  novation  of  the  debt ;  and 
the  debt  of  the  guardian  is  a  fiduciary  debt, 
and  entitled  to  rank  as  such  in  the  adminis- 
tration of  the  guardian's  estate. 

Smith  Sl  als   v,  Blackwell  &  als..  291 

4.  A  case  in  which,  from  the  lapse  of  time, 
the  death  of  all  the  parties  cognizant  of  the 
transactions,  the  destruction  of  all  the  rec- 
ords of  the  county  and  loss  of  papers,  it  was 
held  that  an  account  of  administration  of  an 
estate  could  not  be  settled  without  great 
danger  of  in^vstice  to  the  deceased  adminis- 
trator, and  therefore  refused. 

Stamper's  adm'r  v,  Garnett  &  als.,      550 

5.  I/,  in  his  lifetime,  put  each  of  his  four 
children  in  possession  of  land  and  the  per- 
sonal property  upon  it  ;  and  by  his  will  gave 
to  each  of  them  the  land  and  the  personal 
property  in  his  possession.  The  executors 
having  been  assured  by  L  that  he  owed  no 
del  its,  did  not  take  possession  of  the  property 
so  in  the  hands  of  the  children.  Some  years 
after  the  death  of  L  a  judgment  is  recovered 
against  the  executors  upon  a  bond  on  which 


L  was  the  surety— Hki,d  .  The  executors 
having  been  aissured  by  L  that  he  owed  no 
debts,  and  they  knowing  of  none,  they  will 
not  be  liable  for  the  value  of  the  personal 
property  that  L  had  in  his  lifetime  pat  into 
the  possession  of  bis  children. 

Lewis  8l  als.  v.  Overby's  adm'r  & 
als.,  601 

6.  Executors  having  distributed  the  per- 
sonal property  of  the  testator  in  his  posses- 
sion at  his  death,  without  taking  refunding 
bonds,  they  are  resp(.nsible  to  the  creditor 
for  its  value,  though  they  knew  of  no  debt 
due  from  their  testator.  Idem,  601 

FISHERIES. 

1.  F  leased  from  Mrs.  O  the  land  and  a 
fishery  in  the  Potomac  river,  where  the  tide 
ebbed  and  flowed,  with  all  the  privileges 
attached  thereto,  for  five  years,  at  a  rent  of 
$500  a  year.  He  built  the  necessary 
911  buildings,  and  ^cleaned  out  the  fish- 
berth,  and  was  largely  engaged  in  car- 
rying on  the  fishery.  Pending  the  lease  the 
Alexandria  and  Fredericksburg  Railway 
Company,  upon  proceedings  against  O,  had 
the  land  for  their  road-bed  condemned,  and 
paid  into  court  the  damages  assessed.  In 
building  the  road  the  company  made  em- 
bankments along  the  line  of  the  river,  pull- 
ing down  some  of  F's  buildings,  throwing  ob- 
structions into  the  fish-berth,  and  materially 
damaging  the  fishery.  In  an  action  by  F 
against  the  company  to  recover  damages  for 
the  injury  done  to  him — Hbi,d  : 

1.  The  legislature  has  frequently  reoog- 
aized  the  rights  of  owners  in  their  respect- 
ive fisheries  on  the  Potomac,  and  -  by 
various  statutes  has  protected  them  in 
their  rights,  and  the  company  could  not  io 
making  their  road  injure  the  fishery  of  F 
without  making  just  compensation  for  the 
injury. 

Alex.  &  Fred.  Railway  Co.  v. 
Faunce,  7^1 

2.  The  assessment  and  payment  of  the 
damages  into  court  does  not  preclude  F 
from  the  recovery  of  damages  for  the  injury 
he  has  sustained  as  lessee  of  the  fishery. 

Idem,  761 

3.  The  court  below  certified  the  evi- 
dence in  relation  to  the  lease  and  what  had 
been  done  by  F  under  his  lease,  but  certi- 
fied that  as  to  whether  the  road  was  built 
upon  the  strip  of  land  condemned  the  evi- 
dence was  conflicting,  and  the  whole  of 
that  evidence  is  not  given.  The  appellate 
court  cannot  set  aside  the  judgment  and 
verdict,  though  the  court  may  not  be  en- 
tirely satisfied  that  the  damages  are  not 
excessive.  Idem,  761 

GUARDIAN  AND  WARD. 

1.  B  is  the  guardian  of  J,  and  upon  Ps 
coming  of  age  B  has  a  settlement  with  J  of 
his  account  as  guardian,  and  being  indebted 
on  the  account  in  the  sum  of  $3,000,  he  exe- 
cutes to  J  his  four  bonds  each  for  $750,  pay- 
able in  one,  two,  three  and  four  years,  with 


interest.     B   pays  the    interest  during   his 
life,  and  a  part  of  the  principal,  and  was  up 
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to  the  war  able  to  pay  the  whole— Hei.d  : 
The  givinf:  and  takingr  these  bonds  was  not 
a  novation  of  the  debt,  but  the  debt  due  from 
B  to  J  continued  to  be  a  fiduciary  debt,  and 
entitled  to  rank  as  such  in  the  administra- 
tion of  B*s  estate. 

Smith  &  als.  v.  Blackwell  &  als.,        291 

2.  L  is  guardian  of  his  children.  He  puts 
each  of  them  in  possession  of  land  and  the 
personal  property  upon  it  ;  and  by  his  will 
g^ires  it  to  them,  and  requii*es  that  they  shall 
execute  a  release  to  him  of  all  claim  on  ac- 
count of  his  guardianship.  They  hold  the 
land  for  several  years,  each  selling  a  part  of 
that  given  to  him.  Upon  a  bill  filed  by  a 
party  who  had  recovered  a  judgment  against 
Iv's  ex*ors,  upon  a  bond  on  which  U  was 
surety— Hei^d  :  The  children  were  estopped 
by  their  acceptance  and  acting  under  the 
will  from  setting  up  a  claim  on  account  of 
the  guardianship. 

I^ewis  A  als.  v.  Overly's  adm'r  .^ 
als.,  «>1 

HOMESTEADS. 

1.  B  conveys  a  house  and  lot  to  H  in  trust 
for  the  separate  use  of  B's  wife.  M,  a  cred- 
itor of  B,  files  a  bill  to  set  the  deed  aside  as 
fraudulent  and  void  as  to  creditors  of  B  ; 
and  so  the  court  decrees.  B  then  executes 
a  deed  of  homestead  of  the  hou§e  and  lot, 
and  files  his  petition  in  the  cause  to  be  al- 
lowed his  homestead.  B  is  entitled  to  his 
homestead  in  the  house  and  lot  as  against  M, 
the  creditor. 

Boy n ton  &  als.  v.  McNeal  &  als.,         455 

HUSBAND  AND  WIFE. 

1.  A  wife  having  left  her  husband  in  1863 
upon  the  ground  that  he  would  not  control 
his  servants  and  maintain  her  rightful  au- 
thority as  his  wife,  the  husband  is  entitled 
to  a  decree  for  a  divorce  a  vinculo  matrimo- 
nii on  the  ground  of  desertion,  on  a  bill  filed 
by  him  in  1877.     And  the  wife  having  left  her 

husband  without  any  sufficient  cause, 
912     the  court  upon  decreeing  *the  divorce 

cannot  allow  her  alimony  out  of  the 
husband's  estate. 

Harris  v,  Harris,  13 

2.  For  the  principles  regulating  the  allow- 
ance of  alimony  to  the  wife  upon  decreeing 
a  divorce,  see  Alimony,  No.  1,  2,  3,  4,  and 

Idem,  13 

3.  In  1851  H  and  his  wife  E  enter  into  an 
agreement  by  which  they  agree  to  a  separa- 
tion, and  they  unite  in  a  deed  by  which  cer- 
tain real  estate  and  $900  in  money  is  con 
veyed  to  S,  in  trust,  for  the  express  use,  sup- 
port and  maintenance  of  the  wife  ;  and  if 
she  should  die  before  the  whole  of  said  $900 
was  paid  to  her,  she  might  by  will  dispose  of 
the  remainder  of  it  as  she  should  choose. 
He  covenants  that  E  may  live  separate  from 
him,  and  he  will  not  claim  any  property  of 
hers  ;  and  E  renounces  all  claim  on  him  for 
support,  Ac,  and  to  his  property— Hki.d  : 

1.    Quaere :    Whether    deeds    for    volun- 
tary separation  of  husband  and  wife  are 

valid  ? 
Harshberger*s  adm'rs  &  als.  v. 
Alger  &  wife  A  als.,  52 


2.  If  such  deeds  are  valid,  the  deed  in 
this  case  vests  the  property  conveyed  in 
the  trustee  for  the  separate  use  of  the 
wife.  Idem,  52 

3.  Under  the  circumstances  of  this  case 
the  husband  was  not  liable  for  any  debt 
contracted  by  the  wife.  Idem,  52 

4.  If  A  can  maintain  a  suit  against  E's 
administrator  for  services  rendered  to  her, 
it  must  be  on  the  gi'ound  that  the  remain- 
der of  the  $900  was  the  separate  property 
of  E  the  wife,  charged  by  her  in  her  life- 
time with  the  payment  of  these  services. 

Idem,  52 

4.  The  liability  of  a  married  woman's  sep- 
arate estate  for  her  engagements  depends 
upon  her  intention  to  charge  it.  Her  inten- 
tion to  charge  it  must  be  made  to  appear. 

Idem,  52 

5.  A  husband  is  not  a  competent  witness 
in  favor  of  his  wife,  though  the  objection  to 
his  competency  was  not  made  until  four 
questions  had  been  put  to  him  on  his  ezami- 
nation-in-chief. 

Warwick  v,  Warwick  A  als.,  70 

6.  See  Marriage  of  Colored  Persons,  No.  1, 
2,  and 

Francis  v.  Francis,  283 

INCUMBRANCE. 

1.  A  public  highway  passing  through  a 
tract  of  land  is  not  an  incumbrance,  em- 
braced in  a  deed  conveying  the  land  with  a 
covenant  against  incumbrances. 

Jordan  v.  Eve,  trustee,  &c.,  1 

INSURANCE. 

i.  S  obtains  from  the  Old  Dominion  In- 
surance Company  a  policy  of  insurance  on 
his  storehouse  and  stock  of  goods,  one  con- 
dition of  which  policy  is,  that  there  shall  be 
no  other  insurance  on  the  property  without 
the  consent  of  the  company  endorsed  on  its 
policy.  Afterwards  S,  without  the  consent 
of  the  Old  Dominion  Insurance  Company, 
and,  in  fact,  in  ignorance  that  there  was 
such  a  condition  in  its  policy,  obtains  from 
the  Connecticut  Insurance  Company  another 
policy  of  insurance  upon  the  same  storehouse 
and  stock  of  goods,  and  in  this  policy  there 
is  a  condition  that  there  is  no  previous  policy 
of  insurance  upon  the  property  The  prop- 
erty having  been  consumed  bv  fire,  in  an 
action  by  S  against  the  Old  Dominion  In- 
surance Company  upon  its  policy  of  insur- 
ance— Hsi«D  ; 

1.  The  condition  in  the  first  policy,  that 
if  other  insurance  should  be  effected  with- 
out the  consent  of  the  company  the 
policy  should  be  void,  related  only  to 
other  valid  insurance ;  and  the  fact  that 
S  attempted  to  effect  a  second  insurance 
with  the  Connecticut  Insurance  Company, 
which  was  invalid  by  reason  of  the  condi- 
tion in  its  policy,  does  not  avoid  the  first 
policy,  and  the  Old  Dominion  Insurance 
Company  is  liable  on  its  policy. 

Sutherland  v.  Old  Dominion  Ins. 
Co.,  176 
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2.  The  second  policy  must  at   the  time 
Oi    I  he   loss  be  inoperative,  so  that  no  ac- 
tion  can  be  maintained  on  it ;  but  it 
013     is  not   necessary  that  *it  shall  be  ab- 
solutely void  :  it   is   sufficient   if   it  is 
voidable.  Idem,  176 

2.  It  is  a  general  principle  of  law,  that  in 
order  to  avoid  -a  policy  on  account  of  a  subse- 
quent insurance,  against  an  express  condi- 
tion therein,  it  must  appear  that  such  subse- 
quent insurance  is  valid  and  can  be  enforced. 
If  it  cannot  be  enforced  it  is  no  breach  of  the 
condition  of  the  prior  policy. 

Idem.  176 

3.  Where  the  contract  for  the  insurance  of 
a  building  has  been  made  with  the  agent  of 
an  insurance  company  having  authority  to 
issue  policies,  and  the  premium  has  been 
paid,  but  before  the  policy  is  issued  the  build- 
ing is  consumed  by  fire,  a  court  of  equity 
has  jurisdiction  to  enforce  the  payment  of 
the  policy  at  the  suit  of  the  assured  against 
the  insurance  company. 

Wooddy  V.  Old  Dominion  Ins. 
Co.,  362 

4.  The  terms  of  the  insurance  having  been 
agreed  upon  between  the  applicant  for  insur- 
ance and  the  agent  of  the  insurance  company, 
the  applicant  tenders  to  the  agent  the  money 
for  the  premium  ;  but  the  agent  living  in  the 
house,  and  being  indebted  to  the  applicant 
for  rent,  tells  him  he  has  in  his  hands  money 
belonging  to  him  for  rent,  and  will  credit 
him  for  that  amount.  This  was  a  valid  pay- 
ment of  the  premium.  Idem,  362 

5.  A  condition  of  the  policy  is,  that  any 
interest  in  property  insured,  not  absolute,  or 
that  is  less  than  a  perfect  title,  mu^t  be  rep- 
resented to  the  company,  and  expressed  in  the 
policy.  The  insured  has  a  fee-simple  estate 
in  the  building,  conveyed  by  deed  reserving 
a  lien  for  the  purchase- money,  about  $350  ; 
the  house  worth  $1,700.  The  condition  has 
reference  to  the  quantity  of  the  interest  or 
estate,  which  is  measured  by  its  duration. 
Or,  if  not,  the  words  used  cannot  have  been 
intended  to  guard  against  incumbrances. 

Idem,  362 

6.  Due  diligence  in  giving  notice  of  the  loss 
of  the  building  under  all  the  circumstances 
is  all  that  is  required.  Idem,  362 

7.  The  assistant  secretary  of  a  life  insur- 
ance company  held  to  have  authority  to 
waive  the  forfeiture  of  a  policy  for  the  failure 
to  pay  the  premiums  on  the  day  it  was  due, 
and  to  reinstate  the  policy. 

Piedmont  &  Arlington  Life  Ins.  Co. 
V,  McLean,  517 

8.  If  the  application  for  a  policy  is  made  a 
part  of  the  policy,  and  is  a  warranty  and 
covers  the  applicant's  interest  in  and  title  to 
the  property,  and  his  answer  to  the  question 
•*  What  is  your  title  to  or  interest  in  the  prop- 
erty to  be  insured  ?**  is  "fee  simple"— Hei^d: 
The  fact  that  the  wife  of  a  former  owner  of 
the  property  who  is  still  alive,  has  a  contin- 
gent right  of  dower  in  it,  does  not  affect  the 
applicant's  interest  in  or  title  to  the  property. 
Nor  is  it  such  an  incumbrance  as,  not  being 


mentioned  in  his  answer,  will  be  a  breach  of 
the  warranty. 

Southern  Mut.  Ins.  Co.  v,  Kloeber, 
for,  &c.,  739 

9.  If  in  such  case  the  application  is  not  a 
warranty,  the  failure  to  mention  the  exist- 
ence of  such  a  contingent  ri^ht  of  dower  is 
not  such  a  misrepresentation  as  will  avoid 
the  policy.  Idem,  739 

10.  Where  the  case  is  submitted  to  the 
court,  and  the  evidence  as  to  the  value  of  the 
property  insured  is  conflicting,  the  appel- 
late court  cannot  interfere  with  the  judgnaeot 
of  the  court  below  on  the  ground  that  the 
judgment  is  excessive.  Idem,  73!) 

11.  K  purchased  a  house  and  lot  near  Chat- 
ham, in  Pittsylvania  county,  for  $4,060,  at  a 
sale  by  a  trustee  under  a  deed  executed  by  H. 
In  September,  1872,  he  applied  to  the  Vir- 
ginia Fire  and  Marine  Insurance  Company 
for  an  insurance  on  the  dwelling-house  for 
$3,000.  He  answered  the  interrogatories  put 
to  him,  and  to  one  of  them  be  gave  the  value 
of  the  whole  property  at  $10,000,  and  to 
another  that  there  was  an  incumbrance  by 
the  vendor's  lien  of  $3,500.  The  policy  was 
issued,  which  provided,  among  other  things, 
that  any  misrepresentation,  or  concealment, 
or  omission,  to  make  known  any  fact  or  fea- 
ture in  the  risk  that  increases  the  hazard, 
should  avoid  the  policy,  and  any  interest  iu 

the  property  not  absolute,  or  that  is  less 
014  than  a  perfect  title,  must  *be  specific- 
ally stated  and  expressed  in  the  policy, 
or  the  insurance  should  be  void.  The  wife  of 
H  did  not  join  in  the  deed  to  the  trustee,  and 
though  she  was  alive  when  the  policy  was 
issued  and  suit  brought  upon  ir,  it  did  not 
certainly  appear  she^was  married  to  H  when 
the  deed  was  made — Hki«d  : 

1.  The  contingent  right  of  dower  in  the 
wife  of  H,  if  she  was  his  wife  at  the  date  of 
the  deed,  was  not  such  an  interest  as  shows 
that  the  assured  had  less  than  a  perfect 
title  in  the  property  insured. 

Va.  Fire  &  Marine  Ins.  Co.  v.  Kloe- 
ber, for,  Ac.,  749 

2.  Nor  was  it  such  an  incumbrance  as 
v/as  contemplated  by  the  parties  to  the  con- 
tract of  insurance  should  be  disclosed  by 
the  assured  on  the  pain  of  forfeiting  his 
contract  for  failing  to  make  the  disclosure. 

Idem,  749 

3.  There  is  nothing  in  the  answers  of  the 
assured  which  amounts  to  a  breach  of  the 
warranty.  Idem,  749 

4.  If  the  omission  by  K  to  state  thetact 
of  the  contingent  right  of  dower  in  the  wife 
of  H  was  fraudulent  on  the  part  of  K,  and 
it  increased  the  hazard  of  the  insurance, 
the  omission  would  avoid  the  policy. 

Idem,  749 

5.  The  question  whether  the  omission  by 
K  to  state  the  fact  of  the  contingent  right 
of  dower  in  the  wife  of  H  was  fraudulent, 
was  a  question  for  the  jury,  upon  all  the 
evidence,  and  depends  upon  the  q no  aoi- 
mo,  the  intention  with  which  the  fact  was 
not  disclosed.  Idem,  749 
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6.  But  if  K  in  srood  faith  answered  the 
interrogatories  put  to  him  at  the  time  the 
policy  of  insurance  was  executed,  respect- 
ing^ his  title  to  the  insured  property,  with 
substantial  truth  aod  accuracy,  but  failed, 
without  fraudulent  intent,  to  mention  that 
there  was  probably  an  outstanding  contin- 
gent tight  of  dower  in  the  wife  of  H,  and 
K  was  not  interrogated  as  to  said  contin- 
gent right  of  dower,  and  nothing  occurr«:d 
at  the  time  of  the  contract  of  insurance  to 
remind  him  of  it,  his  failure  to  disclose  it 
did  not  invalidate  the  contract,  unless  the 
contingent  right  of  dower  of  the  wife  of  H 
in  the  property  was  a  fact  which  materially 
increased  the  actual  risk  of  the  company. 

Idem,  749 

JUDMENTS. 

1.  See  Trusts  and  Trustees,  No.  1,  and 

Warwick  v,  Warwick  Sl  als.,  70 

2.  The  act  of  March  25,  1873,  amending 
section  3  of  the  act  of  March  3,  1866,  so  far 
as  it  authorizes  the  reopening  of  a  judgment 
rendered  since  March  3,  1866,  is  unconstitu- 
tional and  void,  t>oth  because  it  is  an  in- 
fringement upon  the  powers  qt  the  judicial 
department  of  the  government,  and  because 
it  impairs  the  obligation  of  contracts. 

Ratdiffe  v.  Anderson,  105 

3.  R  obtains  a  decree  against  his  guardian 
and  his  sureties  for  a  certain  sum  of  money; 
and  sues  out  execution,  which  is  levied,  and 
a  forthcoming  bond  taken  and  forfeited. 
The  court,  on  its  chancery  side,  on  notice  to 
the  obligors  in  the  forthcoming  bond,  ren- 
ders a  judgment  in  favor  of  R  against  them; 
and  this  judgment  is  docketed~HKi,D  :  The 
judgment  is  a  ralid  judgment,  and  having 
been  docketed,  it  is  notice  which  will  affect 
all  subsequent  purchasers  of  land  from  any 
of  the  defendants  in  the  judgment. 

Redd  V,  Ramey  St  als.,  265 

4.  When  judgments  are  and  are  not  liens 
on  land  in  the  hands  of  purchasers,  holding 
under  written  or  parol  contracts.  See  Liens, 
Na  2,  3,  and 

Young  &  als.  v,  Devries  A  als.,  304 

5.  Lt  brings  an  action  on  a  bond  against  B, 
which  is  on  the  office  judgment  of  the  court 
at  its  March  term,  which  commences  on  the 
third  of  the  month,  and  the  office  judgment 
is  confirmed  on  the  fifth,  which  is  the  last 
day  of  the  term.  On  the  first  day  of  the 
same  term  of  the  court  B  goes  into  court  and 
confesses  a  judgment  in  favor  of  S,  no  suit 
having   been  instituted  against   B  by  S — 

HSI«D : 

916  *1.  The  judgment  in  favor  of  Sis 

valid,  thoagh  no  suit  has  been  insti- 
tuted by  him  against  B. 

Brockenbrongh's  ex'x  A  al.   v» 
Brockenbrough's  adm'r  A  als.,  580 

2.  That  the  judgment  of  L  relates  back 
to  the  first  day  of  the  term,  and  the  law 
not  regarding  a  fraction  of  a  day,  l>oth 
judgments  fttand  as  of  the  same  date. 

Idem,  580 


JUDICIAL  SALES. 


1.  F  conveys  land  to  Q  in  trust  for  J,  the 
daughter  of  F  and  the  wife  of  Q,  for  her  life, 
and  then  to  her  children.  Afterwards  J  and 
her  children,  who  are  infants  under  fourteen 
years  of  age,  by  their  next  friend,  file  their 
bill  against  Q,  the  trustee,  for  the  sale  of  the 
land,  and  there  is  a  decree  for  the  sale,  and  a 
sale  made  more  than  six  months  after  the 
decree,  and  this  sale  is  confirmed,  and  a  con- 
veyance to  the  purchaser.  In  an  action  of 
ejectment  by  the  children  of  J,  after  her 
death,  to  recover  the  land  from  a  vendee  of 
the  purchaser— Hbld  : 

1.  The  court  having  jurisdiction  of  the 
case  under  the  statute,  the  validity  or 
propriety  of  the  decree  for  the  sale  of 
the  land  cannot  be  questioned  in  a  collat- 
eral proceeding. 

Quesenberry  A  al.  v.  Barbour,  491 

2.  The  sale  having  been  made  more  than 
six  months  after  the  decree  for  the  sale, 
the  sale  cannot  be  set  aside,  even  if  the  de- 
cree was  erroneous.  Idem,  491 

3.  The  fact  that  the  infants  were  plain- 
tiffs with  their  mother,  instead  of  being 
made  defendants,  is  no  objection  to  the 
proceedings  in  the  suit  for  the  sale  of  the 
land.  Idem,  491 

LEGACIES. 

1.  See  Attachments,  No.  3,  and 

Whitehead's  adm'r  v.  Coleman's 
ex'ors,  784 

LIENS. 

1.  See  Trusts  and  Trustees,  No.  1,  5,  6, 

7,  and 
Warrick  v.  Warrick  A  als.,  70 

Wroten's  ass' nee  v.  Armat  A  als.,       228 

2.  Land  sold  and  purchased  under  a  writ- 
ten contract  which  has  not  been  recorded, 
though  the  purchasers  have  paid  all  the  pur- 
chase-money, and  have  been  for  years  in  pos- 
session under  their  contract  before  a  judg- 
ment has  been  recovered  against  their 
vendor,  is  liable  to  satisfy  the  judgment. 

Young  A  als.  v,  Devries  A  als.^  304 

3.  Land  sold  and  purchased  under  a  parol 
contract,  the  purchasers  having  paid  the  pur- 
chase-money, and  having  been  put  in  posses- 
sion and  holding  the  possession  und«r  the 
contract  before  a  judgment  has  been  recov- 
ered against  their  vendor,  is  not  liable  to 
satisfy  the  judgment.  Idem,  304 

4.  The  court  refusing  to  enforce  a  specific 
execution  of  a  contract  for  the  sale  of  land, 
at  the  suit  of  a  purchaser  who  has  paid  the 
purchase-money,  but  directing  an  account, 
if  upon  taking  the  account  there  is  found  a 
balance  due  to  the  purchaser  it  is  a  lien  upon 
the  land. 

Stearns  A  als.  v.  Beckham  A  als.,        379 

5.  The  lien  of  an  execution  of  fieri  facias 
upon  the  debtor's  choses  in  action,  though 
not  enforced  in  his  lifetime,  continues  after 
his  death  as  against  the  other  creditors  of 
his  debtor. 


Trevillian's  ex'ors   v,  Guerrant's 
ex'ors  A  als., 


525 
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6.  A  judgrment  confessed  on  the  first  day 
of  a  term  of  the  court  without  suit,  and  an 
office  judgment  confirmed  on  the  last  day  of 
the  same  term«  stand  as  of  the  same  date. 
See  Judgments,   No.  5,  and 

Brockenbrough's  ex'z  A   al.    v. 
Brockenbrough's  adm*r  &  als.,  580 

LIFE  TENANT. 

1.  A  life  tenant  has  in  her  hands  $4,- 

916    216.22.  for   the   payment   of  which  *at 

her  death  she  is  required  to  give  bond 

and    security.      The    penalty    of    the    bond 

should  not  exceed  $6,000. 

Beckwith  &  wife  v.  Avery's  adm'r 

&  als.,  533 

LIMITATION  OF  ESTATES. 

1.  P,  by  his  will,  gave  to  his  four  sons, 
George,  Joseph,  James  and  Sampson,  each  a 
parcel  of  land  ;  to  George  and  Joseph  in  fee, 
and  to  the  other  two  each  devise  is,  except  as 
to  the  land  devised,  the  same,  and  is  as  fol- 
lows :  4th.  I  will  and  bequeath  to  my  son 
Sampson  the  use  and  benefit  of  the  home 
place  which  I  now  occupy,  containing  about 
300  acres,  during  his  natural  life.  He  then 
says :  Should  my  sons  George,  Joseph, 
James  and  Sampson,  or  either  of  them,  die 
without  issue,  I  direct  that  what  has  been 
bequeathed  to  them  shall  be  equally  divided 
between  the  surviving  brothers — James  and 
Sampson  for  their  use  and  benefit  durii^ 
their  natural  lives — HeI/D  : 

1.  That  Sampson  took  but  a  life  estate 
in  the  land  devised  to  him . 

Wine  v.  Mark  wood  &  als.,  43 

2.  The  term  issue  in  the  limitation  over, 
under  the  Virginia  statutes,  means  issue 
Hying  at  the  death  of  the  first  taker,  or 
bom  within  ten  months  thereafter. 

Idem,  43 

3.  If  Sampson  has  issue  living  at  the 
time  of  his  death,  or  born  within  ten 
months  thereafter,  his  issue  will  take  the 
land  devised  to  Sampson  by  implication. 

Idem,  43 

2.  In  a  contract  of  marriage  between  B  and 
A,  made  in  1807,  B  covenants  with  trustees 
that  to  provide  for  the  issue  of  the  marriage, 
on  his  death  10,000  pounds  shall  be  set  apart 
out  of  his  estate,  to  be  held  by  the  trustees 
for  the  issue  of  the  marriage,  if  there  be  any, 
to  be  held  by  them,  if  there  be  more  than  one, 
as  tenants  in  common  with  benefit  of  sur- 
vivorship ;  the  said  A  to  share  the  profits  of 
said  fund  during  her  life,  she  taking  a  child's 
part.  B  made  his  will  in  1841,  in  which  he 
referred  to  and  confirmed  the  contract,  and 
bequeathed  his  estate  equally  among  his 
children.  He  died  in  1841,  and  A  in  1843, 
leaving  seven  children  of  the  marriage. 
Five  of  the  children  died  before  the  estate  of 
B  was  ready  for  distribution — Hei^d  : 

1.  Looking  to  the  deed  and  the  will,  that 
the  intention  of  B  was  an  equal  distribu- 
tion among  his  children  ;  and  this  inten- 
tion is  not  defeated  by  the  use  of  the  words 
"with  benefit  of  survivorship." 

Bsowo  V,  Brown's  adm'r  &,  als.,  502 


2.  On  the  death  of  A  the  interest  vested 
in  the  children,  and  the  fund  is  to  be  divi- 
ded among  them  and  the  children  of  those 
who  have  since  died.  Idem,  502 

LIMITATIONS— Statute  of. 

1.  If  the  right  of  action  exists  in  the  life- 
time of  a  person  against  whom  the  claim  is, 
the  statute  of  limitations  begins  at  that  time, 
and  will  not  cease  to  run  by  his  death. 

Harshberger's  adm'r  &  als.  v.  Alger 
&  wife  &  als.,  52 

2.  When  a  debtor  who  resides  in  the  state 
removes,  after  contracting  the  debt,  to  an- 
other state,  the  removal  is  itself  an  obstruc- 
tion to  the  prosecution  of  a  suit  by  the  cred- 
itor to  recover  the  debt,  and  the  statute  of 
limitations  will  not  run  against  the  debt 
whilst  the  debtor  resides  out  of  the  state. 

Ficklin's  ex'or  y.  Carrington,  219 

3.  L,  about  a  year  before  his  death,  in  1866. 
put  each  of  his  four  children  into  possession 
of  land  with  the  personal  property  upon  it, 
but  did  not  convey  it.  About  the  same  time 
he  made  his  will,  and  by  it  gave  to  each  ot 
the  children  the  land  and  property  in  his  and 
her  possession.  In  lb73  a  judgment  was 
recovered  by  O's  admin isttator  against  L's 
executors  upon  a  bond  on  which  he  was  a 
surety  ;  and  in  1877  O's  administrator  filed 
his  bill  against  the  devisees  to  subject  the 
real  estate— Held  :  That  neither  under  the 
act  of  L  putting  them  in  possession  of  the 
land,  nor  under  the  devise  to  them,  are  the 
devisees  entitled  to  the  protection  of  the  stat- 
ute. Code    of   1873,  ch.  146,  §  16,  which 

917  provides  •that  no  gift.  Ac,  which  is 
not  on  consideration  deemed  valuable 
in  law,  shall  be  avoided,  either  in  whole  or 
in  part,  for  that  cause  only,  unless  within 
five  years  after  it  is  made  suit  be  brought  for 
that  purpose,  Ac. 

Lewis  &  als.  v,  Overby's  adm'r  A 
als.,  601 

LOANS. 

1.  In  the  absence  of  C  in  a  foreig-n  country, 
F  sent  to  Mrs.  C  a  check  for  $500,  which  was 
collected  by  her.  In  the  absence  of  all  evi- 
dence bearing  upon  the  intention  of  F  in 
sending  the  check,  the  presumption  is  the 
intention  was,  not  a  gift  to  Mrs.  C,  but  a  loan 
on  the  credit  of  her  husband  C. 

Ficklin's  ex'or  v.  Carrington,  219 

2.  As  to  loans  by  national  banks  secured 
by  deed  of  trust  or  mortgage  on  real  estate. 
See  National  Banks,  No.  1,  2,  and  Trusts  A 
Trustees,  No.  7,  and 

Wroten's  ass'nee  v.  Armat  A  als.. 


MARRIAGE  OF  COLORED  PERSONS. 

1.  The  act  of  February  27th,  1866,  to  legal- 
ize the  marriage  of  colored  persons  living 
together  as  husband  and  wife  at  the  time 
the  act  was  passed,  includes  and  applies  to 
colored  persons  so  living  together,  though 
they  were  born  free. 

Francis  v,  Francis,  283 

2.  It  is  not  necessary  that  there  shall  be 
evidence  of  an  actual  agreement  to  take  each 
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other  a«  husband  and  wife,  but  the  relation 
may  be  established  by  proof— by  the  acts, 
conduct  and  conversation  of  the  parties. 

Idem,  283 


MECHANICS'  LIENS. 

1.  See  Trusts  A,  Trustees,  No.  7,  and 
Wroten's  ass' nee  v.  Armat  &  als., 

NATIONAL  BANKS. 


228 


1.  The  act  of  congress  of  the  3d  of  June, 
1864,  Rev.  St.  of  U.  S.  §g  5136,  5137.  under 
which  the  bank  of  F  was  organized,  does  not 
imply  a  negation  of  the  corporate  power  of 
the  national  banks  which  might  be  organized 
under  it  to  make  a  loan  of  money  on  real  es- 
tate :  does  not  annul  any  loan  made  by  any 
such  bank  ;  or  release  or  discharge  any  deed 
of  trust  or  mortgage  on  real  estate  taken  by 
the  bank  to  secure  the  payment  of  such  loan. 

Wroten's  ass'nee  v,  Armat  &  als.,        228 

2.  If  the  act  of  Congress  plainly  prohibited 
a  bank  organized  under  it  to  take  a  deed  of 
trust  or  mortgage  on  land  to  secure  a  loan  in 
any  case,  or  made  it  penal  to  do  so,  such  a 
provision  could  only  have  been  intended  for 
the  benefit  of  the  government,  which  might 
or  might  not.  at  its  pleasure,  enforce  the  for- 
feiture; and  it  could  not  be  avoided  by  a  hot- 
rower  or  his  creditors.  Idem,  228 

NEGLIGENCE. 

1.  A  case  in  which  a  railroad  company  was 
guilty  of  culpable  negligence  in  the  conductor 
on  the  train  putting  the  car  in  motion  before 
M,  a  passenger,  who  was  to  get  off  at  the 
station,  had  gotten  off,  and  in  not  cautioning 
M  not  to  attempt  to  get  off  until  the  train 
was  stopped.  Instead  of  this  the  agent  told 
him  to  get  off,  and  the  train  immediately 
commenced  backing. 

Richmond  &  Danville  R.  R.  Co.  v. 
Morris,  200 

2.  It  was  also  in  fault  in  not  having  sta- 
tionary lights  at  the  place,  it  being  in  the 
night  when  the  car  stopped  at  the  station, 
there  being  but  two  lights,  of  which  one  was 
in  the  hands  of  the  conductor,  and  the  other 
in  the  hand  of  a  servant  of  the  company. 

Idem,  200 

3.  Though  M  might  have  got  off  on  the 
stationary  platform  whilst  the  car  was 
stopped  for  a  minute  before  it  began  to  back, 
or  even  whilst  it  was  in  motion,  he  did  not ; 
but  went  to  the  back  end  of  the  car  and 
jumped  off  on  the  track,  and  was  injured  by 
the    car— Hei,d:     That    whilst    the     injury 

sustained  by  M  is  directly  traceable 
918    *to    the    culpable    negligence    of    the 

company,  the  negligence  or  absence  of 
ordinary  prudence  or  caution  on  the  part  of 
M  contributed  to  his  injury;  and  he  is  not 
entitled  to  recover  of  the  company  damages 
for  the  injury  he  sustained.        Idem,         200 

4.  One  who  by  his  negligence  has  brought 
an  injury  upon  himself,  cannot  recover  dam- 
ages for  it.  Such  is  the  rule  of  the  common 
and  civil  law.  A  plaintiff  in  such  cases,  is 
entitled  to  no  relief.    But  where  the  defend- 


ant has  l>een  guilty  of  negligence  also  in  the 
same  connection,  the  result  depends  on  the 
facts.  The  question  in  such  cases  is:  1. 
Whether  damage  was  occasioned  entirely  by 
the  negligence  or  improper  conduct  of  the 
defendant;  or,  2.  Whether  the  plaintiff  him- 
self so  far  contributed  to  the  misfortune  by 
his  own  negligence  or  want  of  ordinary  care 
and  caution,  that  but  for  such  negligence  or 
want  of  ordinary  care  and  caution  on  his 
part  the  misfortune  would  not  have  hap- 
pened. In  the  former  case  the  plaintiff  is 
entitled  to  recover.  In  the  latter  he  is  not. 
See  Railroad  Co.  v.  Jones,  95  U.  S.  R.  439. 

Idem,  200 

5.  When  municipal  corporations  are  liable 
for  failing  to  keep  their  streets  and  sidewalks 
in  good  repair,  whereby  a  person  has  suffered 
an  injury.     See  Corporations,  No.  3,  4,  5,  and 

Noble  &.  wife  v.  City  of  Richmond,      271 

6.  The  plaintiff,  in  an  action  for  negli- 
gence, cannot  succeed  if  it  is  found  by  the 
jury  that  he  has  been  guilty  of  any  negli- 
gence or  want  of  ordinary  care  which  con- 
tributed to  cause  the  accident. 

Richmond  &  Danville  R.  R.  Co.    v, 
Anderson's  adm*r,  812 

7.  But  though  the  plaintiff  may  have  been 
guilty  of  negligence,  and  although  that  neg- 
ligence may,  in  fact,  have  contributed  to  the 
accident,  yet  if  the  defendant  could  in  the 
result,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  mischief  which 
happened,  the  plaintiff's  negligence  will  not 
excuse  him.  Idem,  812 

8.  For  circumstances  under  which  a  rail- 
road company  will  not  be  held  liable  for  the 
killing,  by  one  of  its  trains,  of  a  person  on 
its  track,  see  opinion  of  Burks,  J. 

Idem,  812 

NEGOTIABLE  INSTRUMENTS. 

1.  The  certificate  of  the  notary  that  he 
gave  notice  of  protest  of  a  note  for  non-pay- 
ment, sent  by  mail  to  the  place  of  residence 
of  the  endorser,  whilst  there  was  a  mail  com- 
munication between  the  place  of  starting  and 
the  residence,  though  not  by  the  direct  route, 
held  to  be  sufiicient  evidence  of  notice. 

Slaughters  v.  Farland's  ez'x,  ViA 

2.  In  an  action  against  the  endorsers  of  a 
negotiable  note  bearing  date  the 25th  August, 
1865,  they  plead  '*nil  debet,"  and  file  an  affi- 
davit that  at  the  time  the  note  was  endorsed 
and  when  it  was  protested  it  was  not  stamped, 
as  required  by  the  act  of  congress  of  July 
1st,  1862,  but  that  it  had  been  since  altered 
by  the  collector  of  the  United  States  revenue 
putting  a  stamp  upon  it — ^Hbi^d: 

1.  The  affidavit  not  denying  the  signa- 
tures, it  was  not  necessary  for  the  plaintiff 
to  offer  proof  before  introducing  the  note. 

Crews  &  al.  v.  Farmer's  Bank  of 
Va.,  for,  &c.,  348 

2.  The  act  of  July  1st,  1862,  was  not  in 
force  when  this  note  was  made  and  en- 
dorsed. The  act  of  congress  of  1864  as 
amended  by  the  act  of  March  3d,  1865, 
which  was  then  in  force,    authorized  the 
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•ttbaequent  affixing  of  the  stamp,  and  of 
this  the  endorsers  were  bound  to  take 
notice;  and  therefore  the  fixingr  the  stamp 
subsequent  to  the  endorsement  and  protest 
was  not  an  unauthorized  alteration  of  the 
note.  Idem,  348 

3.  The  stamps  having*  been  put  upon  the 
note  by  the  collector  of  the  revenue  more 
than  a  year  after  its  being  made,  could 
only  be  done  upon  the  payment  of  the  pen- 
alty of  $50;  the  payment  of  the  penalty 
does  not  tend  to  show  that  the  failure  to 
aflSx  the  stamp  when  the  note  was  made 
was  with  intent  to  evade  the  law. 

Idem,  34S 

3.  A  bank  having  ceased  to  carry  on  its 

banking  operations  in  a  city,  to 
910     *wind  up  its  affairs  in  that  place  puts 

its  notes,  &c.,  falling  due  at  that  place 
in  the  hands  of  P,  a  private  banker  of  that 
city,  for  collection,  and  makes  his  office  its 
office  of  discount  and  deposit,  and  of  this  the 
maker  and  endorsers  of  a  note  had  notice. 
A  presentation  and  demand  of  payment  at 
the  office  of  P  was  a  sufficient  presentation. 

Idem,  348 

4.  A  bank  having  in  pursuance  of  the  act 
of  February  12th,  1867,  conveyed  all  its  prop- 
erty to  trustees  for  the  purpose  of  closing  up 
its  a£Pairs,  a  suit  may  be  brought  in  the  name 
of  the  bank  for  the  benefit  of  the  trustees, 
upon  a  note  discounted  by  the  bank  prior  to 
the  execution  of  the  deed.  Code  of  1873,  ch. 
56,  §  31,  p.  843.  Idem,  348 

NEJW  TRIALS. 

1.  As  a  general  rule  a  new  trial  of  an  issue 

in  chancery  or  a  cause  at  common  law,   will 

not  be  granted  on  the  affidavits  of  jurors. 

Steptoe  V.  Flood's  adm'r,  323 

Danville  Bank  v.  Waddill's  adm'r,      469 

NOTICE. 

1.  What  sufficient  notice  of  protest  by 
mail.  See  Negotiable  Instruments,  No.  1, 
and 

Slaughters  v.  Farland's  ex'x,  134 

2.  To  affect  a  purchaser  fdr  value  of  land 
With  notice  of  an  unrecorded  deed  of  trust, 
the  evidence  must  be  sufficient  to  prove  him 
guilty  of  a  fraud.  The  "mere  fact  that  he 
was  a  witness  to  the  deed  is  not  sufficient. 

Vest  V.  Michie,  149 

3.  A  judgment  on  a  forfeited  forthcoming 
bond,  rendered  in  a  chancery  court,  if  dock- 
eted, is  notice  to  subsequent  purchasers  of 
land  from  any  of  the  defendants  in  the 
judgment. 

Redd  V.  Ramey  &  als.,  t65 

NOVATION. 

1.  When  giving  t>onds  by  a  guardian  to 
his  ward  on  his  coming  of  age,  for  the 
amount  due  the  ward,  is  not  a  novation  of 
the  debt.  See  Guardian  &  Ward,  No.  1 
and 

Smith  Sl  als.  v.  Blackwell  &  als.,         291 

2.  When  releasing  a  lien  and  taking 
another  deed  of  trust  and  other  l>onda  for  the 


debt  secured  is    not  a  novation  of  the  debt 
See  Trusts  &  Trustees,  No.  13,  and 

Summers  v.  Dame  A  als.,  791 

PARENT  AND  CHILD. 

1.  H  and  his  wife  E  agreed  to  a  separation, 
and  united  in  a  deed  conveying  land  and 
$900  to  a  trustee  for  her  support,  with  power 
of  disposition  of  so  much  of  the  $900  as 
remained  at  her  death  ;  and  each  renoanced 
all  claim  on  the  property  of  the  other.  E 
survived  H  and  lived  until  1871,  having  been 
helpless  for  the  last  year  of  her  life,  and 
unable  to  do  any  but  very  light  work  for  two 
or  three  years  previous.  During  this  period 
she  is  nursed  and  attended  by  her  daughter 
A.  E  dies  without  disposing  of  the  remain- 
der of  the  $900,  amounting  to  about  $600, 
which  is  paid  to  H's  administrator.  In  1877  A 
sues  H's  administrator  for  compensation  for 
services  rendered  E  in  her  lifetime — HbItD: 


1.  Under  the  circumstances  of  this 
the  husband  was  not  liable  for  any  debt 
contracted  by  the  wife. 

Harsh  herder's  adm*r  A  ala.  v,  Alger 
&  wife  A  als.,  52 

2.  If  A  can  maintain  this  suit,  it  moat  be 
on  the  ground  that  the  remainder  of  the 
$900  was  the  separate  estate  of  E  the  wife. 
charged  by  her  in  her  lifetime  with  the 
payment  of  the  services.        Idem,  52 

2.  As  between  parent  and  an  adult  child, 
whenever  compensation  is  claimed  in  any 
case,  by  either  against  the  other  for  services 
rendered,  or  the  like,  it  must  be  determined 
from  the  particular  circumstances  of  that 
case  whether  the  claim  should  be  allowed  or 
not.  There  can  be  no  fixed  rule  gOTeming 
all  cases  alike.  In  the  absence  of  direct  proof 
of  any  express  contract,  the  question  always 
is,  Can  it  be  reasonably  inferred  that  pecani- 
ary  compensation  was  in  the  view  of  the 
parties  at  the  time  the  services  were  ren- 
dered? and  that  depends  upon  all  the 
920  circumstances  of  the  case;  *the  rela- 
tion of  the  parties  being  one  of  them. 

Idem,  52 


3.  In  this  case,  there  having  t>een  no 
express  contract  proved,  and  so  far  as  ap- 
pears, no  claim  or  mention  of  such  compen- 
sation by  either  mother  or  daughter  during 
the  mother's  Ufe,and  the  services  having  been 
such  as  any  child  prompted  by  filial  affection 
and  impelled  by  a  sense  of  duty,  might  be 
expected,  under  the  circumstances,  to  render 
cheerfully  to  an  aged  mother,  a  contract 
cannot  be  implied  ;  and  A  cannot  recover. 

Idem,  52 

4.  If  A  had  a  valid  claim  to  compensation 
for  her  services  it  accrued  in  the  lifetime  of 
E,  and  the  statute  of  limitations  then  began 
to  run ;  and  this  suit  not  having  been 
brought  until  1877,  the  statute  is  a  bar  to  it. 

Idem,  52 

5.  Whether  a  gift  by  a  father  to  his  child 
in  his  lifetime  is  an  absolute  gift  or  an 
advancement.  See  Advancements,  No.  1,  2, 
and 

Watkins  &  ala,  9.  Yonng  &  ala.,  84 
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PAYMENTS. 

1.  Thong-h  payment  of  an  ante-war  debt  is 
made  in  Confederate  money  in  a  controversy 
between  creditors,  the  payment  is  not  to  be 
scaled.    See  Trnsts  and  Trustees,  No.  1,  and 

Warwick  v.  Warwick  A,  als.,  70 

PENAIvTIEJS  AND  FORFEITURES. 

1.  The  act,  Code  of  1849,  ch.  16,  §  18,  Code 
of  1873,  ch.  15,  §  13,  which  provides  that  if 
by  a  new  law,  repealinf^  a  former  law,  any 
penalty,  forfeiture  or  punishment  be  miti- 
gated by  any  provision  of  the  new  law,  such 
provision  may,  with  the  consent  of  the  par- 
ties affected,  be  applied  to  any  judgment  pro- 
nounced after  the  new  law  takes  effect, 
applies  to  forfeitures  in  civil  as  well  as  crim- 
inal cases. 

Mosby  V,  St.  Louis  Mutual  Ins.  Co.,    629 

2.  Although  the  statute  of  usury,  at  the 
time  a  contract  was  made,  declares  the  con- 
tract to  be  null  and  void,  if  at  the  time  of  the 
decree  in  the  case  the  statute  has  been 
amended  and  only  avoids  the  contract  for  the 
interest,  the  decree  should  be  for  the  prin- 
cipal loaned,  with  interest  from  the  time  of 
the  decree.  Idem,  629 

PRACTICE— AT  COMMON  I.AW. 

1.  Quaere:  Whether  in  an  action  of  debt 
against  three,  after  a  judgment  at  rules 
against  the  three,  apd  at  next  rules  judgment 
confirmed  against  two,  and  death  of  the  other 
augg'ested;  and  at  the  next  term  of  the  court 
there  is  judgment  against  the  two  survivors, 
the  action  can  be  revived  by  scire  facias 
against  the  executrix  of  the  deceased.  See 
Appellate  Court,  No.  1,  and 

Slaughters  v.  Farland*s  ex*x,  134 

2.  In  debt  upon  a  bond  by  C's  administra- 
tor against  S's  administrator,  profert  of  the 
lH>nd  is  excused  on  the  ground  that  it  was 
iost  by  accident.  S's  administrator  pleads 
special  pleas  in  which  he  avers  that  the  bond 
was  not  lost  or  destroyed  by  accident ;  but 
was  destroyed  by  the  obligee  in  her  lifetime, 
with  the  intention  and  for  the  purpose  of 
releasing  S  from  the  payment  of  the  debt ; 
and  this  he  is  ready  to  verify  ;  and  issues  are 
made  up  on  these  pleas.  On  the  trial  of  the 
cause  the  defends  nt  insists  the  plaintiff  shall 
first  prove  to  the  satisfaction  of  the  court  the 
original  existeoce  of  the  bond  and  its  loss; 
and  it  is  agreed  that  all  the  evidence  in  the 
Cc-iuse  shall  be  heard,  and  the  defendant  may 
move  to  exclude  it ;  and  on  his  motion  all 
the  evidence  is  excluded— Held  : 

1.  Every  pleading  is  taken  to  confess 
such  traversable  matter  on  the  other  side 
as  it  does  not  deny.  The  pleas,  therefore, 
confess  the  original  existence  of  the  bond 
as  described  in  the  declaration,  and  its 
destruction.  There  wa«,  therefore,  no 
necessity  on  the  plaintiff  to  prove  to  the 
satisfaction  of  the  court  the  original  exist- 
ence and  loss  of  the  bond  before  receiving 
testimony  as  to  its  contents. 

CoUey'sadm'r  v.  Sheppard*s  adm*r,  312 

921        *2.  If  the  pleas  put  in  issue  the  loss 
of  the  bond,  then  that  issue   must   be 


tried  by  the  Jury;  and  if  there  was  evidence 
introduced  before  the  jury  bearing  on  the 
question  of  the  loss  of  the  t>ond-  it  was  for 
the  jury  to  decide  upon  \h^  sufficiency  of 
the  evidence  to  establish  the  loss ;  and  it 
was  error  in  the  court  to  exclude  it. 

Idem,  312 

3.  If  it  was  incumbent  on  the  plaintiff  to 
prove  the  original  existence  and  loss  of 
the  bond  before  proving  its  contents,  the 
evidence  was  sufficient  in  this  case. 

Idem,  312 

3.  See  Practice  in  Chancery,  No.  7,  8,  9, 
and 

Steptoe  V.  Flood's  adm*r,  323 

4.  What  affidavit  filed  with  plea  of  '*nil 
debet,'*  is  not  sufficient  to  put  the  plaintiff 
upon  proof  of  the  making  of  the  note.  See 
Negotiable  Instruments,  No.  2,  and 

Crews  &  al.  v.  Farmers  Bank  of  Va., 
for,  &c.,  348 

5.  Congress  has  no  power  to  declare  by  law 
what  shall  or  shall  not  be  evidence  in  a  state 
court.  Idem,  348 

6.  In  a  suit  by  a  corporation  the  plea  of 
'*nul  tiel  corporation"  unaccompanied  by  an 
affidavit  denying  the  corporate  existence  of 
the  plaintiff,  does  not  put  the  plaintiff  to 
the  proof  of  its  corporate  existence. 

Idem,  348 

7.  Special  pleas  which  only  raise  questions 
which  are  involved  in  the  plea  of  nil  debet, 
under  which  the  defendant  may  rely  upon 
the  same  matters  in  evidence  which  are  set 
out  in  the  pleas,  are  properly  excluded. 

Idem,  348 

8.  If  an  instruction  is  given  to  the  jury 
without  objection  at  the  time,  and  no  excep- 
tion, or  notice  of  exception,  is  taken  or  given 
before  the  verdict  is  rendered,  the  giving  the 
instruction  cannot  be  a  ground  for  setting 
aside  the  verdict  and  g-ranting  a  new  trial 
of  the  cause. 

Danville  Bank  v,  Waddill's  adm'r,      469 

9.  In  an  action  of  assumpsit  to  recover  a 
sum  of  money  in  gold  which  had  been  deliv- 
ered by  the  plaintiff  to  the  defendant  for 
safe-keeping,  the  only  plea  is  non  assumpsit. 
There  was  no  question  as  to  the  delivery  of 
the  gold  to  the  defendant,  but  the  defence 
was  that  he  had  been  robbed  of  it,  and  the 
effort  of  the  plaintiff  was  to  prove  a  fraudu- 
lent appropriation  of  it  by  the  defendant 
conspiring  with  another  person     Hki^d  : 

1.  Evidence  of  the  creneral  character  of 
the  defendant  by  him  is  not  admissible, 
and  therefore  the  failure  to  produce  it  is 
not  any  ground  for  an  infererice  unfavora- 
ble to  his  integrity.  Idem,  469 

2.  The  counsel  for  the  plaintiff  in  his 
argument  before  the  jury  having  relied  on 
the  fact  that  the  defendant  had  introduced 
no  proof  of  his  character,  after  the  argu- 
ment was  concluded  the  court  properly,  of 
its  own  motion,  instructed  the  jury  that 
the  character  of  the  defendant,  as  a 
party  to  the  suit,  was  not  involved  in  the 
issue  to  be  tried ;  that  he  had  no  rig'ht  to 
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introdvce  proof  of  his  general  character, 
and  that  the  jury  should  disresrard  all 
arffument  made  before  them  by  the  plain- 
tiff*s  counsel  bajsed  upon  the  failure  of  the 
defendaat  to  introduce  such  evidence. 

Idem,  469 

10.  A  new  trial  will  not  be  granted  on  the 
afBdavit  of  two  of  the  jurors  that  they  had 
misapprehended  an  instruction  of  the  court. 

Idem,  469 

11.  Before  evidence  of  the  acts  or  declara- 
tions of  one  whe  is  claimed  to  have  been  a 
conspirator  with  another  to  commit  any 
offence,  or  actionable  wrong,  the  judge  must 
be  satisfied  that,  apart  from  them,  there  are 
prima  facie  grounds  for  believing  in  the  ex- 
istence of  the  conspiracy.  Idem,  469 

12.  In  such  a  case,  after  the  conspiracy  has 
been  consummated,  the  common  purpose 
carried  fully  into  effect,  no  subsequent  dec- 
larations of  any  of  the  conspirators,  not 
made  in  the  presence  of  the  others,  are  ad- 
miasible  as  evidence  against  the  latter. 

Idem,  469 

13.  On  a  demurrer  to  evidence,  the  demur- 
rant must  be  considered  as   admitting  the 
tmth   of  his  adversary's  evidence,    and  all 
jmt  inferences  which  can  be  drawn   there- 
from by  a  jury,  and  as  waiving  all  of 

922    bis  own  evidence  *which  conflicts  with 
that  of  his    adversary,    and  all  infer- 
ences, it  would  seem,  from  his  own  evidence 
(though  not  in  conflict  with  his  adversary's) 
which  do  not  necessarily  result  therefrom. 
Richmond  &  Danville  R.  R.  Co.  v. 
Anderson's  adm'r,  812 

PRACTICE  IN  CHANCERY. 

1.  E  sells  to  J  a  tract  of  land  which  had 
been  conveyed  to  him  by  H  by  deed  duly 
recorded  on  the  31st  of  December,  1866.  At 
that  time  there  were  judgments  docketed 
against  H  to  the  amount  of  $9,845;  but  nearly 
all  of  them  were  against  H  as  surety,  and 
the  principals  in  two,  amounting  to  more 
than  $6,000,  were  good  for  the  money,  fi  had 
land  in  the  county  after  the  conveyance  to  E 
Talued  at  $140,000.  Upon  a  bill  by  E  against 
J  to  subject  the  land  under  his  vendor's  lien 
f#r  the  payment  of  $4,800  of  the  purchase- 
money  then  due— Hbld:  The  court  may  de- 
cree a  sale  of  the  land,  reserving  the  power 
to  dispose  of  the  proceeds  of  sale  so  as  to 
protect  purchasers. 

Jordan  v.  Eve,  trustee,  Ac,  1 

2.  The  only  issue  in  a  cause  being  whether 
a  gift  by  a  father  to  his  daughter  was  in- 
tended to  be  absolute  or  an  advancement, 
and  all  the  evidence  having  been  taken  with 
reference  to  that  issue,  it  was  proper  for  the 
court  to  decide  it  without  a  reference  to  a 
commissioner  to  enquire  and  report  upon  the 
question. 

Watkins  &  a^s.  v.  Young  &  als.,  84 

3.  Upon  a  bill  to  enjoin  the  proceeding  in 
an  action  at  law  founded  on  mutual  accounts 
between  the  parties,  and  asking  for  a  settle- 
ment of  the  accounts,  if  the  injunction  is 
granted  qua&re,  if  it  should  not  be  without 
requiring  the  plaintiff  in  equity  to  confess  a 
judgment  in  the  action  at  law. 

Thornton  v.  Thornton,  212 


4.  If  it  was  proper  to  require  a  confession 
of  judgment,  it  should  expressly  proride 
that  the  judgment  so  confessed  was  there- 
after to  be  dealt  with  as  the  chancery  court 
might  direct.  Idem,  212 

5.  Although  there  is  no  such  express  pro- 
vision in  the  order  granting  the  injunction, 
the  court,  if  of  opinion  that  the  bill  should 
be  dismissed  for  want  of  jurisdiction,  should, 
in  the  order  of  dismissal,  direct  that  the  judg- 
ment at  law  be  set  aside.  Idem,  212 

6.  What  is  an  interlocutory  decree.  See 
Decrees,  No.  1,  and 

Smith  A  als.  v.  Black  well  &  als.,         291 

7.  On  the  trial  of  an  issue  out  of  chancery 
the  plaintiff  in  the  issue  relies  upon  a  receipt 
to  which  there  is  an  attesting  witness,  but 
both  the  witness  and  the  principal  are  dead 
The  plaintiff  having  proved  the  handwriting 
of  the  witness,'  the  defendant  may  introduce 
the  testimony  of  witnesses  to  prove  that  the 
name  of  the  principal  to  the  receipt  is  not  in 
his  handwriting. 

Steptoe  V,  Flood's  adm'r,  323 

8.  There  being  great  conflict  of  opinion 
among  the  witnesses  as  to  the  genuineness  of 
the  handwriting  of  the  principal  to  the  re- 
ceipt, the  verdict  of  the  jury  against  it  will 
not  be  disturbed.  Idem,  323 

9.  It  is  the  general  rule  in  ordinary  trials 
that  a  verdict  will  not  be  disturbed  upon  the 
affidavits  of  jurors  ;  and  this  is  so  in  the 
case  of  an  issue  out  of  chancery,  especially. 

Idem*  323 

10.  For  the  grounds  and  principles  upon 
which  a  court  of  equity  refusing  to  enforce 
a  specific  execution  of  a  contract  for  the  sale 
of  land  will  direct  an  account  of  the  pur- 
chase-money and  rents,  Ac.  See  the  opinion 
of  Staples,  J. 

Stearns  &  als.  v,  Beckham  ft  als.,        379 

11.  Upon  a  bill  by  the  purchaser  of  land 
against  the  heirs  of  the  vendor  for  the  spe- 
cific execution  of  the  contract,  the  court  upon 
the  evidence  will  not  enforce  or  rescind  the 
contract.  It  seems  in  such  a  case  the  court 
will  direct  an  account  of  the  purchase-money 
paid  in  Confederate  currency,  by  the  vend- 
ees, and  of  the  rents  and  profits,  though  a 
large  portion  of  the  purchase-money  was 
paid  when  the  vendor  was  wholly  incompe- 
tent to  act.  Idem,  379 

12.  If  upon  taking  the  account  there  is  a 
balance  found  due  it  is  a  lien  upon 

923    *the  land,  and  may    be    enforced   in 

equity.     But   the  heirs  of  the  vendor 

are  not  responsible  personally  for  such  l>al- 

ance.  Idem,  379 

13.  On  a  bill  by  A's  administrator  with  the 
will  annexed,  brought  in  1849,  to  have  the 
directions  of  the  court  as  to  paying  over 
money  to  the  life  tenants,  N  and  M,  they  are 
directed  to  give  bond  and  security  for  the  re- 
payment of  the  money  at  their  death  ;  which 
they  do.  M  dies,  and  the  money  received  by 
her  is  paid  over  to  N  under  an  order  of  the 
court  made  in  1853,  upon  N  giving  bond  and 
security.  Nothing  further  is  done  in  the  case 
until  1874,  when  on  the  motion  of  the  remain- 
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dermen  upoo  a  rule  upon  N  to  show  cause, 
N  is  required  to  give  a  new  bond  with  secu- 
rity, on  the  ground  that  the  former  sureties 
are  insolvent — Hbi^d:  The  object  of  the  suit 
by  A's  administrator  having  been  accom- 
plished so  far  as  he  was  concerned,  and  the 
parties  in  remainder  not  having  been  parties 
in  that  suit,  atter  the  long  lapse  of  time  since 
anything  had  been  done  in  the  case,  it  was 
improper  to  proceed  by  a  rule  upon  N;  tut 
the  remaindermen  should  file  a  supplemental 
bill  in  the  cause. 

Beckwith  &  wife  v.  Avery's  adm'r 
&  als.,  533 

14.  A  case  in  which  the  court  will  not  decree 
an  account  of  admioistration  of  an  estate, 
under  the  circumstances  of  the  case.  See 
Executors  and  Administrators,  No.  4,  and 

Stamper's  adm'r  v.  Garnett  A  als.,      550 

15.  How  land  in  the  possession  of  devisees 
is  to  be  sold  to  satisfy  a  judgment  recovered 
against  the  executors  of  their  testator.  See 
D&visees,  No.  2,  3,  and 

Lewis  A  als.  v.  Overby's  adm'r  A 
als.,  601 

16.  In  a  suit  in  a  county  court  by  S,  a  judg- 
ment creditor,  to  subject  lands  of  his  debtor, 
the  question  was,  whether  a  second  deed  of 
trust  held  by  N  had  released  the  first,  also 
held  by  N.  The  county  court  having  made  a 
decree  in  the  cause,  holding  that  the  second 
deed  released  the  first  deed  of  trust,  and  giv- 
ing priority  to  the  ju<?^ments,  N  appealed  to 
the  circuit  court,  and  that  court  affirmed  the 
decree  of  the  county  court.  At  the  same  term 
N  filed  his  petition  for  a  rehearing  of  the  de- 
cree of  the  county  court,  which  was  allowed. 
About  the  same  time  parol  evidence  was  filed 
by  the  claimant  under  the  deed— Hbi^d: 

1.  If  the  deeds  alone  are  to  be  considered 
it  was  a  proper  case  for  the  rehearing  of 
the  decree. 

Summers  v.  Dame  A  als.,  791 

2.  There  is  no  rule  of  law  which  precludes 
the  party  from  taking  new  evidence  after 
interlocutory  decree,  even  before  a  rehear- 
ing is  obtained.  The  introduction  of  such 
evidence  depends  on  the  sound  discretion 
of  the  court,  and  all  the  circumstances  of 
the  particular  case.  I^ooking  to  this  evi- 
dence certainly  the  rehearing  was  proper. 

Idem,  791 

3.  The  decree  of  the  county  court,  after 
declaring  that  the  judgment  liens  have 
priority  over  the  deed  of  trust,  directs  the 
sale  of  the  land  at  public  auction  or  at  pri- 
vate sale,  on  credits  stated,  and  that  the 
commissioners  should  report  their  proceed- 
ings; and  that  a  commissioner  should  as- 
certain and  report  the  several  liens  on  the 
land  and  their  priorities.  This  is  an  inter- 
locutory decree.  Idem,  791 

4.  Under  the  act,  Code  of  1873,  ch.  178,  § 
25,  so  soon  as  the  appeal  from  the  decree 
of  the  county  court  was  allowed  aod  per- 
fected, the  cause  was  at  once  transferred  to 
the  circuit  court,  and  became  a  pending 
cause  in  that  court.  It  was  therefore  not 
affected  by  the  act  of  March  3,  1873,  which 


applied  only  to  causes  then  pending  in  the 
county  courts  Idem,  791 

5.  The  petition  for  a  rehearing«of  the  de- 
cree of  the  county  court  having  been  pre- 
sented and  allowed  to  be  filed  at  the  same 
term  at  which  that  decree  was  affirmed  by 
the  circuit  court,  that  court  had  complete 
control  during  that  term  of  its  decree,  and 
might  modify  or  review  it  at  its  pleasure. 

Idem,  791 

6.  Though  the  petition  was  for  a  rehear- 

ing of  the  decree  of  the  county 
024        *court,  and  the  order  for  a  rehearing 

was  confined  to  that  decree,  the  cir- 
cuit court  acted  upon  the  idea  that  the 
whole  case  was  before  it,  in  the  exercise  of 
its  original  jurisdiction,  and  that  it  had 
the  same  control  of  all  the  decrees  and 
proceedings  as  the  county  court  would 
have  had  if  the  cause  had  remained  in  that 
court.  The  circuit  jud^e,  in  giving  leave 
to  file  the  petition,  must  necessarily  have 
intended  to  suspend  the  operation  of  the 
decree  affirming  the  decision  of  the  county 
court,  and  the  petition  and  order  was  in- 
tended to  apply  to  both  decrees. 

Idem,  791 

PRIORITIES  OF  DEBTS. 

1.  Under  the  act.  Code  of  1860,  ch.  131,  § 
25,  the  debt  of  a  trustee  for  infants  did  not 
rank  in  the  third  class  of  debts  in  the  admin- 
istration of  his  estate.  But  by  the  act  of 
July,  1870,  Code  of  1873,  ch.  26,  §  25,  it  ia 
placed  in  this  class. 

Price's  ex'or  &  als.  v.  Harrison's 
ex'or  &  als  ,  114 

2.  A  judgment  confessed  on  the  first  day 
of  the  term  of  a  court  without  suit,  and  an 
office  judgment  confirmed  on  the  last  day  of 
the  same  term  should  stand  as  of  the  same 
date.     See  Judgments,  No.  5,  and 

Brockenbrough's  ex'x  A  al.  v,  Brock- 
enbrough's  adm'r  A  als.,  580 

RAILROAD  COMPANIES. 

1.  For  the  grounds  and  principles  on  which 
railroad  companies  will  or  will  not  be  held 
liable  for  injuries  inflicted  by  their  cars. 
See  Negligence,   No.  1,  2.  3,  4,  6,  7,  8,  9,  and 

Richmond  A  Danville  R.  R.  Co. 

V.  Morris,  200 

Same  v.  Anderson's  adm'r,  812 

2.  For  the  proceedings  in  the  case  of  a 
county  subscription  to  the  stock  of  a  railroad 
company.  See  County  subscriptions  to  Inter- 
nal Improvement  Companies,   passim, 

and  Redd  v.  Supervisors  of  Henry 
county,  695 

3.  When  railroad  company  liable  for  dam- 
ages to  a  fishery.  See  fisheries.  No.  1, 
and 

Alex.  A  Fred.  Railway  Co.  v. 
Faunce,  7^1 

REGISTRY  OF  DEEDS,  Ac. 

1.  The  words  '*goods  and  chattels,"  in 
§§  4,  5,  6,  of  the  registry  acts,  Code  of  1873, 
p.  897,  do  not  include  a  mere  chose  in  action, 
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a»  a  debt  cr  claim  on  another  for  money  due; 
and  the  assignment  of  such  debt  or  claim 
for  value,  though  not  recorded,  will  be  good 
against  a  Subsequent  attachment  upon  such 
a  debt  or  claim. 


Kirkland,  Chase  &  Co.  v,  Brune  & 
als., 


126 


2.  The  words  "goods  and  chattels,"  in  §§ 
4,  5,  6,  of  the  registry  act,  refer  to  and  only 
include  personal  property,  which  is  visible, 
tangible  and  movable.  Idem,  126 

SALES  OF  PERSONAL  CHATTELS. 

1.  Where  a  vendee  obtains  possession  of  a 
chattel  with  the  intention  by  the  vendor  to 
transfer  both  the  property  and  possession, 
although  the  vendee  has  committed  a  false 
and  fraudulent  misrepresentation  in  order  to 
effect  the  contract  and  obtain  the  possession, 
the  property  vests  in  the  vendee  until  the 
vendor  does  some  act  to  disaffirm  the  trans- 
action. And  the  legal  consequence  is,  that 
if  before  the  disaffirmance  the  fraudulent 
vendee  has  transferred  either  the  whole  or  a 
partial  interest  in  the  chattel  to  an  innocent 
transferee,  the  title  of  such  transferee  is  good 
against  the  vendor.  Quoted  by  Christian 
J. ,  with  approbation. 

Old  Dominion  Steamship  Co.  v. 
Burckhardt,  •  664 

2.  Upon  a  sale  of  a  chattel,  to  be  paid  for 
on  delivery,  if  possession  is  delivered  without 
the  payment,  and  before  the  vendor  claims 
the  chattel  it  is  sold  by  the  vendee  to  an 
innocent  purchaser  and  paid  for,  the  vendor 
cannot  recover  the  chattel  from  the  innocent 

purchaser.  Idem,  664 

025  *3.  But  if  there  has  not  been  a  con- 
tract of  sale*  but  only  a  transfer  of 
possession,  to  become  a  contract  of  sale  when 
payment  is  made,  the  person  in  possession 
has  ho  title  to  the  chattel,  and  can  therefore 
convey  none  to  an  innocent  purchaser,  and 
the  owner  may  recover  the  chattel. 

Idem,  664 

4.  In  this  case  held  there  was  a  contract 
of  sale  as  well  as  delivery,  and  though  the 
vendee  failed  to  pay,  the  vendor  could  not 
recover  the  chattel  from  an  innocent  pur- 
chaser for  value.  Idem,  664 

SEPARATE  ESTATE. 

1.  The  liability    of    a    married    woman's 
separate  estate  for  her  engagements  depends 
upon  her  intention  to  charge  it.     Her  inten- 
tion to  charge  must  be  made  to  appear. 
Harshberger's  adm'r  &  als.  v,  Alger 
&  wife  &  als.,  52 

SET-OFFS. 

1.  8  as  principal,  and  H  as  his  surety, 
executed  their  bond  to  E-  E  owes  S  and  N, 
partners,  an  account,  and  N  assigns  it  to  S. 
E  becomes  bankrupt  and  S  proves  the 
account  before  a  register  in  bankruptcy,  and 
he  afterwards  became  a  bankrupt.  The 
assignee  in  bankruptcy  of  E  sues  H  on  the 
bond,  and  H  pleads  the  account  as  a  set-off — 
Hbi<d:  Under  the  Virginia  statute  of  set-off, 
Code  of  1873,  ch.    168,  g  4,   the  account   is  a 


valid  set  off  for  H  in  the  action   ag'ainat  him 
on  the  bond. 

Edmunds'  assignee  v.  Harper,  637 

SPECIFIC  PERFORMANCE  OF  CON- 
TRACTS. 

1.  For  the  grounds  and  principles  apon 
which  a  court  of  equity  will  or  will  not  en- 
force the  specific  execution  of  a  contract 
for  the  sale  of  land.  See  the  opinion  of 
Burks,  J. 

Stearns  &  als.  v.  Beckham  A  aim.,        379 

2.  For  the  grounds  and  principles  upon 
which  a  court  of  equity  refusing  to  enforce 
a  specific  execution  of  a  contract  for  a  sale 
of  land  will  direct  an  account  of  the  pur- 
chase-money and  rents,  &c.  See  the  opinion 
of  Staples,  J.  Idem,  379 

3.  When  such  accounts  will  be  ordered, 
and  for  what  the  land  will  t>e  liable.  See 
Practice  in  Chancery,  No.  11,  12,  and 

Idem,  379 

4.  Specific  performance  of  a  contract  for  a 
sale  and  purchase  of  land  will  only  be  de- 
creed as  a  matter  of  favor,  where  the  vendor 
is  not  prepared  to  comply  with  his  covenants 
until  the  hearing ;  and  such  favor  will  only 
be  granted  in  cases  where  it  can  be  granted 
without  prejudice  to  the  rights  of  the  vendee. 
This  indulgence  will  not  be  granted  when 
the  defect  to  be  remedied  was  known  to  the 
vendor  or  his  attorney  at  the  time  of  the 
contract,  and  was  concealed  from  the  pur- 
chaser. And  more  especially  will  such  so 
indulgence  be  denied  when  beside  the  fail- 
ure  to  disclose  the  existence  of  incumbrances, 
an  account  is  necessary  to  ascertain  the  state 
of  the  title,  the  extent,  nature  and  amount 
of  such  incumbranoes. 

Kenny  v.  Hoffman  &  als.,  442 

6,  A  purchaser  of  land  buys  with  a  view 
of  immediately  removing  his  family  to  it, 
and  is  assured  it  is  free  from  incumbrances 
except  one  deed  of  trust  to  secure  a  specific 
debt.  Soon  after  the  purchase  he  ascertains 
it  is  covered  by  several  deeds  of  trust,  and 
by  a  number  of  judgments  against  a  prior 
owner,  of  unascertained  amounts — Hbi«i>: 
He  is  well  justified  in  refusing  to  carry  out 
the  contract;  and  specific  performance  will 
not  be  enforced  against  him,  though  in  a 
suit  brought  by  the  vendor,  after  two  years 
he  has  had  the  liens  ascertained,  and  they 
may  be  paid  out  of  the  purchase-money. 

Idem,  442 

STATUTES. 

1.  The  act,  Code  of   1873,   ch.  105,  i  12,  in 

relation  to  divorce,  construed  in 

Harris  v.  Harris,  13 

2.  The  act  of  March  16th,  1875,  ch.  206,  p. 
215,  in  relation  to  commissioners  of  the  reve- 
nue construed  in 

Haynes  v.  The  Commonwealth,  for, 
Ac,  96 

926        *3.  The  act  of  March  25,   1873,  in  re- 
lation to  reopening  judgments,  declared 
unconstitutional  in 

Ratcliffe  v,  Anderson,  105 
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4.  The  act,  Code  of  1860,  ch.  131,  g  25.  and 
the  act.  Code  of  1873,  ch.  126,  §  25,  in  relation 
to  the  disunity  of  debts,  construed  in 

Price's  ex*or    &  ala.  v,  Harrison's 
ez'or&als.,  114 

5.  The  act,  Code  of  1873,  ch.  114,  g§  4,  5,6, 
in  relation  to  registry  of  deeds,  &c.,  con- 
strued in 

Kirkland,  Chase  &  Co.  v.  Brune  & 
als.,  126 

6.  The  act.  Code  of  1873,  ch.  45,  §  20,  in  re- 
lation to  limitations  of  actions,  construed  in 

Ficklin's  ex'or  v.  Carriagton,  219 

7.  The  act  of  Congress  of  3d  of  June,  1864, 
RcT.  St.  U.  S.,  ^§  5136,  5137,  concerning  na- 
tional banks,  construed  in 

Wroten's  ass'nee  v,  Armat  &  als.,        228 

8.  The  act.  Code  of  1873,  ch.  185,  ^  2,  3,  in 
relation  to  forthcoming  bonds,  construed  in 

Redd  V.  Ramey  &  als  ,  265 

9.  The  act.  Code  of  1873,  ch.  104,  g  13,  in 
relation  to  the  marriage  of  colored  persons, 
construed  in 

Francis  v,  Francis,  283 

10.  The  act.  Code  of  1873,  ch.  104,  g  13,  in 
relation  to  the  winding  up  of  the  banks,  con- 
strued in 

Crews  A  al.  v.  Farmers  Bank  of  Va., 
for,  &c.,  348 

11.  The  act.  Code  of  1873.  ch.  172,  gg  21,  22, 
and  the  act  of  April  2,  1877,  Sess.  Acts  of 
1866-67,  ch.  256,  in  relation  to  witnesses, 
construed  in 

Reynolds*  ez'or  v.  Callaway*s  ez'or,    436 

12.  The  act.  Code  of  1849.  ch.  188,  §§  3,  4, 
Code  of  1873,  ch.  184,  ^§  3,  4,  in  relation  to 
the  lien  of  a  H.  fa.,  construed  in 

Trevillian*s  ez'ors    v.   Guerrant's 
ez'ors  A  als.,  525 

13.  The  act.  Code  of  1873,  ch.  146,  g  16,  in 
relation  to  the  limitation  of  bills  to  set  aside 
voluntary  deeds,  construed  in 

Lewis  A  als.  v.  Overby*s  administra- 
tor A  als.,  601 

14.  The  act.  Code  of  1849,  ch.  16,  g  18,  Code 
of  1873,  ch.  15,  g  13,  in  relation  to  penalties, 
&C.,  construed  in 

Mosby  V,  St.  Louis  Mutual  Ins.  Co.,    629 

15.  The  act.  Code  of  1873,  ch.  168,  g  4,  in 
relation  to  offsets,  construed  in 

Edmunds*  assii^nee  v.  Harper,  637 

16.  The  act.  Code  of  1873,  ch.  178,  g  25,  in 
relation  to  appeals  from  the  county  court  to 
the  circuit  court,  construed  in 

Summers  v.  Darne  A  als.,  791 

SUNDAY  STATUTE  AND  OEDINANCE 

1.  See  City  of  Richmond,  No.  5,  and 

Thon's  case,  887 

TAXES  AND  TAXATION. 

1.  For  the  authority  of  the  city  of  Rich- 
mond to  require  the  owners  of  lots  in  the 
city  to  pave  the  sidewalks  in  front  of  their 
lots,  see  City  of  Richmond,  No.  1,  and 


Sands,  Receiver,  v.  City  of  Rich- 
mond, 571 

2.  For  the  authority  of  the  city  of  Rich- 
mond to  taz  carts  used  in  the  city  though  the 
owner  lives  outside  of  the  city  limits,  see 
City  of  Richmond,  No.  3,  and 

Frommer  v.  City  of  Richmond,  646 

TRUSTS  AND  TRUSTEES. 

1.  D  and  J,  in  1858,  sold  and  conveyed  to 
W  a  tract  of  land  for  $42,000,  payable  in  fif- 
teen years,  with  interest  payable  annually  ; 
and  on  the  same  day  W  conveyed  the  land 
and  another  tract  called  R,  in  trust  to  secure 
the  payment  of  the  debt,  and  it  was  provided 
in  the  deed  that  when  $15,000  of  the  principal 
of  the  debt  was  paid  the  lien  on  R  should 
cease  and  be  released.  In  1862,  W  having 
ascertained  that  J,  the  holder  of  his  bond, 
would  receive  Confederate  money  in  payment 
of  his  debt,  sold  land  he  held  as  trustee  of 
his  wife  and  children,  and   paid   J  $21,000. 

One  payment  of  $2,900  was  made  by  W 
927  on  the  2d  of  *May,  1863,  on  the  princi- 
pal of  the  debt  out  of  the  trust  fund  of 
his  wife  and  children.  Between  the  record- 
ing of  the  deed  of  trust  and  said  payment  by 
W,  four  judgments  had  been  recovered 
against  W — Hsld  : 

1.  For  the  payment  of  the  principal  of 
the  debt  made  by  W  out  of  the  trust  fnnd 
of  his  wife  and  children,  there  is  an  im- 
plied trust  in  their  favor  on  the  tract 
called  R. 

Warwick  v.  Warwick  A  als.,  70 

2.  This  implied  trust  refers  back  to  the 
date  of  the  trust  deed  to  secure  the  pay- 
ment of  the  debt,  and  has  priority  over  the 
judgment  creditors,  though  the  judgments 
were  recovered  before  the  money  was 
paid.  Idem,  70 

3.  The  trust  eztends  to  the  interest  as 
well  as  the  principal  of  the  payment  made 
out  of  the  trust  fund,  and  the  interest  com- 
mences from  the  time  of  the  payment. 

Idem,  70 

4.  Though  the  payment  by  W  was  made 
in  Confederate  money,  yet  it  having  been 
received  by  J  at  par  for  his  good  debt,  the 
payment  is  not  to  be  scaled.    Idem,  70 

5.  W  is  not  a  competent  witness  to  prove 
his  payments  of  the  debt  out  of  the  trust 
fund  of  his  wife  and  children  ;  and  this, 
though  the  objection  to  his  competency 
was  not  made  until  four  questions  had 
been  put  to  him  on  his  ezamination-in- 
chief.  Idem,  70 

2.  P,  who  is  a  trustee  under  a  will  for  the 
benefit  of  infant  children,  died  in  June,  1865, 
indebted  to  the  trust,  and  his  executor  pays 
to  the  other  trustee  in  the  will  a  part  of  that 
debt.  Upon  the  settlement  of  P*s  estate  in 
1877,  it  appears  that  he  was  largely  indebted 
for  more  than  his  assets — Held  : 

1.  Under  the  statute  in  force  at  the  time 
of  P's  death  his  debt  as  trustee  was  not 
embraced  in  the  third  class  of  creditors 
provided  for  in  the  act ;  but  must  be  placed 
in  the  fourth  class  with  the  general  cred- 
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iters  of  P  ;  and  hia  executor  is  not  entitled 
in  hit  administration  account  for  the 
amount  of  the  trust  debt  he  had  paid.  See 
Code  of  1860,  ch.  131,  §  25. 

Price's  ex 'or  &  als.  v,  Harrison '& 
ez'or&als.,  114 

2.  The  act  of  July,  1870,  Code  of  1873,  ch. 
126,  §  2^,  which  amends  the  former  law  by 
inserting^  in  the  third  class  * 'debts  of 
trustee  for  persons  under  disabilities,"  is 
only  prospective  in  its  operation,  and  will 
not  authorize  the  placing?  of  P's  debt  as 
trustee  ia  the  third  class,  though  the  estate 
is  not  distributed  until  this  last  act  went 
into  operation.  Idem,  114 

3.  V,  one  of  the  witnesses  to  an  unrecorded 
deed  of  trust  upon  land  to  secure  debts,  af- 
terwards became  the  purchaser  of  the  land 
from  the  grantor  in  the  deed  of  trust,  and 
paid  the  purchase-money.  Upon  a  bill  to 
enforce  the  deed  of  trust,  charging  V  with 
notice  of  the  deed  of  trust,  which  he  denied 
— Hbld  :  The  mere  fact  that  he  had  attested 
the  deed  is  not  sufficient  to  affect  him  with 
notice  of  the  deed  of  trust. 

Vest  V.  Michie,  149 

4.  To  affect  a  purchaser  for  value  of  land 
with  notice  of  an  unrecorded  deed  of  trust, 
the  evidence  must  be  sufficient  to  prove  him 
guilty  of  fraud.  Idem,  149 

5.  The  act  of  congress  of  the  3d  of  June, 
1864,  Kev.  St.  of  U.  S.  ^§  5136,  5137,  under 
which  the  bank  of  P  was  organized,  does  not 
imply  a  negation  of  the  corporate  power  on 
the  part  of  the  national  banks  which  might 
be  organized  under  it,  to  make  a  loan  of 
money  on  real  estate,  does  not  annul  any 
loan  made  by  any  such  bank,  or  release  or 
discharge  any  deed  of  trust  or  mortgage  on 
real  estate  taken  by  the  bank  to  secure  the 
payment  of  such  loan. 

Wroten's  ass*  nee  v.  Arm  at  &  als.,        228 

6.  If  the  act  of  congress  plainly  prohibited 
a  bank  organized  under  it  to  take  a  deed  of 
trust  or  mortgage  to  secure  a  loan  in  any 
case,  or  made  it  penal  to  do  so,  such  a  pro- 
vision could  only  have  been  intended  for  the 
benefit  of  the  government,  which  might  or 
might  not,  at  its  pleasure,  enforce  the  for- 
feiture ;  and  it  could  not  be  avoided  by  the 
borrower  or  his  creditors. 

Idem,  228 

928  *7.  A  hotel  company  borrows  $10,000 
from  the  Bank  of  F  to  complete  its 
building,  and  execute  a  deed  of  trust  upon  it 
to  secure  the  loan.  The  hotel  company  then 
enter  into  a  written'  contract  with  W,  a 
builder,  to  complete  the  building,  and  con- 
tract to  give  him  a  deed  of  trust  upon  the 
property,  subject  to  the  first  deed,  to  secure 
any  balance  due  him  when  the  work  is  com- 
pleted. He  puts  the  contract  on  record  to 
secure  the  mechanics'  lien.  The  company 
pay  him  $8,000  out  of  the  money  borrowed 
from  the  bank,  and  when  the  work  is  done 
they  execute  a  deed  of  trust  to  secure  the 
balance  due  him— Hki«d  : 

1.  W  having  contracted  to  complete  the 
building    with    a    full    knowledge  of  the 


means  wh  ch  had  been  used  to  raise  the 
money  to  pay  for  the  work,  and  having 
received  $8,000  of  said  money,  is  eqa' 
tably  estopped  from  claiming  against  the 
deed  of  trust  executed  to  secure  the  money 
loaned.  Idem,  228 

2.  The  contract  between  W  and  the  hottl 
company  having  been  made  and  recorded 
after  the  deed  to  secure  the  loan  to  the 
bank,  his  mechanics'  lien  was  posterior 
and  subordinate  to  the  lien  of  the  bank 
under  the  deed  to  secure  it.  and  was  in 
fact  merged  in  the  lien  by  deed  of  trust 
afterwards  taken  by  him  to  secure  the 
same  dtbt,  in  which  the  prior  lien  of  the 
bank  was  expressly  recognized. 

Idem,  228 

3.  The  lien  of  the  bank  under  its  deed  of 
trust  extended  to  the  whole  property  as  it 
was  when  it  was  sold  under  the  decree  of 
the  court,  and  was  not  confined,  as  against 
the  mechanics'  lien,  to  the  property  as  it 
was  when  the  deed  was  made. 

Idem,  228 

8.  A  deed  of  trust  is  given  in  1870  to  secure 
a  bona  fide  debt  of  $10,000.  evidenced  by  four 
notes,  payable  in  one,  two,  three  and  four 
years,  and  conveys  a  tract  of  land,  with  the 
crops  then  upon  or  thereafter  grown  upon 
said  land  until  said  notes  arc  fully  paid,  all 
stock  of  horses,  mules,  cattle,  sheep  and 
hogs,  with  the  increase  of  the  same,  then  on 
the  said  land  and  thereafter  placed  on  the 
same,  and  all  farming  implements  used  in 
the  cultivation  of  the  said  land— Hbi,d  : 

1.  The  deed  is  not  fraudulent  on  its  face. 
Brockenbrough's  ex'x  v,  Brocken- 

brough's  adm'r  &  als. ,  580 

2.  Qua&re  :  If  the  crops  thereafter  grown 
upon  the  land,  or  the  increase  of  the  stock, 
or  other  stock,  or  implements  put  npon 
the  land,  pass  by  the  deed,  and  will  be 
protected  against  subsequent  execution 
creditors.  Idem,  580 

9.  Pending  a  suit  by  judgment  creditors 
to  set  aside  the  deed  as  fraudulent,  the 
grantor  makes  a  deed  of  quit  claim  to  his 
creditor  of  all  the  property  conveyed  in  the 
deed  ;  but  the  notes  are  not  givei  np,  nor 
is  the  deed  of  trust  released— Hhi^d:  That 
whether  the  trust  is  released  depends  upon 
the  intention  or  the  creditor;  and  in  this 
case  it  was  held  upon  the  evidence  there  was 
no  such  intention.  Idem,  580 

10.  A  deed  of  trust  to  secure  certain  debts 
conveys  certain  real  estate,  and  the  grantor 
reserves  in  it,  to  himself  and  his  family,  all 
exemptions  and  property  allowed  by  the  con- 
stitution of  Virginia  and  al!  laws  passed  in 
pursuance  thereof,  and  in  addition  thereto  all 
exemptions  allowed  under  the  bankrupt  law 
— Hbi^d  :  The  reservation  is  legal  and  valid. 

Mem,  580 

11.  The  Alexandria  and  Fredericksburg 
Railway  Company  was  chartered  in  Febru- 
ary, 1864,  with  authority  to  construct  and 
operate  a  railroad  from  the  terminns  of  the 
Washington,  Alexandria  and  Georgetown 
railroad,  in   the  city  of  Alexandria,  to   the 
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moat  eligible  point  on  the  road  from  Aquia 
creek  to  Fredericksbnrgr ;  and  the  company 
when  organized  aa  provided  had  authority  to 
borrow  ll,000,000.     The  bonds  were  issued, 
and  by  deed,  dated  June  1,  1866,  which  was 
duly  recorded,  the  company    conveyed  all  its 
franchises  and  property  acquired,  or  which 
mig^ht     be    acquired,    to    trustees    in    trust 
to    secure     the     payment    of    these    bonds, 
principal     and     interest.      By    an    amend- 
ment   of    the    charter    in   June,  1870, 
929    *the  company  was  authorized  to   ex- 
tend their  railway  to  some  point  on  the 
Potomac,  and  to  bridge  said  river  ;  and  under 
this  authority  they  extended  the  railway  to 
the   Long  bridge.     In    September,   1873,   F 
recovered  a  judgment  against  the  company, 
and  issued   a  fieri   facias    thereon — Hbld  : 
In  a  contest  between  the  trustees  in  said  deed 
and  F,  as  to  a  sum  of  money  in  the  hands  of 
the  court  derived  from  the  use  of  the  road  be- 
tween. Alexandria  and  the  Long  bridge,  by 
another  railroad  company,  this  part  of  the 
road  is  not  embraced  in  the  deed,  and  F  is 
entitled  to  it  under  the  lien  of  his  fieri  facias. 

Alex.  &  Fred.  Railway  Co.'s  Trus- 
tees V,  Graham  &  als.,  769 

12.  In  January,  1856,  N.  sold  and  conveyed 
to  J.  W.  &  R.  H.  Dame  a  tract  of  land,  and 
at  the  same  time  they  conveyed  the  land  to 
trustees  to  secure  the  purchase* money.  In 
1666  the  trustees  and  R.  H.  Darne  and  wife 
released  and  conveyed  the  land  to  J.  W. 
Darne.  This  deed  bears  date  August  1st, 
1866,  and  was  acknowledged  before  justices 
on  the  2d  of  November,  1866,  and  was  received 
at  the  clerk's  office  for  record  on  the  1 4th  of 
the  same  month.  By  deed  bearing  date  on 
31st  of  October,  1866,  J.  W.  Darne  and  wife 
conveyed  the  land  to  a  trustee  to  secure  a 
debt  to  N.  This  deed  was  acknowledged  by 
J.  W.  Darne  on  the  2d  of  November,  and  by 
his  wife  on  the  7th,  and  was  received  at  the 
clerk's  office  on  the  14th  of  November.  In 
1860  S.  recovered  judgments  against  J.  W. 
Darne,  which  were  docketed  in  1865.  On  a 
suit  in  equity  by  S.  to  subject  the  said 
land  to  satisfy  his  judgments— Hbi^d  :  That 
though  the  deeds  bear  different  dates,  yet  as 
they  were  acknowledged  on  the  same  day 
and  received  for  record  on  the  same  day,  it 
is  fairly  to  be  presumed  that  the  two  deeds 
were  delivered  on  the  same  day,  and  that 
they  were  intended  to  take  effect  at  the  same 
time. 

Summers  v.  Darne  A  als.,  791 

13.  The  second  deed  or  trust  does  not  show 
that  the  debt  secured  thereby  is  the  same  as 
that  secured  by  the  first  deed,  but  Jt  is  proved 
by  parol  evidence  that  all  of  the  principal 
money  secured  by  the  first  deed  and  a  consid- 
erable amount  of  interest  remained  unpaid 
in  1866,  and  R.  H.  Darne  being  of  opinion 
that  he  could  not  pay  his  part  of  it,  at  the 
request  of  said  R.  H.  and  J.  W.  Darns,  N. 
agreed  that  the  whole  land  might  be  con- 
veyed to  J.  W.  and  he  should  give  his  notes 
for  the  amount,  principal  and  interest,  to  be 
paid  in  two  and  three  years,  and  give  a  deed 
of  trust  to  secure  them ;  and  to  carry  out  this 
arrangement  the  deed  from  the  trustees  and 


R.  H.  Darne  and  wife  to  J*  W.  Darne  and 
his  deed  of  trust  to  secure  the  debt  was  exe- 
cuted—Hei,d  : 

1.  Parol  evidence  is  competent  to  prove 
the  consideration  on  which  these  deeds 
were  made.  Idem,  791 

2.  The  facts  stated  do  not  cpnstitute  a 
novation  of  the  debt ;  but  it  is  still  a  debt 
due  for  the  purchase-money  of  the  land, 
and  has  priority  over  the  judgments. 

Idem,  791 

USURY. 

1.  Though  the  statute  of  usury,  at  the  time 
a  contract  was  made,  declares  the  contract 
to  be  null  and  void,  if  at  the  time  of  the  de- 
cree in  the  case  the  statute  has  been  amended, 
and  only  avoids  the  contract  for  the  interest, 
the  decree  should  be  for  the  principal  sum 
loaned  with  interest  from  the  date  of  the 
decree. 

Mosby  V.  St.  Louis  Mutual  Ins.  Co.,   629 

VENDOR  AND  PURCHASER. 

1.  E  sells  to  J  a  tract  of  land  through  which 
a  public  highway  runs,  and  conveys  the  land 
to  J  with  a  covenant  against  incumbrances. 
The  public  highway  is  not  an  incumbrance 
which  is  included  in  the  covenant,  and  for 
which  J  is  entitled  to  compensation. 

Jordan  v.  Eve,  trustee,  &c.,  1 

2.  The  land  was  conveyed  by  H  to  E,  and 
the  deed  was  recorded  on  the  31st  of  Decem- 
ber, 1866.  At  that  time  there  were  judgments 
docketed  against  H  to  the  amount  of  $9.84£> ; 

but  nearly  all  of  them  were  against  U 
930    as  surety,  and  the  principals  in  two  *of 

them,  amounting  to  more  than  $6,000, 
were  good  for  the  money.  H  had  land  in 
the  county  after  the  conveyance  to  £  valued 
at  $140,000.  Upon  a  bill  by  E  against  J  to 
subject  the  land  under  his  vendor's  lien  for 
the  payment  of  $4,800  of  the  purchase- money 
then  due — Hbld  :  The  court  may  decree  a 
sale  of  the  land,  reserving  the  power  to  dis- 
pose of  the  proceeds  of  sale  so  as  to  protect 
the  purchaser.  Idem,  1 

3.  S  sells  land  to  M  in  fee.  Upon  bill  by 
the  assignee  of  S  of  one  of  M's  bonds,  to 
subject  the  land  to  its  payment,  it  is  deter- 
mined that  S  had  but  a  life  estate  in  the  land 
— HbItD  :  M  must  elect  to  give  up  the  land, 
or  take  such  title  as  S  can  give  him. 

Wine  V,  Markwood  &  als.,  43 

4.  Vt  one  of  the  witnesses  to  an  unrecorded 
deed  of  trust  upon  land  to  secure  debts,  after- 
wards became  the  purchaser  of  the  land  from 
the  grantor  in  the  deed  of  trust,  and  paid  the 
purchase-money.  Upon  a  bill  to  enforce  the 
deed  of  trust,  charging  V  with  notice  of  the 
deed  of  trust,  which  he  denied— Hei,d  :  The 
mere  fact  that  he  had  attested  the  deed  is 
not  sufficient  to  affect  him  with  notice  of  the 
deed  of  trust.  Vest  v,  Michie,  149 

5.  To  affect  a  purchaser  for  value  of  land 
with  notice  of  an  unrecorded  deed  of  trust, 
the  evidence  must  be  sufficient  to  prove  him 
guilty  of  a  fraud.  Idem,  149 

6.  Land  sold  and  purchased  under  a  writ- 
ten contract  which  has  not  been  recorded, 
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though  the  pnrcha&en  have  paid  all  the  par- 
chase  money  and  have  been  for  years  in  pos- 
session under  their  contract  before  a  judg*- 
ment  has  been  recovered  a^rainst  their 
vendor,  is  liable  to  satisfy  the  judg-ment. 

Young  &  als.  v.  Devries  &als.,  304 

7.  Land  sold  and  purchased  under  a  parol 
contract,  the  purchasers  having  paid  all  the 
purchase-money,  and  having  been  put  in 
possession,  and  holding  the  possession  under 
the  contract  before  a  judgment  has  been  re- 
covered against  their  vendor,  is  not  liable  to 
satisfy  the  judgment.  Idem,  304 

8.  See  Equitable  Jurisdiction  &  Relief. 
No.  5,  6,  and  Practice  in  Chancery,  No.  10, 
II,  12,  and 

Stearns  &  als.  v.  Beckham  &  als.,        379 

9.  A  contract  for  the  sale  of  land  which 
provides  that  the  vendor  shall  convey  to  the 
purchaser  a  clear  title  entitles  the  purchaser 
to  a  conveyance  of  the  land  with  general 
warranty  and  free  from  incumbrances. 

Kenny  v,  Hoffman  &  als«,  442 

WATER  RIGHTS. 

1.  For  many  years  E  owned  a  grist-mill, 
and  H  a  saw-mill,  both  of-  which  were  pro- 
pelled by  water-power,  the  water  taken  from 
the  same  dam  ;  and  when  there  was  not  suf- 
ficient water  in  the  dam  to  propel  both,  the 
grist-mill  had  the  preference  in  the  use  of  it. 
In  1851,  E  sold  the  grist-mill,  with  the  pref- 
erence to  a  certain  quantity  of  water,  to  C  ; 
and  C  changed  it  into  a  paper-mill,  and 
changed  the  water-wheels  from  breast  to 
over-shot  wheels,  which  required  the  taking 
the  water  from  the  dam  on  a  higher  level. 
Soon  after  fitting  up  the  paper-mill,  C  filed 
his  bill,  alleging  that  H  was  running  his 
saw-mill  so  as  to  interfere  with  the  work  of 
his  paper-mill,  and  asking  for  an  injunction; 
and  H  replied  that  C  was  using  more  water 
than  was  used  by  the  grist-mill — Ubi«d  : 

1.  That  the  relative  rights  of  the  respect- 
ive proprietors  of  the  grist-mill  and  saw- 
mill to  the  water-power  continued  the 
same  after  the  sale  to  C  that  it  was  before 
that  sale. 
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2.  C  had  a  right  to  convert  his  grist-mill 
into  a  paper-mill,  and  was  entitled  to  the 
same  priority  over  the  owner  of  the  saw- 
mill in  the  use  of  the  water-power  for  the 
operations  of  the  paper-mill  to  which  he 
was  previously  entitled  in  the  use  of  the 
water-power  for  the  operation  of  the  grist- 
mill, but  to  no  greater  extent. 

Idem,  36 

3.  The  case  is  one  for  the  equitable  juris- 

diction of  the  court ;  and    the    court 
931         should  proceed  to  ascertain,  •define 
and  settle  the  rights  of  the  parties 
to  the  use  of  the  said  water-power. 

Idem,  36 

WITNESSES. 

1.  A  husband  is  not  a  competent  witness 
in  a  case  in  which  his  wife  is  interested  in 
her  behalf ;  and  this  though  four  questions 
had  been  put  to  him  on  his  examination- in- 
chief ,  before  the  objection  to  his  competency 
was  made. 


Warwick  v.  Warwick  &  als.. 
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2.  R's  executor  brought  an  action  of  debt 
upon  a  bond  against  the  executor  of  C  C 
was  one  of  four  obligors  on  the  bond,  all  of 
whom  were  dead  but  T,  and  T  was  a  dis- 
charged bankrupt.  The  only  issue  in  the 
case  was  on  a  plea  of  payment — Hbi^d  : 

1.  That  T  having  been  released  fixMn  the 
payment  by  his  discharge  in  bankntptcy, 
was  a  competent  witness  at  common  law 
for  the  defendant,  to  prove  payment  of  the 
debt. 

2.  The  statute.  Code  of  1873,  ch.  172,  §g 
21,  22,  was  intended  to  remove  ineompe- 
tency  in  certain  cases,  and  not  to  create  it 
in  any  case,  and  T  being  a  competent  wit- 
ness at  common  law,  is  not  rendered  incom- 
petent by  the  statute.  And  this  especially 
since  the  act  of  April  2,  1877,  Seas.  Acts  of 
1876-77,  ch.  256,  amending  the  former  act, 
which  though  parsed  after  the  snit  was 
brought,  was  in  force  at  the  time  of  the 
trial,  and  therefore  governs  the  case. 


Idem, 
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